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e. Crop year means the period beginning
with the date insurance attaches and extend-
ing through the normal harvest time and
will be designated by the calendar year in
which the peaches are normally harvested.

f. Cyclone means only a large-scale, atmos-
pheric wind-and-pressure system character-
ized by low pressure at its center and coun-
terclockwise circular wind motion which has
been named by the United States Weather
Service and which has sustained winds in ex-
cess of 58 miles per hour at the nearest U.S.
Weather Service reporting station to the
crop damage at the time of the crop damage.

g. Freeze means the condition that exists
when air temperatures over a widespread
area remain at or below 32 degrees Fahr-
enheit.

h. Frost means the condition that exists
when the air temperature around the plant
falls to 32 degrees Fahrenheit or below.

i. Harvest means the picking of mature
peaches from the trees either by hand or ma-
chine.

j. Insurable acreage means the land classi-
fied as insurable by us and shown as such by
the actuarial table.

k. Insured means the person who submitted
the application accepted by us.

l. Loss ratio means the ratio of indemnity
to premium.

m. Person means an individual, partner-
ship, association, corporation, estate, trust,
or other legal entity, and wherever applica-
ble, a State, a political subdivision of a
State, or any agency thereof.

n. Service office means the office servicing
your contract as shown on the application
for insurance or such other approved office
as may be selected by you or designated by
us.

0. Tenant means a person who rents land
from another person for a share of the peach-
es or a share of the proceeds therefrom.

p. Unit means all insurable acreage of
peaches in the county on the date insurance
attaches for the crop year:

(1) In which you have a 100 percent share;
or

(2) Which is owned by one entity and oper-
ated by another entity on a share basis.

Land rented for cash, a fixed commodity
payment, or any consideration other than a
share in the peaches on such land will be
considered as owned by the lessee. Land
which would otherwise be one unit may be
divided according to applicable guidelines on
file in your service office. Units will be de-
termined when the acreage is reported. Er-
rors in reporting units may be corrected by
us to conform to applicable guidelines when
adjusting a loss. We may consider any acre-
age and share thereof reported by or for your
spouse or child or any member of your
household to be your bona fide share or the
bona fide share of any other person having
an interest therein.
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18. Descriptive Headings

The descriptive headings of the various
policy terms and conditions are formulated
for convenience only and are not intended to
affect the construction or meaning of any of
the provisions of the contract.

19. Determinations

All determinations required by the policy
will be made by us. If you disagree with our
determinations, you may obtain reconsider-
ation of or appeal those determinations in
accordance with Appeal Regulations.

20. Notices

All notices required to be given by you
must be in writing and received by your
service office within the designated time un-
less otherwise provided by the notice re-
quirement. Notices required to be given im-
mediately may be by telephone or in person
and confirmed in writing. Time of the notice
will be determined by the time of our receipt
of the written notice.

21. Notwithstanding the terms of the crop
insurance policy and any contract for crop
insurance under the provisions of this part,
coverage under the terms of such crop insur-
ance policy will be effective subject to the
availability of appropriations.

[50 FR 43648, Oct. 29, 1985, as amended at 51
FR 29205—29207, Aug. 15, 1986; 51 FR 45296,
Dec. 18, 1986; 52 FR 3214, Feb. 3, 1987; 52 FR
6775, Mar. 5, 1987; 54 FR 24320, June 7, 1989; 55
FR 35888, Sept. 4, 1990; 62 FR 39923, July 25,
1997]
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§405.1 Availability of apple crop insur-
ance.

Insurance shall be offered under the
provisions of this subpart on apples in
counties within the limits prescribed
by and in accordance with the provi-
sions of the Federal Crop Insurance
Act, as amended. The counties shall be
designated by the Manager of the Cor-
poration from those approved by the
Board of Directors of the Corporation.

§405.2 Premium rates, production
guarantees, coverage levels, and
prices at which indemnities shall be
computed.

(a) The Manager shall establish pre-
mium rates, production guarantees,
coverage levels, and prices at which in-
demnities shall be computed for apples
which will be included in the actuarial
table on file in the applicable service
offices for the county and which may
be changed from year to year.

(b) At the time the application for in-
surance is made, the applicant will
elect a coverage level and price at
which indemnities will be computed
from among those levels and prices
contained in the actuarial table for the
crop year.

§405.3 OMB control numbers.

The OMB control numbers are con-
tained in subpart H of part 400, title 7
CFR.

§405.4 Creditors.

An interest of a person in an insured
crop existing by virtue of a lien, mort-
gage, garnishment, levy, execution,
bankruptcy, involuntary transfer or
other similar interest shall not entitle
the holder of the interest to any ben-
efit under the contract.

§405.5 Good faith reliance on mis-
representation.

Notwithstanding any other provision
of the apple insurance contract, when-
ever: (a) An insured under a contract of
crop insurance entered into under
these regulations, as a result of a mis-
representation or other erroneous ac-
tion or advice by an agent or employee
of the Corporation: (1) Is indebted to
the Corporation for additional pre-
miums; or (2) has suffered a loss to a
crop which is not insured or for which

7 CFR Ch. IV (1-1-00 Edition)

the insured is not entitled to an indem-
nity because of failure to comply with
the terms of the insurance contract,
but which the insured believed to be in-
sured, or believed the terms of the in-
surance contract to have been com-
plied with or waived; and (b) the Board
of Directors of the Corporation, or the
Manager in cases involving not more
than $100,000.00, finds that: (1) An agent
or employee of the Corporation did in
fact make such misrepresentation or
take their erroneous action or give er-
roneous advice; (2) said insured relied
thereon in good faith; and (3) to require
the payment of the additional pre-
miums or to deny such insured’s enti-
tlement to the indemnity would not be
fair and equitable, such insured shall
be granted relief the same as if other-
wise entitled thereto. Application for
relief under this section must be sub-
mitted to the Corporation in writing.

§405.6 The contract.

The insurance contract shall become
effective upon the acceptance by the
Corporation of a duly executed applica-
tion for insurance on a form prescribed
by the Corporation. The contract shall
cover the apple crop as provided in the
policy. The contract shall consist of
the application, the policy, the Fresh
Fruit Option, if applicable, and the
county actuarial table. Any changes
made in the contract shall not affect
its continuity from year to year. The
forms referred to in the contract are
available at the applicable service of-
fices.

§405.7 The application and policy.

(a) Application for insurance on a
form prescribed by the Corporation
may be made by any person to cover
such person’s share in the apple crop as
landlord, owner-operator, or tenant.
The application shall be submitted to
the Corporation at the service office on
or before the applicable closing date on
file in the service office.

(b) The Corporation may discontinue
the acceptance of applications in any
county upon its determination that the
insurance risk is excessive, and also,
for the same reason, may reject any in-
dividual application. The Manager of
the Corporation is authorized in any
crop year to extend the closing date for
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submitting applications in any county,
by placing the extended date on file in
the applicable service offices and pub-
lishing a notice in the FEDERAL REG-
ISTER upon the Manager’s determina-
tion that no adverse selectivity will re-
sult during the extended period. How-
ever, if adverse conditions should de-
velop during such period, the Corpora-
tion will immediately discontinue the
acceptance of applications.

(c) In accordance with the provisions
governing changes in the contract con-
tained in policies issued under FCIC
regulations for the 1986 and succeeding
crop years, a contract in the form pro-
vided for in this subpart will come into
effect as a continuation of an apple
contract issued under such prior regu-
lations, without the filing of a new ap-
plication.

(d) The application is found at sub-
part D of part 400, General Administra-
tive Regulations (7 CFR 400.37, 400.38).
The provisions of the Apple Insurance
Policy for the 1986 through 1998 crop
years are as follows:

DEPARTMENT OF AGRICULTURE
FEDERAL CROP INSURANCE CORPORATION

Apple Crop Insurance Policy

(This is a continuous contract. Refer to
section 15.)

AGREEMENT TO INSURE: We shall pro-
vide the insurance described in this policy in
return for the premium and your compliance
with all applicable provisions.

Throughout this policy, ‘“‘you’ and ‘“‘your”
refer to the insured shown on the accepted
Application and “‘we,” “‘us,” and “‘our’ refer
to the Federal Crop Insurance Corporation.

Terms and Conditions

1. Causes of Loss

a. The insurance provided is against un-
avoidable loss of production resulting from
the following causes occurring within the in-
surance period:

(1) Drought;

(2) Freeze;

(3) Frost;

(4) Wind;

(5) Hail,;

(6) Fire;

(7) Earthquake;

(8) Volcanic eruption;

(9) Fruit-set failure; or

(10) If applicable, failure of the irrigation
water supply due to an unavoidable cause oc-
curring after insurance attaches;

§405.7

unless those causes are expected, excluded,
or limited by the actuarial table or section
9e(4).

b. We will not insure against any loss of
production due to:

(1) The neglect, mismanagement, or wrong-
doing of you, any member of your household,
your tenants, or employees;

(2) The failure to follow recognized good
apple management practices;

(3) The failure or breakdown of irrigation
equipment or facilities;

(4) The failure to follow good apple irriga-
tion practices;

(5) The impoundment of water by any gov-
ernmental, public or private dam or res-
ervoir project; or

(6) Any cause not specified in section la as
an insured loss.

2. Crop, Acreage, and Share Insured

a. The crop insured will be a variety of ap-
ples established as adopted to the area,
which is located on insured acreage and for
which a guarantee and premium rate are pro-
vided by the actuarial table.

b. The acreage insured for each crop year
will be apples located on insurable acreage
as designated by the actuarial table and in
which you have a share, as reported by you
or as determined by us, whichever we elect.

c. The insured share is your share as land-
lord, owner-operator, or tenant in the in-
sured apples at the time insurance attaches.

d. We do not insure any acreage:

(1) Which in area A has not produced a
minimum of 10 bins per acre;

(2) Which in area B has not produced a
minimum of 150 bushels per acre;

(3) Which in Colorado, has not produced a
minimum of 200 bushels per acre;

(4) Unless we agree, in writing, to insure
such acreage;

(5) Which we inspect and consider not ac-
ceptable;

(6) The crop year the application is filed
until the acreage has been inspected and ac-
cepted by us; or

(7) Acquired for the crop year until in-
spected and accepted by us.

e. If insurance is provided for an irrigated
practice you must report as irrigated only
the acreage for which you have adequate fa-
cilities and water, at the time insurance at-
taches, to carry out a good apple irrigation
practice.

f. We may limit the insured acreage to any
acreage limitation established under any Act
of Congress, if we advise you of the limit
prior to the time insurance attaches.

3. Report of acreage, share, and Number of
Trees

You must report on our form:
a. All the acreage of apples in the county
in which you have a share;
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b. Your share at the time insurance at-
taches; and

c. The number of bearing trees.

You must designate separately any acreage
that is not insurable. You must report if you
do not have a share in any apples located in
the county.

This report will be submitted annually on
or before the reporting date established by
the actuarial table. All indemnities may be
determined on the basis of information you
submit on this report. If you do not submit
this report by the reporting date, we may
elect to determine by unit the insured acre-
age, share, and number of trees or we may
deny liability on any unit. Any report sub-
mitted by you may be revised only upon our
approval.

4. Production Guarantees, Coverage Levels,
and Prices for Computing Indemnities

a. The production guarantees, coverage
levels, and prices for computing indemnities
are contained in the actuarial table.

b. Coverage level 2 will apply if you do not
elect a coverage level.

c. You may change the coverage level and
price election on or before the closing date
for submitting applications for the crop year
as established by the actuarial table.

d. You must furnish a report of production
to us for the previous crop year prior to the
sales closing date for the subsequent crop
year as established by the actuarial table. If
you do not provide the required production
report we will assign a yield for the crop
year for which the report is not furnished.
The production report or assigned yield will
be used to compute your production history
for the purpose of determining your guar-
antee for the subsequent crop year. The yield
assigned by us will be 75% of the yield as-
signed for the purpose of determining your
guarantee for the present crop year. If you
have filed a claim for the previous crop year,
the yield determined in adjusting your in-
demnity claim will be used as your produc-
tion report.

5. Annual Premium

a. The annual premium is earned and pay-
able when insurance attaches. The amount is
computed by multiplying the production
guarantee times the price election, times the
premium rate, times the insured acreage,
times your share when insurance attaches.

b. Interest will accrue at the rate of one
and one-half percent (1¥2%) simple interest
per calendar month, or any part thereof, on
any unpaid premium balance starting on the
first day of the month following the first
premium billing date.

c. If you are eligible for a premium reduc-
tion in excess of 5 percent based on your in-
suring experience through the 1984 crop year
under the terms of the experience table con-

7 CFR Ch. IV (1-1-00 Edition)

tained in the Eastern or Western apple pol-
icy in effect for the 1985 crop year, you will
continue to receive the benefit of that reduc-
tion subject to the following conditions:

(1) No premium reduction will be retained
after the 1991 crop year;

(2) The premium reduction will not in-
crease because of favorable experience;

(3) The premium reduction will decrease
because of unfavorable experience in accord-
ance with the terms of the policy in effect
for the 1985 crop year;

(4) Once the loss ratio exceeds .80, no fur-
ther premium reduction will apply; and

(5) Participation must be continuous.

6. Deductions for Debt

Any unpaid amount due us may be de-
ducted from any indemnity payable to you
or from any loan or payment due you under
any Act of Congress or program adminis-
tered by the United States Department of
Agriculture or its Agencies.

7. Insurance Period

Insurance attaches for each crop year on
November 21 except that for the first crop
year, if we accept your application for apple
insurance after November 21, insurance will
attach on the thirtieth day after you submit
a properly completed application. Insurance
ends at the earliest of:

a. Total destruction of the apples;

b. Harvest of the unit;

c. Final adjustment of a loss; or

d. The earlier of:

(1) The end of the normal harvest period by
variety for the crop year; or

(2) November 5 of the crop year.

8. Notice of Damage or Loss

a. In case of damage or probable loss:

(1) You must give us notice of the date and
cause of damage within 10 days of such dam-
age.

(2) You must give us notice of probable loss
at least 15 days before the beginning of har-
vest if you anticipate a loss on any unit.

(3) If probable loss is later determined or
damage occurs during harvest, immediate
notice must be given.

(4) In addition to the notices required by
this section, if you are going to claim an in-
demnity on any unit, we must be given no-
tice not later than 10 days after the earliest
of:

(i) Total destruction of the apples on the
unit;

(ii) Harvest of the unit; or

(iii) The calendar date for the end of the
insurance period.

b. You must obtain written consent from
us before you destroy any of the apples
which are not to be harvested.
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c. We may reject any claim for indemnity
if any of the requirements of this section or
section 9 are not complied with.

9. Claim for Indemnity

a. Any claim for indemnity on a unit must
be submitted to us on our form not later
than 60 days after the earliest of:

(1) Total destruction of the apples on the
unit;

(2) Harvest of the unit; or

(3) The calendar date for the end of the in-
surance period.

b. We will not pay any indemnity unless
you:

(1) Establish the total production of apples
on the unit and that any loss of production
has been directly caused by one or more of
the insured causes during the insurance pe-
riod; and

(2) Furnish all information we require con-
cerning the loss.

c. The indemnity will be determined on
each unit by:

(1) Multiplying the insured acreage by the
production guarantee;

(2) Subtracting therefrom the total produc-
tion of apples to be counted (see section 9e);

(3) Multiplying the remainder by the price
election; and

(4) Multiplying this product by your share.

d. If the information reported by you under
section 3 of the policy results in a lower pre-
mium than the actual premium determined
to be due, the production guarantee on the
unit will be computed on the information re-
ported, but all production from insurable
acreage, whether or not reported as insur-
able, will count against the production guar-
antee.

e. The total production to be counted for a
unit will include all harvested and appraised
production determined to be marketable.

(1) Appraised production to be counted will
include:

(i) Unharvested marketable production,
and potential production lost due to unin-
sured causes and failure to follow recognized
good apple management practices; and

(ii) Not less than the guarantee for any
acreage which is abandoned, damaged solely
by an uninsured cause, or destroyed by you
without our consent.

(2) Any appraisal we have made on insured
acreage will be considered production to
count unless such appraised production is:

(a) Not harvested before the harvest of ap-
ples becomes general in the county and re-
appraised by us;

(b) Further damaged by an insured cause
and reappraised by us; or

(c) Harvested.

(3) The amount of production of any
unharvested apples may be determined on
the basis of field appraisals conducted after
the end of the insurance period.

§405.7

(4) If you elect to exclude hail and fire as
insured causes of loss and the apples are
damaged by hail or fire, appraisals will be
made in accordance with Form FCI-78, “‘Re-
quest to Exclude Hail and Fire™.

f. You must not abandon any acreage to us.

g. You may not sue us unless you have
complied with all policy provisions. If a
claim is denied, you may sue us in the
United States District Court under the pro-
visions of 7 U.S.C. 1508(c). You must bring
suit within 12 months of the date notice of
denial is received by you.

h. We have a policy for paying your indem-
nity within 30 days of our approval of your
claim, or entry of a final judgment against
us. We will, in no instance, be liable for the
payment of damages, attorney’s fees, or
other charges in connection with any claim
for indemnity, whether we approve or dis-
approve such claim. We will, however, pay
simple interest computed on the net indem-
nity ultimately found to be due by us or by
a final judgment from and including the 61st
day after the date you sign, date, and submit
to us the properly completed claim for in-
demnity form, if the reason for our failure to
timely pay is not due to your failure to pro-
vide information or other material necessary
for the computation or payment of the in-
demnity.

The interest rate will be that established
by the Secretary of the Treasury under sec-
tion 12 of the Contract Disputes Act of 1978
(41 U.S.C. 611), and published in the FEDERAL
REGISTER on or about January 1 and July 1
of each year.

The interest rate to be paid on any indem-
nity will vary with the rate announced by
the Secretary of the Treasury.

i. If you die, disappear, or are judicially de-
clared incompetent, or if you are an entity
other than an individual and such entity is
dissolved after insurance attaches for any
crop year, any indemnity will be paid to the
person determined to be beneficially entitled
thereto.

j. If you have other fire insurance, fire
damage occurs during the insurance period,
and you have not elected to exclude fire in-
surance from this policy, we will be liable for
loss due to fire only for the smaller of the
amount:

(1) Of indemnity determined pursuant to
this contract without regard to any other in-
surance; or

(2) By which the loss from fire exceeds the
indemnity paid or payable under such other
insurance.

For the purpose of this section, the amount
of loss from fire will be the difference be-
tween the fair market value of the produc-
tion on the unit before the fire and after the
fire.
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10. Concealment or Fraud

We may void the contract on all crops in-
sured without affecting your liability for
premiums or waiving any right, including
the right to collect any amount due us if, at
any time, you have concealed or misrepre-
sented any material fact or committed any
fraud relating to the contract. Such voidance
will be effective as of the beginning of the
crop year with respect to which such act or
omission occurred.

11. Transfer of Right to Indemnity on
Insured Share

If you transfer any part of your share dur-
ing the crop year, you may transfer your
right to an indemnity. The transfer must be
on our form and approved by us. We may col-
lect the premium from either you or your
transferee or both. The transferee will have
all rights and responsibilities under the con-
tract.

12. Assignment of Indemnity

You may assign to another party your
right to an indemnity for the crop year, only
on our form and with our approval. The as-
signee will have the right to submit the loss
notices and forms required by the contract.

13. Subrogation (Recovery of Loss From a
Third Party)

Because you may be able to recover all or
a part of your loss from someone other than
us, you must do all you can to preserve any
such right. If we pay you for your loss, then
your right of recovery will at our option be-
long to us. If we recover more than we paid
you plus our expenses, the excess will be paid
to you.

14. Records and Access to Farm

You must keep, for two years after the
time of loss, records of the harvesting, stor-
age, shipment, sale or other disposition of all
apples produced on each unit, including sepa-
rate records showing the same information
for production from any uninsured acreage.
Failure to keep and maintain such records
may, at our option, result in cancellation of
the contract prior to the crop year to which
the records apply, assignment of production
to units by us, or a determination that no in-
demnity is due. Any person designated by us
will have access to such records and the farm
for purposes related to the contract.

15. Life of Contract: Cancellation and
Termination

a. This contract will be in effect for the
crop year specified on the application and
may not be canceled by you for such crop
year. Thereafter, the contract will continue
in force for each succeeding crop year unless

7 CFR Ch. IV (1-1-00 Edition)

canceled or terminated as provided in this
section.

b. This contract may be canceled by either
you or us for any succeeding crop year by
giving written notice on or before the can-
cellation date preceding such crop year.

c. This contract will terminate as to any
crop year if any amount due us on this or
any other contract with you is not paid on or
before the termination date preceding such
crop year for the contract on which the
amount is due. The date of payment of the
amount due:

(1) If deducted from an indemnity will be
the date you sign the claim; or

(2) If deducted from payment under an-
other program administered by the United
States Department of Agriculture will be the
date both such other payment and setoff are
approved.

d. The cancellation and termination dates
are November 20.

e. If you die or are judicially declared in-
competent, or if you are an entity other than
an individual and such entity is dissolved,
the contract will terminate as of the date of
death, judicial declaration, or dissolution. If
such event occurs after insurance attaches
for any crop year, the contract will continue
in force through the crop year and terminate
at the end thereof. Death of a partner in a
partnership will dissolve the partnership un-
less the partnership agreement provides oth-
erwise. If two or more persons having a joint
interest are insured jointly, death of one of
the persons will dissolve the joint entity.

f. The contract will terminate if no pre-
mium is earned for 3 consecutive years.

16. Contract Changes

We may change any terms and provisions
of the contract from year to year. If your
price election at which indemnities are com-
puted is no longer offered, the actuarial
table will provide the price election which
you are deemed to have elected. All contract
changes will be available at your service of-
fice by August 31 preceding the cancellation
date. Acceptance of any change will be con-
clusively presumed in the absence of notice
from you to cancel the contract.

17. Meaning of Terms

For the purposes of apple crop insurance:

a. Area A includes Montana, Wyoming,
Utah, New Mexico, and all states west there-
of.

b. Area B includes all other states except
Colorado.

c. Actuarial table means the forms and re-
lated material for the crop year approved by
us which are available for public inspection
in your service office, and which show the
production guarantees, coverage levels, pre-
mium rates, prices for computing indem-
nities, practices, insurable and uninsurable

188



Federal Crop Insurance Corporation, USDA

acreage, and related information regarding
apple insurance in the county.

d. Bin means a standard container, accept-
ed by the industry: (1) Containing a min-
imum of 875 pounds of apples; or (2) as des-
ignated by the actuarial table.

e. Bushel means a standard container, con-
taining 42 pounds of apples (40 pounds in Col-
orado).

f. Contiguous land means land which is
touching at any point, except that land
which is separated by only a public or pri-
vate right-of-way will also be considered
contiguous.

g. County means the county shown on the
application and any additional land located
in a local producing area bordering on the
county as shown by the actuarial table.

h. Crop year means the period beginning
with the date insurance attaches and extend-
ing through the normal harvest time and
shall be designated by the calendar year in
which the apples are normally harvested.

i. Freeze means the condition that exists
when air temperatures over a widespread
area remain at or below 32 degrees (Fahr-
enheit).

j. Frost means the condition that exists
when the air temperature around the plant
falls to 32 degrees (Fahrenheit) or below.

k. Fruit-set failure means failure of the
apple trees to develop blossoms or set fruit
due only to adverse weather conditions, but
shall not include poor pollination resulting
from inadequate pollenizers in the orchard or
failure to set fruit due to spray damage or
other manageable causes.

I. Harvest means the picking of marketable
apples from the trees or from the ground.

m. Insurable acreage means the land classi-
fied as insurable by us and shown as such by
the actuarial table.

n. Insured means the person who submitted
the application accepted by us.

0. Loose field box means a standard con-
tainer containing: (1) 35 pounds of apples; or
(2) a quantity designated by the actuarial
table.

p. Loss ratio means the ratio of indemnity
to premium.

q. Marketable means apples which grade
U.S. No. 1, 2, or Cider in accordance with the
United States Standards for Apples for Proc-
essing.

r. Person means an individual, partnership,
association, corporation, estate, trust, or
other legal entity, and wherever applicable,
a State, a political subdivision of a State, or
any agency thereof.

s. Service office means the office servicing
your contract as shown on the application
for insurance or such other approved office
as may be selected by you or designated by
us.

t. Tenant means a person who rents land
from another person for a share of the apples
or a share of the proceeds therefrom.
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u. Unit means all insurable acreage of ap-
ples in the county located on contiguous
land, on the date insurance attaches for the
crop year:

(1) In which you have a 100 percent share;
or

(2) Which is owned by one entity and oper-

ated by another entity on a share basis.
Land rented for cash, a fixed commodity
payment, or any consideration other than a
share in the apples on such land will be con-
sidered as owned by the lessee. Land which
would otherwise be one unit may be divided
according to applicable guidelines on file in
your service office. Units will be determined
when the acreage is reported. Errors in re-
porting units may be corrected by us to con-
form to applicable guidelines when adjusting
a loss. We may consider any acreage and
share thereof reported by or for your spouse
or child or any member of your household to
be your bona fide share or the bona fide
share of any other person having an interest
therein.

18. Descriptive Headings

The descriptive headings of the various
policy terms and conditions are formulated
for convenience only and are not intended to
affect the construction or meaning of any of
the provisions of the contract.

19. Determinations

All determinations required by the policy
will be made by us. If you disagree with our
determinations, you may obtain reconsider-
ation of or appeal those determinations in
accordance with Appeal Regulations.

20. Notices

All notices required to be given by you
must be in writing and received by your
service office within the designated time un-
less otherwise provided by the notice re-
quirement. Notices required to be given im-
mediately may be by telephone or in person
and confirmed in writing. Time of the notice
will be determined by the time of our receipt
of the written notice.

21. Notwithstanding the terms of the crop
insurance policy and any contract for crop
insurance under the provisions of this part,
coverage under the terms of such crop insur-
ance policy will be effective subject to the
availability of appropriations.

[50 FR 43655, Oct. 29, 1985, as amended at 51
FR 29206, 29207, Aug. 15, 1986; 51 FR 45296,
Dec. 18, 1986; 52 FR 3214, Feb. 3, 1987; 55 FR
35555, Aug. 31, 1990; 55 FR 35888, Sept. 4, 1990;
63 FR 17054, Apr. 8, 1998]

§405.8 Apple fresh fruit option.

(a) Notwithstanding the provisions of
§405.7(d), section 9.e. of this part, an in-
sured producer may, upon submission
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and approval of a Fresh Fruit Option
Amendment (Amendment) elect to in-
sure any insurable acreage or any des-
ignated portion thereof, under the pro-
visions of the Amendment. Only apple
acreage which is managed with the in-
tent of producing fresh-market apples
will be insurable under the Amend-
ment. If management practices are car-
ried out for the production of both
fresh and processing apples on insur-
able acreage, and the election is made
to: (1) Insure fresh market apples under
the Amendment and; (2) insure those
insurers intended for processing under
the Apple policy; the election to insure
on both a fresh and processing basis
must be made when the Amendment is
submitted. The Amendment is contin-
uous until cancelled and may only be
cancelled prior to the cancellation
date.

(b) For those insureds who elect to
insure apples under the Amendment,
all provisions of the Apple crop insur-
ance policy will apply except those pro-
visions in conflict with the Amend-
ment.

(c) The Option reads as follows:

DEPARTMENT OF AGRICULTURE
FEDERAL CROP INSURANCE CORPORATION

Apple Fresh Fruit Option

This is a continuous amendment (see sec-
tion 15 of the basic policy).
Insured’s Name
Contract No.
Address
Crop Year
Identification No.
SSN
Tax

It is hereby agreed to amend the basic Fed-
eral Crop Insurance Apple Policy under the
following terms and conditons:

1. This Option must be submitted to us on
or before the final date for accepting applica-
tions for the initial crop year in which you
wish to insure your applies under this Op-
tion.

2. You must have an apple policy in force.

3. You must insure all the acreage of ap-
plies in the county in which you have a share
regardless of the intended use (fresh-market
or processing).

4. In addition to section 8 of the apple pol-
icy, inspection and grading of the fruit must
be done by us prior to harvest or no quality
adjustment will be made.

5. Separate line entries according to in-
tended use (fresh-market or processing) must

7 CFR Ch. IV (1-1-00 Edition)

be included on the acreage report required
under section 3 of the apple policy.

6. Your apples intended for processing will
be insured under the quality provisons of A
only (See below).

7. Your apples intended for fresh-market
will be insured under the quality provisions
of either A or B, whichever you select.

8. If you select A only, A will apply to all
of your apples intended for processing and
fresh-market.

9. If you select B, those provisions will
apply to all of your apples intended for fresh-
market and the provisions of A will apply to
all of your apples intended for processing.

10.a. You must select either A or B by
marking the appropriate space below.

A—

In addition to section 9.e. and in lieu of
17.g. of the Apple Policy, your production to
count for any acreage designated for proc-
essing or fresh-market will be adjusted when
your apples are damaged by hail to the ex-
tent that such apples will not grade U.S. No.
1 (processing) (7 CFR 51.430 et seq.)). The ad-
justment factor (not to exceed 1) will be the
ratio of the average market price (received
by you or determined by us, whichever is
larger) for your damaged production to the
average market price for U.S. No. 1 (proc-
essing) apples. There will be no adjustment
for quality if the apples do not grade U.S.
No. 1 because of size, color, or russeting.

B——

In lieu of sections 9.e.(1), 9.e.(2), 17.1, and
17.q of the Apple Policy, the total production
to be counted for a unit must include all har-
vested and appraised production. Harvested
apple production which, due to hail damage,
does not grade 80 percent U.S. Fancy or bet-
ter, in accordance with applicable USDA
Standards (7 CFR 51.300 et seq.), will be ad-
justed as follows:

(1) Production with 21 through 40 percent
not grading U.S. Fancy or better due to hail
damage will be reduced 2 percent for each
percent in excess of 20 percent. The dif-
ference between the reduced production and
the total production will be considered cull
production.

(2) Production with 41 through 50 percent
not grading U.S. Fancy or better due to hail
damage will be reduced 40 percent plus an
additonal 3 percent for each percent in ex-
cess of 40 percent. The difference between the
reduced production and the total production
will be considered cull production.

(3) Production with 51 through 64 percent
not grading U.S. Fancy or better due to hail
damage will be reduced 70 percent plus an ad-
ditional 2 percent for each percent in excess
of 50 percent. The difference between the re-
duced production and the total production
will be considered cull production.

(4) Production with 65 percent or more not
grading U.S. Fancy or better due to hail
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damage will be considered 100 percent cull
production.

b. Apples which are knocked to the ground
by wind or frozen to the extent that they can
be harvested but not packed or marketed as
fresh apples will be considered 100 percent
cull production.

c. Fifteen (15) percent of all cull produc-
tion will be counted as production.

d. No reduction in grade will be applied to
any apple grading less than U.S. Fancy due
solely to shape, russeting, or color.

e. Appraised production to be counted
must include:

(1) Potential production lost due to unin-
sured causes and failure to follow recognized
good apple management practices; and

(2) Not less than the guarantee for any
acreage which is abandoned, damaged solely
by an uninsured cause, or destroyed without
our consent.

f. Any appraisal we have made on insured
acreage will be considered production to
count unless such appraised production is:

(1) Harvested;

(2) Further damaged by an insured cause
and reappraised by us; or

(3) In whole or part knocked to the ground
by wind or hail or frozen on the tree to the
extent that harvest is not practical.

11. Your premium rate for Apples under ei-
ther A or B, as elected by you, will be estab-
lished by the actuarial table.

12. All provisions of the apple policy not in
conflict with this option are applicable.

13. All determinations under this option
will be made by us.

14. This Option may be canceled by either
you or us for any succeeding crop year by
giving written notice on or before the can-
cellation date provided by the policy, pre-
ceding such crop year.

Insured’s Signature
Date
Corporation representative’s signature and

Code Number

Date

[50 FR 43655, Oct. 29, 1985, as amended at 53
FR 46846, Nov. 21, 1988]

§405.9 Apple sunburn option.
DEPARTMENT OF AGRICULTURE
FEDERAL CROP INSURANCE CORPORATION

Apple Sunburn Option

This is not a continuous option. Applica-
tions for this option must be made prior to
the sale closing date if you want this op-
tional coverage. Upon our approval this op-
tion is applicable only for the 19 crop
year.

Insured’s name
Contract No.
Address

§405.9

Crop Year
Identification No.
SSN

Tax

It is hereby agreed to amend the Federal
Crop Insurance Apple Policy in accordance
with the following terms and conditions:

1. This option must be submitted to us on or
before the final date for accepting applica-
tions for each crop year in which you wish
to insure apples under this option.

2. You must have an apple policy and the
Apple Fresh Fruit Option B in force.

3. You must insure all the acreage of apples
in the county to which the Apple Fresh
Fruit Option B applies and in which you
have a share.

4. In addition to the causes of loss specified
in paragraph l.a. of the Apple Crop Insur-
ance policy, excess sun is an insurable
cause of loss.

5. In lieu of sections 9.e.(1), 9.e.(2), 17.1, and
17.g. of the Apple Policy, the total produc-
tion to be counted for a unit must include all
harvested and appraised production. Har-
vested apple production which, due solely to
excessive sun or along with hail damage,
does not grade 80 percent U.S. Fancy or bet-
ter, in accordance with applicable USDA
Standards, will be adjusted as follows:

a. Production with 21 thru 40 percent not
grading U.S. Fancy or better due solely to
excessive sun or along with hail damage will
be reduced 2 percent for each percent in ex-
cess of 20 percent. The difference between the
reduced production and the total production
will be considered cull production.

b. Production with 41 thru 50 percent not
grading U.S. Fancy or better due solely to
excessive sun or along with hail damage will
be reduced 40 percent plus an additional 3
percent for each percent in excess of 40 per-
cent. The difference between the reduced
production and the total production will be
considered cull production.

c. Production with 51 thru 64 percent not
grading U.S. Fancy or better due solely to
excessive sun or along with hail damage will
be reduced 70 percent plus an additional 2
percent for each percent in excess of 50 per-
cent. The difference between the reduced
production and the total production will be
considered cull production.

d. Production with 65 percent or more not
grading U.S. Fancy or better due solely to
excessive sun or along with hail damage will
be considered 100 percent cull production.

Fifteen (15) percent of all cull production,
will be counted as production.
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6. The premium for this sunburn option will
be established by the actuarial table.

7. All provisions of the apple policy and the
Fresh Fruit Option-B not in conflict with
this option are applicable.

8. All determinations under this option will
be made by us.

9. a. Excessive sun is defined as the exposure
of the unharvested apples to direct or indi-
rect sun sufficient to cause the apples to
grade less than U.S. Fancy due to sunburn.

b. Sunburn is defined in accordance with
applicable U.S.D.A. Standards.
Insured’s Signature
Date
Corporation representative’s Signature and
Code Number
Date

[53 FR 46846, Nov. 21, 1988; 54 FR 11935, Mar.
23, 1989]

PART 406—NURSERY CROP
INSURANCE REGULATIONS

Sec.

406.1 Availability of nursery crop insurance.

406.2 Premium rates, amounts of insurance,
and coverage levels at which indemnities
shall be computed.

406.3 OMB control numbers.

406.4 Creditors.

406.5 Good faith reliance on misrepresenta-
tion.

406.6 The contract.

406.7 The application and policy.

AUTHORITY: 7 U.S.C. 1506(1l), 1506(p).

SOURCE: 54 FR 3412, Jan. 24, 1989, unless
otherwise noted.

§406.1 Availability of nursery crop in-
surance.

(a) Insurance shall be offered under
the provisions of this subpart on the
insured crop in counties within the
limits prescribed by and in accordance
with the provisions of the Federal Crop
Insurance Act, as amended (the Act).
The counties shall be designated by the
Manager of the Corporation from those
approved by the Board of Directors of
the Corporation.

(b) The insurance is offered through
two methods. First, the Corporation of-
fers the contract contained in this part
directly to the insured through Agents
of the Corporation. Those contracts are
specifically identified as being offered
by the Federal Crop Insurance Corpora-

7 CFR Ch. IV (1-1-00 Edition)

tion. Second, companies reinsured by
the Corporation (hereinafter ‘“‘Rein-
sured companies’”) offer contracts con-
taining substantially the same terms
and conditions as the contract set out
in this part.

(c) No person may have in force more
than one contract on the same crop for
the crop year, whether insured by the
Corporation or insured by a Reinsured
company.

(d) If a person has more than one con-
tract under the Act outstanding on the
same crop for the same crop year, all
such contracts will be voided for that
crop year but the person will still be
liable for the premium on all contracts
unless the person can show to the sat-
isfaction of the Corporation that the
multiple contract insurance was inad-
vertent and without the fault of the in-
sured.

(e) If the multiple contract insurance
is shown to be inadvertent and without
the fault of the insured, the contract
with the earliest application will be
valid and all other contracts on that
crop for that crop year will be can-
celled. No liability for indemnity or
premium will attach to the contracts
so cancelled.

(f) The person must repay all
amounts received in violation of this
section with interest at the rate con-
tained in the contract for delinquent
premiums.

(g) An insured whose contract with
the Corporation or with a Reinsured
company under the Act has been termi-
nated because of violation of the terms
of the contract is not eligible to obtain
multi-peril crop insurance under the
Act with the Corporation or with a Re-
insured company unless the insured
can show that the default in the prior
contract was cured prior to the sales
closing date of the contract applied for
or unless the insured can show that the
termination was improper and should
not result in subsequent ineligibility.

(h) All applicants for insurance under
the Act must advise the agent, in writ-
ing, at the time of application, of any
previous applications for a Contract
under the Act and the present status of
the applications or contracts.
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