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of this section, the Director of Nuclear
Reactor Regulation or the Director of
Nuclear Material Safety and Safe-
guards, as appropriate, notwith-
standing the filing of a petition for re-
view or pendency of any review taken
by the Commission pursuant to § 2.786,
shall take the appropriate licensing ac-
tion upon making the appropriate li-
censing findings promptly, except as
may be provided pursuant to paragraph
(e)(1) or (2) of this section.

[54 FR 8280, Feb. 28, 1989; 54 FR 53035, Dec. 26,
1989; 56 FR 29411, June 27, 1991]

§ 2.1253 Petitions for review of initial
decisions.

Parties and § 2.1211(b) participants
may petition for review of an initial
decision under this subpart in accord-
ance with the procedures set out in
§§ 2.786 and 2.763 or the Commission
may review the decision on its own mo-
tion. Commission review will be con-
ducted in accordance with those proce-
dures the Commission deems appro-
priate. The filing of a petition for re-
view is mandatory for a party to ex-
haust its administrative remedies be-
fore seeking judicial review.

[56 FR 29411, June 27, 1991]

§ 2.1259 Final decision; petition for re-
consideration.

(a) Commission action to render a
final decision must be in accordance
with § 2.770.

(b) The provisions of § 2.771 govern
the filing of petitions for reconsider-
ation.

§ 2.1261 Authority of the Secretary to
rule on procedural matters.

The Secretary or the Assistant Sec-
retary may rule on procedural matters
relating to proceedings conducted by
the Commission itself under this sub-
part to the same extent they can do so
under § 2.772 for proceedings under sub-
part G.

§ 2.1263 Stays of NRC staff licensing
actions or of decisions of a pre-
siding officer or the Commission
pending hearing or review.

Applications for a stay of any deci-
sion or action of the Commission, a
presiding officer, or any action by the
NRC staff in issuing a license in ac-

cordance with § 2.1205(m) are governed
by § 2.788, except that any request for a
stay of staff licensing action pending
completion of an adjudication under
this subpart must be filed at the time
a request for a hearing or petition to
intervene is filed or within 10 days of
the staff’s action, whichever is later. A
request for a stay of a staff licensing
action must be filed with the adjudica-
tory decisionmaker before which the li-
censing proceeding is pending.

[61 FR 39298, July 29, 1996]

Subpart M—Public Notification,
Availability of Documents and
Records, Hearing Requests
and Procedures for Hearings
on License Transfer Applica-
tions.

SOURCE: 63 FR 66730, Dec. 3, 1998, unless
otherwise noted.

§ 2.1300 Scope of subpart M.
This subpart governs requests for,

and procedures for conducting, hear-
ings on any application for the direct
or indirect transfer of control of an
NRC license which transfer requires
prior approval of the NRC under the
Commission’s regulations, governing
statutes, or pursuant to a license con-
dition. This subpart is to provide the
only mechanism for requesting hear-
ings on license transfer requests, un-
less contrary case specific orders are
issued by the Commission.

§ 2.1301 Public notice of receipt of a li-
cense transfer application.

(a) The Commission will notice the
receipt of each application for direct or
indirect transfer of a specific NRC li-
cense by placing a copy of the applica-
tion at the NRC Web site, http://
www.nrc.gov.

(b) The Commission will also publish
in the FEDERAL REGISTER a notice of
receipt of an application for approval
of a license transfer involving 10 CFR
part 50 and part 52 licenses, major fuel
cycle facility licenses issued under part
70, or part 72 licenses. This notice con-
stitutes the notice required by § 2.105
with respect to all matters related to
the application requiring NRC ap-
proval.
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(c) Periodic lists of applications re-
ceived may be obtained upon request
addressed to the NRC Public Document
Room, US Nuclear Regulatory Com-
mission, Washington, DC 20555–0001.

[63 FR 66730, Dec. 3, 1998, as amended at 64
FR 48949, Sept. 9, 1999]

§ 2.1302 Notice of withdrawal of an ap-
plication.

The Commission will notice the with-
drawal of an application by publishing
the notice of withdrawal in the same
manner as the notice of receipt of the
application was published under
§ 2.1301.

§ 2.1303 Availability of documents.
Unless exempt from disclosure under

part 9 of this chapter, the following
documents pertaining to each applica-
tion for a license transfer requiring
Commission approval will be placed at
the NRC Web site, http://www.nrc.gov,
when available:

(a) The license transfer application
and any associated requests;

(b) Commission correspondence with
the applicant or licensee related to the
application;

(c) FEDERAL REGISTER notices;
(d) The NRC staff Safety Evaluation

Report (SER).
(e) Any NRC staff order which acts

on the license transfer application; and
(f) If a hearing is held, the hearing

record and decision.

[63 FR 66730, Dec. 3, 1998, as amended at 64
FR 48949, Sept. 9, 1999]

§ 2.1304 Hearing procedures.
The procedures in this subpart will

constitute the exclusive basis for hear-
ings on license transfer applications for
all NRC specific licenses.

§ 2.1305 Written comments.
(a) As an alternative to requests for

hearings and petitions to intervene,
persons may submit written comments
regarding license transfer applications.
The Commission will consider and, if
appropriate, respond to these com-
ments, but these comments do not oth-
erwise constitute part of the decisional
record.

(b) These comments should be sub-
mitted within 30 days after public no-

tice of receipt of the application and
addressed to the Secretary, U.S. Nu-
clear Regulatory Commission, Wash-
ington, DC 20555–0001, Attention:
Rulemakings and Adjudications Staff.

(c) The Commission will provide the
applicant with a copy of the comments.
Any response the applicant chooses to
make to the comments must be sub-
mitted within 10 days of service of the
comments on the applicant. Such re-
sponses do not constitute part of the
decisional record.

§ 2.1306 Hearing request or interven-
tion petition.

(a) Any person whose interest may be
affected by the Commission’s action on
the application may request a hearing
or petition for leave to intervene on a
license application for approval of a di-
rect or indirect transfer of a specific li-
cense.

(b) Hearing requests and intervention
petitions must—

(1) State the name, address, and tele-
phone number of the requestor or peti-
tioner;

(2) Set forth the issues sought to be
raised and

(i) Demonstrate that such issues are
within the scope of the proceeding on
the license transfer application,

(ii) Demonstrate that such issues are
relevant to the findings the NRC must
make to grant the application for li-
cense transfer,

(iii) Provide a concise statement of
the alleged facts or expert opinions
which support the petitioner’s position
on the issues and on which the peti-
tioner intends to rely at hearing, to-
gether with references to the specific
sources and documents on which the
petitioner intends to rely to support its
position on the issues, and

(iv) Provide sufficient information to
show that a genuine dispute exists with
the applicant on a material issue of law
or fact;

(3) Specify both the facts pertaining
to the petitioner’s interest and how the
interest may be affected, with par-
ticular reference to the factors in
§ 2.1308(a);

(4) Be served on both the applicant
and the NRC Office of the Secretary by
any of the methods for service specified
in § 2.1313.
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(c) Hearing requests and intervention
petitions will be considered timely
only if filed not later than:

(1) 20 days after notice of receipt is
published in the FEDERAL REGISTER, for
those applications published in the
FEDERAL REGISTER;

(2) 45 days after notice of receipt is
placed at the NRC Web site, http://
www.nrc.gov, for all other applications;
or

(3) Such other time as may be pro-
vided by the Commission.

[63 FR 66730, Dec. 3, 1998, as amended at 64
FR 48949, Sept. 9, 1999]

§ 2.1307 Answers and replies.
(a) Unless otherwise specified by the

Commission, an answer to a hearing re-
quest or intervention petition may be
filed within 10 days after the request or
petition has been served.

(b) Unless otherwise specified by the
Commission, a reply to an answer may
be filed within 5 days after service of
that answer.

(c) Answers and replies should ad-
dress the factors in § 2.1308.

§ 2.1308 Commission action on a hear-
ing request or intervention petition.

(a) In considering a hearing request
or intervention petition on an applica-
tion for a transfer of an NRC license,
the Commission will consider:

(1) The nature of the Petitioner’s al-
leged interest;

(2) Whether that interest will be af-
fected by an approval or denial of the
application for transfer;

(3) The possible effect of an order
granting the request for license trans-
fer on that interest, including whether
the relief requested is within the Com-
mission’s authority, and, if so, whether
granting the relief requested would re-
dress the alleged injury; and

(4) Whether the issues sought to be
litigated are—

(i) Within the scope of the pro-
ceeding;

(ii) Relevant to the findings the Com-
mission must make to act on the appli-
cation for license transfer;

(iii) Appropriate for litigation in the
proceeding; and

(iv) Adequately supported by the
statements, allegations, and docu-

mentation required by § 2.1306(b)(2) (iii)
and (iv).

(b) Untimely hearing requests or
intervention petitions may be denied
unless good cause for failure to file on
time is established. In reviewing un-
timely requests or petitions, the Com-
mission will also consider:

(1) The availability of other means by
which the requestor’s or petitioner’s
interest will be protected or rep-
resented by other participants in a
hearing; and

(2) The extent to which the issues
will be broadened or final action on the
application delayed.

(c) The Commission will deny a re-
quest or petition to the extent it per-
tains solely to matters outside its ju-
risdiction.

(d)(1) After consideration of the fac-
tors covered by paragraphs (a) through
(c) of this section, the Commission will
issue a notice or order granting or de-
nying a hearing request or intervention
petition, designating the issues for any
hearing that will be held and desig-
nating the Presiding Officer. A notice
granting a hearing will be published in
the FEDERAL REGISTER and served on
the parties to the hearing.

(2) Hearings under this subpart will
be oral hearings, unless, within 15 days
of the service of the notice or order
granting a hearing, the parties unani-
mously agree and file a joint motion
requesting a hearing consisting of writ-
ten comments. No motion to hold a
hearing consisting of written com-
ments will be entertained absent unan-
imous consent of all parties.

(3) A denial of a request for hearing
and a denial of any petition to inter-
vene will set forth the reasons for the
denial.

§ 2.1309 Notice of oral hearing.
(a) A notice of oral hearing will—
(1) State the time, place, and issues

to be considered;
(2) Provide names and addresses of

participants,
(3) Specify the time limit for partici-

pants and others to indicate whether
they wish to present views;

(4) Specify the schedule for the filing
of written testimony, statements of po-
sition, proposed questions for the Pre-
siding Officer to consider, and rebuttal
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testimony consistent with the schedule
provisions of § 2.1321.

(5) Specify that the oral hearing shall
commence within 15 days of the date
for submittal of rebuttal testimony un-
less otherwise ordered;

(6) State any other instructions the
Commission deems appropriate;

(7) If so determined by the NRC staff
or otherwise directed by the Commis-
sion, direct that the staff participate
as a party with respect to some or all
issues.

(b) If the Commission is not the Pre-
siding Officer, the notice of oral hear-
ing will also state:

(1) When the jurisdiction of the Pre-
siding Officer commences and termi-
nates;

(2) The powers of the Presiding Offi-
cer;

(3) Instructions to the Presiding Offi-
cer to certify promptly the completed
hearing record to the Commission
without a recommended or preliminary
decision.

§ 2.1310 Notice of hearing consisting of
written comments.

A notice of hearing consisting of
written comments will:

(a) State the issues to be considered;
(b) Provide the names and addresses

of participants;
(c) Specify the schedule for the filing

of written testimony, statements of po-
sition, proposed questions for the Pre-
siding Officer to consider for submis-
sion to the other parties, and rebuttal
testimony, consistent with the sched-
ule provisions of § 2.1321.

(d) State any other instructions the
Commission deems appropriate.

§ 2.1311 Conditions in a notice or
order.

(a) A notice or order granting a hear-
ing or permitting intervention shall—

(1) Restrict irrelevant or duplicative
testimony; and

(2) Require common interests to be
represented by a single participant.

(b) If a participant’s interests do not
extend to all the issues in the hearing,
the notice or order may limit her/his
participation accordingly.

§ 2.1312 Authority of the Secretary.
The Secretary or the Assistant Sec-

retary may rule on procedural matters
relating to proceedings conducted by
the Commission itself under this sub-
part to the same extent they can do so
under § 2.772 for proceedings under sub-
part G.

§ 2.1313 Filing and service.
(a) Hearing requests, intervention pe-

titions, answers, replies and accom-
panying documents must be served as
described in paragraph (b) of this sec-
tion by delivery, facsimile trans-
mission, e-mail or other means that
will ensure receipt by close of business
on the due date for filing. Any partici-
pant filing hearing requests, interven-
tion petitions, replies and accom-
panying documents should include in-
formation on mail and delivery ad-
dresses, e-mail addresses, and facsimile
numbers in their initial filings which
may be used by the Commission, Pre-
siding Officer and other parties for
serving documents on the participant.

(b) All filings must be served upon
the applicant; the General Counsel,
U.S. Nuclear Regulatory Commission,
Washington, DC 20555–0001; the Sec-
retary of the Commission, U.S. Nuclear
Regulatory Commission, Washington,
DC 20555–0001; and participants if any.
If service to the Secretary is by deliv-
ery or by mail the filings should be ad-
dressed to the Secretary, U.S. Nuclear
Regulatory Commission, Washington,
DC 20555–0001, Attention: Rulemakings
and Adjudications Staff. E-mail filings
may be sent to the Secretary at the
following e-mail address:
SECY@NRC.GOV. Facsimile trans-
mission filings may be filed with the
Secretary using the following number:
301–415–1101.

(c) Service is completed by:
(1) Delivering the paper to the per-

son; or leaving it in her or his office
with someone in charge; or, if there is
no one in charge, leaving it in a con-
spicuous place in the office; or, if the
recipient has no office or it is closed,
leaving it at her or his usual place of
residence with some occupant of suit-
able age and discretion;

(2) Depositing it in the United States
mail, properly stamped and addressed;
or
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(3) Any other manner authorized by
law, when service cannot be made as
provided in paragraphs (c) (1) or (2) of
this section.

(4) For facsimile transmission, send-
ing copies to the facsimile machine of
the person being served;

(5) For e-mail, sending the filing in
electronic form attached to an e-mail
message directed to the person being
served.

(d) Proof of service, stating the name
and address of the person served and
the manner and date of service, shall
be shown, and may be made by—

(1) Written acknowledgment of the
person served or an authorized rep-
resentative; or

(2) The certificate or affidavit of the
person making the service.

(e) The Commission may make spe-
cial provisions for service when cir-
cumstances warrant.

§ 2.1314 Computation of time.
(a) In computing time, the first day

of a designated time period is not in-
cluded and the last day is included. If
the last day is a Saturday, Sunday or
legal holiday at the place where the re-
quired action is to be accomplished,
the time period will end on the next
day which is not a Saturday, Sunday or
legal holiday.

(b) In time periods of 7 days or less,
Saturdays, Sundays and holidays are
not counted.

(c) Whenever an action is required
within a prescribed period following
service of a paper, 3 days shall be added
to the prescribed period if service is by
regular mail.

§ 2.1315 Generic determination regard-
ing license amendments to reflect
transfers.

(a) Unless otherwise determined by
the Commission with regard to a spe-
cific application, the Commission has
determined that any amendment to the
license of a utilization facility or the
license of an Independent Spent Fuel
Storage Installation which does no
more than conform the license to re-
flect the transfer action, involves re-
spectively, ‘‘no significant hazards con-
sideration’’ or ‘‘no generic issue as to
whether the health and safety of the
public will be significantly affected.’’

(b) Where administrative license
amendments are necessary to reflect
an approved transfer, such amend-
ments will be included in the order
that approves the transfer. Any chal-
lenge to the administrative license
amendment is limited to the question
of whether the license amendment ac-
curately reflects the approved transfer.

§ 2.1316 Authority and role of NRC
staff.

(a) During the pendency of any hear-
ing under this subpart, consistent with
the NRC staff’s findings in its Safety
Evaluation Report (SER), the staff is
expected to promptly issue approval or
denial of license transfer requests. No-
tice of such action shall be promptly
transmitted to the Presiding Officer
and parties to the proceeding.

(b) Except as otherwise directed in
accordance with § 2.1309(a)(7), the NRC
staff is not required to be a party to
proceedings under this subpart but will
offer into evidence its SER associated
with the transfer application and pro-
vide one or more sponsoring witnesses.

(c) If the NRC staff desires to partici-
pate as a party, the staff shall notify
the Presiding Officer and the parties
and shall thereupon be deemed to be a
party with all the rights and respon-
sibilities of a party.

§ 2.1317 Hearing docket.
For each hearing, the Secretary will

maintain a docket which will include
the hearing transcript, exhibits and all
papers filed or issued in connection
with the hearing. This file will be made
available to all parties in accordance
with the provisions of § 2.1303 and will
constitute the only discovery in pro-
ceedings under this subpart.

§ 2.1318 Acceptance of hearing docu-
ments.

(a) Each document filed or issued
must be clearly legible and bear the
docket number, license application
number, and hearing title.

(b) Each document shall be filed in
one original and signed by the partici-
pant or its authorized representative,
with the address and date of signature
indicated. The signature is a represen-
tation that the document is submitted
with full authority, the person signing
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knows its contents and that, to the
best of their knowledge, the state-
ments made in it are true.

(c) A document not meeting the re-
quirements of this section may be re-
turned with an explanation for non-
acceptance and, if so, will not be dock-
eted.

§ 2.1319 Presiding Officer.

(a) The Commission will ordinarily
be the Presiding Officer at a hearing
under this part. However, the Commis-
sion may provide in a hearing notice
that one or more Commissioners, or
any other person permitted by law, will
preside.

(b) A participant may submit a writ-
ten motion for the disqualification of
any person presiding. The motion shall
be supported by an affidavit setting
forth the alleged grounds for disquali-
fication. If the Presiding Officer does
not grant the motion or the person
does not disqualify himself and the
Presiding Officer or such other person
is not the Commission or a Commis-
sioner, the Commission will decide the
matter.

(c) If any person presiding deems
himself or herself disqualified, he or
she shall withdraw by notice on the
record after notifying the Commission.

(d) If a Presiding Officer becomes un-
available, the Commission will des-
ignate a replacement.

(e) Any motion concerning the des-
ignation of a replacement Presiding Of-
ficer shall be made within 5 days after
the designation.

(f) Unless otherwise ordered by the
Commission, the jurisdiction of a Pre-
siding Officer other than the Commis-
sion commences as designated in the
hearing notice and terminates upon
certification of the hearing record to
the Commission, or when the Presiding
Officer is disqualified.

§ 2.1320 Responsibility and power of
the Presiding Officer in an oral
hearing.

(a) The Presiding Officer in any oral
hearing shall conduct a fair hearing,
develop a record that will contribute to
informed decisionmaking, and, within
the framework of the Commission’s or-
ders, have the power necessary to

achieve these ends, including the power
to:

(1) Take action to avoid unnecessary
delay and maintain order;

(2) Dispose of procedural requests;
(3) Question participants and wit-

nesses, and entertain suggestions as to
questions which may be asked of par-
ticipants and witnesses.

(4) Order consolidation of partici-
pants;

(5) Establish the order of presen-
tation;

(6) Hold conferences before or during
the hearing;

(7) Establish time limits;
(8) Limit the number of witnesses;

and
(9) Strike or reject duplicative, unre-

liable, immaterial, or irrelevant pres-
entations.

(b) Where the Commission itself does
not preside:

(1) The Presiding Officer may certify
questions or refer rulings to the Com-
mission for decision;

(2) Any hearing order may be modi-
fied by the Commission; and

(3) The Presiding Officer will certify
the completed hearing record to the
Commission, which may then issue its
decision on the hearing or provide that
additional testimony be presented.

§ 2.1321 Participation and schedule for
submission in a hearing consisting
of written comments.

Unless otherwise limited by this sub-
part or by the Commission, partici-
pants in a hearing consisting of written
comments may submit:

(a) Initial written statements of posi-
tion and written testimony with sup-
porting affidavits on the issues. These
materials shall be filed within 30 days
of the date of the Commission’s Notice
granting a hearing pursuant to
§ 2.1308(d)(1), unless the Commission or
Presiding Officer directs otherwise.

(b) Written responses, rebuttal testi-
mony with supporting affidavits di-
rected to the initial statements and
testimony of other participants, and
proposed written questions for the Pre-
siding Officer to consider for submittal
to persons sponsoring testimony sub-
mitted under paragraph (a) of this sec-
tion. These materials shall to filed
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within 20 days of the filing of the mate-
rials submitted under paragraph (a) of
this section, unless the Commission or
Presiding Officer directs otherwise.
Proposed written questions directed to
rebuttal testimony for the Presiding
Officer to consider for submittal to
persons offering such testimony shall
be filed within 7 days of the filing of
the rebuttal testimony.

(c) Written concluding statements of
position on the issues. These materials
shall be filed within 20 days of the fil-
ing of the materials submitted under
paragraph (b) of this section, unless the
Commission or the Presiding Officer di-
rects otherwise.

§ 2.1322 Participation and schedule for
submissions in an oral hearing.

(a) Unless otherwise limited by this
subpart or by the Commission, partici-
pants in an oral hearing may submit
and sponsor in the hearings:

(1) Initial written statements of posi-
tion and written testimony with sup-
porting affidavits on the issues. These
materials shall be filed within 30 days
of the date of the Commission’s notice
granting a hearing pursuant to
§ 2.1308(d)(1), unless the Commission or
Presiding Officer directs otherwise.

(2)(i) Written responses and rebuttal
testimony with supporting affidavits
directed to the initial statements and
testimony of other participants;

(ii) Proposed questions for the Pre-
siding Officer to consider for pro-
pounding to persons sponsoring testi-
mony.

(3) These materials must be filed
within 20 days of the filing of the mate-
rials submitted under paragraph (a)(1)
of this section, unless the Commission
or Presiding Officer directs otherwise.

(4) Proposed questions directed to re-
buttal testimony for the Presiding Offi-
cer to consider for propounding to per-
sons offering such testimony shall be
filed within 7 days of the filing of the
rebuttal testimony.

(b) The oral hearing should com-
mence within 65 days of the date of the
Commission’s notice granting a hear-
ing unless the Commission or Presiding
Officer directs otherwise. Ordinarily,
questioning in the oral hearing will be
conducted by the Presiding Officer,
using either the Presiding Officer’s

questions or questions submitted by
the participants or a combination of
both.

(c) Written post-hearing statements
of position on the issues addressed in
the oral hearing may be submitted
within 20 days of the close of the oral
hearing.

(d) The Commission, on its own mo-
tion, or in response to a request from a
Presiding Officer other than the Com-
mission, may use additional proce-
dures, such as direct and cross-exam-
ination, or may convene a formal hear-
ing under subpart G of this part on spe-
cific and substantial disputes of fact,
necessary for the Commission’s deci-
sion, that cannot be resolved with suf-
ficient accuracy except in a formal
hearing. The staff will be a party in
any such formal hearing. Neither the
Commission nor the Presiding Officer
will entertain motions from the parties
that request such special procedures or
formal hearings.

§ 2.1323 Presentation of testimony in
an oral hearing.

(a) All direct testimony in an oral
hearing shall be filed no later than 15
days before the hearing or as otherwise
ordered or allowed pursuant to the pro-
visions of § 2.1322.

(b) Written testimony will be re-
ceived into evidence in exhibit form.

(c) Participants may designate and
present their own witnesses to the Pre-
siding Officer.

(d) Testimony for the NRC staff will
be presented only by persons des-
ignated by the Executive Director for
Operations for that purpose.

(e) Participants and witnesses will be
questioned orally or in writing and
only by the Presiding Officer. Ques-
tions may be addressed to individuals
or to panels of participants or wit-
nesses.

(f) The Presiding Officer may accept
written testimony from a person un-
able to appear at the hearing, and may
request him or her to respond to ques-
tions.

(g) No subpoenas will be granted at
the request of participants for attend-
ance and testimony of participants or
witnesses or the production of evi-
dence.
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§ 2.1324 Appearance in an oral hear-
ing.

(a) A participant may appear in a
hearing on her or his own behalf or be
represented by an authorized rep-
resentative.

(b) A person appearing shall file a
written notice stating her or his name,
address and telephone number, and if
an authorized representative, the basis
of her or his eligibility and the name
and address of the participant on whose
behalf she or he appears.

(c) A person may be excluded from a
hearing for disorderly, dilatory or con-
temptuous conduct, provided he or she
is informed of the grounds and given an
opportunity to respond.

§ 2.1325 Motions and requests.

(a) Motions and requests shall be ad-
dressed to the Presiding Officer, and, if
written, also filed with the Secretary
and served on other participants.

(b) Other participants may respond
to the motion or request. Responses to
written motions or requests shall be
filed within 5 days after service unless
the Commission or Presiding Officer di-
rects otherwise.

(c) The Presiding Officer may enter-
tain motions for extension of time and
changes in schedule in accordance with
paragraphs (a) and (b) of this section.

(d) When the Commission does not
preside, in response to a motion or re-
quest, the Presiding Officer may refer a
ruling or certify a question to the Com-
mission for decision and notify the par-
ticipants.

(e) Unless otherwise ordered by the
Commission, a motion or request, or
the certification of a question or refer-
ral of a ruling, shall not stay or extend
any aspect of the hearing.

§ 2.1326 Burden of proof.

The applicant or the proponent of an
order has the burden of proof.

§ 2.1327 Application for a stay of the
effectiveness of NRC staff action on
license transfer.

(a) Any application for a stay of the
effectiveness of the NRC staff’s order
on the license transfer application
shall be filed with the Commission
within 5 days of the issuance of the no-

tice of staff action pursuant to
§ 2.1316(a).

(b) An application for a stay must be
no longer than 10 pages, exclusive of af-
fidavits, and must contain:

(1) A concise summary of the action
which is requested to be stayed; and

(2) A concise statement of the
grounds for a stay, with reference to
the factors specified in paragraph (d) of
this section.

(c) Within 10 days after service of an
application for a stay under this sec-
tion, any participant may file an an-
swer supporting or opposing the grant-
ing of a stay. Answers must be no
longer than 10 pages, exclusive of affi-
davits, and should concisely address
the matters in paragraph (b) of this
section, as appropriate. No further re-
plies to answers will be entertained.

(d) In determining whether to grant
or deny an application for a stay, the
Commission will consider:

(1) Whether the requestor will be ir-
reparably injured unless a stay is
granted;

(2) Whether the requestor has made a
strong showing that it is likely to pre-
vail on the merits;

(3) Whether the granting of a stay
would harm other participants; and

(4) Where the public interest lies.

§ 2.1328 Default.
When a participant fails to act with-

in a specified time, the Presiding Offi-
cer may consider that participant in
default, issue an appropriate ruling and
proceed without further notice to the
defaulting participant.

§ 2.1329 Waiver of a rule or regulation.
(a) A participant may petition that a

Commission rule or regulation be
waived with respect to the license
transfer application under consider-
ation.

(b) The sole ground for a waiver shall
be that, because of special cir-
cumstances concerning the subject of
the hearing, application of a rule or
regulation would not serve the pur-
poses for which it was adopted.

(c) Waiver petitions shall specify why
application of the rule or regulation
would not serve the purposes for which
it was adopted and shall be supported
by affidavits to the extent applicable.
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*In the event of any conflict between the
provisions of this appendix and any section
of this part, the section governs.

1 Except as the context may otherwise indi-
cate, this statement is also generally appli-
cable to licensing proceedings of the type de-
scribed in the statement which may be con-
ducted by a hearing examiner as the pre-
siding officer.

(d) Other participants may, within 10
days, file a response to a waiver peti-
tion.

(e) When the Commission does not
preside, the Presiding Officer will cer-
tify the waiver petition to the Commis-
sion, which, in response, will grant or
deny the waiver or direct any further
proceedings.

§ 2.1330 Reporter and transcript for an
oral hearing.

(a) A reporter designated by the Com-
mission will record an oral hearing and
prepare the official hearing transcript.

(b) Except for any portions that must
be protected from disclosure in accord-
ance with law and policy as reflected in
10 CFR 2.790, transcripts will be placed
at the NRC Web site, http://
www.nrc.gov, and copies may be pur-
chased from the Secretary, U.S. Nu-
clear Regulatory Commission, Wash-
ington, DC 20555–0001.

(c) Corrections of the official tran-
script may be made only as specified by
the Secretary.

[63 FR 66730, Dec. 3, 1998, as amended at 64
FR 48949, Sept. 9, 1999]

§ 2.1331 Commission action.
(a) Upon completion of a hearing, the

Commission will issue a written opin-
ion including its decision on the li-
cense transfer application and the rea-
sons for the decision.

(b) The decision on issues designated
for hearing pursuant to § 2.1308 will be
based on the record developed at hear-
ing.

APPENDIX A TO PART 2—STATEMENT OF
GENERAL POLICY AND PROCEDURE:
CONDUCT OF PROCEEDINGS FOR THE
ISSUANCE OF CONSTRUCTION PERMITS
AND OPERATING LICENSES FOR PRO-
DUCTION AND UTILIZATION FACILI-
TIES FOR WHICH A HEARING IS RE-
QUIRED UNDER SECTION 189A OF THE
ATOMIC ENERGY ACT OF 1954, AS
AMENDED*

The following statement of general policy
and procedure explains in detail the proce-
dures which the Nuclear Regulatory Com-
mission expects to be followed by atomic

safety and licensing boards in the conduct of
proceedings relating to the issuance of con-
struction permits for nuclear power and test
reactors and other production or utilization
facilities for which a hearing is mandatory
under section 189a of the Atomic Energy Act
of 1954, as amended (the Act) and the Energy
Reorganization Act of 1974. 1 The provisions
are also applicable to proceedings for the
issuance of operating licenses for such facili-
ties, except as the context would otherwise
indicate, or except as indicated in section
VIII. Section VIII sets out the procedures
specifically applicable to operating license
proceedings. The Statement reflects the
Commission’s intent that such proceedings
be conducted expeditiously and its concern
that its procedures maintain sufficient flexi-
bility to accommodate that objective. This
position is founded upon the recognition that
fairness to all the parties in such cases and
the obligation of administrative agencies to
conduct their functions with efficiency and
economy, require that Commission adjudica-
tions be conducted without unnecessary
delays. These factors take on added impor-
tance in nuclear power reactor licensing pro-
ceedings where the growing national need for
electric power and the companion need for
protecting the quality of the environment
call for decision making which is both sound
and timely. The Commission expects that its
responsibilities under the Atomic Energy
Act of 1954, the National Environmental Pol-
icy Act of 1969 and other applicable statutes,
as set out in the statement which follows,
will be carried out in a manner consistent
with this position in the overall public inter-
est.

Atomic safety and licensing boards are ap-
pointed from time to time by the Commis-
sion or the Chairman of the Atomic Safety
and Licensing Board Panel to conduct hear-
ings in licensing cases under the authority of
section 191 of the Act. Section 191 authorizes
the Commission to establish one or more
atomic safety and licensing boards to con-
duct public hearings and to make inter-
mediate or final decisions in administrative
proceedings relating to granting, suspending,
revoking or amending licenses issued by the
Commission. It requires that each board con-
sist of one member who is qualified in the
conduct of administrative proceedings and
two members who have such technical or
other qualifications as the Commission
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