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(ii) Modify, after consultation with
interested persons, including handi-
capped persons or organizations rep-
resenting handicapped persons, any
policies and practices that do not meet
the requirements of this subpart; and

(iii) Take, after consultation with in-
terested persons, including handi-
capped persons or organizations rep-
resenting handicapped persons, appro-
priate remedial steps to eliminate the
effects of any discrimination that re-
sulted from adherence to those policies
and practices.

(2) A recipient shall, for at least
three years following completion of the
evaluation required under paragraph
(e)(1) of this section, maintain on file,
make available for public inspection,
and provide to the responsible NRC of-
ficial upon request: (i) A list of the in-
terested persons consulted, (ii) a de-
scription of areas examined and any
problems identified, and (iii) a descrip-
tion of any modifications made and of
any remedial steps taken.

(f) Designation of responsible employee.
A recipient shall designate at least one
person to coordinate its efforts to com-
ply with this subpart.

§ 4.232 Notice.
(a) A recipient shall take appropriate

initial and continuing steps to notify
participants, beneficiaries, applicants,
and employees, including those with
impaired vision or hearing, and unions
or professional organizations holding
collective bargaining or professional
agreements with the recipient that it
does not discriminate on the basis of
handicap in violation of section 504 and
this subpart. The notification shall
state, where appropriate, that the re-
cipient does not discriminate in admis-
sion or access to, or treatment or em-
ployment in, its programs and activi-
ties. The notification shall also include
an identification of the responsible em-
ployee designated pursuant to § 4.231(f).
A present recipient shall make the ini-
tial notification required by this para-
graph within 90 days of the effective
date of this subpart. Methods of initial
and continuing notification may in-
clude the posting of notices, publica-
tion in newspapers and magazines,
placement of notices in recipients’ pub-
lications, and distribution of memo-

randa or other written communica-
tions.

(b) If a recipient publishes or uses re-
cruitment materials or publications
containing general information that it
makes available to participants, bene-
ficiaries, applicants, or employees, if
shall include in those materials or pub-
lications a statement of the policy de-
scribed in paragraph (a) of this section.
A recipient may meet the requirement
of this paragraph either by including
appropriate inserts in existing mate-
rials and publications or by revising
and reprinting the materials and publi-
cations.

§ 4.233 Enforcement procedures.
The enforcement and hearing proce-

dures set forth in §§ 4.41 through 4.75 of
subpart A with respect to discrimina-
tion based on sex, race, color or na-
tional origin shall be used for the en-
forcement of the regulations in subpart
B with respect to discrimination based
on handicap.

Subpart C—Regulations Imple-
menting the Age Discrimina-
tion Act of 1975, as Amended

SOURCE: 52 FR 25358, July 7, 1987, unless
otherwise noted.

GENERAL

§ 4.301 Purpose and scope.
The purpose of this subpart is to set

forth NRC policies and procedures
under the Age Discrimination Act of
1975 which prohibits discrimination on
the basis of age in programs or activi-
ties receiving Federal financial assist-
ance.

§ 4.302 Application of this subpart.
(a) The Age Discrimination Act of

1975 and these regulations apply to any
program or activity receiving Federal
financial assistance from NRC.

(b) The Age Discrimination Act of
1975 and these regulations do not apply
to—

(1) An age distinction contained in
that part of a Federal, State, or local
statute or ordinance adopted by an
elected, general purpose legislative
body that—
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(i) Provides any benefits or assist-
ance to persons based on age; or

(ii) Establishes criteria for participa-
tion in age-related terms; or

(iii) Describes intended beneficiaries
or target groups in age-related terms.

(2) Any employment practice of any
employer, employment agency, labor
organization, or any labor-manage-
ment joint apprenticeship training pro-
gram, except for any program or activ-
ity receiving Federal financial assist-
ance for public service employment
under the Comprehensive Employment
and Training Act of 1974 (CETA) (29
U.S.C. 801 et seq.).

§ 4.303 Definitions.
As used in this subpart:
(a) Act means the Age Discrimination

Act of 1975, as amended, (title III of
Pub. L. 94–135; 89 Stat. 713; 42 U.S.C.
3001 note).

(b) Action means any act, activity,
policy, rule, standard, or method of ad-
ministration; or the use of any policy,
rule, standard, or method of adminis-
tration.

(c) Age means how old a person is, or
the number of elapsed years from the
date of a person’s birth.

(d) Age distinction means any action
using age or an age-related term.

(e) Age-related term means a word or
words which necessarily imply a par-
ticular age or range of ages (for exam-
ple, ‘‘children,’’ ‘‘adult,’’ ‘‘older per-
sons,’’ but not ‘‘student’’).

(f) Subrecipient means any of the enti-
ties in the definition of ‘‘recipient’’ to
which a recipient extends or passes on
Federal financial assistance. A sub-
recipient is generally regarded as a re-
cipient of Federal financial assistance
and has all the duties of a recipient in
these regulations.

STANDARDS FOR DETERMINING AGE
DISCRIMINATION

§ 4.311 Rules against age discrimina-
tion.

The rules stated in this section are
limited by the exceptions contained in
§§ 4.313 and 4.314 of this subpart.

(a) General rule. No person in the
United States shall, on the basis of age,
be excluded from participation in, be
denied the benefits of, or be subjected

to discrimination under, any program
or activity receiving Federal financial
assistance.

(b) Specific rules. A recipient may not,
in any program or activity receiving
Federal financial assistance, directly
or through contractual, licensing, or
other arrangements use age distinc-
tions or take any other actions which
have the effect, on the basis of age, of—

(1) Excluding individuals from, deny-
ing them the benefits of, or subjecting
them to discrimination under, a pro-
gram or activity receiving Federal fi-
nancial assistance, or

(2) Denying or limiting individuals in
their opportunity to participate in any
program or activity receiving Federal
financial assistance.

(c) The specific forms of age discrimi-
nation listed in paragraph (b) of this
section do not necessarily constitute a
complete list.

§ 4.312 Definitions of ‘‘normal oper-
ation’’ and ‘‘statutory objective’’.

For purposes of §§ 4.313 and 4.314, the
terms ‘‘normal operation’’ and ‘‘statu-
tory objective’’ have the following
meaning:

(a) Normal operation means the oper-
ation of a program or activity without
significant changes that would impair
its ability to meet its objectives.

(b) Statutory objective means any pur-
poses of a program or activity ex-
pressly stated in any Federal statute
State statute, or local statute or ordi-
nance adopted by an elected general
purpose legislative body.

§ 4.313 Exceptions to the rules against
age discrimination. Normal oper-
ation or statutory objective of any
program or activity.

A recipient is permitted to take an
action, otherwise prohibited by § 4.311,
if the action reasonably takes into ac-
count age as a factor necessary to the
normal operation or the achievement
of any statutory objective of a program
of activity. An action reasonably takes
into account age as a factor necessary
to the normal operation or the achieve-
ment of any statutory objective of a
program or activity, if—

(a) Age is used as a measure or ap-
proximation of one or more other char-
acteristics; and
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(b) The other characteristic(s) must
be measured or approximated in order
for the normal operation of the pro-
gram or activity to continue, or to
achieve any statutory objective of the
program or activity; and

(c) The other characteristic(s) can be
reasonably measured or approximated
by the use of age; and

(d) The other characteristic(s) are
impractical to measure directly on an
individual basis.

§ 4.314 Exceptions to the rule against
age discrimination. Reasonable fac-
tors other than age.

A recipient is permitted to take an
action otherwise prohibited by § 4.311
which is based on a factor other than
age, even though that action may have
a disproportionate effect on persons of
different ages. An action may be based
on a factor other than age only if the
factor bears a direct and substantial
relationship to the normal operation of
the program or activity or to the
achievement of a statutory objective.

§ 4.315 Burden of proof.
The burden of proving that an age

distinction or other action falls within
the exceptions outlined in §§ 4.313 and
4.314 is on the recipient of Federal fi-
nancial assistance.

DUTIES OF NRC RECIPIENTS

§ 4.321 Assurance of compliance.
Each NRC recipient has primary re-

sponsibility to ensure that its pro-
grams and activities are in compliance
with the Act and these regulations.
Each recipient will sign an assurance
of compliance that its programs and
activities will be conducted in compli-
ance with all the requirements imposed
by the Act and these regulations. A re-
cipient also has responsibility to main-
tain records, provide information, and
to afford access to its records to NRC,
to the extent required to determine
whether it is in compliance with the
Act and these regulations.

§ 4.322 Written notice, technical assist-
ance, and educational materials.

(a) NRC will provide written notice
to each recipient of its obligations
under the Act and these regulations,

including its obligation under para-
graph (b) of this section.

(b) Where a recipient makes available
Federal financial assistance from NRC
to a subrecipient, the recipient shall
provide the subrecipient written notice
of the subrecipient’s obligations under
the Act and these regulations.

(c) NRC will provide technical assist-
ance, where necessary, to recipients to
aid them in complying with the Act
and these regulations.

(d) NRC will make available edu-
cational materials which set forth the
rights and obligations of recipients and
beneficiaries under the Act and these
regulations.

§ 4.324 Information requirements.

Each recipient shall:
(a) Make available upon request to

NRC information necessary to deter-
mine whether the recipient is com-
plying with the Act and these regula-
tions.

(b) Permit reasonable access by NRC
to the recipient’s books, records, ac-
counts, facilities, and other sources of
information to the extent necessary to
determine whether the recipient is in
compliance with the Act and these reg-
ulations.

INVESTIGATION, CONCILIATION, AND

ENFORCEMENT PROCEDURES

§ 4.331 Compliance reviews.

(a) NRC may conduct compliance re-
views and preaward reviews of recipi-
ents or use other similar procedures
that will permit it to investigate and
correct violations of the Act and these
regulations. NRC may conduct these
reviews even in absence of a complaint
against a recipient. The review may be
as comprehensive as necessary to de-
termine whether a violation of these
regulations has occurred.

(b) If a compliance review or
preaward review indicates a violation
of the Act or these regulations, NRC
will attempt to achieve voluntary com-
pliance with the Act. If voluntary com-
pliance cannot be achieved, NRC will
arrange for enforcement as described in
§ 4.336.
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§ 4.332 Complaints.
(a) Any person, individually or as a

member of a class or on behalf of oth-
ers, may file a complaint with NRC, al-
leging discrimination prohibited by the
Act or these regulations based on an
action occurring on or after July 1,
1979. A complainant shall file a com-
plaint within 180 days from the date
the complainant first had knowledge of
the alleged act of discrimination. How-
ever, for good cause shown, NRC may
extend this time limit.

(b) NRC will attempt to facilitate the
filing of complaints wherever possible,
including taking the following meas-
ures:

(1) Accepting a complaint as suffi-
cient for further processing that—

(i) Is made in writing;
(ii) Alleges a violation of the Act;
(iii) Identifies the parties involved

and the date the complainant first had
knowledge of the alleged violation;

(iv) Describes generally the action or
practice complained of; and

(v) Is signed by the complainant.
(2) Freely permitting a complainant

to add information to the complaint to
meet the requirements of a sufficient
complaint.

(3) Notifying the complainant and
the recipient of their rights and obliga-
tions under the complaint procedure,
including the right to have a represent-
ative at all stages of the complaint
procedures.

(4) Notifying the complainant and
the recipient (or their representatives)
of their right to contact NRC for infor-
mation and assistance regarding the
complaint resolution process.

(c) Each recipient and complainant
shall participate actively in efforts to-
ward speedy resolution of the com-
plaint.

(d) NRC will return to the complain-
ant any complaint outside the jurisdic-
tion of these regulations, and will state
the reason(s) why it is outside the ju-
risdiction of these regulations.

§ 4.333 Mediation.
(a) Referral of complaints for medi-

ation. NRC will refer to a mediation
agency designated by the Secretary of
the Department of Health and Human
Services all complaints that—

(1) Fall within the jurisdiction of the
Act and these regulations; and

(2) Contain all information necessary
for further processing.

(b) Both the complainant and the re-
cipient shall participate in the medi-
ation process to the extent necessary
to reach an agreement or make an in-
formed judgment that an agreement is
not possible. There must be at least
one meeting with the mediator before
NRC will accept a judgment that an
agreement is not possible. However,
the recipient and the complainant need
not meet with the mediator at the
same time.

(c) If the complainant and the recipi-
ent reach an agreement, the mediator
shall prepare a written statement of
the agreement and have the complain-
ant and recipient sign it. The mediator
shall send a copy of the agreement to
NRC. NRC will take no further action
on the complaint unless the complain-
ant or recipient fails to comply with
the agreement.

(d) The mediator shall protect the
confidentiality of all information ob-
tained in the course of the mediation
process. No mediator shall testify in
any adjudicative proceeding, produce
any document, or otherwise disclose
any information obtained in the course
of the mediation process without prior
approval of the head of the agency ap-
pointing the mediator.

(e) NRC will use the mediation proc-
ess for a maximum of 60 days after re-
ceiving a complaint. Mediation ends
if—

(1) From the time NRC receives the
complaint 60 days elapse; or

(2) Prior to the end of that 60-day pe-
riod, the mediator determines an
agreement is reached; or

(3) Prior to the end of that 60-day pe-
riod, the mediator determines that an
agreement cannot be reached.

(f) The mediator shall return unre-
solved complaints to NRC.

§ 4.334 Investigation.

(a) Informal investigation. (1) NRC will
investigate complaints that are unre-
solved after mediation or are reopened
because of a violation of a mediation
agreement.
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(2) As part of the initial investiga-
tion, NRC will use informal fact-find-
ing methods, including joint or sepa-
rate discussions with the complaint
and recipient to establish the facts
and, if possible, settle the complaint on
terms that are mutually agreeable to
the parties. NRC may seek the assist-
ance of any involved State program
agency.

(3) NRC will put any agreement in
writing and have it signed by the par-
ties and an authorized official at NRC.

(4) The settlement shall not affect
the operation of any other enforcement
effort of NRC, including compliance re-
views and investigation of other com-
plaints which may involve the recipi-
ent.

(5) Settlement of a complaint under
this section will not constitute a find-
ing of discrimination by the NRC
against a recipient or an admission of
discrimination by the recipient.

(b) Formal investigation. If NRC can-
not resolve the complaint through in-
formal investigation, it will begin to
develop formal findings through fur-
ther investigation of the complaint. If
the investigation indicates a violation
of these regulations, NRC will attempt
to obtain voluntary compliance. If NRC
cannot obtain voluntary compliance, it
will begin enforcement as described in
§ 4.336.

§ 4.335 Prohibition against intimida-
tion or retaliation.

A recipient may not engage in acts of
intimidation or retaliation against any
person who—

(a) Attempts to assert a right pro-
tected by the Act or these regulations;
or

(b) Cooperates in any mediation, in-
vestigation, hearing, or other part of
NRC’s investigation, conciliation, and
enforcement process.

§ 4.336 Compliance procedure.
(a) NRC may enforce the Act and

these regulations through—
(1) Termination of a recipient’s Fed-

eral financial assistance from NRC
under the program or activity involved
where the recipient has violated the
Act or these regulations. The deter-
mination of the recipient’s violation
may be made only after a recipient has

had an opportunity for a hearing on the
record before an administrative law
judge. Therefore, cases that are settled
in mediation, or prior to a hearing, will
not involve termination of a recipient’s
Federal fiancial assistance from NRC.

(2) Any other means authorized by
law including but not limited to—

(i) Referral to the Department of Jus-
tice for proceedings to enforce any
rights of the United States or obliga-
tions of the recipients created by the
Act or these regulations.

(ii) Use of any requirement of or re-
ferral to any Federal, State, or local
government agency that will have the
effect of correcting a violation of the
Act or these regulations.

(b) NRC will limit any termination
under § 4.336(a)(1) to the particular re-
cipient and particular program or ac-
tivity NRC finds in violation of Act or
these regulations. NRC will not base
any part of a termination on a finding
with respect to any program or activ-
ity of the recipient that does not re-
ceive Federal financial assistance from
NRC.

(c) NRC will take no action under
paragraph (a) until—

(1) The Commission, or designee, has
advised the recipient of its failure to
comply with the Act or these regula-
tions and has determined that vol-
untary compliance cannot be obtained.

(2) 30 days have elapsed after the
Commission, or designee, has sent a
written report of the circumstances
and grounds of the action to the com-
mittees of the Congress having legisla-
tive jurisdiction over the Federal pro-
gram or activity involved. A report
will be filed whenever any action is
taken under paragraph (a) of this sec-
tion.

(d) NRC also may defer granting new
Federal financial assistance to a recipi-
ent when termination proceedings
under § 4.336(a)(1) are initiated.

(1) New Federal financial assistance
includes all assistance for which NRC
requires an application or approval, in-
cluding renewal or continuation of ex-
isting activities or authorization of
new activities, during the deferral pe-
riod. New Federal financial assistance
does not include increases in funding as
a result of change computation of for-
mula awards or assistance approved
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prior to the beginning of termination
proceedings under § 4.336(a)(1).

(2) NRC will not begin a deferral
until the recipient has received a no-
tice of an opportunity for a hearing
under § 4.336(a)(1). NRC will not con-
tinue a deferral for more than 60 days
unless a hearing has begun within that
time or the time for beginning the
hearings has been extended by mutual
consent of the recipient and NRC. NRC
will not continue a deferral for more
than 30 days after the close of the hear-
ing, unless the hearing results in a
finding against the recipient.

§ 4.337 Hearings, decisions, post-termi-
nation proceedings.

Certain NRC procedural provisions
applicable to title VI of the Civil
Rights Act of 1964 apply to NRC en-
forcement of these regulations. They
are §§ 4.61 through 4.64 and §§ 4.71
through 4.75.

§ 4.338 Remedial and affirmative ac-
tion by recipients.

(a) Where NRC finds a recipient has
discriminated on the basis of age, the
recipient shall take any remedial ac-
tion that NRC may require to over-
come the effects of the discrimination.
If another recipient exercises control
over the recipient that has discrimi-
nated, NRC may require both recipi-
ents to take remedial action.

(b) Even in the absence of a finding of
discrimination, a recipient may take
affirmative action to overcome the ef-
fects of conditions that resulted in lim-
ited participation in the recipient’s
program or activity on the basis of age.

(c) If a recipient, operating a pro-
gram that serves the elderly or chil-
dren in addition to persons of other
ages, provides special benefits to the
elderly or to children, the provision of
those benefits shall be presumed to be
voluntary affirmative action provided
that it does not have the effect of ex-
cluding otherwise eligible persons from
participation in the program.

§ 4.339 Alternate funds disbursal pro-
cedure.

(a) When NRC withholds funds from a
recipient under these regulations, the
Commission, or designee, may disburse
the withheld funds directly to an alter-

nate recipient, any public or nonprofit
private organization or agency, or
State or political subdivision of the
State.

(b) Any alternative recipient will be
required to demonstrate—

(1) The ability to comply with these
regulations; and

(2) The ability to achieve the goals of
the Federal statute authorizing the
program or activity.

§ 4.340 Exhaustion of administrative
remedies.

(a) A complainant may file a civil ac-
tion following the exhaustion of admin-
istrative remedies under the Act. Ad-
ministrative remedies are exhausted
if—

(1) 180 days have elapsed since the
complainant filed the complaint and
NRC has made no finding with regard
to the complaint; or

(2) NRC issues any finding in favor of
the recipient.

(b) If NRC fails to make a finding
within 180 days or issues a finding in
favor of the recipient, NRC will—

(1) Promptly advise the complainant;
and

(2) Advise the complainant of his or
her right to bring a civil action under
section 305(e) of the Act of injunctive
relief that will effect the purposes of
the Act; and

(3) Inform the complainant that—
(i) The complainant may bring a civil

action only in a United States District
Court for the district in which the re-
cipient is found or transacts business;

(ii) A complainant prevailing in a
civil action has the right to be awarded
the costs of the action, including rea-
sonable attorney’s fees, but that the
complainant must demand these costs
in the complaint;

(iii) That before commencing the ac-
tion, the complainant shall give 30
days notice by registered mail to the
Commission, the Secretary of the De-
partment of Health and Human Serv-
ices, the Attorney General of the
United States, and the recipient;

(iv) The notice must state the relief
requested, the court in which the com-
plainant is bringing the action, and
whether or not attorney’s fees are de-
manded in the event the complainant
prevails; and

VerDate 11<MAY>2000 08:17 Feb 28, 2001 Jkt 194028 PO 00000 Frm 00166 Fmt 8010 Sfmt 8010 Y:\SGML\194028T.XXX pfrm06 PsN: 194028T



167

Nuclear Regulatory Commission § 4.503

(v) The complainant may not bring
an action if the same alleged violation
of the Act by the same recipient is the
subject of pending action in any court
of the United States.

§ 4.341 Reports.
The NRC shall submit to the Sec-

retary of Health and Human Services,
not later than December 31 of each
year, a report which—

(a) Describes in detail the steps
taken during the preceding fiscal year
to carry out the Act; and

(b) Contains data on the frequency,
type, and resolution of complaints and
on any compliance reviews, sufficient
to permit analysis of the agency’s
progress in reducing age discrimina-
tion in programs receiving Federal fi-
nancial assistance from NRC; and

(c) Contains data directly relevant to
the extent of any pattern or practice of
age discrimination which NRC has
identified in any programs receiving
Federal financial assistance from NRC
and to progress toward eliminating it;
and

(d) Contains evaluative or interpreta-
tive information which NRC deter-
mines is useful in analyzing agency
progress in reducing age discrimina-
tion in programs receiving Federal fi-
nancial assistance from NRC; and

(e) Contains whatever other data the
Secretary of HHS may require.

Subpart D [Reserved]

Subpart E—Enforcement of Non-
discrimination on the Basis of
Handicap in Programs or Ac-
tivities Conducted by the U.S.
Nuclear Regulatory Commis-
sion

SOURCE: 51 FR 22888, 22896, June 23, 1986,
unless otherwise noted.

§ 4.501 Purpose.
This part effectuates section 119 of

the Rehabilitation, Comprehensive
Services, and Developmental Disabil-
ities Amendments of 1978, which
amended section 504 of the Rehabilita-
tion Act of 1973 to prohibit discrimina-
tion on the basis of handicap in pro-
grams or activities conducted by Exec-

utive agencies or the United States
Postal Service.

§ 4.502 Application.
This part applies to all programs or

activities conducted by the agency.

§ 4.503 Definitions.
For purposes of this part, the term—
Assistant Attorney General means the

Assistant Attorney General, Civil
Rights Division, United States Depart-
ment of Justice.

Auxiliary aids means services or de-
vices that enable persons with im-
paired sensory, manual, or speaking
skills to have an equal opportunity to
participate in, and enjoy the benefits
of, programs or activities conducted by
the agency. For example, auxiliary aids
useful for persons with impaired vision
include readers, brailled materials,
audio recordings, telecommunications
devices and other similar services and
devices. Auxiliary aids useful for per-
sons with impaired hearing include
telephone handset amplifiers, tele-
phones compatible with hearing aids,
telecommunication devices for deaf
persons (TDD’s), interpreters,
notetakers, written materials, and
other similar services and devices.

Complete complaint means a written
statement that contains the complain-
ant’s name and address and describes
the agency’s alleged discriminatory ac-
tion in sufficient detail to inform the
agency of the nature and date of the al-
leged violation of section 504. It shall
be signed by the complainant or by
someone authorized to do so on his or
her behalf. Complaints filed on behalf
of classes or third parties shall describe
or identify (by name, if possible) the
alleged victims of discrimination.

Facility means all or any portion of
buildings, structures, equipment,
roads, walks, parking lots, rolling
stock or other conveyances, or other
real or personal property.

Handicapped person means any person
who has a physical or mental impair-
ment that substantially limits one or
more major life activities, has a record
of such an impairment, or is regarded
as having such an impairment.

As used in this definition, the phrase:
(1) Physical or mental impairment in-

cludes—
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