
230

10 CFR Ch. I (1–1–01 Edition)§ 9.95

$5000. Any person who knowingly and
willfully requests or obtains any record
concerning an individual from NRC
under false pretenses may be convicted
of a criminal misdemeanor and upon
conviction may be fined up to $5,000.

EXEMPTIONS

§ 9.95 Specific exemptions.

The following records contained in
the designated NRC Systems of
Records (NRC–5, NRC–9, NRC–11, NRC–
18, NRC–22, NRC–23, NRC–28, NRC–29,
NRC–31, NRC–33, NRC–35, NRC–37, and
NRC–39) are exempt from 5 U.S.C.
552a(c)(3), (d), (e)(1), (e)(4)(G), (H), and
(I), and (f) in accordance with 5 U.S.C.
552a(k). In addition, the records con-
tained in NRC–18 are exempt from the
provisions of 5 U.S.C. 552a and the reg-
ulations in this part, under 5 U.S.C.
552a(j)(2), except subsections (b), (c) (1)
and (2), (e)(4) (A) through (F), (e) (6),
(7), (9), (10), and (11), and (i). Each of
these systems of records is subject to
the provisions of § 9.61:

(a) Contracts Records Files, NRC–5
(Exemptions (k)(1) and (k)(5));

(b) Equal Employment Opportunity
Discrimination Complaint Files, NRC–9
(Exemption (k)(5));

(c) General Personnel Records (Offi-
cial Personnel Folder and Related
Records), NRC–11 (Exemptions (k)(5)
and (k)(6));

(d) Office of the Inspector General
(OIG) Investigative Records, NRC–18
(Exemptions (j)(2), (k)(1), (k)(2), (k)(5),
and (k)(6));

(e) Personnel Performance Apprais-
als, NRC–22 (Exemptions (k)(1) and
(k)(5));

(f) Office of Investigations Indices,
Files, and Associated Records, NRC- 23
(Exemptions (k)(1), (k)(2), and (k)(6));

(g) Recruiting, Examining, and
Placement Records, NRC–28 (Exemp-
tion (k)(5));

(h) Nuclear Documents System
(NUDOCS), NRC–29 (Exemption (k)(1));

(i) Correspondence and Records, Of-
fice of the Secretary, NRC–31 (Exemp-
tion (k)(1));

(j) Special Inquiry File, NRC–33 (Ex-
emptions (k)(1), (k)(2), and (k)(5));

(k) Drug Testing Program Records,
NRC–35 (Exemption (k)(5));

(l) Information Security Files and
Associated Records, NRC–37 (Exemp-
tions (k)(1) and (k)(5)); and

(m) Personnel Security Files and As-
sociated Records, NRC–39 (Exemptions
(k)(1), (k)(2), and (k)(5)).

[60 FR 63900, Dec. 13, 1995]

Subpart C—Government in the
Sunshine Act Regulations

SOURCE: 42 FR 12877, Mar. 7, 1977, unless
otherwise noted.

§ 9.100 Scope of subpart.
This subpart prescribes procedures

pursuant to which NRC meetings shall
be open to public observation pursuant
to the provisions of 5 U.S.C. 552b. This
subpart does not affect the procedures
pursuant to which NRC records are
made available to the public for inspec-
tion and copying which remain gov-
erned by subpart A, except that the ex-
emptions set forth in § 9.104(a) shall
govern in the case of any request made
pursuant to § 9.23 to copy or inspect the
transcripts, recordings, or minutes de-
scribed in § 9.108. Access to records con-
sidered at NRC meetings shall continue
to be governed by subpart A of this
part.

[52 FR 49362, Dec. 31, 1987]

§ 9.101 Definitions.
As used in this subpart:
(a) Commission means the collegial

body of five Commissioners or a
quorum thereof as provided by section
201 of the Energy Reorganization Act
of 1974, or any subdivision of that colle-
gial body authorized to act on its be-
half, and shall not mean any body not
composed of members of that collegial
body.

(b) Commissioner means an individual
who is a member of the Commission.

(c) Meeting means the deliberations
of at least a quorum of Commissioners
where such deliberations determine or
result in the joint conduct or disposi-
tion of official Commission business,
that is, where discussions are suffi-
ciently focused on discrete proposals or
issues as to cause or to be likely to
cause the individual participating
members to form reasonably firm posi-
tions regarding matters pending or
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likely to arise before the agency. De-
liberations required or permitted by
§§ 9.105, 9.106, or 9.108(c) do not con-
stitute ‘‘meetings’’ within this defini-
tion.

(d) Closed meeting means a meeting of
the Commission closed to public obser-
vation as provided by § 9.104.

(e) Open meeting means a meeting of
the Commission open to public obser-
vation pursuant to this subpart.

(f) Secretary means the Secretary to
the Commission.

(g) General Counsel means the Gen-
eral Counsel of the commission as pro-
vided by section 25(b) of the Atomic
Energy Act of 1954 and section 201(f) of
the Energy Reorganization Act of 1974,
and, until such time as the offices of
that officer are in the same location as
those of the Commission, any member
of his office specially designated in
writing by him pursuant to this sub-
section to carry out his responsibilities
under this subpart.

[42 FR 12877, Mar. 7, 1977, as amended at 50
FR 20891, May 21, 1985]

§ 9.102 General requirement.
Commissioners shall not jointly con-

duct or dispose of Commission business
in Commission meetings other than in
accordance with this subpart. Except
as provided in § 9.104, every portion of
every meeting of the Commission shall
be open to public observation.

§ 9.103 General provisions.
The Secretary shall ensure that all

open Commission meetings are held in
a location such that there is reasonable
space and adequate visibility and
acoustics, for public observation. No
additional right to participate in Com-
mission meetings is granted to any per-
son by this subpart. An open meeting is
not part of the formal or informal
record of decision of the matters dis-
cussed therein except as otherwise re-
quired by law. Statements of views or
expressions of opinion made by Com-
missioners or NRC employees at open
meetings are not intended to represent
final determinations or beliefs. Such
statements may not be pleaded, cited,
or relied upon before the Commission
or in any proceeding under part 2 of
these regulations (10 CFR part 2) ex-
cept as the Commission may direct.

Members of the public attending open
Commission meetings may use small
electronic sound recorders to record
the meeting, but the use of other elec-
tronic recording equipment and cam-
eras requires the advance written ap-
proval of the Secretary.

[42 FR 12877, Mar. 7, 1977, as amended at 43
FR 13055, Mar. 29, 1978; 43 FR 37421, Aug. 23,
1978]

§ 9.104 Closed meetings.

(a) Except where the Commission
finds that the public interest requires
otherwise, Commission meetings shall
be closed, and the requirements of
§§ 9.105 and 9.107 shall not apply to any
information pertaining to such meet-
ing otherwise required by this subpart
to be disclosed to the public, where the
Commission determines in accordance
with the procedures of § 9.105 that open-
ing such meetings or portions thereof
or disclosing such information, is like-
ly to:

(1) Disclose matters that are (i) spe-
cifically authorized under criteria es-
tablished by an Executive order to be
kept secret in the interests of national
defense or foreign policy, and (ii) in
fact properly classified pursuant to
such Executive order;

(2) Relate solely to the internal per-
sonnel rules and practices of the Com-
mission;

(3) Disclose matters specifically ex-
empted from disclosure by statute
(other than 5 U.S.C. 552) provided that
such statute (i) requires that the mat-
ters be withheld from the public in
such a manner as to leave no discretion
on the issue, or (ii) establishes par-
ticular criteria for withholding or re-
fers to particular types of matters to
be withheld;

(4) Disclose trade secrets and com-
mercial or financial information ob-
tained from a person and privileged or
confidential, including such informa-
tion as defined in § 2.790(d) of this title;

(5) Involve accusing any person of a
crime, imposing a civil penalty on any
person pursuant to 42 U.S.C. 2282 or 42
U.S.C. 5846, or any revocation of any li-
cense pursuant to 42 U.S.C. sec. 2236, or
formally censuring any person;

(6) Disclose information of a personal
nature where such disclosure would
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constitute a clearly unwarranted inva-
sion of personal privacy;

(7) Disclose investigatory reports
compiled for law enforcement purposes,
including specifically enforcement of
the Atomic Energy Act of l1954, as
amended, 42 U.S.C. 2011 et seq., and the
Energy Reorganization Act of 1974, as
amended, 42 U.S.C. 5801 et seq., or infor-
mation which if written would be con-
tained in such records, but only to the
extent that the production of such
records or information would: (i) Inter-
fere with enforcement proceedings, (ii)
deprive a person of a right to a fair
trial or an impartial adjudication, (iii)
constitute an unwarranted invasion of
personal privacy, (iv) disclose the iden-
tity of a confidential source and, in the
case of a record compiled by a criminal
law enforcement authority in the
course of a criminal investigation, or
by an agency conducting a lawful na-
tional security intelligence investiga-
tion, confidential information fur-
nished only by the confidential source,
(v) disclose investigative techniques
and procedures, or (vi) endanger the
life or physical safety of law enforce-
ment personnel;

(8) [Reserved]
(9) Disclose information the pre-

mature disclosure of which would be
likely to significantly frustrate imple-
mentation of a proposed Commission
action, except that this subparagraph
shall not apply in any instance where
the Commission has already disclosed
to the public the content or nature of
its proposed action, or where the Com-
mission is required to make such dis-
closure on its own initative prior to
taking final action on such proposal; or

(10) Specifically concern the Commis-
sion’s issuance of a subpoena, or the
Commission’s participation in a civil
action or proceeding or an action or
proceeding before a state or federal ad-
ministrative agency, an action in a for-
eign court or international tribunal, or
an arbitration, or the initiation, con-
duct or disposition by the Commission
of a particular case of formal agency
adjudication pursuant to 5 U.S.C. 554 or
otherwise involving a determination on
the record after an opportunity for a
hearing pursuant to part 2 or similar
provisions.

(b) Examples of situations in which
Commission action may be deemed to
be significantly frustrated are: (1) If
opening any Commission meeting or
negotiations would be likely to dis-
close information provided or requests
made to the Commission in confidence
by persons outside the Commission and
which would not have been provided or
made otherwise; (2) if opening a meet-
ing or disclosing any information
would reveal legal or other policy ad-
vice, public knowledge of which could
substantially affect the outcome or
conduct of pending or reasonably an-
ticipated litigation or negotiations; or
(3) if opening any meeting or disclosing
any information would reveal informa-
tion requested by or testimony or pro-
posals to be given to other agencies of
government, including the Congress
and the Executive Branch before the
requesting agency would receive the
information, testimony or proposals.
The examples in the above sentence are
for illustrative purposes only and are
not intended to be exhaustive.

§ 9.105 Commission procedures.
(a) Action under § 9.104 shall be taken

only when a majority of the entire
membership of the Commission votes
to take such action. A separate vote of
the Commissioners shall be taken with
respect to each Commission meeting a
portion or portions of which are pro-
posed to be closed to the public pursu-
ant to § 9.104, or which respect to any
information which is proposed to be
withheld under § 9.105(c). A single vote
may be taken with respect to a series
of meetings, a portion or portions of
which are proposed to be closed to the
public, or with respect to any informa-
tion concerning such series of meet-
ings, so long as each meeting in such
series involves the same particular
matters and is scheduled to be held no
more than thirty days after the initial
meeting in such series. The vote of
each Commissioner participating in
such vote shall be recorded and no
proxies shall be allowed.

(b) Within one day of any vote taken
pursuant to paragraph (a) of this sec-
tion, § 9.106(a), or § 9.108(c), the Sec-
retary shall make publicly available at
the NRC Web site, http://www.nrc.gov, a
written copy of such vote reflecting the
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vote of each member on the question. If
a portion of a meeting is to be closed to
the public, the Secretary shall, within
one day of the vote taken pursuant to
paragraph (a) of this section or
§ 9.106(a), make publicly available at
the NRC Web site, http://www.nrc.gov, a
full written explanation of its action
closing the portion together with a list
of all persons expected to attend the
meeting and their affiliation.

(c) The notices and lists required by
paragraph (b) of this section to be
made public may be withheld from the
public to the extent that the Commis-
sion determines that such information
itself would be protected against dis-
closure by § 9.104(a). Any such deter-
mination shall be made independently
of the Commission’s determination
pursuant to paragraph (a) of this sec-
tion to close a meeting, but in accord-
ance with the procedure of that sub-
section. Any such determination, in-
cluding a written explanation for the
action and the specific provision or
provisions of § 9.104(a) relied upon,
must be made publicly available to the
extent permitted by the circumstances.

[42 FR 12877, Mar. 7, 1977, as amended at 64
FR 48951, Sept. 9, 1999]

§ 9.106 Persons affected and motions
for reconsideration.

(a) Whenever any person whose inter-
ests may be directly affected by a por-
tion of a meeting requests that the
Commission close such portion to the
public for any of the reasons referred
to in paragraphs (a) (5), (6), or (7) of
§ 9.104, the Commission, upon request of
any one Commissioner, shall vote by
recorded vote whether to close such
meeting.

(b) Any person may petition the
Commission to reconsider its action
under § 9.105(a) or paragraph (a) of this
section by filing a petition for recon-
sideration with the Commission within
seven days after the date of such action
and before the meeting in question is
held.

(c) A petition for reconsideration
filed pursuant to paragraph (b) of this
section shall state specifically the
grounds on which the Commission ac-
tion is claimed to be erroneous, and
shall set forth, if appropriate, the pub-
lic interest in the closing or opening of

the meeting. The filing of such a peti-
tion shall not act to stay the effective-
ness of the Commission action or to
postpone or delay the meeting in ques-
tion unless the Commission orders oth-
erwise.

§ 9.107 Public announcement of Com-
mission meetings.

(a) In the case of each meeting, the
Secretary shall make public announce-
ment, at least one week before the
meeting, of the time, place, and subject
matter of the meeting, whether it is to
be open or closed to the public, and the
name and phone number of the official
designated by the Commission to re-
spond to requests for information
about the meeting. Such announce-
ment shall be made unless a majority
of the members of the Commission de-
termines by a recorded vote that Com-
mission business requires that such
meeting be called at an earlier date, in
which case the Secretary shall make
public announcement of the time, place
and subject matter of such meeting,
and whether open or closed to the pub-
lic, at the earliest practical time.

(b) The time or place of a meeting
may be changed following the public
announcement required by paragraph
(a) of this section only if the Secretary
publicly announces such changes at the
earliest practicable time. The subject
matter of as meeting, or the deter-
mination of the Commission to open or
close a meeting, or portion of a meet-
ing, to the public, may be changed fol-
lowing the public announcement re-
quired by this subsection only if: (1) A
majority of the entire membership of
the Commission determines by a re-
corded vote that Commission business
so requires and that no earlier an-
nouncement of the change was pos-
sible, and (2) the Secretary publicly an-
nounces such change and the vote of
each member upon such change at the
earliest practicable time.

(c) Immediately following each pub-
lic announcement required by this sec-
tion, notice of the time, place, and sub-
ject matter of a meeting, whether the
meeting is open or closed, any change
in one of the preceding, and the name
and phone number of the official des-
ignated by the Commission to respond
to requests for information about the
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meeting, shall also be submitted for
publication in the FEDERAL REGISTER.

(d) The public announcement re-
quired by paragraph (a) of this section
shall consist of the Secretary:

(1) Publicly posting a copy of the doc-
ument at the NRC Web site, http://
www.nrc.gov and, to the extent appro-
priate under the circumstances;

(2) Mailing a copy to all persons
whose names are on a mailing list
maintained for this purpose;

(3) Submitting a copy for possible
publication to at least two newspapers
of general circulation in the Wash-
ington, DC metropolitan area;

(4) Any other means which the Sec-
retary believes will serve to further in-
form any persons who might be inter-
ested.

(e) Action under the second sentence
of paragraph (a) or (b) of this section
shall be taken only when the Commis-
sion finds that the public interest in
prompt Commission action or the need
to protect the common defense or secu-
rity or to protect the public health or
safety overrides the public interest in
having full prior notice of Commission
meetings.

[42 FR 12877, Mar. 7, 1977, as amended at 53
FR 43420, Oct. 27, 1988; 64 FR 48951, Sept. 9,
1999]

§ 9.108 Certification, transcripts, re-
cordings and minutes.

(a) For every meeting closed pursu-
ant to paragraphs (a) (1) through (10) of
§ 9.104 and for every determination pur-
suant to § 9.105(c), the General Counsel
shall publicly certify at the time of the
public announcement of the meeting,
or if there is no public announcement
at the earliest practical time, that, in
his or her opinion, the meeting may be
closed to the public and shall state
each relevant exemptive provision un-
less the Commission votes pursuant to
§ 9.105(c) that such certification is pro-
tected against disclosure by § 9.104(a). A
copy of such certification, together
with a statement from the presiding of-
ficer of the meeting setting forth the
time and place of the meeting, and the
persons present, shall be retained by
the Commission. The Commission shall
maintain a complete transcript or elec-
tronic recording adequate to record
fully the proceedings of each meeting,

or portion of a meeting closed to the
public, except that in the case of a
meeting, or portion of a meeting,
closed to the public pursuant to para-
graph (c)(10) of § 9.104, the Commission
shall maintain such a transcript, or re-
cording or a set of minutes. Such min-
utes shall fully and clearly describe all
matters discussed and shall provide a
full and accurate summary of any ac-
tions taken, and the reasons therefor,
including a description of each of the
views expressed on any item and the
record of any rollcall vote (reflecting
the vote of each Commissioner on the
question). All documents considered in
connection with any action shall be
identified in such minutes.

(b) The Commission shall make
promptly available to the public at the
NRC Web site, http://www.nrc.gov, the
transcript, electronic recording, or
minutes (as required by paragraph (a)
of this section) of the discussion of any
item on the agenda, or of any item of
the testimony of any witness received
at the meeting, except for such item or
items of such discussion or testimony
as the Commission determines pursu-
ant to paragraph (c) of this section to
contain information which may be
withheld under § 9.104 or § 9.105(c). Cop-
ies of such transcript, or minutes, or a
transcription of such recording dis-
closing the identity of each speaker,
shall be furnished to any person upon
payment of the actual cost of duplica-
tion or transcription as provided in
§ 9.14. The Secretary shall maintain a
complete verbatim copy of the tran-
script, a complete copy of the minutes,
or a complete electronic recording of
each meeting, or portion of a meeting,
closed to the public, for a period of at
least two years after such meeting, or
until one year after the conclusion of
any Commission proceeding with re-
spect to which the meeting or portion
was held, whichever occurs later.

(c) In the case of any meeting closed
pursuant to § 9.104, the Secretary of the
Commission, upon the advice of the
General Counsel and after consultation
with the Commission, shall determine
which, if any, portions of the electronic
recording, transcript or minutes and
which, if any, items of information
withheld pursuant to § 9.105(c) contain
information which should be withheld
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pursuant to § 9.104, in the event that a
request for the recording, transcript, or
minutes is received within the period
during which the recording, transcript,
or minutes must be retained, under
paragraph (b) of this section.

(d) If at some later time the Commis-
sion determines that there is no fur-
ther justification for withholding any
transcript, recording or other item of
information from the public which has
previously been withheld, then such in-
formation shall be made available.

[42 FR 12877, Mar. 7, 1977, as amended at 50
FR 20891, May 21, 1985; 64 FR 48951, Sept. 9,
1999]

§ 9.109 Report to Congress.

The Secretary shall annually report
to the Congress regarding the Commis-
sion’s compliance with the Government
in the Sunshine Act, including a tab-
ulation of the total number of open
meetings, the total number of closed
meetings, the reasons for closing such
meetings and a description of any liti-
gation brought against the Commission
pursuant to the Government in the
Sunshine Act, including any cost as-
sessed against the Commission in such
litigation (whether or not paid by the
Commission).

Subpart D—Production or Disclo-
sure in Response to Sub-
poenas or Demands of Courts
or Other Authorities

SOURCE: 50 FR 37645, Sept. 17, 1985, unless
otherwise noted.

§ 9.200 Scope of subpart.

(a) This subpart sets forth the proce-
dures to be followed when a subpoena,
order, or other demand (hereinafter re-
ferred to as a ‘‘demand’’) for the pro-
duction of NRC records or disclosure of
NRC information, including testimony
regarding such records, is issued by a
court or other judicial or quasi-judicial
authority in a proceeding, excluding
Federal grand jury proceedings, to
which the NRC is not a party. Informa-
tion and documents subject to this sub-
part include:

(1) Any material contained in the
files of the NRC;

(2) Any information relating to mate-
rial contained in the files of the NRC.

(b) For purposes of this subpart, the
term ‘‘employee of the NRC’’ includes
all NRC personnel as that term is de-
fined in § 9.3 of this part, including NRC
contractors.

(c) This subpart is intended to pro-
vide instructions regarding the inter-
nal operations of the NRC and is not
intended, and does not, and may not,
be relied upon to create any right or
benefit, substantive or procedural, en-
forceable at law by a party against the
NRC.

[50 FR 37645, Sept. 17, 1985, as amended at 52
FR 49362, Dec. 31, 1987]

§ 9.201 Production or disclosure pro-
hibited unless approved by appro-
priate NRC official.

No employee of the NRC shall, in re-
sponse to a demand of a court or other
judicial or quasi-judicial authority,
produce any material contained in the
files of the NRC or disclose, through
testimony or other means, any infor-
mation relating to material contained
in the files of the NRC, or disclose any
information or produce any material
acquired as part of the performance of
that employee’s official duties or offi-
cial status without prior approval of
the appropriate NRC official. When the
demand is for material contained in
the files of the Office of the Inspector
General or for information acquired by
an employee of that Office, the Inspec-
tor General is the appropriate NRC of-
ficial. In all other cases, the General
Counsel is the appropriate NRC offi-
cial.

[55 FR 33648, Aug. 17, 1990]

§ 9.202 Procedure in the event of a de-
mand for production or disclosure.

(a) Prior to or simultaneous with a
demand upon an employee of the NRC
for the production of material or the
disclosure of information described in
§ 9.200, the party seeking production or
disclosure shall serve the General
Counsel of the NRC with an affidavit or
statement as described in paragraphs
(b) (1) and (2) of this section. Except for
employees in the Office of Inspector
General, whenever a demand is made
upon an employee of the NRC for the
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