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(5) For proposed exports or imports of
radioactive waste, and for proposed ex-
ports of incidental radioactive mate-
rial—the volume, classification (as de-
fined in § 61.55 of this chapter), physical
and chemical characteristics, route of
transit of shipment, and ultimate dis-
position (including forms of manage-
ment) of the waste.

(6) For proposed imports of radio-
active waste—the industrial or other
process responsible for generation of
the waste, and the status of the ar-
rangements for disposition, e.g., any
agreement by a low-level waste com-
pact or State to accept the material for
management purposes or disposal.

(7) Description of end use by all con-
signees in sufficient detail to permit
accurate evaluation of the justification
for the proposed export or import, in-
cluding the need for shipment by the
dates specified.

[49 FR 47200, Dec. 3, 1984, as amended at 58
FR 13004, Mar. 9, 1993. Redesignated at 59 FR
48998, Sept. 26, 1994; 60 FR 37564, July 21, 1995;
65 FR 70291, Nov. 22, 2000]

Subpart D—Review of License
Applications

§ 110.40 Commission review.
(a) Immediately after receipt of a li-

cense application for an export or im-
port requiring a specific license under
this part, the Commission will initiate
its licensing review and, to the max-
imum extent feasible, will expedi-
tiously process the application concur-
rently with any applicable review by
the Executive Branch.

(b) The Commissioners shall review a
license application for export of the
following:

(1) A production or utilization facil-
ity.

(2) More than one effective kilogram
of high-enriched uranium, plutonium
or U-233.

(3) 1,000 kilograms or more of nuclear
grade graphite or deuterium oxide
(heavy water), other than exports of
heavy water to Canada.

(4) An export involving assistance to
end uses related to isotope separation,
chemical reprocessing, heavy water
production, advanced reactors, or the
fabrication of nuclear fuel containing
plutonium, except for exports of source

material or low-enriched uranium to
EURATOM or Japan for enrichment up
to 5 percent in the isotope uranium-235,
and those categories of exports which
the Commission has approved in ad-
vance as constituting permitted inci-
dental assistance.

(5) The initial export to a country
since March 10, 1978 of source or special
nuclear material for nuclear end use.

(6) An export involving over: (i) 10
grams of plutonium, U-233 or high-en-
riched uranium; (ii) 1 effective kilo-
gram of low-enriched uranium; (iii) 250
kilograms of source material, heavy
water or nuclear grade graphite; or (iv)
1,000 curies of tritium, to any country
listed in § 110.28 or § 110.29.

(7) Any export subject to special limi-
tations as determined by the staff or a
majority of the Commissioners.

(c) If the Commission has not com-
pleted action on a license application
within 60 days after receipt of the Ex-
ecutive Branch judgment, as provided
for in § 110.41, or the license application
when an Executive Branch judgment is
not required, it will inform the appli-
cant in writing of the reason for delay
and, as appropriate, provide followup
reports.

[43 FR 21641, May 19, 1978, as amended at 45
FR 51184, Aug. 1, 1980; 49 FR 47200, Dec. 3,
1984; 58 FR 13004, Mar. 9, 1993; 60 FR 37564,
July 21, 1995]

§ 110.41 Executive Branch review.
(a) An application for a license to ex-

port the following will be promptly for-
warded to the Executive Branch for re-
view:

(1) A production or utilization facil-
ity.

(2) More than one effective kilogram
of high-enriched uranium or 10 grams
of plutonium or U-233.

(3) Nuclear grade graphite, more than
100 curies of tritium, and deuterium
oxide (heavy water), other than exports
of heavy water to Canada.

(4) One kilogram or more of source or
special nuclear material to be exported
under the US–IAEA Agreement for Co-
operation.

(5) An export involving assistance to
end uses related to isotope separation,
chemical reprocessing, heavy water
production, advanced reactors, or the
fabrication of nuclear fuel containing
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1 Exports of nuclear reactors, reactor pres-
sure vessels, reactor primary coolant pumps,
‘‘on-line’’ reactor fuel charging and dis-
charging machines, and complete reactor
control rod systems, as specified in para-
graphs (1) through (4) of appendix A to this
part, are subject to the export licensing cri-
teria in § 110.42(a). Exports of nuclear reactor
components, as specified in paragraphs (5)
through (9) of appendix A to this part, when
exported separately from the items described

in paragraphs (1) through (4) of appendix A of
this part, are subject to the export licensing
criteria in § 110.42(b).

plutonium, except for exports of source
material or low-enriched uranium to
EURATOM and Japan for enrichment
up to 5 percent in the isotope uranium-
235, and those categories of exports ap-
proved in advance by the Executive
Branch as constituting permitted inci-
dental assistance.

(6) The initial export of nuclear ma-
terial or equipment to a foreign reac-
tor.

(7) An export involving radioactive
waste.

(8) An export to any country listed in
§ 110.28 or § 110.29.

(9) An export subject to special limi-
tations as determined by the Commis-
sion or the Executive Branch.

(b) The Executive Branch will be re-
quested to:

(1) Provide its judgment as to wheth-
er the proposed export would be inim-
ical to the common defense and secu-
rity, along with supporting rationale
and information.

(2) Where applicable, confirm that
the proposed export would be under the
terms of an agreement for cooperation;
and

(3) Address the extent to which the
export criteria in § 110.42 are met, if ap-
plicable, and the extent to which the
recipient country or group of countries
has adhered to the provisions of any
applicable agreement for cooperation.

(c) The Commission may request the
Executive Branch to address specific
concerns and provide additional data
and recommendations as necessary.

[43 FR 21641, May 19, 1978, as amended at 49
FR 47200, Dec. 3, 1984; 58 FR 13004, Mar. 9,
1993; 60 FR 37564, July 21, 1995; 61 FR 35602,
July 8, 1996]

§ 110.42 Export licensing criteria.
(a) The review of license applications

for export for peaceful nuclear uses of
production or utilization facilities 1 or

for export for peaceful nuclear uses of
special nuclear or source material re-
quiring a specific license under this
part is governed by the following cri-
teria:

(1) IAEA safeguards as required by
Article III (2) of the NPT will be ap-
plied with respect to any such facilities
or material proposed to be exported, to
any such material or facilities pre-
viously exported and subject to the ap-
plicable agreement for cooperation,
and to any special nuclear material
used in or produced through the use
thereof.

(2) No such material or facilities pro-
posed to be exported or previously ex-
ported and subject to the applicable
agreement for cooperation, and no spe-
cial nuclear material produced through
the use of such material or facilities,
will be used for any nuclear explosive
device or for research on or develop-
ment of any nuclear explosive device.

(3) Adequate physical security meas-
ures will be maintained with respect to
such material or facilities proposed to
be exported and to any special nuclear
material used in or produced through
the use thereof. Physical security
measures will be deemed adequate if
such measures provide a level of pro-
tection equivalent to that set forth in
§ 110.44.

(4) No such material or facilities pro-
posed to be exported, and no special nu-
clear material produced through the
use of such material, will be retrans-
ferred to the jurisdiction of any other
country or group of countries unless
the prior approval of the United States
is obtained for such retransfer.

(5) No such material proposed to be
exported and no special nuclear mate-
rial produced through the use of such
material will be reprocessed, and no ir-
radiated fuel elements containing such
material removed from a reactor will
be altered in form or content, unless
the prior approval of the United States
is obtained for such reprocessing or al-
teration.

(6) With respect to exports of such
material or facilities to nonnuclear
weapon states, IAEA safeguards will be
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maintained with respect to all peaceful
activities in, under the jurisdiction of,
or carried out under the control of such
state at the time of export. This cri-
terion will not be applied if the Com-
mission has been notified by the Presi-
dent in writing that failure to approve
an export because this criterion has
not been met would be seriously preju-
dicial to the achievement of United
States nonproliferation objectives or
otherwise jeopardize the common de-
fense and security, in which case the
provisions of section 128 of the Atomic
Energy Act regarding Congressional re-
view will apply.

(7) The proposed export of a facility
or of more than 0.003 effective kilo-
grams of special nuclear material,
other than plutonium containing 80
percent or more by weight of pluto-
nium-238, would be under the terms of
an agreement for cooperation.

(8) The proposed export is not inim-
ical to the common defense and secu-
rity and, in the case of facility exports,
does not constitute an unreasonable
risk to the public health and safety in
the United States.

(9)(i) With respect to exports of high-
enriched uranium to be used as a fuel
or target in a nuclear research or test
reactor, the Commission determines
that:

(A) There is no alternative nuclear
reactor fuel or target enriched to less
than 20 percent in the isotope U-235
that can be used in that reactor;

(B) The proposed recipient of the ura-
nium has provided assurances that,
whenever an alternative nuclear reac-
tor fuel or target can be used in that
reactor, it will use that alternative
fuel or target in lieu of highly-enriched
uranium; and

(C) The United States Government is
actively developing an alternative nu-
clear reactor fuel or target that can be
used in that reactor.

(ii) A fuel or target ‘‘can be used’’ in
a nuclear research or test reactor if—

(A) The fuel or target has been quali-
fied by the Reduced Enrichment Re-
search and Test Reactor Program of
the Department of Energy; and

(B) Use of the fuel or target will per-
mit the large majority of ongoing and
planned experiments and isotope pro-
duction to be conducted in the reactor

without a large percentage increase in
the total cost of operating the reactor.

(b) The review of license applications
for the export of nuclear equipment,
other than a production or utilization
facility, and for deuterium and nuclear
grade graphite, is governed by the fol-
lowing criteria:

(1) IAEA safeguards as required by
Article III (2) of the NPT will be ap-
plied with respect to such equipment or
material.

(2) No such equipment or material
will be used for any nuclear explosive
device or for research on or develop-
ment of any nuclear explosive device.

(3) No such equipment or material
will be retransferred to the jurisdiction
of any other country or group of coun-
tries without the prior consent of the
United States.

(4) The proposed export is not inim-
ical to the common defense and secu-
rity.

(c) Except where paragraph (d) is ap-
plicable, the review of license applica-
tions for export of byproduct material
or for export of source material for
non-nuclear end uses requiring a spe-
cific license under this part is governed
by the criterion that the proposed ex-
port is not inimical to the common de-
fense and security.

(d) The review of license applications
for the export of radioactive waste re-
quiring a specific license under this
part is governed by the following cri-
teria:

(1) The proposed export is not inim-
ical to the common defense and secu-
rity.

(2) The receiving country, after being
advised of the information required by
§ 110.32(f)(5), finds that it has the ad-
ministrative and technical capacity
and regulatory structure to manage
and dispose of the waste and consents
to the receipt of the radioactive waste.
In the case of radioactive waste con-
taining a nuclear material to which
paragraph (a) or (b) of this section is
applicable, the criteria in this para-
graph (d) shall be in addition to the cri-
teria provided in paragraph (a) or (b) of
this section.

[49 FR 47200, Dec. 3, 1984, as amended at 55
FR 34519, Aug. 23, 1990; 58 FR 13004, Mar. 9,
1993; 58 FR 57964, Oct. 28, 1993; 60 FR 37564,
July 21, 1995]
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§ 110.43 Import licensing criteria.

The review of license applications for
imports requiring a specific license
under this part is governed by the fol-
lowing criteria:

(a) The proposed import is not inim-
ical to the common defense and secu-
rity.

(b) The proposed import does not con-
stitute an unreasonable risk to the
public health and safety.

(c) Any applicable requirements of
subpart A of part 51 of this chapter are
satisfied.

(d) With respect to the import of ra-
dioactive waste, an appropriate facility
has agreed to accept the waste for
management or disposal.

[60 FR 37565, July 21, 1995]

§ 110.44 Physical security standards.

(a) Physical security measures in re-
cipient countries must provide protec-
tion at least comparable to the rec-
ommendations in the current version
of IAEA publication INFCIRC/225/Rev. 4
(corrected), June 1999, ‘‘The Physical
Protection of Nuclear Material and Nu-
clear Facilities,’’ and is incorporated
by reference in this part. This incorpo-
ration by reference was approved by
the Director of the Federal Register in
accordance with 5 U.S.C. 552(a) and 1
CFR part 51. Notice of any changes
made to the material incorporated by
reference will be published in the FED-
ERAL REGISTER. Copies of INFCIRC/225/
Rev. 4 may be obtained from the Dep-
uty Director, Office of International
Programs, U.S. Nuclear Regulatory
Commission, Washington, DC 20555–
0001, and are available for inspection at
the NRC library, 11545 Rockville Pike,
Rockville, Maryland 20852–2738. A copy
is available for inspection at the li-
brary of the Office of the Federal Reg-
ister, 800 N. Capitol Street, NW., Suite
700, Washington, DC.

(b) Commission determinations on
the adequacy of physical security
measures are based on—

(1) Receipt of written assurances
from recipient countries that physical
security measures providing protection
at least comparable to the rec-
ommendations set forth in INFCIRC/
225/Rev. 4 (corrected).

(2) Information obtained through
country visits, information exchanges,
or other sources. Determinations are
made on a country-wide basis and are
subject to continuing review. Appendix
M to this part describes the different
categories of nuclear material to which
physical security measures are applied.

[58 FR 13004, Mar. 9, 1993, as amended at 59
FR 48998, Sept. 26, 1994; 59 FR 50689, Oct. 5,
1994. Redesignated at 60 FR 37565, July 21,
1995, as amended at 61 FR 35602, July 8, 1996;
65 FR 70291, Nov. 22, 2000]

§ 110.45 Issuance or denial of licenses.

(a) The Commission will issue an ex-
port license if it has been notified by
the State Department that it is the
judgment of the Executive Branch that
the proposed export will not be inim-
ical to the common defense and secu-
rity; and:

(1) Finds, based upon a reasonable
judgment of the assurances provided
and other information available to the
Federal government, that the applica-
ble criteria in § 110.42, or their equiva-
lent, are met. (If an Executive Order
provides an exemption pursuant to sec-
tion 126a of the Atomic Energy Act,
proposed exports to EURATOM coun-
tries are not required to meet the
critieria in § 110.42(a) (4) and (5)); or

(2) Finds that there are no material
changed circumstances associated with
an export license application (except
for byproduct material applications)
from those existing at the time of
issuance of a prior license to export to
the same country, if the prior license
was issued under the provisions of
paragraph (a)(1) of this section.

(b) The Commission will issue an im-
port license if it finds that:

(1) The proposed import will not be
inimical to the common defense and se-
curity;

(2) The proposed import will not con-
stitute an unreasonable risk to the
public health and safety;

(3) The requirements of subpart A of
part 51 of this chapter (to the extent
applicable to the proposed import)
have been satisfied; and

(4) With respect to a proposed import
of radioactive waste, an appropriate fa-
cility has agreed to accept the waste
for management or disposal.
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(c) If, after receiving the Executive
Branch judgement that the issuance of
a proposed export license will not be
inimical to the common defense and se-
curity, the Commission does not issue
the proposed license on a timely basis
because it is unable to make the statu-
tory determinations required under the
Atomic Energy Act, the Commission
will publicly issue a decision to that ef-
fect and will submit the license appli-
cation to the President. The Commis-
sion’s decision will include an expla-
nation of the basis for the decision and
any dissenting or separate views. The
provisions in this paragraph do not
apply to Commission decisions regard-
ing license applications for the export
of byproduct material or radioactive
waste requiring a specific license.

(d) The Commission will deny: (1)
Any export license application for
which the Executive Branch judgment
does not recommend approval; (2) any
byproduct material export license ap-
plication for which the Commission is
unable to make the finding in para-
graph (a)(1) of this section; or (3) any
import license application for which
the Commission is unable to make the
finding in paragraph (b) of this section.
The applicant will be notified in writ-
ing of the reason for denial.

[49 FR 47201, Dec. 3, 1984. Redesignated and
amended at 60 FR 37565, July 21, 1995]

§ 110.46 Conduct resulting in termi-
nation of nuclear exports.

(a) Except as provided in paragraph
(c) of this section, no license will be
issued to export nuclear equipment or
material, other than byproduct mate-
rial, to any non–nuclear weapon state
that is found by the President to have,
after March 10, 1978:

(1) Detonated a nuclear explosive de-
vice;

(2) Terminated or abrogated IAEA
safeguards;

(3) Materially violated an IAEA safe-
guards agreement; or

(4) Engaged in activities involving
source or special nuclear material and
having direct significance for the man-
ufacture or acquisition of nuclear ex-
plosive devices, and failed to take steps
which represent sufficient progress to-
ward terminating such activities.

(b) Except as provided in paragraph
(c) of this section, no license will be
issued to export nuclear equipment or
material, other than byproduct mate-
rial, to any country or group of coun-
tries that is found by the President to
have, after March 10, 1978:

(1) Materially violated an agreement
for cooperation with the United States
or the terms of any other agreement
under which nuclear equipment or ma-
terial has been exported;

(2) Assisted, encouraged or induced
any non-nuclear weapon state to en-
gage in activities involving source or
special nuclear material and having di-
rect significance for the manufacture
or acquistion of nuclear explosive de-
vices, and failed to take steps which
represent sufficient progress toward
terminating such assistance, encour-
agement or inducement; or

(3) Entered into an agreement for the
transfer of reprocessing equipment,
materials or technology to the sov-
ereign control of a non-nuclear weapon
state, except in connection with an
international fuel cycle evaluation in
which the United States is a partici-
pant or pursuant to an international
agreement or understanding to which
the United States subscribes.

(c) Under section 129 of the Atomic
Energy Act, the President may waive
the requirement for the termination of
exports to a country described in para-
graph (a) or (b) of this section after de-
termining in writing that the cessation
of exports would seriously prejudice
the achievement of United States non-
proliferation objectives or otherwise
jeopardize the common defense and se-
curity. If the President makes this de-
termination, the Commission will issue
licenses to export to that country, if
other applicable statutory provisions
are met.

[43 FR 21641, May 19, 1978, as amended at 49
FR 47202, Dec. 3, 1984. Redesignated at 60 FR
37565, July 21, 1995]

Subpart E—License Terms and
Related Provisions

§ 110.50 Terms.
(a) General and specific licenses. (1)

Each license is subject to all applicable
provisions of the Atomic Energy Act
and to all applicable rules, regulations,
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