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determines that an exemption is con-
sistent with the public interest and the
protection of investors.

(c) Paragraph (a) of this section does
not apply to contracts for the sale for
cash of securities that are priced after
4:30 p.m. Eastern time on the date the
securities are priced and that are sold
by an issuer to an underwriter pursu-
ant to a firm commitment under-
written offering registered under the
Securities Act of 1933, 15 U.S.C. 77a et
seq., or sold to an initial purchaser by
a national bank participating in the of-
fering. A national bank shall not effect
or enter into a contract for the pur-
chase or sale of the securities that pro-
vides for payment of funds and delivery
of securities later than the fourth busi-
ness day after the date of the contract
unless otherwise expressly agreed to by
the parties at the time of the trans-
action.

(d) For purposes of paragraphs (a)
and (c) of this section, the parties to a
contract are deemed to have expressly
agreed to an alternate date for pay-
ment of funds and delivery of securities
at the time of the transaction for a
contract for the sale for cash of securi-
ties pursuant to a firm commitment of-
fering if the managing underwriter and
the issuer have agreed to the date for
all securities sold pursuant to the of-
fering and the parties to the contract
have not expressly agreed to another
date for payment of funds and delivery
of securities at the time of the trans-
action.

INTERPRETATIONS

§ 12.101 National bank disclosure of re-
muneration for mutual fund trans-
actions.

A national bank may fulfill its obli-
gation to disclose information on the
source and amount of remuneration,
required by § 12.4, for mutual fund
transactions by providing this informa-
tion to the customer in a current pro-
spectus, at or before completion of the
securities transaction. The OCC’s view
is consistent with the position of the
Securities and Exchange Commission
(SEC) as provided in a no-action letter
dated March 19, 1979, which permits
confirmations for mutual funds to refer

to the sales load disclosed in the pro-
spectus. See Letter to the Investment
Company Institute, reprinted in [1979
Transfer Binder] Fed. Sec. L. Rep.
(CCH) 82041 (Mar. 19, 1979). The OCC
would reconsider its position upon any
change in the SEC’s practice.

§ 12.102 National bank use of elec-
tronic communications as customer
notifications.

(a) In appropriate situations, a na-
tional bank may satisfy the ‘‘written’’
notification requirement under §§ 12.4
and 12.5 through electronic commu-
nications. Where a customer has a fac-
simile machine, a national bank may
fulfill its notification delivery require-
ment by sending the notification by
facsimile transmission. Similarly, a
bank may satisfy the notification de-
livery requirement by other electronic
communications when:

(1) The parties agree to use electronic
instead of hard-copy notifications;

(2) The parties have the ability to
print or download the notification;

(3) The recipient affirms or rejects
the trade through electronic notifica-
tion;

(4) The system cannot automatically
delete the electronic notification; and

(5) Both parties have the capacity to
receive electronic messages.

(b) The OCC would consider the per-
missibility of other situations using
electronic notifications on a case-by-
case basis.
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