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and advised by counsel means the right
of a person testifying to have an attor-
ney present at all times while testi-
fying and to have the attorney—

(1) Advise the person before, during
and after the conclusion of testimony;

(2) Question the person briefly at the
conclusion of testimony to clarify any
of the answers given; and

(3) Make summary notes during the
testimony solely for the use of the per-
son.

(c) Any person who has given or will
give testimony and counsel rep-
resenting the person may be excluded
from the proceedings during the taking
of testimony of any other witness.

(d) Any person who is compelled to
give testimony is entitled to inspect
any transcript that has been made of
the testimony but may not obtain a
copy if the Comptroller’s representa-
tives conducting the proceedings have
cause to believe that the contents
should not be disclosed pending com-
pletion of the investigation.

(e) Any designated representative
conducting an investigative proceeding
shall report to the Comptroller any in-
stances where a person has been guilty
of dilatory, obstructionist or insubordi-
nate conduct during the course of the
proceeding or any other instance in-
volving a violation of this part. The
Comptroller may take such action as
the circumstances warrant, including
exclusion of the offending individual or
individuals from participation in the
proceedings.

§ 19.184 Service of subpoena and pay-
ment of witness expenses.

(a) Methods of service. Service of a
subpoena may be made by any of the
methods identified in § 19.11(d).

(b) Expenses. A witness who is subpoe-
naed will be paid the same expenses in
the same manner as witnesses in the
district courts of the United States.
The expenses need not be tendered at
the time a subpoena is served.

[61 FR 20338, May 6, 1996]

Subpart K—Parties and Represen-
tational Practice Before the
OCC; Standards of Conduct

§ 19.190 Scope.

This subpart contains rules relating
to parties and representational prac-
tice before the OCC. This subpart in-
cludes the imposition of sanctions by
the administrative law judge, any
other presiding officer appointed pur-
suant to subparts C and D of this part,
or the Comptroller against parties or
their counsel in an adjudicatory pro-
ceeding under this part. This subpart
also covers other disciplinary sanc-
tions—censure, suspension or debar-
ment—against individuals who appear
before the OCC in a representational
capacity either in an adjudicatory pro-
ceeding under this part or in any other
matters connected with presentations
to the OCC relating to a client’s rights,
privileges, or liabilities. This represen-
tation includes, but is not limited to,
the practice of attorneys and account-
ants. Employees of the OCC are not
subject to disciplinary proceedings
under this subpart.

[56 FR 38028, Aug. 9, 1991; 56 FR 41726, Aug. 22,
1991]

§ 19.191 Definitions.

As used in §§ 19.190 through 19.201, the
following terms shall have the meaning
given in this section unless the context
otherwise requires:

(a) Practice before the OCC includes
any matters connected with presen-
tations to the OCC or any of its officers
or employees relating to a client’s
rights, privileges or liabilities under
laws or regulations administered by
the OCC. Such matters include, but are
not limited to, representation of a cli-
ent in an adjudicatory proceeding
under this part; the preparation of any
statement, opinion or other paper or
document by an attorney, accountant,
or other licensed professional which is
filed with, or submitted to, the OCC, on
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behalf of another person in, or in con-
nection with, any application, notifica-
tion, report or document; the represen-
tation of a person at conferences, hear-
ings and meetings; and the transaction
of other business before the OCC on be-
half of another person. The term ‘‘prac-
tice before the OCC’’ does not include
work prepared for a bank solely at its
request for use in the ordinary course
of its business.

(b) Attorney means any individual
who is a member in good standing of
the bar of the highest court of any
state, possession, territory, common-
wealth, of the United States or the Dis-
trict of Columbia.

(c) Accountant means any individual
who is duly qualified to practice as a
certified public accountant or a public
accountant in any state, possession,
territory, commonwealth of the United
States, or the District of Columbia.

§ 19.192 Sanctions relating to conduct
in an adjudicatory proceeding.

(a) General rule. Appropriate sanc-
tions may be imposed when any party
or person representing a party in an
adjudicatory proceeding under this
part has failed to comply with an appli-
cable statute, regulation, or order, and
that failure to comply:

(1) Constitutes contemptuous con-
duct;

(2) Materially injures or prejudices
another party in terms of substantive
injury, incurring additional expenses
including attorney’s fees, prejudicial
delay, or otherwise;

(3) Is a clear and unexcused violation
of an applicable statute, regulation, or
order; or

(4) Unduly delays the proceeding.
(b) Sanctions. Sanctions which may

be imposed include any one or more of
the following:

(1) Issuing an order against the
party;

(2) Rejecting or striking any testi-
mony or documentary evidence offered,
or other papers filed, by the party;

(3) Precluding the party from con-
testing specific issues or findings;

(4) Precluding the party from offering
certain evidence or from challenging or
contesting certain evidence offered by
another party;

(5) Precluding the party from making
a late filing or conditioning a late fil-
ing on any terms that are just; and

(6) Assessing reasonable expenses, in-
cluding attorney’s fees, incurred by
any other party as a result of the im-
proper action or failure to act.

(c) Procedure for imposition of sanc-
tions. (1) Upon the motion of any party,
or on his or her own motion, the ad-
ministrative law judge or other pre-
siding officer may impose sanctions in
accordance with this section. The ad-
ministrative law judge or other pre-
siding officer shall submit to the
Comptroller for final ruling any sanc-
tion entering a final order that deter-
mines the case on the merits.

(2) No sanction authorized by this
section, other than refusal to accept
late filings, shall be imposed without
prior notice to all parties and an oppor-
tunity for any party against whom
sanctions would be imposed to be
heard. Such opportunity to be heard
may be on such notice, and the re-
sponse may be in such form as the ad-
ministrative law judge or other pre-
siding officer directs. The administra-
tive law judge or other presiding offi-
cer may limit the opportunity to be
heard to an opportunity of a party or a
party’s representative to respond oral-
ly immediately after the act or inac-
tion covered by this section is noted by
the administrative law judge or other
presiding officer.

(3) Requests for the imposition of
sanctions by any party, and the impo-
sition of sanctions, are subject to in-
terlocutory review pursuant to § 19.25
in the same manner as any other rul-
ing.

(d) Section not exclusive. Nothing in
this section shall be read as precluding
the administrative law judge or other
presiding officer or the Comptroller
from taking any other action, or im-
posing any restriction or sanction, au-
thorized by applicable statute or regu-
lation.

§ 19.193 Censure, suspension or debar-
ment.

The Comptroller may censure an in-
dividual or suspend or debar such indi-
vidual from practice before the OCC if
he or she is incompetent in rep-
resenting a client’s rights or interest
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in a significant matter before the OCC;
or engages, or has engaged, in disrepu-
table conduct; or refuses to comply
with the rules and regulations in this
part; or with intent to defraud in any
manner, willfully and knowingly de-
ceives, misleads, or threatens any cli-
ent or prospective client. The suspen-
sion or debarment of an individual may
be initiated only upon a finding by the
Comptroller that the basis for the dis-
ciplinary action is sufficiently egre-
gious.

§ 19.194 Eligibility of attorneys and ac-
countants to practice.

(a) Attorneys. Any attorney who is
qualified to practice as an attorney and
is not currently under suspension or
debarment pursuant to this subpart
may practice before the OCC.

(b) Accountants. Any accountant who
is qualified to practice as a certified
public accountant or public accountant
and is not currently under suspension
or debarment by the OCC may practice
before the OCC.

§ 19.195 Incompetence.
Incompetence in the representation

of a client’s rights and interests in a
significant matter before the OCC is
grounds for suspension or debarment.
The term ‘‘incompetence’’ encompasses
conduct that reflects a lack of the
knowledge, judgment and skill that a
professional would ordinarily and rea-
sonably be expected to exercise in ade-
quately representing the rights and in-
terests of a client. Such conduct in-
cludes, but is not limited to:

(a) Handling a matter which the indi-
vidual knows or should know that he or
she is not competent to handle, with-
out associating with a professional who
is competent to handle such matter.

(b) Handling a matter without ade-
quate preparation under the cir-
cumstances.

(c) Neglect in a matter entrusted to
him or her.

§ 19.196 Disreputable conduct.
Disreputable conduct for which an in-

dividual may be censured, debarred or
suspended from practice before the
OCC includes, but is not limited to:

(a) Willfully violating or willfully
aiding and abetting the violation of

any provision of the Federal banking
or applicable securities laws or the
rules and regulations thereunder or
conviction of any offense involving dis-
honesty or breach of trust.

(b) Knowingly giving false or mis-
leading information, or participating
in any way in the giving of false infor-
mation to the OCC or any officer or
employee thereof, or to any tribunal
authorized to pass upon matters ad-
ministered by the OCC in connection
with any matter pending or likely to
be pending before it. The term ‘‘infor-
mation’’ includes facts or other state-
ments contained in testimony, finan-
cial statements, applications for en-
rollment, affidavits, declarations, or
any other document or written or oral
statement.

(c) Directly or indirectly attempting
to influence, or offering or agreeing to
attempt to influence, the official ac-
tion of any officer or employee of the
OCC by the use of threats, false accusa-
tions, duress or coercion, by the offer
of any special inducement or promise
of advantage or by the bestowing of
any gift, favor, or thing of value.

(d) Disbarment or suspension from
practice as an attorney, or debarment
or suspension from practice as a cer-
tified public accountant or public ac-
countant, by any duly constituted au-
thority of any state, possession, or
commonwealth of the United States, or
the District of Columbia for the con-
viction of a felony or misdemeanor in-
volving moral turpitude in matters re-
lating to the supervisory responsibil-
ities of the OCC, where the conviction
has not been reversed on appeal.

(e) Knowingly aiding or abetting an-
other individual to practice before the
OCC during that individual’s period of
suspension, debarment, or ineligibility.

(f) Contemptuous conduct in connec-
tion with practice before the OCC, and
knowingly making false accusations
and statements, or circulating or pub-
lishing malicious or libelous matter.

(g) Suspension or debarment from
practice before the Board of Governors,
the FDIC, the OTS, the Securities and
Exchange Commission, the Commodity
Futures Trading Commission, or any
other Federal agency based on matters
relating to the supervisory responsibil-
ities of the OCC.
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(h) Willful violation of any of the
regulations contained in this part.

§ 19.197 Initiation of disciplinary pro-
ceeding.

(a) Receipt of information. An indi-
vidual, including any employee of the
OCC, who has reason to believe that an
individual practicing before the OCC in
a representative capacity has engaged
in any conduct that would serve as a
basis for censure, suspension or debar-
ment under § 19.192, may make a report
thereof and forward it to the OCC or to
such person as may be delegated re-
sponsibility for such matters by the
Comptroller.

(b) Censure without formal proceeding.
Upon receipt of information regarding
an individual’s qualification to prac-
tice before the OCC, the Comptroller or
the Comptroller’s delegate may, after
giving the individual notice and oppor-
tunity to respond, censure such indi-
vidual.

(c) Institution of formal disciplinary
proceeding. When the Comptroller has
reason to believe that any individual
who practices before the OCC in a rep-
resentative capacity has engaged in
conduct that would serve as a basis for
censure, suspension or debarment
under § 19.192, the Comptroller may,
after giving the individual notice and
opportunity to respond, institute a for-
mal disciplinary proceeding against
such individual. The proceeding will be
conducted pursuant to § 19.199 and initi-
ated by a complaint which names the
individual as a respondent and is
signed by the Comptroller or the Comp-
troller’s delegate. Except in cases of
willfulness, or when time, the nature of
the proceeding, or the public interest
do not permit, a proceeding under this
section may not be commenced until
the respondent has been informed, in
writing, of the facts or conduct which
warrant institution of a proceeding and
the respondent has been accorded the
opportunity to comply with all lawful
requirements or take whatever action
may be necessary to remedy the con-
duct that is the basis for the com-
mencement of the proceeding.

[56 FR 38028, Aug. 9, 1991; 56 FR 46667, Sept.
13, 1991]

§ 19.198 Conferences.
(a) General. The Comptroller may

confer with a proposed respondent con-
cerning allegations of misconduct or
other grounds for censure, debarment
or suspension, regardless of whether a
proceeding for debarment or suspension
has been commenced. If a conference
results in a stipulation in connection
with a proceeding in which the indi-
vidual is the respondent, the stipula-
tion may be entered in the record at
the request of either party to the pro-
ceeding.

(b) Resignation or voluntary suspen-
sion. In order to avoid the institution
of, or a decision in, a debarment or sus-
pension proceeding, a person who prac-
tices before the OCC may consent to
suspension from practice. At the dis-
cretion of the Comptroller, the indi-
vidual may be suspended or debarred in
accordance with the consent offered.

§ 19.199 Proceedings under this sub-
part.

Any hearing held under this subpart
is held before an administrative law
judge pursuant to procedures set forth
in subpart A of this part. The Comp-
troller or the Comptroller’s delegate
shall appoint a person to represent the
OCC in the hearing. Any person having
prior involvement in the matter which
is the basis for the suspension or debar-
ment proceeding is disqualified from
representing the OCC in the hearing.
The hearing will be closed to the public
unless the Comptroller on his or her
own initiative, or on the request of a
party, otherwise directs. The adminis-
trative law judge shall issue a rec-
ommended decision to the Comptroller
who shall issue the final decision and
order. The Comptroller may censure,
debar or suspend an individual, or take
such other disciplinary action as the
Comptroller deems appropriate.

§ 19.200 Effect of suspension, debar-
ment or censure.

(a) Debarment. If the final order
against the respondent is for debar-
ment, the individual may not practice
before the OCC unless otherwise per-
mitted to do so by the Comptroller.

(b) Suspension. If the final order
against the respondent is for suspen-
sion, the individual may not practice
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before the OCC during the period of
suspension.

(c) Censure. If the final order against
the respondent is for censure, the indi-
vidual may be permitted to practice
before the OCC, but such individual’s
future representations may be subject
to conditions designed to promote high
standards of conduct. If a written let-
ter of censure is issued, a copy will be
maintained in the OCC’s files.

(d) Notice of debarment or suspension.
Upon the issuance of a final order for
suspension or debarment, the Comp-
troller shall give notice of the order to
appropriate officers and employees of
the OCC and to interested departments
and agencies of the Federal govern-
ment. The Comptroller or the Comp-
troller’s delegate shall also give notice
to the appropriate authorities of the
state in which any debarred or sus-
pended individual is or was licensed to
practice.

§ 19.201 Petition for reinstatement.

At the expiration of the period of
time designated in the order of debar-
ment, the Comptroller may entertain a
petition for reinstatement from any
person debarred from practice before
the OCC. The Comptroller may grant
reinstatement only if satisfied that the
petitioner is likely to act in accord-
ance with the regulations in this part,
and that granting reinstatement would
not be contrary to the public interest.
Any request for reinstatement shall be
limited to written submissions unless
the Comptroller, in his or her discre-
tion, affords the petitioner a hearing.

Subpart L—Equal Access to
Justice Act

§ 19.210 Scope.

The Equal Access to Justice Act reg-
ulations applicable to formal OCC adju-
dicatory proceedings under this part
are set forth at 31 CFR part 6.

Subpart M—Procedures for Re-
classifying a Bank Based on
Criteria Other Than Capital

SOURCE: 57 FR 44895, Sept. 29, 1992, unless
otherwise noted.

§ 19.220 Scope.
This subpart applies to the proce-

dures afforded to any bank that has
been reclassified to a lower capital cat-
egory by a notice or order issued by the
OCC pursuant to section 38 of the Fed-
eral Deposit Insurance Act and this
part.

§ 19.221 Reclassification of a bank
based on unsafe or unsound condi-
tion or practice.

(a) Issuance of notice of proposed re-
classification—(1) Grounds for reclassi-
fication. (i) Pursuant to § 6.4 of this
chapter, the OCC may reclassify a well
capitalized bank as adequately capital-
ized or subject an adequately capital-
ized bank or undercapitalized bank to
the supervisory actions applicable to
the next lower capital category if:

(A) The OCC determines that the
bank is in an unsafe or unsound condi-
tion; or

(B) The OCC deems the bank to be en-
gaging in an unsafe or unsound prac-
tice and not to have corrected the defi-
ciency.

(ii) Any action pursuant to this para-
graph (a)(1) shall hereinafter be re-
ferred to as ‘‘reclassification.’’

(2) Prior notice to institution. Prior to
taking action pursuant to § 6.4 of this
chapter, the OCC shall issue and serve
on the bank a written notice of the
OCC’s intention to reclassify the bank.

(b) Contents of notice. A notice of in-
tention to reclassify a bank based on
unsafe or unsound condition will in-
clude:

(1) A statement of the bank’s capital
measures and capital levels and the
category to which the bank would be
reclassified;

(2) The reasons for reclassification of
the bank;

(3) The date by which the bank sub-
ject to the notice of reclassification
may file with the OCC a written appeal
of the proposed reclassification and a
request for a hearing, which shall be at
least 14 calendar days from the date of
service of the notice unless the OCC de-
termines that a shorter period is appro-
priate in light of the financial condi-
tion of the bank or other relevant cir-
cumstances.

(c) Response to notice of proposed re-
classification. A bank may file a written
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