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of the loan. The Director of FEMA has
designated the insurance provider to
receive the bank’s notice of the
servicer’s identity. This notice may be
provided electronically if electronic
transmission is satisfactory to the Di-
rector of FEMA’s designee.

(b) Transfer of servicing rights. The
bank shall notify the Director of
FEMA (or the Director’s designee) of
any change in the servicer of a loan de-
scribed in paragraph (a) of this section
within 60 days after the effective date
of the change. This notice may be pro-
vided electronically if electronic trans-
mission is satisfactory to the Director
of FEMA’s designee. Upon any change
in the servicing of a loan described in
paragraph (a) of this section, the duty
to provide notice under this paragraph
(b) shall transfer to the transferee
servicer.

APPENDIX A TO PART 22—SAMPLE FORM
OF NOTICE OF SPECIAL FLOOD HAZ-
ARDS AND AVAILABILITY OF FEDERAL
DISASTER RELIEF ASSISTANCE

We are giving you this notice to inform
you that:

The building or mobile home securing the
loan for which you have applied is or will be
located in an area with special flood hazards.

The area has been identified by the Direc-
tor of the Federal Emergency Management
Agency (FEMA) as a special flood hazard
area using FEMA’s Flood Insurance Rate Map
or the Flood Hazard Boundary Map for the
following community: llllllll. This
area has at least a one percent (1%) chance
of a flood equal to or exceeding the base
flood elevation (a 100-year flood) in any
given year. During the life of a 30-year mort-
gage loan, the risk of a 100-year flood in a
special flood hazard area is 26 percent (26%).

Federal law allows a lender and borrower
jointly to request the Director of FEMA to
review the determination of whether the
property securing the loan is located in a
special flood hazard area. If you would like
to make such a request, please contact us for
further information.

lll The community in which the prop-
erty securing the loan is located participates
in the National Flood Insurance Program
(NFIP). Federal law will not allow us to
make you the loan that you have applied for
if you do not purchase flood insurance. The
flood insurance must be maintained for the
life of the loan. If you fail to purchase or
renew flood insurance on the property, Fed-
eral law authorizes and requires us to pur-
chase the flood insurance for you at your ex-
pense.

• Flood insurance coverage under the NFIP
may be purchased through an insurance
agent who will obtain the policy either di-
rectly through the NFIP or through an in-
surance company that participates in the
NFIP. Flood insurance also may be available
from private insurers that do not participate
in the NFIP.

• At a minimum, flood insurance pur-
chased must cover the lesser of:

(1) the outstanding principal balance of the
loan; or

(2) the maximum amount of coverage al-
lowed for the type of property under the
NFIP.

Flood insurance coverage under the NFIP
is limited to the overall value of the prop-
erty securing the loan minus the value of the
land on which the property is located.

• Federal disaster relief assistance (usu-
ally in the form of a low-interest loan) may
be available for damages incurred in excess
of your flood insurance if your community’s
participation in the NFIP is in accordance
with NFIP requirements.

lll Flood insurance coverage under the
NFIP is not available for the property secur-
ing the loan because the community in
which the property is located does not par-
ticipate in the NFIP. In addition, if the non-
participating community has been identified
for at least one year as containing a special
flood hazard area, properties located in the
community will not be eligible for Federal
disaster relief assistance in the event of a
Federally-declared flood disaster.

[61 FR 45702, Aug. 29, 1996]
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SOURCE: 61 FR 66560, Dec. 18, 1996, unless
otherwise noted.

Subpart A—General Provisions
§ 23.1 Authority, purpose, and scope.

(a) Authority. A national bank may
engage in personal property lease fi-
nancing transactions pursuant to 12
U.S.C. 24(Seventh) or 12 U.S.C.
24(Tenth).

(b) Purpose. The purpose of this part
is to set forth standards for personal
property lease financing transactions
authorized for national banks.

(c) Scope. This part applies to the ac-
quisition of personal property by a na-
tional bank for the purpose of, or in
connection with, the leasing of that
property.

§ 23.2 Definitions.
(a) Affiliate means an affiliate as de-

scribed in § 23.6.
(b) Capital and surplus means:
(1) A bank’s Tier 1 and Tier 2 capital

calculated under the OCC’s risk-based
capital standards set forth in appendix
A to 12 CFR part 3 as reported in the
bank’s Consolidated Report of Condi-
tion and Income filed under 12 U.S.C.
161; plus

(2) The balance of a bank’s allowance
for loan and lease losses not included
in the bank’s Tier 2 capital, for pur-
poses of the calculation of risk-based
capital described in paragraph (b)(1) of
this section, as reported in the bank’s
Consolidated Report of Condition and
Income filed under 12 U.S.C. 161.

(c) CEBA Lease means a personal
property lease authorized under 12
U.S.C. 24(Tenth).

(d) Conforming lease means:
(1) A CEBA Lease that conforms with

the requirements of subparts A and B
of this part; or

(2) A Section 24(Seventh) Lease that
conforms with the requirements of sub-
parts A and C of this part.

(e) Full-payout lease means a lease in
which the national bank reasonably ex-
pects to realize the return of its full in-
vestment in the leased property, plus
the estimated cost of financing the
property over the term of the lease,
from:

(1) Rentals;
(2) Estimated tax benefits; and

(3) The estimated residual value of
the property at the expiration of the
lease term.

(f) Net lease means a lease under
which the national bank will not, di-
rectly or indirectly, provide or be obli-
gated to provide for:

(1) Servicing, repair, or maintenance
of the leased property during the lease
term;

(2) Parts or accessories for the leased
property;

(3) Loan of replacement or substitute
property while the leased property is
being serviced;

(4) Payment of insurance for the les-
see, except where the lessee has failed
in its contractual obligation to pur-
chase or maintain required insurance;
or

(5) Renewal of any license or reg-
istration for the property unless re-
newal by the bank is necessary to pro-
tect its interest as owner or financier
of the property.

(g) Off-lease property means property
that reverts to a national bank’s pos-
session or control upon the expiration
of a lease or upon the default of the les-
see.

(h) Section 24(Seventh) Lease means a
personal property lease authorized
under 12 U.S.C. 24(Seventh).

§ 23.3 Lease requirements.
(a) General requirements. A national

bank may acquire personal property
for the purpose of, or in connection
with leasing that property, and may
engage in activities incidental thereto,
if the lease qualifies as a full-payout
lease and a net lease.

(b) Exceptions—(1) Change in condi-
tion. If, in good faith, a national bank
believes that there has been a change
in condition that threatens its finan-
cial position by increasing its exposure
to loss, then the bank may:

(i) Take reasonable and appropriate
action, including the actions specified
in § 23.2(f), to salvage or protect the
value of the leased property or its in-
terests arising under the lease; and

(ii) Acquire or perfect title to the
leased property pursuant to any exist-
ing rights.

(2) Provisions to protect the bank’s in-
terests. A national bank may include
any provision in a lease, or make any

VerDate 11<MAY>2000 09:10 Jan 25, 2001 Jkt 194033 PO 00000 Frm 00213 Fmt 8010 Sfmt 8010 Y:\SGML\194033T.XXX pfrm02 PsN: 194033T



214

12 CFR Ch. I (1–1–01 Edition)§ 23.4

additional agreement, to protect its fi-
nancial position or investment in the
event of a change in conditions that
would increase its exposure to loss.

(3) Arranging for services by a third
party. A national bank may arrange for
a third party to provide any of the
services enumerated in § 23.2(f) to the
lessee at the expense of the lessee.

§ 23.4 Investment in personal property.

(a) General rule. A national bank may
acquire specific property to be leased
only after the bank has entered into:

(1) A conforming lease;
(2) A legally binding written agree-

ment that indemnifies the bank
against loss in connection with its ac-
quisition of the property; or

(3) A legally binding written commit-
ment to enter into a conforming lease.

(b) Exception. A national bank may
acquire property to be leased without
complying with the requirements of
paragraph (a) of this section, if:

(1) The acquisition of the property is
consistent with the leasing business
then conducted by the bank or is con-
sistent with a business plan for expan-
sion of the bank’s existing leasing busi-
ness or for entry into the leasing busi-
ness; and

(2) The bank’s aggregate investment
in property held pursuant to this para-
graph (b) does not exceed 15 percent of
the bank’s capital and surplus.

(c) Holding period. At the expiration
of the lease (including any renewals or
extensions with the same lessee), or in
the event of a default on a lease agree-
ment prior to the expiration of the
lease term, a national bank shall either
liquidate the off-lease property or re-
lease it under a conforming lease as
soon as practicable. Liquidation or re-
lease must occur not later than five
years from the date that the bank ac-
quires the legal right to possession or
control of the property, except the OCC
may extend the period for up to an ad-
ditional five years, if the bank provides
a clearly convincing demonstration
why any additional holding period is
necessary. The bank must value off-
lease property at the lower of current
fair market value or book value
promptly after the property becomes
off-lease property.

(d) Bridge or interim leases. During the
holding period allowed by paragraph (c)
of this section, a national bank may
enter into a short-term bridge or in-
terim lease pending the liquidation of
off-lease property or the re-lease of the
property under a conforming lease. A
short-term bridge or interim lease
must be a net lease, but need not com-
ply with any requirement of subpart B
or C of this part.

§ 23.5 Requirement for separate
records.

If a national bank enters into both
CEBA Leases and Section 24(Seventh)
Leases, the bank’s records must distin-
guish the CEBA Leases from the Sec-
tion 24(Seventh) Leases.

§ 23.6 Application of lending limits; re-
strictions on transactions with af-
filiates.

A lease entered into pursuant to this
part is subject to the lending limits
prescribed by 12 U.S.C. 84 or, if the les-
see is an affiliate of the bank, to the
restrictions on transactions with affili-
ates prescribed by 12 U.S.C. 371c and
371c–1. The OCC may also determine
that other limits or restrictions apply.
The term affiliate means an affiliate as
defined in 12 U.S.C. 371c or 371c–1, as
applicable. For the purpose of meas-
uring compliance with the lending lim-
its prescribed by 12 U.S.C. 84, a na-
tional bank records the investment in
a lease net of any nonrecourse debt the
bank has incurred to finance the acqui-
sition of the leased asset.

Subpart B—CEBA Leases
§ 23.10 General rule.

Pursuant to 12 U.S.C. 24(Tenth) a na-
tional bank may invest in tangible per-
sonal property, including vehicles,
manufactured homes, machinery,
equipment, or furniture, for the pur-
pose of, or in connection with leasing
that property, if the aggregate book
value of the property does not exceed
10 percent of the bank’s consolidated
assets and the related lease is a con-
forming lease. For the purpose of meas-
uring compliance with the 10 percent
limit prescribed by this section, a na-
tional bank records the investment in
a lease entered into pursuant to this
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subpart net of any nonrecourse debt
the bank has incurred to finance the
acquisition of the leased asset.

§ 23.11 Lease term.
A CEBA Lease must have an initial

term of not less than 90 days. A na-
tional bank may acquire property sub-
ject to an existing lease with a remain-
ing maturity of less than 90 days if, at
its inception, the lease was a con-
forming lease.

§ 23.12 Transition rule.
(a) General rule. A CEBA Lease en-

tered into prior to July 22, 1991, may
continue to be administered in accord-
ance with the lease terms in effect as
of that date. For purposes of applying
the lending limits and the restrictions
on transactions with affiliates de-
scribed in § 23.6, however, a national
bank that enters into a new extension
of credit to a customer, including a
lease, on or after July 22, 1991, shall in-
clude all outstanding leases regardless
of the date on which they were made.

(b) Renewal of non-conforming leases.
A national bank may renew a CEBA
Lease that was entered into prior to
July 22, 1991, and that is not a con-
forming lease only if the following con-
ditions are satisfied:

(1) The bank entered into the CEBA
Lease in good faith;

(2) The expiring lease contains a
binding agreement requiring that the
bank renew the lease at the lessee’s op-
tion, and the bank cannot reasonably
avoid its commitment to do so; and

(3) The bank determines in good
faith, and demonstrates by appropriate
documentation, that renewal of the
lease is necessary to avoid financial
loss and to recover its investment in,
and its cost of financing, the leased
property.

Subpart C—Section 24(Seventh)
Leases

§ 23.20 General rule.
Pursuant to 12 U.S.C. 24(Seventh) a

national bank may invest in tangible
or intangible personal property, includ-
ing vehicles, manufactured homes, ma-
chinery, equipment, furniture, patents,
copyrights, and other intellectual prop-
erty, for the purpose of, or in connec-

tion with leasing that property, if the
related lease is a conforming lease rep-
resenting a noncancelable obligation of
the lessee (notwithstanding the pos-
sible early termination of that lease).

§ 23.21 Estimated residual value.
(a) Recovery of investment and costs. A

national bank’s estimate of the resid-
ual value of the property that the bank
relies upon to satisfy the requirements
of a full-payout lease, for purposes of
this subpart:

(1) Must be reasonable in light of the
nature of the leased property and all
circumstances relevant to the trans-
action; and

(2) Any unguaranteed amount must
not exceed 25 percent of the original
cost of the property to the bank.

(b) Estimated residual value subject to
guarantee. The amount of any esti-
mated residual value guaranteed by the
manufacturer, the lessee, or other
third party may exceed 25 percent of
the original cost of the property if the
bank determines, and demonstrates by
appropriate documentation, that the
guarantor has the resources to meet
the guarantee and the guarantor is not
an affiliate of the bank.

(c) Leases to government entities. A
bank’s calculations of estimated resid-
ual value in connection with leases of
personal property to Federal, State, or
local governmental entities may be
based on future transactions or renew-
als that the bank reasonably antici-
pates will occur.

§ 23.22 Transition rule.
(a) Exclusion. A Section 24(Seventh)

Lease entered into prior to June 12,
1979, may continue to be administered
in accordance with the lease terms in
effect as of that date. For purposes of
applying the lending limits and the re-
strictions on transactions with affili-
ates described in § 23.6, however, a na-
tional bank that enters into a new ex-
tension of credit to a customer, includ-
ing a lease, on or after June 12, 1979,
shall include all outstanding leases re-
gardless of the date on which they were
made.

(b) Renewal of non-conforming leases.
A national bank may renew a Section
24(Seventh) Lease that was entered
into prior to June 12, 1979, and that is
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not a conforming lease only if the fol-
lowing conditions are satisfied:

(1) The bank entered into the Section
24(Seventh) Lease in good faith;

(2) The expiring lease contains a
binding agreement requiring that the
bank renew the lease at the lessee’s op-
tion, and the bank cannot reasonably
avoid its commitment to do so; and

(3) The bank determines in good
faith, and demonstrates by appropriate
documentation, that renewal of the
lease is necessary to avoid financial
loss and to recover its investment in,
and its cost of financing, the leased
property.

PART 24—COMMUNITY DEVELOP-
MENT CORPORATIONS, COMMU-
NITY DEVELOPMENT PROJECTS,
AND OTHER PUBLIC WELFARE IN-
VESTMENTS

Sec.
24.1 Authority, purpose, and OMB control

number.
24.2 Definitions.
24.3 Public welfare investments.
24.4 Investment limits.
24.5 Public welfare investment self-certifi-

cation and prior approval procedures.
24.6 Examples of qualifying public welfare

investments.
24.7 Examination, records, and remedial ac-

tion.

AUTHORITY: 12 U.S.C. 24(Eleventh), 93a, 481
and 1818.

SOURCE: 61 FR 49660, Sept. 23, 1996, unless
otherwise noted.

§ 24.1 Authority, purpose, and OMB
control number.

(a) Authority: The Office of the Comp-
troller of the Currency (OCC) issues
this part pursuant to its authority
under 12 U.S.C. 24(Eleventh), 93a, and
481.

(b) Purpose. This part implements 12
U.S.C. 24(Eleventh), which authorizes
national banks to make investments
designed primarily to promote the pub-
lic welfare, including the welfare of
low- and moderate-income areas or in-
dividuals, such as by providing hous-
ing, services, or jobs. It is the OCC’s
policy to encourage national banks to
make investments described in § 24.3,
consistent with safety and soundness.
The OCC believes that national banks

can promote the public welfare through
a variety of investments, including
those in community development cor-
porations (CDCs) and community de-
velopment projects (CD Projects) that
develop affordable housing, foster revi-
talization or stabilization of low- and
moderate-income areas or other areas
targeted for redevelopment by local,
state, tribal or Federal government, or
provide equity or debt financing for
small businesses that are located in
such areas or that produce or retain
permanent jobs for low- and moderate-
income persons. This part provides:

(1) The standards that the OCC uses
to determine whether an investment is
designed primarily to promote the pub-
lic welfare; and

(2) The procedures that apply to
these investments.

(c) OMB control number. The collec-
tion of information requirements con-
tained in this part were approved by
the Office of Management and Budget
under OMB control number 1557–0194.

(d) National banks that make loans
or investments that are designed pri-
marily to promote the public welfare
and that are authorized under provi-
sions of the banking laws other than 12
U.S.C. 24(Eleventh), may do so without
regard to the provisions of 12 U.S.C.
24(Eleventh) or this part.

[61 FR 49660, Sept. 23, 1996, as amended at 64
FR 70990, Dec. 20, 1999]

§ 24.2 Definitions.
For purposes of this part, the fol-

lowing definitions apply:
(a) Adequately capitalized has the

same meaning as adequately capital-
ized in 12 CFR 6.4.

(b) Capital and surplus means:
(1) A bank’s Tier 1 and Tier 2 capital

calculated under the OCC’s risk-based
capital standards set out in Appendix A
to 12 CFR part 3 as reported in the
bank’s Consolidated Report of Condi-
tion and Income as filed under 12
U.S.C. 161; plus

(2) The balance of a bank’s allowance
for loan and lease losses not included
in the bank’s Tier 2 capital, for pur-
poses of the calculation of risk-based
capital under Appendix A to 12 CFR
part 3, as reported in the bank’s Con-
solidated Report of Condition and In-
come as filed under 12 U.S.C. 161.
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