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through any other judicial or adminis-
trative proceeding authorized by law.
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Subpart A—Bank Powers
§ 7.1000 National bank ownership of

property.
(a) Investment in real estate necessary

for the transaction of business—(1) Gen-
eral. Under 12 U.S.C. 29(First), a na-
tional bank may invest in real estate
that is necessary for the transaction of
its business.

(2) Type of real estate. For purposes of
12 U.S.C. 29(First), this real estate in-
cludes:

(i) Premises that are owned and occu-
pied (or to be occupied, if under con-
struction) by the bank, its branches, or
its consolidated subsidiaries;

(ii) Real estate acquired and in-
tended, in good faith, for use in future
expansion;
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(iii) Parking facilities that are used
by customers or employees of the bank,
its branches, and its consolidated sub-
sidiaries;

(iv) Residential property for the use
of bank officers or employees who are:

(A) Located in remote areas where
suitable housing at a reasonable price
is not readily available; or

(B) Temporarily assigned to a foreign
country, including foreign nationals
temporarily assigned to the United
States; and

(v) Property for the use of bank offi-
cers, employees, or customers, or for
the temporary lodging of such persons
in areas where suitable commercial
lodging is not readily available, pro-
vided that the purchase and operation
of the property qualifies as a deduct-
ible business expense for Federal tax
purposes.

(3) Permissible means of holding. A na-
tional bank may acquire and hold real
estate under this paragraph (a) by any
reasonable and prudent means, includ-
ing ownership in fee, a leasehold es-
tate, or in an interest in a cooperative.
The bank may hold this real estate di-
rectly or through one or more subsidi-
aries. The bank may organize a bank
premises subsidiary as a corporation,
partnership, or similar entity (e.g., a
limited liability company).

(b) Fixed assets. A national bank may
own fixed assets necessary for the
transaction of its business, such as fix-
tures, furniture, and data processing
equipment.

(c) Investment in bank premises—(1) In-
vestment limitation; approval. 12 U.S.C.
371d governs when OCC approval is re-
quired for national bank investment in
bank premises. A bank may seek ap-
proval from the OCC in accordance
with the procedures set forth in 12 CFR
5.37.

(2) Option to purchase. An unexercised
option to purchase bank premises or
stock in a corporation holding bank
premises is not an investment in bank
premises. A national bank must receive
OCC approval to exercise the option if
the price of the option and the bank’s
other investments in bank premises ex-
ceed the amount of the bank’s capital
stock.

(d) Other real property—(1) Lease fi-
nancing of public facilities. A national

bank may purchase or construct a mu-
nicipal building, school building, or
other similar public facility and, as
holder of legal title, lease the facility
to a municipality or other public au-
thority having resources sufficient to
make all rental payments as they be-
come due. The lease agreement must
provide that the lessee will become the
owner of the building or facility upon
the expiration of the lease.

(2) Purchase of employee’s residence. To
facilitate the efficient use of bank per-
sonnel, a national bank may purchase
the residence of an employee who has
been transferred to another area in
order to spare the employee a loss in
the prevailing real estate market. The
bank must arrange for early divest-
ment of title to such property.

[61 FR 4862, Feb. 9, 1996, as amended at 61 FR
60387, Nov. 27, 1996]

§ 7.1001 National bank acting as gen-
eral insurance agent.

Pursuant to 12 U.S.C. 92, a national
bank may act as an agent for any fire,
life, or other insurance company in any
place the population of which does not
exceed 5,000 inhabitants. This provision
is applicable to any office of a national
bank when the office is located in a
community having a population of less
than 5,000, even though the principal
office of such bank is located in a com-
munity whose population exceeds 5,000.

§ 7.1002 National bank acting as find-
er.

(a) General. A national bank may act
as a finder in bringing together a buyer
and seller.

(b) Qualification. Acting as a finder
includes, without limitation, identi-
fying potential parties, making inquir-
ies as to interest, introducing or ar-
ranging meetings of interested parties,
and otherwise bringing parties to-
gether for a transaction that the par-
ties themselves negotiate and consum-
mate. Acting as a finder does not in-
clude activities that would charac-
terize the bank as a broker under appli-
cable Federal law.

(c) Advertisement and fee. Unless oth-
erwise prohibited, a national bank may
advertise the availability of, and ac-
cept a fee for, the services provided
pursuant to this section.
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§ 7.1003 Money lent at banking offices
or at other than banking offices.

(a) General. For purposes of what con-
stitutes a branch within the meaning
of 12 U.S.C. 36(j) and 12 CFR 5.30,
‘‘money’’ is deemed to be ‘‘lent’’ only
at the place, if any, where the borrower
in-person receives loan proceeds di-
rectly from bank funds:

(1) From the lending bank or its oper-
ating subsidiary; or

(2) At a facility that is established by
the lending bank or its operating sub-
sidiary.

(b) Receipt of bank funds representing
loan proceeds. Loan proceeds directly
from bank funds may be received by a
borrower in person at a place that is
not the bank’s main office and is not li-
censed as a branch without violating 12
U.S.C. 36, 12 U.S.C. 81 and 12 CFR 5.30,
provided that a third party is used to
deliver the funds and the place is not
established by the lending bank or its
operating subsidiary. A third party in-
cludes a person who satisfies the re-
quirements of § 7.1012(c)(2), or one who
customarily delivers loan proceeds di-
rectly from bank funds under accepted
industry practice, such as an attorney
or escrow agent at a real estate clos-
ing.

§ 7.1004 Loans originating at other
than banking offices.

(a) General. A national bank may use
the services of, and compensate persons
not employed by, the bank for origi-
nating loans.

(b) Approval. An employee or agent of
a national bank or of its operating sub-
sidiary may originate a loan at a site
other than the main office or a branch
office of the bank. This action does not
violate 12 U.S.C. 36 and 12 U.S.C. 81 if
the loan is approved and made at the
main office or a branch office of the
bank or at an office of the operating
subsidiary located on the premises of,
or contiguous to, the main office or
branch office of the bank.

§ 7.1005 Credit decisions at other than
banking offices.

A national bank and its operating
subsidiary may make a credit decision
regarding a loan application at a site
other than the main office or a branch
office of the bank without violating 12

U.S.C. 36 and 12 U.S.C. 81, provided that
‘‘money’’ is not deemed to be ‘‘lent’ at
those other sites within the meaning of
§ 7.1003.

§ 7.1006 Loan agreement providing for
a share in profits, income, or earn-
ings or for stock warrants.

A national bank may take as consid-
eration for a loan a share in the profit,
income, or earnings from a business en-
terprise of a borrower. A national bank
also may take as consideration for a
loan a stock warrant issued by a busi-
ness enterprise of a borrower, provided
that the bank does not exercise the
warrant. The share or stock warrant
may be taken in addition to, or in lieu
of, interest. The borrower’s obligation
to repay principal, however, may not
be conditioned upon the value of the
profit, income, or earnings of the busi-
ness enterprise or upon the value of the
warrant received.

§ 7.1007 Acceptances.
A national bank is not limited in the

character of acceptances it may make
in financing credit transactions. Bank-
ers’ acceptances may be used for such
purpose, since the making of accept-
ances is an essential part of banking
authorized by 12 U.S.C. 24.

§ 7.1008 Preparing income tax returns
for customers or public.

A national bank may not serve as an
expert tax consultant. However, a na-
tional bank may assist its customers in
preparing their tax returns, either gra-
tuitously or for a reasonable fee.

§ 7.1009 National bank holding collat-
eral stock as nominee.

A national bank that accepts stock
as collateral for a loan may have such
stock transferred to the bank’s name
as nominee.

§ 7.1010 Postal service by national
bank.

(a) General. A national bank may
maintain and operate a postal sub-
station on banking premises and re-
ceive income from it. The services per-
formed by the substation are those per-
mitted under applicable rules of the
United States Postal Service and may
include meter stamping of letters and
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packages, and the sale of related insur-
ance. The bank may advertise, develop,
and extend the services of the sub-
station for the purpose of attracting
customers to the bank.

(b) Postal regulations. A national bank
operating a postal substation shall do
so in accordance with the rules and
regulations of the United States Postal
Service. The national bank shall keep
the books and records of the substation
separate from those of other banking
operations. Under 39 U.S.C. 404 and any
regulations issued pursuant thereto,
the United States Postal Service may
inspect the books and records of the
substation.

§ 7.1011 National bank acting as pay-
roll issuer.

A national bank may disburse to an
employee of a customer payroll funds
deposited with the bank by that cus-
tomer. The bank may disburse those
funds by direct payment to the em-
ployee, by crediting an account in the
employee’s name at the disbursing
bank, or by forwarding funds to an-
other institution in which an employee
maintains an account.

§ 7.1012 Messenger service.
(a) Definition. For purposes of this

section, a ‘‘messenger service’’ means
any service, such as a courier service
or armored car service, used by a na-
tional bank and its customers to pick
up from, and deliver to, specific cus-
tomers at locations such as their
homes or offices, items relating to
transactions between the bank and
those customers.

(b) Pick–up and delivery of items consti-
tuting nonbranching activities. Pursuant
to 12 U.S.C. 24 (Seventh), a national
bank may establish and operate a mes-
senger service, or use, with its cus-
tomers, a third party messenger serv-
ice. The bank may use the messenger
service to transport items relevant to
the bank’s transactions with its cus-
tomers without regard to the branch-
ing limitations set forth in 12 U.S.C. 36,
provided the service does not engage in
branching functions within the mean-
ing of 12 U.S.C. 36(j). In establishing or
using such a facility, the national bank
may establish terms, conditions, and
limitations consistent with this sec-

tion and appropriate to assure compli-
ance with safe and sound banking prac-
tices.

(c) Pick–up and delivery of items consti-
tuting branching functions by a mes-
senger service established by a third
party. (1) Pursuant to 12 U.S.C. 24 (Sev-
enth), a national bank and its cus-
tomers may use a messenger service to
pick up from, and deliver to customers
items that relate to branching func-
tions within the meaning of 12 U.S.C.
36, provided the messenger service is
established and operated by a third
party. In using such a facility, a na-
tional bank may establish terms, con-
ditions, and limitations, consistent
with this section and appropriate to as-
sure compliance with safe and sound
banking practices.

(2) The OCC reviews whether a mes-
senger service is established by a third
party on a case–by–case basis, consid-
ering all of the circumstances. How-
ever, a messenger service is clearly es-
tablished by a third party if:

(i) A party other than the national
bank owns or rents the messenger serv-
ice and its facilities and employs the
persons who provide the service;

(ii)(A) The messenger service retains
the discretion to determine in its own
business judgment which customers
and geographic areas it will serve; or

(B) If the messenger service and the
bank are under common ownership or
control, the messenger service actually
provides its services to the general
public, including other depository in-
stitutions, and retains the discretion
to determine in its own business judg-
ment which customers and geographic
areas it will serve;

(iii) The messenger service maintains
ultimate responsibility for scheduling,
movement, and routing;

(iv) The messenger service does not
operate under the name of the bank,
and the bank and the messenger serv-
ice do not advertise, or otherwise rep-
resent, that the bank itself is providing
the service, although the bank may ad-
vertise that its customers may use one
or more third party messenger services
to transact business with the bank;

(v) The messenger service assumes
responsibility for the items during
transit and for maintaining adequate

VerDate 11<MAY>2000 09:10 Jan 25, 2001 Jkt 194033 PO 00000 Frm 00118 Fmt 8010 Sfmt 8010 Y:\SGML\194033T.XXX pfrm02 PsN: 194033T



119

Comptroller of the Currency, Treasury § 7.1016

30 Examples of such laws or rules of prac-
tice include: The applicable version of Arti-
cle 5 of the Uniform Commercial Code (UCC)
(1962, as amended 1990) or revised Article 5 of
the UCC (as amended 1995) (available from
West Publishing Co., 1/800/328–4880); the Uni-
form Customs and Practice for Documentary
Credits (International Chamber of Commerce
(ICC) Publication No. 500) (available from
ICC Publishing, Inc., 212/206–1150; http://
www.iccwbo.org); the International Standby
Practices (ISP98) (ICC Publication No. 590)
(available from the Institute of Inter-
national Banking Law & Practice, 301/869–
9840; http://www.iiblp.org); the United Na-
tions Convention on Independent Guarantees
and Stand-by Letters of Credit (adopted by
the U.N. General Assembly in 1995 and signed
by the U.S. in 1997) (available from the U.N.
Commission on International Trade Law, 212/
963–5353); and the Uniform Rules for Bank-to-
Bank Reimbursements Under Documentary
Credits (ICC Publication No. 525) (available
from ICC Publishing, Inc., 212/206–1150; http:/
/www.iccwbo.org); as any of the foregoing
may be amended from time to time.

insurance covering thefts, employee fi-
delity, and other in-transit losses; and

(vi) The messenger service acts as the
agent for the customer when the items
are in transit. The bank deems items
intended for deposit to be deposited
when credited to the customer’s ac-
count at the bank’s main office, one of
its branches, or another permissible fa-
cility, such as a back office facility
that is not a branch. The bank deems
items representing withdrawals to be
paid when the items are given to the
messenger service.

(3) A national bank may defray all or
part of the costs incurred by a cus-
tomer in transporting items through a
messenger service. Payment of those
costs may only cover expenses associ-
ated with each transaction involving
the customer and the messenger serv-
ice. The national bank may impose
terms, conditions, and limitations that
it deems appropriate with respect to
the payment of such costs.

(d) Pickup and delivery of items per-
taining to branching activities where the
messenger service is established by the na-
tional bank. A national bank may es-
tablish and operate a messenger service
to transport items relevant to the
bank’s transactions with its customers
if such transactions constitute one or
more branching functions within the
meaning of 12 U.S.C. 36(j), provided the
bank receives approval to establish a
branch pursuant to 12 CFR 5.30.

[61 FR 4862, Feb. 9, 1996, as amended at 64 FR
60098, Nov. 4, 1999]

§ 7.1013 Debt cancellation contracts.
A national bank may enter into a

contract to provide for loss arising
from cancellation of an outstanding
loan upon the death or disability of a
borrower. The imposition of an addi-
tional charge and the establishment of
necessary reserves in order to enable
the bank to enter into such debt can-
cellation contracts are a lawful exer-
cise of the powers of a national bank.

§ 7.1014 Sale of money orders at non-
banking outlets.

A national bank may designate bond-
ed agents to sell the bank’s money or-
ders at nonbanking outlets. The re-
sponsibility of both the bank and its
agent should be defined in a written

agreement setting forth the duties of
both parties and providing for remu-
neration of the agent. The bank’s
agents need not report on sales and
transmit funds from the nonbanking
outlets more frequently than at the
end of the third business day following
receipt of the funds.

§ 7.1015 Receipt of stock from a small
business investment company.

A national bank may purchase the
stock of a small business investment
company (SBIC) (see 15 U.S.C. 682(b)),
and may receive the benefits of such
stock ownership (e.g., stock dividends).
The receipt and retention of a dividend
by a national bank from an SBIC in the
form of stock of a corporate borrower
of the SBIC is not a purchase of stock
within the meaning of 12 U.S.C. 24
(Seventh).

§ 7.1016 Independent undertakings to
pay against documents.

(a) General authority. A national bank
may issue and commit to issue letters
of credit and other independent under-
takings within the scope of the applica-
ble laws or rules of practice recognized
by law.30 Under such letters of credit
and other independent undertakings,
the bank’s obligation to honor depends
upon the presentation of specified doc-
uments and not upon nondocumentary
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conditions or resolution of questions of
fact or law at issue between the appli-
cant and the beneficiary. A national
bank may also confirm or otherwise
undertake to honor or purchase speci-
fied documents upon their presentation
under another person’s independent un-
dertaking within the scope of such laws
or rules.

(b) Safety and soundness consider-
ations—(1) Terms. As a matter of safe
and sound banking practice, banks that
issue independent undertakings should
not be exposed to undue risk. At a min-
imum, banks should consider the fol-
lowing:

(i) The independent character of the
undertaking should be apparent from
its terms (such as terms that subject it
to laws or rules providing for its inde-
pendent character);

(ii) The undertaking should be lim-
ited in amount;

(iii) The undertaking should:
(A) Be limited in duration; or
(B) Permit the bank to terminate the

undertaking either on a periodic basis
(consistent with the bank’s ability to
make any necessary credit assess-
ments) or at will upon either notice or
payment to the beneficiary; or

(C) Entitle the bank to cash collat-
eral from the applicant on demand
(with a right to accelerate the appli-
cant’s obligations, as appropriate); and

(iv) The bank either should be fully
collateralized or have a post-honor
right of reimbursement from the appli-
cant or from another issuer of an inde-
pendent undertaking. Alternatively, if
the bank’s undertaking is to purchase
documents of title, securities, or other
valuable documents, the bank should
obtain a first priority right to realize
on the documents if the bank is not
otherwise to be reimbursed.

(2) Additional considerations in special
circumstances. Certain undertakings re-
quire particular protections against
credit, operational, and market risk:

(i) In the event that the undertaking
is to honor by delivery of an item of
value other than money, the bank
should ensure that market fluctuations
that affect the value of the item will
not cause the bank to assume undue
market risk;

(ii) In the event that the undertaking
provides for automatic renewal, the

terms for renewal should be consistent
with the bank’s ability to make any
necessary credit assessments prior to
renewal;

(iii) In the event that a bank issues
an undertaking for its own account,
the underlying transaction for which it
is issued must be within the bank’s au-
thority and comply with any safety
and soundness requirements applicable
to that transaction.

(3) Operational expertise. The bank
should possess operational expertise
that is commensurate with the sophis-
tication of its independent undertaking
activities.

(4) Documentation. The bank must ac-
curately reflect the bank’s under-
takings in its records, including any
acceptance or deferred payment or
other absolute obligation arising out of
its contingent undertaking.

(c) Coverage. An independent under-
taking within the meaning of this sec-
tion is not subject to the provisions of
§ 7.1017.

[61 FR 4862, Feb. 9, 1996, as amended at 64 FR
60099, Nov. 4, 1999]

§ 7.1017 National bank as guarantor or
surety on indemnity bond.

A national bank may lend its credit,
bind itself as a surety to indemnify an-
other, or otherwise become a guarantor
(including, pursuant to 12 CFR 28.4,
guaranteeing the deposits and other li-
abilities of its Edge corporations and
Agreement corporations and of its cor-
porate instrumentalities in foreign
countries), if:

(a) The bank has a substantial inter-
est in the performance of the trans-
action involved (for example, a bank,
as fiduciary, has a sufficient interest in
the faithful performance by a cofidu-
ciary of its duties to act as surety on
the bond of such cofiduciary); or

(b) The transaction is for the benefit
of a customer and the bank obtains
from the customer a segregated deposit
that is sufficient in amount to cover
the bank’s total potential liability. A
segregated deposit under this section
includes collateral:

(1) In which the bank has perfected
its security interest (for example, if
the collateral is a printed security, the
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2 Available upon request from the OCC
Communications Division, 250 E Street, SW.,
Washington, DC 20219, (202) 874–4700.

bank must have obtained physical con-
trol of the security, and, if the collat-
eral is a book entry security, the bank
must have properly recorded its secu-
rity interest); and

(2) That has a market value, at the
close of each business day, equal to the
bank’s total potential liability and is
composed of:

(i) Cash;
(ii) Obligations of the United States

or its agencies;
(iii) Obligations fully guaranteed by

the United States or its agencies as to
principal and interest; or

(iv) Notes, drafts, or bills of exchange
or bankers’ acceptances that are eligi-
ble for rediscount or purchase by a
Federal Reserve Bank; or

(3) That has a market value, at the
close of each business day, equal to 110
percent of the bank’s total potential li-
ability and is composed of obligations
of a State or political subdivision of a
State.

[61 FR 4862, Feb. 9, 1996, as amended at 64 FR
60099, Nov. 4, 1999]

§ 7.1018 Automatic payment plan ac-
count.

A national bank may, for the benefit
and convenience of its savings deposi-
tors, adopt an automatic payment plan
under which a savings account will
earn dividends at the current rate paid
on regular savings accounts. The de-
positor, upon reaching a previously
designated age, receives his or her ac-
cumulated savings and earned interest
in installments of equal amounts over
a specified period.

§ 7.1019 Furnishing of products and
services by electronic means and fa-
cilities.

A national bank may perform, pro-
vide, or deliver through electronic
means and facilities any activity, func-
tion, product, or service that it is oth-
erwise authorized to perform, provide,
or deliver. A national bank may also,
in order to optimize the use of the
bank’s resources, market and sell to
third parties electronic capacities ac-
quired or developed by the bank in
good faith for banking purposes.

§ 7.1020 Purchase of open accounts.

(a) General. The purchase of open ac-
counts is a part of the business of
banking and within the power of a na-
tional bank.

(b) Export transactions. A national
bank may purchase open accounts in
connection with export transactions;
the accounts should be protected by in-
surance such as that provided by the
Foreign Credit Insurance Association
and the Export-Import Bank.

Subpart B—Corporate Practices

§ 7.2000 Corporate governance proce-
dures.

(a) General. A national bank pro-
posing to engage in a corporate govern-
ance procedure shall comply with ap-
plicable Federal banking statutes and
regulations, and safe and sound bank-
ing practices.

(b) Other sources of guidance. To the
extent not inconsistent with applicable
Federal banking statutes or regula-
tions, or bank safety and soundness, a
national bank may elect to follow the
corporate governance procedures of the
law of the state in which the main of-
fice of the bank is located, the law of
the state in which the holding com-
pany of the bank is incorporated, the
Delaware General Corporation Law,
Del. Code Ann. tit. 8 (1991, as amended
1994, and as amended thereafter), or the
Model Business Corporation Act (1984,
as amended 1994, and as amended there-
after). A national bank shall designate
in its bylaws the body of law selected
for its corporate governance proce-
dures.

(c) No-objection procedures. The OCC
also considers requests for its staff’s
position on the ability of a national
bank to engage in a particular cor-
porate governance procedure in accord-
ance with the no-objection procedures
set forth in Banking Circular 205 or
any subsequently published agency
procedures.2 Requests should dem-
onstrate how the proposed practice is
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