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approval by the Attorney General is re-
quired), or if consultation with the De-
partment of Justice is desired or re-
quired pursuant to §14.6 of the regula-
tions, the Assistant General Counsel
for Finance and Litigation will prepare
and compile the material required by
the Department of Justice under §14.7
of the Regulations.

(c) Denial of a claim shall be commu-
nicated as provided by §14.9 of the reg-
ulations (28 CFR Part 14).

(d) Designees hereunder are respon-
sible for the control over and expedi-
tious handling of claims, bearing in
mind the applicable statutory time
limitations for adjudications of claims.

[32 FR 3769, Mar. 7, 1967, as amended at 48 FR
31636, July 11, 1983; 63 FR 29945, June 2, 1998]

§2.6 Payment of claims.

When an award is made, the file on
the case shall be transmitted to the ap-
propriate fiscal office for payment by
the Department or for transmittal for
payment as prescribed by §14.10 of the
Regulations (28 CFR Part 14). Prior to
payment appropriate releases shall be
obtained, as provided in said section.

[32 FR 3769, Mar. 7, 1967]

§2.7 Supplementary regulations.

(a) The Assistant General Counsel for
Finance and Litigation may from time
to time issue such supplementary regu-
lations or instructions as he/she deems
appropriate to carry out the purpose of
this part.

(b) Any designee mentioned in para-
graph (a) of §2.3 may issue regulations
or instructions covering his/her area of
responsibility hereunder which are con-
sistent with this part and with those
issued under paragraph (a) of this sec-
tion, such regulations and instructions
to be approved by the Assistant Gen-
eral Counsel for Finance and Litiga-
tion.

[32 FR 3769, Mar. 7, 1967, as amended at 48 FR
31636, July 11, 1983. Redesignated and amend-
ed at 63 FR 29945, June 2, 1998]
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§4.1 Scope and purpose.

(a) This part sets forth the rules of
the Department of Commerce whereby
the Department and its organizational
units are to make publicly available
the materials and indexes specified in 5
U.S.C. 552(a)(2) and the records re-
quested under 5 U.S.C. 552(a)(3).

(b) These rules conform to require-
ments of the Freedom of Information
Act, 5 U.S.C. 552; as amended, and sup-
plement Department Administrative
Order 205-12, which contains policies,
delegations of authority, and other cri-
teria implementing 5 U.S.C. 552. DAO
205-12 is attached as Appendix A to this
part.

(c) Certain units of the Department
other than those identified in §4.4(d)
have, pursuant to delegated authority
and for appropriate reasons, estab-
lished their own facilities for the pub-
lic inspection and copying of records.
The units have provided for separate
locations to which requests for records
are to be made. These facilities and lo-
cations are identified in Appendix B to
this part. The units may publish in the
FEDERAL REGISTER supplementary
rules in addition to but not incon-
sistent with this part, DAO 205-12, and
the rules and regulations contained in
their respective chapters of the Code of
Federal Regulations or otherwise in
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the FEDERAL REGISTER. These supple-
mentary rules shall be maintained in
the central public reference facility
identified in §4.4(c), where information
about them may be obtained.

§4.2 Policies.

(a) Department Administrative Order
205-12 contains the basic policies and
other criteria to be considered in
issuing and administering these rules.

(b) Requests for records made under 5
U.S.C. 552(a)(3) apply only to existing
records. The Department is not re-
quired, in response to a request, to cre-
ate records by combining or compiling
information contained in existing
records, to program or reprogram com-
puters, or otherwise to prepare new
records. Departmental officials may,
upon request, provide or create new in-
formation in record form pursuant to
user charge statutes, such as 15 U.S.C.
152527, or in accord with authority
otherwise provided by law.

§4.3 Definitions.

(a) All terms used in this part which
are defined in 5 U.S.C. 551 shall have
the same meaning herein.

(b) As used in this part, Act means
the “Freedom of Information Act,” as
amended, 5 U.S.C. 552.

(c) The terms Office of the Secretary
and operating unit, as explained in De-
partment Organization Order 1-1, ‘“Mis-
sion and Organization of the Depart-
ment of Commerce” (35 FR 19704, De-
cember 27, 1970), are defined as follows:

(1) The “Office of the Secretary’ is
the general management arm of the
Department and provides the principal
support to the Secretary in formu-
lating policy and in providing advice to
the President. It provides program
leadership for the Department’s func-
tions and exercises general supervision
over the operating units. It also di-
rectly carries out program functions as
may be assigned by the Secretary from
time to time, and provides, as deter-
mined to be more economical or effi-
cient, administrative and other support
services for designated operating units.

(2) An ‘“‘operating unit’ is an organi-
zational entity outside the Office of the
Secretary charged with carrying out
specified substantive functions (.e.
programs) of the Department. The op-
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erating units constitute the compo-
nents of the Department through
which most of its substantive functions
are carried out.

(d) The term unit as used in this part
means

(1) An operating unit of the Depart-
ment, and

(2) Each Secretarial officer and the
persons and the Departmental officers
reporting to a Secretarial officer.

[63 FR 6972, Mar. 4, 1988; 53 FR 16211, May 5,
1988]

§4.4 Availability of materials for in-
spection and copying; indexes.

(a) The Assistant Secretary for Ad-
ministration has established and main-
tains a central public reference facility
available to units of the Department,
at which place the following materials
of those units utilizing the facility
shall be made available for public in-
spection and copying:

(1) Final opinions and orders, includ-
ing concurring and dissenting opinions,
made in the adjudication of cases;

(2) Those statements of policy and in-
terpretations which have been adopted
by the participating organizations and
are not published in the FEDERAL REG-
ISTER;

(3) Administrative staff manuals and
instructions to staff that affect a mem-
ber of the public;

(4) Current indexes providing identi-
fying information for the public as to
any matter which was issued, adopted,
or promulgated after July 4, 1967, and
is required by 5 U.S.C. 552(a)(2) to be
made available or published;

(5) Records of the final votes of each
member in every proceeding of an
agency comprised of more than one
member.

(6) Rules and decisions denying re-
quests for records which otherwise im-
plement or relate to the Act; and

(7) Materials published in the FED-
ERAL REGISTER pursuant to 5 U.S.C. 552
(a)(1) and such other materials which
each unit may consider desirable and
practical to make available for the
convenience of the public.

(b) The Secretary of Commerce has
determined (DAO 205-12, subparagraph
5.02a.5), that it is unnecessary and im-
practicable to publish quarterly or
more frequently and distribute (by sale
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or otherwise) copies of each index and
supplements thereto, as provided in 5
U.S.C. 552(a)(2). Upon request, copies of
such indexes shall be provided at a cost
not to exceed the direct cost of duplica-
tion and mailing, if required.

(c) The central facility established by
the Assistant Secretary for Adminis-
tration is the Central Reference and
Records Inspection Facility, Room
H6628, Department of Commerce Build-
ing, 14th Street between Constitution
and Pennsylvania Avenue NW., Wash-
ington, DC 20230. The facility is open to
the public Monday through Friday of
each week, except on official holidays
of the Federal Government, between
the hours of 9 a.m. and 4:30 p.m. There
are no fees or formal requirements for
inspection of materials. Equipment for
making copies of these materials is
available for use by the public. Copies
of various Commerce Department ma-
terials regularly available for sale by
the Department may be purchased at
the facility. Information about these
materials can also be obtained at this
facility. Correspondence concerning
materials available at the facility or
information about the rules imple-
menting the Act may be sent to the
above address. The telephone number
of the facility is (202) 377-3271.

(d) The following units of the Depart-
ment are participating in the use of
this central facility: All components of
the Office of the Secretary of Com-
merce.

(e) Other units of the Department
which have established separate public
reference facilities, listed in Appendix
B to this part, may publish rules appli-
cable to the services provided therein
for public inspection and copying of
materials, provided such rules are not
inconsistent with the part.

§4.5 Requests for records.

(a) A request for a record (or infor-
mation contained therein) of the De-
partment which is not customarily
made available to the public as part of
the Department’s regular informa-
tional services or which is not avail-
able in a public reference facility de-
scribed in §4.4(c) or Appendix B to this
part, shall be made in writing, with the
envelope and the letter clearly marked
“Freedom of Information Request’ to

31

§4.5

distinguish it from other mail to the
Department. Each such request, so
marked, shall be addressed to the unit
of the Department identified in Appen-
dix B to this part which the requester
knows or has reason to believe is re-
sponsible for the records requested. If
the requester is not sure which is the
responsible addressee unit, it shall ad-
dress the request to the central facility
identified in §4.4(c), or obtain advance
information from that facility as to
which is the responsible addressee unit.

(b) Any request for records which is
not marked and addressed as specified
in paragraph (a) of this section will be
so marked and addressed by Depart-
ment personnel and forwarded imme-
diately to the responsible unit having
possession or control of the records re-
quested or having primary concern
with such records. A request which is
improperly addressed by the requester
will not be deemed to have been ‘‘re-
ceived” for purposes of the time period
set forth in 5 U.S.C. 552(a)(6), until the
earlier of the time that (1) forwarding
of the request to the responsible unit
has been effected, or (2) such for-
warding would have been effected with
the exercise of due diligence by Depart-
ment personnel. In each instance when
a request is forwarded, the responsible
unit receiving it shall notify the re-
quester that the request was improp-
erly addressed and of the date the re-
quest was received by the unit.

(c) Requesters must reasonably de-
scribe the records sought. A request for
records shall identify the records suffi-
ciently to enable Department per-
sonnel familiar with the subject matter
to locate them with a reasonable
amount of effort. The requester shall,
to the extent possible, furnish specific
descriptive information regarding date
and place the records were made, the
file descriptions, subject matter, per-
sons involved, and other pertinent de-
tails that will help identify the
records. If the request relates to a mat-
ter in pending litigation, the court, lo-
cation, and case shall be identified.
When more than one record is re-
quested, the request shall clearly de-
scribe each specific record, and the spe-
cific information requested which is
contained in the record, so that its
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availability may be separately deter-
mined. When appropriate, the requester
shall describe the intended use of the
requested records. Employees at a fa-
cility or at a specific address listed in
Appendix B will assist the public to a
reasonable extent in framing a request.

[63 FR 6972, Mar. 4, 1988; 53 FR 16211, May 5,
1988]

§4.6 Initial determinations of avail-
ability of records.

(a) The responsible unit which re-
ceives a request for records shall
promptly log the receipt of the request,
and within ten days of its receipt (ex-
cluding Saturdays, Sundays, and legal
public holidays) shall initially deter-
mine:

(1) Whether the request is for records
under the Act, is for materials avail-
able otherwise than under the Act, or
is for information not contained in ex-
isting records and, therefore, not under
the Act. The requester shall be prompt-
ly notified in writing how the request
is being handled when it does not come
within the Act.

(2) Whether the records requested are
reasonably described and can be lo-
cated on the basis of the information
supplied by the requester. If any of the
records requested cannot be identified
and located from the information fur-
nished, the unit shall promptly so in-
form the requester in writing, speci-
fying what additional identification is
needed to assist the unit in locating
the record, and offering to assist the
requester to reformulate the request.

(3) Whether the records no longer
exist, or are not in the unit’s posses-
sion. The unit should, if it knows
which unit of the Department or other
agency may have the records, forward
the request to it. In each instance, the
unit shall promptly notify the re-
quester in writing.

(4) Whether the requested records are
the exclusive or primary concern of an-
other executive agency. If so, the unit
shall refer the request and the respon-
sive records to that other agency for
further action under its rules, and
promptly notify the requester in writ-
ing of this referral. When the subject
matter of a classified record originated
by another agency indicates that dis-
closure of the identity of the
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orginating agency might itself com-
promise national security, that agency
shall be consulted prior to any referral
of the responsive records.

(5) Whether the request is a categor-
ical one. A categorical request, i.e., one
for all records falling within a reason-
ably specific but broad category, shall
be regarded as conforming to the statu-
tory requirement that records be rea-
sonably described, if the particular
records can be identified, searched for,
collected and produced without unduly
burdening or disrupting the unit’s op-
erations. If the categorical request
does not reasonably describe the
records requested, the unit shall
promptly notify the requester in writ-
ing specifying what additional identi-
fication is needed, and extend to the re-
quester an opportunity to confer with
Department personnel to attempt to
reformulate the request so as to rea-
sonably describe the records.

(6) In determining records responsive
to a request a unit ordinarily shall in-
clude only those records within a unit’s
possession and control as of the date of
its receipt of the request.

(7) In each of the situations set forth
in paragraphs (a) and (b) of this sec-
tion, the procedures relating to fees de-
scribed in §4.9 shall be applied and co-
ordinated as appropriate.

(b) An authorized official in the re-
sponsible unit shall review the request
to determine the availability of the
records requested.

(1) The determination shall be made
within ten days (excluding Saturdays,
Sundays and legal public holidays) of
the receipt of the request (as defined in
§4.5(b) of this part), unless the time is
extended as provided in paragraph
(b)(2) of this section.

(2) In unusual circumstances, an ap-
propriate official authorized to make
initial denials of requests may extend
the time for initial determination for
up to ten days (excluding Saturdays,
Sundays and legal public holidays) by
written notice to the requester setting
forth the reasons for the extension and
the date on which a determination is
expected to be sent. Extensions of time
for the initial determination and ex-
tensions of time on appeal may not ex-
ceed a total of ten days, and time
taken for the former counts against
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available appeal extension time. ‘“Un-
usual circumstances’ means, but only
to the extent reasonably necessary to
the processing of a particular request:

(i) The need to search for and collect
the requested records from field facili-
ties or other establishments that are
separate from the office processing the
request;

(ii) The need to search for, collect,
and examine a voluminous amount of
separate and distinct records which are
the subject of a single request, or

(iii) The need for consultation, which
shall be conducted with all practical
speed, with another agency or unit
having a substantial interest in the de-
termination of the request, or among
two or more components of the respon-
sible unit having substantial subject-
matter interest in the pertinent docu-
ments.

(3) If no determination has been sent
to the requester at the end of the ini-
tial ten day period, or the last exten-
sion date, the requester may consider
the request to be initially denied, and
exercise a right of appeal of the denial.
When no determination can be made
within the applicable time period, the
responsible unit shall nevertheless ex-
ercise due dilligence in continuing to
process the request. It shall, on expira-
tion of the applicable time period, in-
form the requester of the reason for the
delay, of the date a determination is
expected to be sent, and of the request-
er’s right to treat the delay as a denial
and to appeal. It may ask the requester
to forego an appeal until a determina-
tion is made.

(4) If it is determined that the
records requested are to be made avail-
able, and there are no further fees to be
paid, the responsible official shall
promptly notify the requester as to
how the disclosable records will be
made available. If there are fees still to
be paid by the requester, the requester
shall be notified that upon payment
the records will immediately be made
available.

(5) Appendix C lists the limited num-
ber of officials who have been author-
ized to make initial denials of requests
for records, except as may be subse-
quently authorized. A reply initially
denying, in whole or in part, a request
for records shall be in writing, signed
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by an authorized official, and it shall
include:

(i) A reference to the specific exemp-
tions of the Act authorizing the with-
holding of the records, stating briefly
why the exemption applies and, where
relevant why a discretionary release is
not appropriate.

(ii) The name and title or position of
each official responsible for the denial.

(iii) A statement of the manner in
which any reasonably segregable por-
tion of a record shall be provided to the
requester after deletion of the portion
which is determined to be exempt.

(iv) A brief statement of the right of
the requester to appeal the determina-
tion to the General Counsel and the ad-
dress to which the appeal should be
sent, in accordance with §4.8 (a) and
(b).

(6) A copy of each initial denial and
its incoming request for records shall
be provided to the Assistant General
Counsel for Administration.

[63 FR 6972, Mar. 4, 1988; 53 FR 16057, 16211,
May 5, 1988]

§4.7 Predisclosure notification proce-
dures for confidential commercial
information.

(a) General policy. Confidential com-
mercial or financial information pro-
vided to the Department of Commerce
by a submitter shall not be disclosed
pursuant to a Freedom of Information
Act request except in accordance with
this section.

(b) Definitions. (1) The term ‘‘con-
fidential commercial or financial infor-
mation” means records provided to the
Department by a submitter that argu-
ably contain material exempt from re-
lease under Exemption 4 of the Free-
dom of Information Act, 5 U.S.C.
552(b)(4), because disclosure could rea-
sonably be expected to cause substan-
tial competitive harm to the sub-
mitter.

(2) The term ‘‘submitter’” means any
person or entity who provides confiden-
tial commercial or financial informa-
tion to the Department. The term
“submitter’”’ includes, but is not lim-
ited to corporations, state govern-
ments and foreign governments.

(c) Notice to submitters. A unit of the
Department of Commerce shall provide
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a submitter with prompt written no-
tice of a request for disclosure of con-
fidential commercial or financial infor-
mation whenever required under para-
graph (d) of this section. Such written
notice shall be sent via certified mail,
return receipt requested, or any other
expeditious manner which provides for
documentation of receipt of such no-
tice. The notice shall either describe
the exact nature of the information re-
quested or provide copies of the records
or portions thereof containing the con-
fidential information.

(d) When notice is required. (1) For
confidential commercial or financial
information submitted to the Depart-
ment prior to January 1, 1988, the unit
shall provide a submitter with notice
of a request whenever:

(i) The records are less than ten
years old, and the information has been
designated by the submitter as con-
fidential commercial or financial infor-
mation;

(ii) The Department has reason to be-
lieve that disclosure of the information
could reasonably be expected to cause
substantial competitive harm; or

(iii) The information is the subject of
a prior express commitment of con-
fidentiality given by the Department
to the submitter.

(2) For confidential commercial or fi-
nancial information submitted to the
Department on or after January 1, 1988,
the unit shall provide a submitter with
notice of a request whenever:

(i) The submitter has in good faith
designated the information as con-
fidential commercial or financial infor-
mation, or

(ii) The unit has reason to believe
that disclosure of the information
could reasonably be expected to result
in substantial competitive harm to the
submitter.

(3) When a submitter has designated
commercial or financial information as
confidential, notice of a FOIA request
for such information shall be required
for a period of not more than ten years
after the date of submission unless the
submitter requests, and provides ac-
ceptable justification for, a specific no-
tice period of greater duration. When-
ever possible, the submitter’s claim of
confidentiality should be supported by
a statement or certification by an offi-
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cer or authorized representative of the
submitter that the information at
issue is in fact confidential commercial
or financial information which has not
been disclosed to the public.

(e) Opportunity to object to disclosure.
Through the notice described in para-
graph (c) of this section, a unit shall
afford a submitter 7 working days from
date of receipt of such notice within
which to provide the unit with a de-
tailed statement of any objection to
disclosure. Such statement shall speci-
fy all grounds for withholding any of
the information and shall demonstrate
why the information is considered to
be commercial or financial information
whose disclosure is likely to cause sub-
stantial competitive harm to the sub-
mitter. Information provided by a sub-
mitter pursuant to this paragraph may
itself be subject to disclosure under the
FOIA. Whenever notice is given to a
submitter under this section the re-
quester shall be advised that the sub-
mitter has been provided with notice
and an opportunity to object to disclo-
sure.

(f) Notice of intent to disclose. A unit
shall carefully consider a submitter’s
objections and specific grounds for non-
disclosure prior to determining wheth-
er to disclose confidential commercial
or financial information. Whenever a
unit decides to disclose information
over the objection of a submitter, the
unit shall forward a written notice to
the submitter which includes:

(1) A statement of the reasons why
the submitter’s objections to disclosure
were not sustained;

(2) A description of the information
to be disclosed; and

(3) A specified disclosure date. Notice
of intent to disclose shall be forwarded
to the submitter via certified mail, re-
turn receipt requested. Such notice
shall state the unit’s intent to disclose
the information on the expiration of 7
working days from the date of the sub-
mitter’s receipt of the notice. When no-
tice of intent to disclose is provided to
the submitter, the requester shall be
advised of such notice and of the speci-
fied disclosure date.

(g) Notice of FOIA lawsuit. Whenever a
requester brings a legal action seeking
to compel disclosure of information
subject to the notice requirements of
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paragraph (d) of this section, the unit
shall promptly notify the submitter.

(h) When notice is not required. The
notice requirements of this section
shall not apply if:

(1) The Department determines that
the information should not be dis-
closed;

(2) The information has been pub-
lished or has been officially made
available to the public;

(3) Disclosure of the information is
required by law (other than 5 U.S.C.
552);

(4) The disclosure is required by an
agency rule which: (i) was adopted pur-
suant to notice and public comment;
(ii) specifies narrow classes of records
submitted to the agency that are to be
released under the Freedom of Infor-
mation Act; and (iii) provides in excep-
tional circumstances for notice when
the submitter provides written jus-
tification, at the time the information
is submitted or a reasonable time
thereafter, that disclosure of the infor-
mation could reasonably be expected to
cause substantial competitive harm; or

(5) The designation made by the sub-
mitter of confidential commercial or
financial information appears obvi-
ously frivolous, except that the Depart-
ment must provide the submitter with
written notice of any final administra-
tive disclosure determination 7 work-
ing days prior to the specified disclo-
sure date.

[63 FR 6972, Mar. 4, 1988; 53 FR 16057, May 5,
1988]

§4.8 Appeals from initial determina-
tions or untimely delays.

(a) When a request for records has
been initially denied in whole or in
part, or has not been timely deter-
mined, or when a requester has re-
ceived an adverse initial determination
regarding any other matter under this
regulation, the requester may submit a
written appeal within thirty calendar
days after the date of the written de-
nial or, if there has been no determina-
tion, on the last day of the applicable
time limit. The appeal shall include a
copy of the original request, the initial
denial, if any, and a statement of the
reasons why the records requested
should be made available and why the
initial denial, if any, was in error. No
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opportunity for personal appearance,
oral argument or hearing on appeal is
provided.

(b) An appeal shall be addressed to
the Assistant General Counsel for Ad-
ministration, Department of Com-
merce, Room 5882, 14th and Constitu-
tion Avenue NW., Washington, DC
20230. Both the appeal envelope and the
letter shall be clearly marked ‘‘Free-
dom of Information Appeal.”” An appeal
not addressed and marked as provided
herein will be so marked by Depart-
ment personnel when it is so identified,
and will be forwarded immediately to
the Assistant General Counsel for Ad-
ministration. An appeal incorrectly ad-
dressed will not be deemed to have
been ‘‘received’’ for purposes of the
time period for appeal set forth in 5
U.S.C. 552(a)(6), until the earlier of the
time that forwarding to the Assistant
General Counsel for Administration
has been effected; or such forwarding
would have been effected with the exer-
cise of due diligence by Department
personnel. In each instance when an
appeal is so forwarded, the Office of the
Assistant General Counsel for Adminis-
tration shall notify the requester that
the appeal was improperly addressed
and of the date the appeal was received
by the office. All appeals shall be de-
cided by the Assistant General Counsel
for Administration with the exception
of appeals for records which were ini-
tially denied by the Assistant General
Counsel for Administration. Appeals
initially denied by the Assistant Gen-
eral Counsel for Administration shall
be decided by the General Counsel at
the address listed in this paragraph.

(c) The Assistant General Counsel for
Administration shall make a deter-
mination on an appeal within twenty
days (excluding Saturdays, Sundays
and legal public holidays) of its re-
ceipt, unless an extension of time is
taken in unusual circumstances, when
the time for action may be extended up
to ten days (excluding Saturdays, Sun-
days and legal public holidays) minus
any days of extension granted at the
initial request level. A notice of such
extension shall be sent to the re-
quester, setting forth the reasons and
the date on which a determination of
the appeal is expected to be sent. As
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used in this paragraph, ‘‘unusual cir-
cumstances’ are defined in §4.6(b)(2).

(d) If a decision on appeal is to make
the records available to the requester
in part or whole, such records shall be
promptly made available as provided in
§4.6.

(e) If no determination of an appeal
has been sent to the requester within
the twenty day period or the last ex-
tension thereof, the requester is
deemed to have exhausted his adminis-
trative remedies with respect to such
request, giving rise to a right of judi-
cial review as specified in 5 U.S.C.
552(2)(6)(C). When no determination
can be sent to the requester within the
time limit, the Assistant General
Counsel for Administration shall none-
theless exercise due diligence in con-
tinuing to process the appeal. When the
time limit expires, the requester shall
be informed of the reason for the delay,
of the date when a determination may
be expected to be made, and of his right
to seek judicial review. The requester
may be asked to forego judicial review
until the appeal is determined.

(f) A determination on appeal shall
be in writing and, when it denies
records in whole or in part, the notice
to the requester shall include:

(1) Identification of the specific ex-
emption or exemptions of the Act au-
thorizing the withholding, a brief ex-
planation of how the exemption ap-
plies, and, when relevant, a statement
as to why a discretionary release is not
appropriate;

(2) A statement that the decision is
final for the Department;

(3) Advice that judicial review of the
denial is available in the district in
which the requester resides or has his
principal place of business, the district
in which the agency records are lo-
cated, or the District of Columbia; and

(4) The names and titles or positions
of each official responsible for the de-
nial of the appeal.

(g) The Assistant General Counsel for
Administration shall send a copy of
each determination on appeal to the
central public reference facility re-
ferred to in §4.4(c) where it will be in-
dexed and kept available for public in-
spection and copying.

[63 FR 6972, Mar. 4, 1988; 53 FR 16058, May 5,
1988, as amended at 57 FR 28781, June 29, 1992]
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§4.9 Fees.

(a) Definitions. The following defini-
tions are applicable to this section.

(1) The term ‘‘direct costs’” means
those expenditures which an agency ac-
tually incurs in searching for and du-
plicating (and in the case of commer-
cial requesters, reviewing) documents
to respond to a FOIA request. Direct
costs include, for example, the salary
of the employee performing work (the
basic rate of pay for the employee plus
16 percent of that rate to cover bene-
fits) and the cost of operating dupli-
cating machinery. Not included in di-
rect costs are overhead expenses such
as costs of space, and heating or light-
ing the facility in which the records
are stored.

(2) The term ‘‘search’ includes all
time spent looking for material that is
responsive to a request, including page-
by-page or line-by-line identification of
material within documents. Such ac-
tivity should be distinguished, how-
ever, from ‘‘review’” of material in
order to determine whether the mate-
rial is exempt from disclosure (see
paragraph (a)(4) of this section).
Searches may be done manually or by
computer using existing programming.

(3) The term ‘‘duplication’ refers to
the process of making a copy of a docu-
ment necessary to respond to a FOIA
request. Such copies can take the form
of paper copy, microform, audio-visual
materials, or machine readable docu-
mentation (e.g., magnetic tape or
disk), among others. The copy provided
must be in a form that is reasonably
usable by requesters.

(4) The term ‘‘review’” refers to the
process of examining documents lo-
cated in response to a request that is
for a commercial use (see paragraph
(a)(5) of this section) to determine
whether any portion of any document
located is permitted to be withheld. It
also includes processing any documents
for disclosure, e.g., doing all that is
necessary to excise them and otherwise
prepare them for release. Review does
not include time spent resolving gen-
eral legal or policy issues regarding the
application of exemptions.

(6) The term ‘‘commercial use re-
quest” refers to a request from or on
behalf of one who seeks information for
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a use or purpose that furthers the com-
mercial, trade, or profit interests of
the requester or the person on whose
behalf the request is made. In deter-
mining whether a requester properly
belongs in this category, the Depart-
ment must determine the use to which
a requester will put the documents re-
quested. Moreover, where the depart-
ment has reasonable cause to doubt the
use to which a requester will put the
records sought, or where that use is not
clear from the request itself, the De-
partment shall seek additional clari-
fication before assigning the request to
a specific category.

(6) The term ‘‘educational institu-
tion” refers to a preschool, a public or
private elementary or secondary
school, an institution of graduate high-
er education, an institution of under-
graduate higher education, an institu-
tion of professional education and an
institution of vocational education,
which operates a program or programs
of scholarly research.

(7) The term ‘‘non-commercial sci-
entific institution’ refers to an insti-
tution that is not operated on a ‘‘com-
mercial”’ basis as that term is ref-
erenced in paragraph (a)(b) of this sec-
tion, and which is operated solely for
the purpose of conducting scientific re-
search the results of which are not in-
tended to promote any particular prod-
ucts or industry.

(8) The term ‘‘representative of the
news media” refers to any person ac-
tively gathering news for an entity
that is organized and operated to pub-
lish or broadcast news to the public.
The term ‘‘news” means information
that is about current events or that
would be of current interest to the pub-
lic. Examples of news media entities
include television or radio stations
broadcasting to the public at large, and
publishers of periodicals (but only in
those instances when they can qualify
as disseminators of ‘‘news’’) who make
their products available for purchase or
subscription by the general public.
These examples are not intended to be
all-inclusive. Moreover, as traditional
methods of news delivery evolve (e.g.,
electronic dissemination of newspapers
through telecommunications services),
such alternative media would be in-
cluded in this category. In the case of
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“freelance’ journalists, they may be
regarded as working for a news organi-
zation if they can demonstrate a solid
basis for expecting publication through
that organization, even though not ac-
tually employed by it. A publication
contract would be the clearest proof,
but the Department may also look to
the past publication record of a re-
quester in making this determination.

(b) Application—Uniform fee schedule.
The fees described in this section apply
to FOIA requests processed by all units
of the Department. They reflect rates
for the full allocable direct cost of
search, review, and duplication. The
fees to be charged shall be based on the
requester category.

(1) The four specific categories and
chargeable fees are:

Category Chargeable service

(i) Commercial Use Request-
ers.

(i) Educational and Non-
commercial Scientific Insti-
tution Requesters.

(iii) Representatives of the
News Media.

(iv) All Other Requesters

Search, Review, and Duplica-
tion.

Duplication (excluding the
cost of the first 100 pages).

Duplication (excluding the
cost of the first 100 pages).

Search and Duplication (ex-
cluding the cost of the first
2 hours of search and 100
pages).

(2) Uniform fee schedule.

Category Rate

(i) Manual search Actual salary rate of em-
ployee involved, plus 16
percent of salary rate.

Actual direct cost, including

(ii) Computerized search

operator time.
(iii) Duplication of records:.
(A) Paper copy reproduction $.07 per page.
(B) Computer tape or printout | Actual cost, including oper-
reproduction. ator time.
(C) Other reproduction (i.e., Actual direct cost, including
microfilm, microfiche, operator time.

microform).

(iv) Review of records (in-
cludes preparation for re-
lease, i.e. excising).

Actual salary rate of em-
ployee conducting review,
plus 16 percent of salary
rate.

(3) Charging interest. Interest may be
charged to those requesters who fail to
pay fees charged in a timely fashion.
Assessment of such interest will com-
mence on the 31st day following the
day on which the billing was sent. In-
terest will be charged at the rate speci-
fied in section 3717 of title 31 U.S.C.
and will accrue from the date of the
billing. The Department reserves the
right to utilize consumer reporting
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agencies, and collection agencies, when
appropriate, to encourage repayment
as authorized by the Debt Collection
Act of 1982 (Pub. L. 97-365).

(c) Waiver or reduction of fees. (1) Doc-
uments shall be furnished without
charge, or at reduced charges if disclo-
sure of the information is in the public
interest because it is likely to con-
tribute significantly to public under-
standing of the operations or activities
of the government, and is not pri-
marily in the commercial interest of
the requester. To assure that the two
basic requirements for waiver are met,
Commerce shall rely on the following
factors in making a determination on
the fee waiver request:

(i) The subject of the request (wheth-
er the subject of the requested records
concerns the operations or activities of
the government);

(ii) The informative value of the in-
formation to be disclosed (whether the
disclosure is likely to contribute to an
understanding of government oper-
ations or activities);

(iii) The contribution to an under-
standing of the subject by the general
public likely to result from disclosure
(whether disclosure of the requested in-
formation will contribute to public un-
derstanding);

(iv) The significance of the contribu-
tion to public understanding (whether
the disclosure is likely to contribute
significantly to public understanding
of government operations or activi-
ties);

(v) The existence and magnitude of a
commercial interest (whether the re-
quester has a commercial interest that
would be furthered by the requested
disclosure);

(vi) The primary interest in disclo-
sure (whether the magnitude of the
identified commercial interest of the
requester is sufficiently large, in com-
parison with the public interest in dis-
closure, that disclosure is primarily in
the commercial interest of the re-
quester).

(2) Additionally, a fee shall not be
charged, or alternatively it may be re-
duced, in the following instances:

(1) Requests for Department records
made by a Federal agency, Federal
court (excluding parties), Congres-
sional committee or subcommittee, the
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General Accounting Office, or the Li-
brary of Congress, are not made under
the Act, and fees payable under this
part do not apply.

(ii) The records are requested by a
state or local government, an intergov-
ernmental agency, a foreign govern-
ment, a public international organiza-
tion, or an agency thereof, and when it
is determined by a responsible Depart-
ment official that it is an appropriate
courtesy, or the records are for pur-
poses that are in the public interest
and will promote the objectives of the
Act and of the Department.

(iii) A fee shall not be charged if the
allowable charges are less than or
equal to the cost of routine collection
and processing of the fee. Therefore, if
the total of charges due for processing
a request is $20 or less, no fee will be
charged.

(d) Payment of fees. The following
conditions shall apply to payment of
fees charged under this part.

(1) A search fee provided in paragraph
(b) of this section is chargeable even
when no records responsive to the re-
quest are found, or when the records
requested are determined by the re-
sponsible Department official to be to-
tally exempt from disclosure. If the es-
timated search or duplication charges
exceed $256 the requester shall be noti-
fied of the estimated amount of search
or duplication fees, unless the re-
quester has previously advised the De-
partment of a willingness to pay an
amount sufficient to cover the esti-
mated fee. Such notice shall offer the
requester the opportunity to confer
with Department personnel with the
object of reformulating the request in
order to reduce the cost.

(2) A requester may be required to
make an advance payment (i.e., pay-
ment before work is commenced or
continued on a request) if the esti-
mated or determined allowable charges
that a requester may be required to
pay will exceed $250 or the requester
has previously failed to pay a fee
charged in a timely manner (i.e., with-
in 30 days of the date of the billing).

(i) When the estimated charges ex-
ceed $250, the Department shall notify
the requester of the likely cost and ob-
tain satisfactory assurance of full pay-
ment where the requester has a history
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of prompt payment of FOIA fees. If the
requester has no history of prompt
payment of FOIA fees, the Department
shall require an advance payment of an
amount up to the full estimated
charges.

(ii) If a requester has previously
failed to pay a fee charged in a timely
manner, the Department shall require
the requester to pay the full amount
owed plus any applicable interest and
to make an advance payment of the
full amount of the estimated fee before
the Department will process the re-
quest.

(3) Whenever the Department acts
pursuant to paragraph (d)(2) of this sec-
tion, the administrative time limits
prescribed in 5 U.S.C. 552(a)(6) will
begin only after the agency has re-
ceived payment of the required fee.

(4) Upon the completion of processing
of a request, when a specific fee is de-
termined to be payable and appropriate
notice has been given to the requester,
the payment of such fee shall be re-
ceived before the requested records or a
portion of the records are made avail-
able to the requester.

(5) Payment of fees shall be made in
cash or preferably by check or money
order payable to ‘‘Treasury of the
United States’”, and they shall be paid
or sent to the unit stated in the billing
notice or, if none, to the unit handling
the request. Where appropriate, the re-
sponsible official may require that pay-
ment be made in the form of a certified
check.

(6) If an advance payment of an esti-
mated fee exceeds the actual total fee
by $1 or more, the difference shall be
refunded to the requester.

(7) When the responsible official rea-
sonably believes that a requester or
group of requesters acting in concert is
attempting to break a request into a
series of requests for the purpose of
evading the assessment of fees, the
unit may aggregate any such requests
and charge accordingly.

(e) Other charges. (1) This part does
not apply to any special statistical
compilation, study, or other record re-
quested pursuant to statutes specifi-
cally providing for setting the level of
fees for particular types of records such
as 15 U.S.C. 1525-1527. The fee for the
performance of such service is the ac-
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tual cost of the work involved in com-
piling the record. All monies received
by the Department in payment of the
cost of this work are deposited in a sep-
arate account administered under the
direction of the Secretary, and may be
used to defray the ordinary expenses
incidental to the work.

(2) The full cost of other special serv-
ices will be assessed. Such services
would include:

(i) Certifying that records are true
copies; and

(ii) Sending records by special meth-
ods such as express mail, etc.

[63 FR 6972, Mar. 4, 1988; 53 FR 16058, 16211,
May 5, 1988]

APPENDIX A TO PART 4—DEPARTMENT
ADMINISTRATIVE ORDER  205-12—
PUBLIC INFORMATION

SECTION 1. Purpose—.01 This order, and
the rules and other materials which imple-
ment it, are designed to carry out the re-
sponsibilities of the Department of Com-
merce under the Freedom of Information
Act, as amended (6 U.S.C. 552), hereinafter
referred to as ‘‘the Act.”

02. This revision updates and clarifies the
provisions of the order (dated June 29, 1967)
which it supersedes, in light of the amend-
ments to the Act which become effective
February 19, 1975. Section 7, ‘‘Compulsory
Process Requesting Documents or Testi-
mony’’ contained in the superseded order, is
now found in Department Administrative
Order 218-5, to be published separately in the
FEDERAL REGISTER.

SEC. 2 Authorities—This order is issued pur-
suant to the Act: 5 U.S.C. 553; 5 U.S.C. 301;
Reorganization Plan No. 5 of 1950; and other
authority vested by law in the Secretary ap-
plicable to the dissemination of records and
other information of the Department and
charges for services related thereto.

SEC. 3. Policies—.01 The Department of
Commerce, in fulfilling its statutory mis-
sions to foster, promote and develop the for-
eign and domestic commerce of the United
States and to administer the specific pro-
grams entrusted to it, regularly develops,
collects, analyzes, and disseminates facts,
statistics, consensus, charts, scientific find-
ings, technology, and other information, and
performs other services, in order to assist
the business community and other segments
of the public, according to their needs and
interest. This information which the Depart-
ment develops, collates, and disseminates is
generally made readily available, either
without charge or by purchase, to the af-
fected persons and to anyone else who may
be interested, through publications, reprints
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of regulations (by subscription or otherwise),
press releases, special reports, correspond-
ence and personal interviews or conferences
with staff, speeches, and other media. It is
the policy of the Department to continue its
regular practices of disseminating informa-
tion to the public prepared as a part of its
program responsibilities, to the fullest ex-
tent legally permissible and economically
feasible, and to continue to handle public re-
quests for such information (which may in-
clude records) in the usual manner through
its regular facilities and channels, as distin-
guished from those requests for records sub-
ject to 5 U.S.C. 552(a)(3) which are to be made
and handled in accord with the rules estab-
lished in and pursuant to subsections 5.03
and 5.04 of this order.

In carrying out this policy, the officials des-
ignated in subsection 4.01 of this order shall:
(a) Establish and continue an effective pro-
gram of communicating to the public the
useful information obtained or developed in
the fulfillment of their organizational mis-
sions; (b) publicize the availability of such
informational materials in their rules or by
other practical means so that the public
shall utilize the regular informational pro-
grams of the Department, rather than re-
sorting to the formal procedures for request-
ing records established pursuant to 5 U.S.C.
5562(a)(3); and (c) insure that any such infor-
mation which is given to individuals or spe-
cial groups shall also be made available to
the general public in accord with subsections
5.01 and 5.02 of this order, when and to the
extent such information is subject to publi-
cation or inspection under 5 U.S.C. 552(a)(1),
(2), or (5).

.02 Officials responsible for determining,
in accord with the Act and this order:

(a) What materials are to be published in
the FEDERAL REGISTER; (b) What and how
materials are to be made available for public
inspection and copying, including indexing;
and (¢) What and how records which are re-
quested are to be made available; shall,
where discretion exists in making such de-
terminations, take an affirmative and con-
structive view of the requirements of the
Act. Accordingly, in making rules and spe-
cific determinations, they shall among other
factors: (1) Provide such information to the
affected public as well as enable it to deal ef-
fectively and knowledgeably with their orga-
nizations; (2) keep within the limits of de-
monstrable need the use of the legal authori-
ties which permit the withholding of infor-
mation and records; (3) apply principles of
equal treatment to requests for records; (4)
consider disclosure to be the rule rather than
the exception; (5) consider the public conven-
ience as well as the efficient conduct of their
organizations’ business; (6) act in a timely
manner; and (7) be guided by materials pre-
pared by the Department of Justice and the
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Office of General Counsel of the Department,
and by applicable court decisions.

SEC. 4. Delegation of authority—.01 The
Secretary of Commerce is responsible for the
effective administration of the Act and other
laws applicable to the dissemination of
records and other information of the Depart-
ment. Aside from the Secretary’s retaining
authority for his immediate office, or as he
otherwise may act, authority is hereby dele-
gated to the following officials of the De-
partment to decide initially whether or not
to make publicly available records and other
information subject to the Act which are in
the possession of their organizations, in ac-
cord with the provisions of the Act, this
order and rules supplementing it, other ap-
plicable law, and as may be otherwise pro-
vided by the Secretary:

a. Secretarial Officers, for their respective
offices and for the Department staff units re-
porting to them (as defined in Department
Organization Order 1-1, ““Mission and Organi-
zation of the Department of Commerce’ (35
FR 19704, December 27, 1970)), as amended.

b. Heads of operating units of the Depart-
ment (as defined in Department Organization
Order 1-1).

.02 Although the officials having author-
ity under subsection 4.01 of this section may
permit employees within their organizations
to make records and information publicly
available under the Act, they shall redele-
gate authority initially to deny such records
and information only to a limited number of
officers or employees under them without
power of further redelegation.

.03 The authority to make final decisions
on appeal of initially denied requests for
records is hereby delegated to the General
Counsel of the Department without power of
further redelegation.

.04 The General Counsel of the Depart-
ment, and his designees, shall provide legal
services to enable the officials designated in
subsections 4.01 and 4.02 of this section to
discharge their respective duties and respon-
sibilities under and pursuant to this order,
and shall make legal interpretations of ques-
tions arising thereunder. The General Coun-
sel shall also act as the focal point within
the Department for consultation or other
communication with the Department of Jus-
tice with respect to any actions to be taken
in connection with the Act, this order, and
rules implementing it.

.06 Program officials shall provide all sup-
port and assistance necessary to enable the
General Counsel to perform the functions
delegated in this order. This shall include (i)
keeping the Office of the General Counsel in-
formed of Freedom of Information Act re-
quests received by the unit; (ii) providing
prompt responses to Office of the General
Counsel instructions, or requests for assist-
ance; (iii) as requested, allowing the Office of
the General Counsel access to relevant
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records; and (iv) promptly consulting with
the Office of the General Counsel regarding
any legal issues which arise during the proc-
essing of a request.

b. The Office of the Inspector General shall
comply with the provisions of this order ex-
cept that the Office of the Inspector General
need not allow the Office of the General
Counsel access to records to the extent that
(i) information contained therein might re-
veal the identity of a confidential source, or
(ii) the Inspector General determines that
disclosure to Office of the General Counsel
would interfere with an audit, investigation,
or prosecution.

SEC. 5. Functions and responsibilities—.01
Publication in the FEDERAL REGISTER (b
U.S.C. 552(a)(1) of the Act).

a. The following information of the Depart-
ment and its component organizations shall
be separately stated and currently published
in the FEDERAL REGISTER for the guidance of
the public.

1. Descriptions of the central and field or-
ganizations and the established places at
which, the employees (and in the case of a
uniformed service, the members) from whom,
and the methods whereby, the public may se-
cure information, make submittals or re-
quest, or obtain decisions;

2. Statements of the general course and
method by which functions are channeled
and determined, including the nature and re-
quirements of all formal and informal proce-
dures available;

3. Rules of procedure, descriptions of forms
available or the places at which forms may
be obtained, and instructions as to the scope
and contents of all papers, reports, or exami-
nations;

4. Substantive rules of general applica-
bility adopted as authorized by law, and
statements of general policy or interpreta-
tions of general applicability formulated and
adopted by their agencies; and

5. Each amendment, revision, or repeal of
the foregoing.

b. The information contained in paragraph
5.01a of this subsection shall be published in
the FEDERAL REGISTER in the form of or in-
cluded in:

1. Department Organization Orders, includ-
ing any supplements and appendices thereto.
The Assistant Secretary for Administration
shall cause such materials to be published in
the FEDERAL REGISTER. The Department Or-
ganization Orders and their supplements and
appendices contain, among other informa-
tion, the descriptions of the various organi-
zations, the descriptions of the various orga-
nizations of the Department, and in many in-
stances the other information indicated in
subparagraphs 5.01a.1 and 2. of this sub-
section.

2. Department Administrative Orders, in-
cluding any supplements or appendices
thereto.

41

Pt. 4, App. A

3. Other Office of the Secretary or oper-
ating unit directives.

4. Rules and orders contained in the var-
ious Titles of the Code of Federal Regula-
tions assigned to the Office of the Secretary
and to the operating units of the Depart-
ment.

5. General notices.

6. Other forms of publications when incor-
porated by reference in the Federal Register
with the approval of the Director of the Fed-
eral Register.

c. Officials responsible for determning
what materials are to be submitted for publi-
cation in the FEDERAL REGISTER pursuant to
5 U.S.C. 552(a)(1) shall consider, among other
factors, in making such determinations:

1. That those matters which fall within one
or more of the exemptions contained in 5
U.S.C. 552(b) need not be published. However,
it may be decided, in accord with subsection
3.02 of this order, that publication even of
such matters should in some instances and
respects be made.

2. That matters which are reasonably
available to the class of persons affected
thereby and which have been or are to be in-
corporated by reference in the FEDERAL REG-
ISTER with the approval of the Director of
the Federal Register are deemed to be pub-
lished in the FEDERAL REGISTER. In such
cases, the standards and procedures for in-
corporation by reference established by the
Director of the Federal Register (See 1 CFR
Part 51; 37 FR 23614, November 4, 1972) shall
be followed.

3. That matters to which members of the
public do not have to resort or by which they
are not to be adversely affected, or which do
not impose burdens, obligations, conditions,
or limitations upon persons affected, need
not be published in the FEDERAL REGISTER
under 5 U.S.C. 552(a)(1). However, the policy
considerations expressed in subsection 3.02 of
this order may in certain instances suggest
the publication of such matters.

4. That no person shall in any manner be
required to resort to or be adversely affected
by any matter required to be published in
the FEDERAL REGISTER under 5 U.S.C.
562(a)(1) when it is not so published. How-
ever, actual and timely notice given to such
a person having such actual notice is equally
bound as one having constructive notice by
FEDERAL REGISTER publication. Neverthe-
less, such actual notice should as a matter of
policy be in addition to, rather than instead
of, publication.

5. That ‘‘currently publish” as provided in
5 U.S.C. 552(a)(1) means promptly at the time
that the action occurs.

.02 Availability of materials for inspec-
tion and copying; indexing (6 U.S.C. 552(a)(2)
and (5) of the Act).

a. The head of each operating unit of the
Department shall for his unit, and the As-
sistant Secretary for Administration shall
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for the officials, officers and units referred
to in paragraph 4.0l1a. of this order, in ac-
cordance with rules which they shall cause
to be published in the FEDERAL REGISTER,
make available for public inspection and
copying the following materials, unless such
materials are promptly published and copies
offered for sale:

1. Final opinion (including concurring and
dissenting opinions), as well as orders, made
in the adjudication of cases.

2.. Those statements of policy and inter-
pretations which have been adopted by the
agency and are not published in the FEDERAL
REGISTER.

3. Administrative staff manuals and in-
structions to staff that affect a member of
the public.

4. Where applicable, a record of the final
votes of each member of an agency in every
proceeding when the agency has more than
one number. (The terms ‘‘agency pro-
ceeding” and ‘‘agency’ are defined in 5
U.S.C. 551, as amended by 5 U.S.C. 552(e).

5. An index, currently maintained, which
provides identifying information for the pub-
lic as to any matter (a) which has been
issued, adopted, or promulgated since July 4,
1967, and (b) which is required to be made
available or published pursuant to 5 U.S.C.
562(a)(2). It is hereby determined, subject to
subsequent redetermination by the Assistant
Secretary for Administration pursuant to
changed circumstances, that it is unneces-
sary and impracticable to publish quarterly
or more frequently and distribute (by sale or
otherwise) copies of each such index and sup-
plements thereto. Copies of such indexes
shall be provided upon request at a cost not
to exceed the direct cost of duplication.

b. The rules published in the FEDERAL REG-
ISTER under paragraph 5.02a of this sub-
section shall include provisions for the time,
place, copying fees, and any procedures ap-
plicable to making such materials available
at facilities or otherwise for public inspec-
tion and copying.

c. The Assistant Secretary for Administra-
tion shall establish and maintain a central-
ized public reference facility for the inspec-
tion and copying of materials subject to 5
U.S.C. 552(a)(2) and (5). The head of an oper-
ating unit may, with the approval of the As-
sistant Secretary for Administration, estab-
lish for this organization a separate place for
making the materials subject to 5 U.S.C.
5b2(a)(2) and (b) available to the public for in-
spection and copying, and publish appro-
priate rules applicable thereto approved by
the Assistant Secretary for Administration.

d. The officials responsible for determining
the materials to be available for public in-
spection and copying under paragraph 5.02a
of this subsection shall consider, among
other factors, in promulgating the published
rules or in making such determinations:
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1. That those matters which fall within one
or more of the exemptions contained in 5
U.S.C 552(b) are not required to be made
available. Nonetheless, they may be made
available in any particular respect if it is de-
termined that this would better serve the
public interest.

2. That they may, to the extent required to
prevent a clearly unwarranted invasion of
personal privacy, delete identifying details
from an opinion, statement of policy, inter-
pretation, staff manual or instruction, or
other materials, when it is made available or
published. However, in each case the jus-
tification for the deletion shall be explained
fully in writing. Such action is to be taken
in order to provide the public with those in-
formation materials called for under 5 U.S.C.
5b2(a)(2), while at the same time protecting
the medical, family or other personal pri-
vacy rights of the individuals involved in
such agency materials. Agency explanations
for deletions of identifying details should
provide such information as can be furnished
without defeating the purpose of the deletion
provision. When an agency has a number of
recurring deletion situations, it may in its
implementing rules or other public notice
specify the applicable reasons for such dele-
tions, and cite the rule in the preamble to
each of the covered documents, rather than
contain the complete explanation in each
document.

3. That distinction should be made between
those materials (a) which do and which do
not affect any member of the public, and (b)
which are and which are not to be relied
upon, used or cited as precedent by the agen-
cy against any private person or party.
Those materials specified in 5 U.S.C. 552(a)(2)
which affect the public and which have prec-
edential effect shall be made available for in-
spection and copying, and also included in
the index, as provided in this order, However,
since the basic purpose of this section of the
Act is to disclose to the interested members
of the public essential information which
will enable them to deal effectively and
knowingly with an agency, materials which
provide such information should be included
in the appropriate facilities.

4. That an advisory interpretation made by
an agency on a specific set of facts which is
requested by and addressed to a particular
person need not be made generally available
under paragraph 5.02a. of this subsection if it
is not to be cited or relied upon by any offi-
cial of the agency as a precedent in the dis-
position of other cases. Nonetheless, if it
may serve any useful public purpose, any
such interpretation may be made publicly
available upon the deletion of identifying de-
tails to the extent necessary to protect per-
sonal privacy.

5. That the agency is not precluded using
as precedent against any affected person
those matters specified in subparagraphs 1.3.
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of paragraph 5.02a of this subsection as to
which a person has actual and timely notice
of the terms thereof, even though they have
not been indexed and either made available
or published. If the agency practice is to fur-
nish such notices, it is more desirable that it
do so in addition to, rather than instead of,
indexing and making them publicly available
hereunder, in recognition of the purpose of 5
U.S.C. 552(a)(2) to make the end product ma-
terials of the administrative process avail-
able to the public.

6. That matters which are published in the
FEDERAL REGISTER in accordance with 5
U.S.C. 552(a)(1) are not required to be made
available under 5 U.S.C. 552(a)(2) for public
inspection and copying nor need they be in-
dexed (the Federal Register has its own
index). However, to the extent that it would
be useful and practicable to index and pro-
vide such published information to the pub-
lic for ready reference, it should be included.

7. That an index provides sufficient identi-
fying information for the public if a person
who exercises diligence may familiarize him-
self with the materials through use of the
index.

8. That an alternative to making materials
available to the public for inspection and
copying is to promptly publish and offer
them for sale to the public. Such published
materials, however, are subject to the index-
ing requirement. If it would help the public
and it is practical to do so, a copy of such
published materials should also be made
available in any facilities established for
public inspection, and if permissible, copies
of the publications should be made available
for sale therein.

9. That materials required to be made
available or published under 5 U.S.C.
5b62(a)(2), but which were adopted or issued by
an agency prior to July 4, 1967, may at any
time be used, relied upon or cited as prece-
dent by the agency irrespective of whether
they are listed in the agency’s index. Offi-
cials, however, may, to the extent they deem
it practicable and helpful to the public, also
index such materials in whole or in part.

03. Awvailability of records upon request (b
U.S.C. 552(a) (3), (4), and (6) of the Act).

a. The Assistant Secretary for Administra-
tion shall cause to be published in the FED-
ERAL REGISTER rules stating the time, place,
fees and procedures to be followed, with re-
spect to making records of the Department
promptly available to any person requesting
them, as provided in 5 U.S.C. 5562(a) (3), (4)
and (6).

b. The rules published in the FEDERAL REG-
ISTER pursuant to paragraph 5.03a. of this
subsection shall, insofar as is practicable, be
complete, precise, and workable, suitable for
the information of agency personnel and the
public alike, and shall include provisions,
among other matters, for the following:
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1. Information as to the place to make re-
quests, when requests will be deemed re-
ceived by the Department for purposes of the
time limits contained in 5 U.S.C. 552(a)(6),
the timely handling of requests, and the
making of initial determinations concerning
the availability of the records requested.

2. Timely notice to the requester, as appli-
cable, that a requested record does not exist,
has been disposed of as provided by law, or is
not in the possession or control of the De-
partment.

3. A procedure whereby the time limits for
responding to requests for records or appeals
from denials may be extended, as authorized
by 5 U.S.C. 552(a)(6)(B), and wherein a failure
of the agency to respond in a timely manner
may be considered a denial of the request.

4. Consultation with other operating units
or offices within the Department, or with
other Federal executive agencies, when there
is a mutual agency interest or concern in the
record or its contents and there is a question
as to its availability. The determination as
to availability should be made by the pre-
dominantly interested agency, if there is
one. When a record requested from the De-
partment is the exclusive concern of another
executive agency, the request shall be
promptly referred to that other agency, and
the requester so notified.

5. A procedure for administrative appeal of
a request for a record initially denied in
whole or in part. The appeal procedure shall
include provisions which insure that: (i) The
requester may file an appeal, in writing,
within thirty days of receipt of an initial de-
nial; (ii) an appeal shall be considered re-
ceived when properly addressed to the Gen-
eral Counsel: (iii) appeals shall be decided
without right of the requester for a personal
appearance, oral argument, or hearing; (iv)
timely decisions on appeals or other notices
concerning them shall be made in writing,
and communicated to the requester; (v) if
the decision is wholly or partly in favor of
the requester, the General Counsel shall
make the particular records of information
available to the requester or order that such
be done; and to the extent that the decision
is adverse to the requester, it shall briefly
state the reason for the decision and the
identity of the official responsible for mak-
ing it, (vi) whenever applicable, requesters
shall be effectively notified of their right to
seek judicial review.

6. A schedule of fees as authorized by the
Act, with procedures which (i) put requesters
of records on timely notice as to substantial
search and copying fees estimated to be in-
curred with respect to a request; (ii) attempt
to insure that requester pay the chargeable
fees for work to be done; (iii) which provide
for appropriate waiver or reduction of fees;
and (iv) which do not intend to discourage
requests for records under the Act. Work,
services, publications, or documents which
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the agency as part of its regular mission has
been performing or producing or will be per-
formed or produced for members of the pub-
lic or for those who are engaged in the trans-
action of official business of or with the Gov-
ernment, without charge, by user charge, or
by publication or subscription charge, are to
be distinguished from those records properly
requested under 5 U.S.C. 552(a)(3) and the
fees charged thereunder.

c. The officials designated in subsections
4.01 and 4.02 of this order who are responsible
for initially determining whether any
records properly requested under the Act
may be made available, shall include in their
consideration:

1. Whether the records are of the type re-
ferred to in subsection 3.01 of this order, and
the request is to be handled in accord with
the policy set forth therein;

2. Whether the records are subject to 5
U.S.C. 552(a) (1), (2), or (b) and have been oth-
erwise made publicly available pursuant to
paragraphs 5.01a or 5.02a of this section;

3. Whether the requester has complied with
the published rules covering the making of
requests and the payment of fees;

4. Whether the records or information con-
tained in them are matters which fall within
one or more of the exemptions contained in
5 U.S.C. 552(b), and if so whether they are not
to be disclosed or whether, if such discretion
exists, it would nevertheless be in the public
interest to make the record or information
available in whole or in part;

5. Whether any reasonably segregable por-
tion of the record can be disclosed after dele-
tion of the portions which it is determined
should not be disclosed.

d. The officials who establish a facility as
provided in paragraph 5.02 of this section
may utilize the facility to:

1. Receive and assist in processing requests
for records;

2. Receive from officials the requested
records which are made available, maintain
custody of them and supervise their inspec-
tion and copying by requesters;

3. Arrange for making certified and other
copies of available records;

4. Collect and account for fees established
for services connected with the requests;

5. Return records after inspection to their
place of custody;

6. Act as a central communication center
between the requesters and the organizations
involved in recordkeeping and officials mak-
ing determinations as to their availability;
and

7. Provide reasonable assistance to persons
requesting records, including explanations of
the applicable procedure and other rules, and
making referrals to sources of information
available under regular informational pro-
grams of the Department.

e. The Assistant Secretary for Administra-
tion shall establish such standard forms, pro-
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cedures and instructions as he deems nec-
essary for processing requests for records,
maintaining records of related expenditures,
and obtaining information for the Depart-
mental report required by 5 U.S.C. 552(d).

04. Special review requirements.—a. The Gen-
eral Counsel or one of his designees shall be
consulted before any initial denial is issued.

b. As provided in paragraph 7.03c. of DAO
205-12, the Operating Unit Public Affairs Of-
fice shall receive a copy of each request at
the same time as the Action Office. If the
Public Affairs Officer wishes to monitor and/
or comment on any response to a particular
request prior to transmittal, the Officer
shall notify the Action Office within three
(3) working days after receiving a copy of the
request. The Action Office shall cooperate
with the Public Affairs Officer in this effort;
and give due consideration to any rec-
ommendations or comments from the Offi-
cer. In addition, the Director of the Office of
Public Affairs or his or her designee shall be
informed before any decision on an appeal
from an initial denial is issued.

c. As provided in Part B, Chaper IV, sub-
section 5.06f. of the Department’s Handbook
of Security Regulations and Procedures, ap-
peals of initial denials based, even in part, on
the ground that the matter is exempted from
disclosure under 5 U.S.C. 552(b)(1) (classified
information) shall be referred to the Depart-
mental Information Security Program Com-
mittee. That Committee shall conduct a de-
classification review and determine if the
record(s) involved may be made available to
the public.

d. Whenever, on appeal from an initially
denied request, the General Counsel and the
concerned Secretarial Officer or operating
unit head cannot agree on whether applica-
ble exemptions should be waived, as provided
in subsection 03c.4. of this section, the mat-
ter shall be promptly referred to the Sec-
retary for resolution.

.05 Annual Report (b U.S.C. 552(d) of the
Act).

a. The Assistant Secretary for Administra-
tion shall prepare and transmit to the Con-
gress on or before March 1 of each year the
annual report by the Act.

b. To assist in the preparation of the re-
port, each official specified in subsection 4.01
of this order, shall, no later than January 31
of each year, provide the Assistant Secretary
for Administration with the information
specified in the Act and such other informa-
tion as he may require.

SEC. 6. Supplementary rules—.01 The Sec-
retary may from time to time issue such
supplementary rules or instructions as he
deems appropriate to carry out the purposes
of this order.

.02 Each duly authorized official may
issue rules covering his respective area of re-
sponsibility designed to implement this
order, and which are consistent herewith and
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with any rules issued by the Assistant Sec-
retary for Administration.

SEC. 7. Effect on other orders. This order su-
persedes Department Administrative Order
205-12 of June 29, 1967, as amended. Any other
prior orders, rules, or instructions, or parts
thereof, the provisions of which are incon-
sistent or in conflict with the provisions of
this order, are hereby constructively amend-
ed or superseded.

APPENDIX B TO PART 4—FREEDOM OF IN-
FORMATION PUBLIC FACILITIES AND
ADDRESSES FOR REQUESTS FOR
RECORDS

The following public reference facilities
have been established within the Department
of Commerce for: (a) Public inspection and
copying of materials from various units
within the Department under 5 U.S.C.
5562(a)(2), or determined to be available for
response to requests made under 5
U.S.C.(a)(3); (b) furnishing information and
otherwise assisting the public concerning
Departmental operations under the Freedom
of Information Act; and (c) receipt and proc-
essing requests for records under 5 U.S.C.
552(a)(3).

Commerce units that have separate mail-
ing addresses are noted below. Requests
should be addressed to the unit which the re-
quester knows or has reason to believe has
possession, control, or has primary concern
with the records sought. Otherwise, requests
should be addressed to the Central Reference
and Records Inspection Facility.

Department of Commerce Freedom of In-
formation Central Reference and Records In-
spection Facility, U.S. Department of Com-
merce, room 6020, Herbert C. Hoover Build-
ing, 14th Street between Constitution Ave-
nue and Pennsylvania, NW., Washington, DC
20230. Phone (202) 377-4115. This facility
serves the Office of the Secretary and all
other units of the Department not identified
below as explained at 15 CFR 4.4(c) and (d).
Bureau of the Census, Chief, Program and
Policy Development Office, U.S. Department
of Commerce, room 2430, Federal Building 3,
Washington, DC 20233. Phone (301) 763-2758.

The Bureau of the Census maintains a sep-
arate facility for inspection of (a)(2) records.
The location is room 2455, Federal Building
3, Suitland, Maryland 20233.

Bureau of Economic Analysis, Public Ref-
erence Facility, U.S. Department of Com-
merce, room 1115, Tower Building, 1401 K
Street, NW., Washington, DC.

Mailing address: Freedom of Information
Control Desk, Office of Administration, Of-
fice of Economic and Statistical Affairs, U.S.
Department of Commerce, room 4838, Her-
bert C. Hoover Building, 14th Street and Con-
stitution Avenue, NW., Washington, DC
20230. Phone 377-3308.
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Economic Development Administration,
Freedom of Information Records Inspection
Facility, U.S. Department of Commerce,
room 7001, Herbert C. Hoover Building, 14th
Street and Constitution Avenue, NW., Wash-
ington, DC 20230. Phone (202) 377-4687. Mail-
ing address of Regional EDA offices:

—Philadelphia Regional Office, EDA, U.S.
Department of Commerce, Freedom of In-
formation Request Control Desk, Liberty
Square Building; First floor, 1056 South 7th
Street, Philadelphia, Pennsylvania 19106.

—Atlanta Regional Office, EDA, U.S. Depart-
ment of Commerce, Freedom of Informa-
tion Request Control Desk, suite 1820, 401
West Peachtree Street, NW., Atlanta,
Georgia 30308-3510.

—Denver Regional Office, EDA, U.S. Depart-
ment of Commerce, Freedom of Informa-
tion Request Control Desk, room 670, 1244
Speer Boulevard, Denver, Colorado 80204.

—Chicago Regional Office, EDA, U.S. Depart-
ment of Commerce, Freedom of Informa-
tion Request Control Desk, 175 West Jack-
son Boulevard, suite A-1630, Chicago, Illi-
nois 60604.

—Seattle Regional Office, EDA, U.S. Depart-
ment of Commerce, Freedom of Informa-
tion Request Control Desk, Jackson Fed-
eral Building, room 1856, 915 Second Ave-
nue, Seattle, Washington 98174.

—Austin Regional Office, EDA, U.S. Depart-
ment of Commerce, Freedom of Informa-
tion Request Control Desk, Grant Build-
ing, suite 201, 611 East 6th Street, Austin,
Texas 78701.

Bureau of Export Administration, Freedom
of Information Records Inspection Facility,
U.S. Department of Commerce, room 4525,
Herbert C. Hoover Building, 14th Street and
Constitution Avenue, NW., Washington, DC
20230. Phone (202) 377-5653.

International Trade Administration, Free-
dom of Information Records Inspection Fa-
cility, U.S. Department of Commerce, room
4102, Herbert C. Hoover Building, 14th Street
and Constitution Avenue, NW., Washington,
DC 20230. Phone (202) 377-3031.

Minority Business Development Agency,
Freedom of Information Office, U.S. Depart-
ment of Commerce, room 5073, Herbert C.
Hoover Building, 14th Street and Constitu-
tion Avenue, NW., Washington, DC 20230.
Phone (202) 377-2881.

The Minority Business Development Agen-
cy maintains a separate facility for public
inspection of (a)(2) records. The location is
room b5078B, Herbert C. Hoover Building,
Washington, DC 20230.

National Institute of Standards and Tech-
nology, Freedom of Information Records In-
spection Facility, room E106, Administration
Building, Gaithersburg, Maryland 20234.
Phone (301) 975-2389.
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Mailing address: National Institute of
Standards and Technology, Freedom of In-
formation Request Control Desk, U.S. De-
partment of Commerce, room A-1105, Gai-
thersburg, Maryland 20234.

National Oceanic and Atmospheric Admin-
istration, Public Reference Facility, room
714 WSC-5, 6010 Executive Boulevard, Rock-
ville, Maryland 20852. Phone (301) 443-8967.

National Technical Information Service,
Freedom of Information Records Inspection
Facility, room 209, Forbes Building, 5285
Port Royal Road, Springfield, Virginia 22161.
Phone (703) 487-4670.

National Telecommunications and Infor-
mation Administration, Freedom of Informa-
tion Request Control Desk, U.S. Department
of Commerce, room 4717, Herbert C. Hoover
Building, 14th Street and Constitution Ave-
nue, NW., Washington, DC 20504. Phone (202)
377-1816.

Patent and Trademark Office, Freedom of
Information Records Inspection Facility,
Public Search Room, room 1A01, Crystal
Plaza 3, Arlington, Virginia 20231. Mailing
address: Patent and Trademark Office, Free-
dom of Information Request Control Desk,
Box 8, Washington, DC 20231. Phone (703) 557—
4035.

United States Travel and Tourism Admin-
istration, Freedom of Information Request
Control Desk, U.S. Department of Com-
merce, room 1524, Herbert C. Hoover Build-
ing, 14th Street and Constitution Avenue,
NW., Washington, DC 20230. Phone (202) 377—
3812.

[66 FR 20533, May 6, 1991]

APPENDIX C TO PART 4—OFFICIALS AU-
THORIZED TO MAKE INITIAL DENIALS
OF REQUESTS FOR RECORDS

The following officials of the Department
have been delegated authority to initially
deny requests for records of their respective
units for which they are responsible. (The
listings are subject to change because of or-
ganizational changes or new delegations.)

Accordingly, the Director for Federal As-
sistance and Management Support is specifi-
cally authorized to amend or revise this ap-
pendix from time to time in order to reflect
changes.

OFFICE OF THE SECRETARY

Executive Secretariat, Director.

Office of the Deputy Secretary: Associate
Deputy Secretary.

Office of Business Liaison: Director.

Office of Consumer Affairs: Director.

Office of Space Commerce: Director.

Office of the Assistant Secretary for Legis-
lative and Intergovernmental Affairs: Dep-
uty Assistant Secretary for Legislative and
Intergovernmental Affairs.
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Office of the Inspector General: Counsel to
the Inspector General. Deputy Counsel to the
Inspector General.

Office of the General Counsel: Deputy Gen-
eral Counsel. Assistant General Counsel for
Administration. Director of Intelligence Li-
aison.

Assistant Secretary for Administration

Office of the Administrative Law Judge:
Office Manager.

Office of Civil Rights: Director.

Office of Financial Management: Director.

Office of Federal Assistance and Manage-
ment Support: Director.

Office of Federal Assistance: Director.

Office of Budget Operations: Director.

Office of Management Support: Director.

Departmental Freedom of Information Officer

Office of Budget, Planning and Organiza-
tion: Director.

Office of Management and Organization:
Director.

Office of Budget: Director.

Office of Program Planning and Evalua-
tion: Director.

Office of Personnel: Director.

Office of Personnel Operations: Director.

Office of Information Resources Manage-
ment: Director.

Office of Procurement and Administrative
Services: Director.

Office of Administrative Services Manage-
ment: Director.

Office of Federal Property Programs: Di-
rector.

Office of Publications: Director.

Office of Security: Director.

Office of Procurement: Director.

Office of Major Systems Procurement: Di-
rector.

Office of Procurement Operations: Direc-
tor.

Office of Procurement Management: Direc-
tor.

Office of Small and Disadvantaged Busi-
ness Utilization: Director.

ECONOMIC AND STATISTICAL AFFAIRS

Office of Administration: Director.

Bureau of Economic Analysis: Director.

Bureau of the Census: Chief, Program and
Policy Development Office.

TECHNOLOGY ADMINISTRATION

Under Secretary for Technology: Deputy
Under Secretary for Technology. Assistant
Secretary for Technology Policy. Chief
Counsel. Deputy Chief Counsel.

National Institute of Standards and Tech-
nology: Director of Administration. Deputy
Director of Administration.

National Technical Information Service:
Director. Associate Director for Administra-
tion.
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ECONOMIC DEVELOPMENT ADMINISTRATION

Chief Counsel.
Deputy Chief Counsel.

EXPORT ADMINISTRATION

Under Secretary.

Deputy Under Secretary.

Director for Administration

Assistant Secretary for Export Adminis-
tration.

Director, Office of Technology and Policy
Analysis.

Director, Office of Foreign Availability.

Director, Office of Export Licensing.

Deputy Assistant Secretary for Industrial
Resource Administration.

Assistant Secretary for Export Enforce-
ment.

Director, Office of Export Enforcement.

Director, Office of Antiboycott Compli-
ance.

Director, Office of Enforcement Support.

INTERNATIONAL TRADE ADMINISTRATION

Deputy Under Secretary for International Trade

Deputy Assistant Secretary for Planning

Director, Office of Public Affairs

Director, Office of Legislative and Inter-
governmental Affairs

International Economic Policy

Director, Office of Policy Coordination

Director, Office of Multilateral Affairs

Director, Office of Africa

Director, Office of the Near East

Director, Office of South Asia

Director, Office of Western Europe

Director, Office of European Community
Affairs

Director, Office of Eastern Europe, Russia
and Independent States

Director, Office of Latin America

Director, Office of Mexico

Director, Office of Canada

Director, Office of the PRC and Hong Kong

Director, Office of the Pacific Basin

Director, Office of Japan Trade Policy

Director, Office of Japan Commercial Pro-
grams

Import Administration

Director, Foreign Trade Zones Staff

Director, Office of Policy

Director, Statutory Import Programs Staff

Director, Office of Antidumping Compli-
ance

Director, Office of Countervailing Compli-
ance

Director, Office of Countervailing Agree-
ments Compliance

Director, Office of Antidumping Investiga-
tions

Director, Office of Countervailing Inves-
tigations

Director, Office of Accounting
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Trade Development

Director, Office of Trade and Economic
Analysis

Director, Office of Export Promotion Co-
ordination

Director, Office of Planning, Coordination
and Resource Management

Director, Office of Aerospace

Director, Office of Computers and Business
Equipment

Director, Office of Microelectronics, Med-
ical Equipment and Instrumentation

Director, Office of Telecommunications

Director, Office of Automotive Affairs

Director, Office of Materials, Machinery
and Chemicals

Director, Office of Energy,
and Infrastructure

Director, Office of Textiles and Apparel

Director, Office of Consumer Goods

Director, Office of Export Trading Com-
pany Affairs

Director, Office of Finance

Director, Office of Service Industries

Environment

U.S. and Foreign Commercial Service

Director, Office of Information Systems

Deputy Assistant Secretary for Inter-
national Operations

Deputy Assistant Secretary for Domestic
Operations

Director, Planning and Resource Manage-
ment Staff

Manager, Export Promotion Services

Administration

Director, Office of Organization and Man-
agement Support

Director, Office of Personnel

Director, Office of Financial Management

Director, Office of Information Resources
Management

MINORITY BUSINESS DEVELOPMENT AGENCY
Freedom of Information Officer.

NATIONAL OCEANIC AND ATMOSPHERIC
ADMINISTRATION

Under Secretary.

Assistant Secretary.

Director, Office of Public Affairs.

Director, NOAA Corps.

General Counsel.

Assistant Administrator for Ocean Serv-
ices and Coastal Zone Management.

Assistant Administrator for Fisheries.

Assistant Administrator for Weather Serv-

ice.

Assistant Administrator for Environ-
mental Satellite, Data, and Information
Service.

Assistant Administrator for Oceanic and
Atmospheric Research.

Director, Environmental Research Labora-
tories.
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Office of Administration.
Eastern Administrative

Director,
Director,
Center.
Director,
Center.
Director,
Center.
Director,
port Center.

Support

Central Administrative Support

Western Administrative Support

Mountain Administrative Sup-

NATIONAL TELECOMMUNICATIONS AND
INFORMATION ADMINISTRATION
Deputy Assistant Secretary.
Chief Counsel.
Legal Advisor.

PATENT AND TRADEMARK OFFICE
Solicitor, Deputy Solicitor.

UNITED STATES TRAVEL AND TOURISM
ADMINISTRATION

Under Secretary.
Director, Office of Management and Ad-
ministration.

[66 FR 50233, May 6, 1991, as amended at 57
FR 28781, June 29, 1992; 57 FR 48969, Oct. 29,
1992]

PART 4a—CLASSIFICATION, DE-
CLASSIFICATION AND PUBLIC
AVAILABILITY OF NATIONAL SE-
CURITY INFORMATION

Subpart A—Classification of National
Security Information

Sec.
4a.1
4a.2
4a.3
4a.4
4a.5

General.

Director, Office of Security.
Classification levels.
Classification authority.
Duration of classification.

Subpart B—Declassification

4a.6
4a.7
4a.8
4a.9

General.
Systematic review for declassification.
Mandatory review for declassification.
Requests under the Privacy Act and
the Freedom of Information Act involv-
ing classified records.
4a.10 Presidential information.
4a.11 Foreign government information.
4a.12 Public availability of declassified in-
formation.

Subpart C—Access to Classified
Information

4a.13 Access by persons outside the Execu-
tive branch.

4a.14 Access by industrial, educational, and
commercial entities.

4a.15 Access by historical researchers and
former presidential appointees.
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4a.16 Access by foreign nationals, foreign
governments, international organiza-
tions and immigrant aliens.

AUTHORITY: Sec. 5.3(b), E.O. 12356; 47 FR
14874, April 6, 1982; 47 FR 15557, April 12, 1982.

SOURCE: 48 FR 20040, May 4, 1983, unless
otherwise noted.

Subpart A—Classification of
National Security Information

§4a.1 General.

Executive Order 12356 provides the
only basis for classifying information
within the Department of Commerce,
except as provided in the Atomic En-
ergy Act of 1954. The policy of the De-
partment of Commerce is to make in-
formation concerning its activities
available to the public consistent with
the need to protect the national de-
fense or foreign relations as required
by the interests of the United States
and its citizens. Accordingly, security
classification shall be applied only to
protect the national security.

§4a.2 Director, Office of Security.

The Director is responsible for (a)
acting on all suggestions, complaints,
and appeals not otherwise resolved,
concerning the implementation and ad-
ministration of E.O. 12356 and imple-
menting directives, and (b) deciding all
appeals from denials of requests for na-
tional security information under the
Mandatory Review provision of E.O.
12356, when the initial denial was based
on continued classification under the
Order. When acting on such appeals the
Director shall confer, as necessary,
with the Offices of the General Coun-
sel, Information Management, and Per-
sonnel. The Director may solicit advise
from various operating units as re-
quired. All suggestions, complaints, or
appeals should be addressed to the Di-
rector, Office of Security, Room 5044,
14th Street and Constitution Avenue,
NW., Washington, D.C. 20230.

§4a.3 Classification levels.

Information may be classified as na-
tional security information by a des-
ignated original classifier of the De-
partment when it is determined that
the information concerns one or more
of the categories prescribed in E.O.
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