
112

16 CFR Ch. I (1–1–01 Edition)Pt. 5

from further participation in the pro-
ceeding, the Commission shall deter-
mine the motion without the participa-
tion of such Commissioner.

(c) Standards. Such motion shall be
determined in accordance with legal
standards applicable to the proceeding
in which such motion is filed.

(15 U.S.C. 46(g))

[46 FR 45750, Sept. 15, 1981]

PART 5—STANDARDS OF CONDUCT

Subpart A—Employee Conduct Standards
and Financial Conflicts of Interest

Sec.
5.1 Cross-reference to executive branch-

wide regulations.
5.2 Exemption of insubstantial financial

conflicts.

Subpart B—Financial Disclosure
Requirements

5.10 Cross-reference to executive branch-
wide regulations.

Subparts C–D [Reserved]

Subpart E—Disciplinary Actions Con-
cerning Postemployment Conflict of
Interest

5.51 Scope and applicability.
5.52 Nonpublic proceedings.
5.53 Initiation of investigation.
5.54 Referral to the Office of Government

Ethics and to the Department of Justice.
5.55 Conduct of investigation.
5.56 Disposition.
5.57 Order to show cause.
5.58 Answer and request for a hearing.
5.59 Presiding official.
5.60 Scheduling of hearing.
5.61 Prehearing procedures; motions; inter-

locutory appeals; summary decision; dis-
covery; compulsory process.

5.62 Hearing rights of respondent.
5.63 Evidence; transcript; in camera orders;

proposed findings of fact and conclusions
of law.

5.64 Initial decision.
5.65 Review of initial decision.
5.66 Commission decision and reconsider-

ation.
5.67 Sanctions.
5.68 Judicial review.

AUTHORITY: 5 U.S.C. 7301; 5 U.S.C. App.
(Ethics in Government Act of 1978); 15 U.S.C.
46(g); E.O. 12674, 54 FR 15159, 3 CFR, 1989
Comp., p. 215, as modified by E.O. 12731, 55
FR 42547, 3 CFR, 1990 Comp., p. 306; 5 CFR
part 2635, unless otherwise noted.

SOURCE: 32 FR 13272, Sept. 20, 1967, unless
otherwise noted. Redesignated at 41 FR 54483,
Dec. 14, 1976.

Subpart A—Employee Conduct
Standards and Financial Con-
flicts of Interest

§ 5.1 Cross-reference to executive
branch-wide regulations.

Commissioners and employees, in-
cluding special government employees,
of the Federal Trade Commission
(FTC) are subject to and should refer to
the ‘‘Standards of Ethical Conduct for
Employees of the Executive Branch’’ at
5 CFR part 2635 (‘‘executive branch-
wide Standards of Conduct’’) and to the
FTC regulations at 5 CFR 5701 that
supplement the executive branch-wide
Standards of Conduct.

[58 FR 15764, Mar. 24, 1993, as amended at 64
FR 42594, Aug. 5, 1999]

§ 5.2 Exemption of insubstantial finan-
cial conflicts.

(a) An employee or special Govern-
ment employee will not be subject to
remedial or disciplinary action or to
criminal prosecution under 18 U.S.C.
208(a), if he makes a full disclosure in
writing to the official responsible for
his appointment of the nature and cir-
cumstances of the particular matter
involved and of his conflicting finan-
cial interest relating thereto, and re-
ceives in advance a written determina-
tion made by such official that the in-
terest is not so substantial as to be
deemed likely to affect the integrity of
the services which the Government
may expect from the employee or spe-
cial Government employee.

(b) For the purposes of paragraph (a)
of this section, the ‘‘official responsible
for appointment’’ shall be the Execu-
tive Director in all cases where the em-
ployee is classified at grade GS–15 or
below, or at a comparable pay level, ex-
cept that each Commissioner shall be
the ‘‘official responsible for appoint-
ment’’ of advisors in the Commis-
sioner’s immediate office.

(c) In all other cases, the Chairman
shall be the ‘‘official responsible for ap-
pointment.’’

(d) Pursuant to 5 CFR part 2640, cer-
tain financial interests are exempted
from the provisions of 18 U.S.C. 208(a)
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as being too remote too inconsequen-
tial to affect the integrity of an em-
ployee’s services.

[58 FR 15764, Mar. 24, 1993, as amended at 63
FR 35130, June 29, 1998]

Subpart B—Financial Disclosure
Requirements

§ 5.10 Cross-reference to executive
branch-wide regulations.

Commissioners and employees, in-
cluding special government employees,
of the Federal Trade Commission are
subject to and should refer to the exec-
utive branch-wide financial disclosure
regulations at 5 CFR part 2634, and to
the procedures for filing and review of
financial disclosure reports found in
Chapter 3 of the FTC Administrative
Manual.

[58 FR 15765, Mar. 24, 1993]

Subparts C–D [Reserved]

Subpart E—Disciplinary Actions
Concerning Postemployment
Conflict of Interest

AUTHORITY: 15 U.S.C. 41 et seq.

SOURCE: 46 FR 26050, May 11, 1981, unless
otherwise noted.

§ 5.51 Scope and applicability.
These regulations establish proce-

dures for investigating and deter-
mining alleged violations of 18 U.S.C.
207 (postemployment restrictions appli-
cable to federal employees) or regula-
tions issued by the Office of Govern-
ment Ethics, set forth in 5 CFR parts
2637 and 2641, reflecting the views of
the Office of Government Ethics and
the Department of Justice as to the re-
quirements of 18 U.S.C. 207.

[58 FR 15765, Mar. 24, 1993]

§ 5.52 Nonpublic proceedings.
Any investigation or proceedings

held under this part shall be nonpublic
unless the respondent specifically re-
quests otherwise, except to the extent
required by the Freedom of Informa-
tion Act (5 U.S.C. 552) or by the Sun-
shine Act (5 U.S.C. 552b). However, the
presiding official’s initial decision and

any final decision of the Commission
shall be placed on the public record, ex-
cept that information may be des-
ignated in camera in accordance with
§ 3.45 of the Commission’s Rules of
Practice.

§ 5.53 Initiation of investigation.

(a) Investigations under this part
may be initiated upon the submission
by any person of a written statement
to the Secretary setting forth suffi-
cient information to indicate a possible
violation of 18 U.S.C. 207 or by the
Commission on its own initiative when
a possible violation is indicated by in-
formation within the Commission’s
possession.

(b) At the direction of the Commis-
sion, the General Counsel shall inves-
tigate any alleged violation of 18 U.S.C.
207.

§ 5.54 Referral to the Office of Govern-
ment Ethics and to the Department
of Justice.

(a) The General Counsel shall make a
preliminary determination of whether
the matter appears frivolous and, if
not, shall expeditiously transmit any
available information to the Director
of the Office of Government Ethics and
to the Criminal Division, Department
of Justice.

(b) Unless the Department of Justice
communicates to the Commission that
it does not intend to initiate criminal
prosecution, the General Counsel shall
coordinate any investigation or pro-
ceeding under this part with the De-
partment of Justice in order to avoid
prejudicing criminal proceedings.

§ 5.55 Conduct of investigation.

(a) The General Counsel may (1) exer-
cise the authority granted in § 2.5 of
the Commission’s Rules of Practice to
administer oaths and affirmations; and
(2) conduct investigational hearings
pursuant to part 2 of these rules. He
may also recommend that the Commis-
sion issue compulsory process in con-
nection with an investigation under
this section.

(b) Witnesses in investigations shall
have the rights set forth in § 2.9 of the
Commission’s Rules of Practice.
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§ 5.56 Disposition.

(a) Upon the conclusion of an inves-
tigation under this part, the General
Counsel shall forward to the Commis-
sion a summary of the facts disclosed
by the investigation along with a rec-
ommendation as to whether the Com-
mission should issue an order to show
cause pursuant to § 5.57.

(b) When the former government em-
ployee involved is an attorney, the
General Counsel shall also recommend
whether the matter should be referred
to the disciplinary committee of the
bar(s) of which the attorney is a mem-
ber.

§ 5.57 Order to show cause.

(a) Upon a Commission determina-
tion that there exists reasonable cause
to believe a former government em-
ployee has violated 18 U.S.C. 207, the
Commission may issue an order requir-
ing the former employee to show cause
why sanctions should not be imposed.

(b) The show cause order shall con-
tain:

(1) The statutory provisions alleged
to have been violated and a clear and
concise description of the acts of the
former employee that are alleged to
constitute the violation;

(2) Notice of the respondent’s right to
submit an answer and request a hear-
ing, and the time and manner in which
the request is to be made; and

(3) A statement of the sanctions that
may be imposed pursuant to § 5.67 of
this part.

(c) Subsequent to the issuance of an
order to show cause, any communica-
tions to or from the Commission or any
member of the Commission shall be
governed by the ex parte provisions of
§ 4.7 of the Commission’s Rules of Prac-
tice. 16 CFR 4.7.

§ 5.58 Answer and request for a hear-
ing.

(a) An answer and request for a hear-
ing must be filed with the Secretary of
the Commission within thirty (30) days
after service of the order to show
cause.

(b) In the absence of good cause
shown, failure to file an answer and re-
quest for a hearing within the specified
time limit:

(1) Will be deemed a waiver of the re-
spondent’s right to contest the allega-
tions of the show cause order or re-
quest a hearing and

(2) Shall authorize the Commission
to find the facts to be as alleged in the
show cause order and enter a final deci-
sion providing for the imposition of
such sanctions specified in § 5.67 as the
Commission deems appropriate.

(c) An answer shall contain (1) a con-
cise statement of the facts or law con-
stituting each ground of defense and (2)
specific admission, denial, or expla-
nation of each fact alleged in the show
cause order or, if the respondent is
without knowledge thereof, a state-
ment to that effect. Any allegations of
a complaint not answered in this man-
ner will be deemed admitted.

(d) Hearings shall be deemed waived
as to any facts in the show cause order
that are specifically admitted or
deemed to be admitted as a result of re-
spondent’s failure to deny them. Those
portions of respondent’s answer, to-
gether with the show cause order, will
provide a record basis for initial deci-
sion by the Administrative Law Judge
or for final decision by the Commis-
sion.

(e) If all material factual allegations
of the show cause order are specifically
admitted or have been deemed admit-
ted in accordance with paragraph (c) of
this section, the Commission will de-
cide the matter on the basis of the alle-
gations set forth in the show cause
order and respondent’s answer.

§ 5.59 Presiding official.
(a) Upon the receipt of an answer and

request for a hearing, the Secretary
shall refer the matter to the Chief Ad-
ministrative Law Judge, who shall ap-
point an Administrative Law Judge to
preside over the hearing and shall no-
tify the respondent and the General
Counsel as to the person selected.

(b) The powers and duties of the pre-
siding official shall be as set forth in
§ 3.42(b) through (h) of the Commis-
sion’s Rules of Practice.

§ 5.60 Scheduling of hearing.
The presiding official shall fix the

date, time and place of the hearing.
The hearing shall not be scheduled ear-
lier than fifteen days after receipt of

VerDate 11<MAY>2000 14:07 Feb 09, 2001 Jkt 194048 PO 00000 Frm 00114 Fmt 8010 Sfmt 8010 Y:\SGML\194048T.XXX pfrm08 PsN: 194048T



115

Federal Trade Commission § 5.67

the respondent’s answer and request
for a hearing. In fixing the time, date
and place of the hearing, the presiding
official shall give due regard to the re-
spondent’s need for adequate time to
prepare a defense and an expeditious
resolution of allegations that may be
damaging to his or her reputation.

§ 5.61 Prehearing procedures; motions;
interlocutory appeals; summary de-
cision; discovery; compulsory proc-
ess.

Because of the nature of the issues
involved in proceedings under this
part, the Commission anticipates that
extensive motions, prehearing pro-
ceedings and discovery will not be re-
quired in most cases. For this reason,
detailed procedures will not be estab-
lished under this part. However, to the
extent deemed warranted by the pre-
siding official, prehearing conferences,
motions, interlocutory appeals, sum-
mary decisions, discovery and compul-
sory process shall be permitted and
shall be governed, where appropriate,
by the provisions set forth in subparts
C and D, part 3, of the Commission’s
Rules of Practice.

§ 5.62 Hearing rights of respondent.

In any hearing under this subpart,
the respondent shall have the right:

(a) To be represented by counsel;
(b) To present and cross-examine wit-

nesses and submit evidence;
(c) To present objections, motions,

and arguments, oral or written; and
(d) To obtain a transcript of the pro-

ceedings on request.

§ 5.63 Evidence; transcript; in camera
orders; proposed findings of fact
and conclusions of law.

Sections 3.43, 3.44, 3.45, and 3.46 of the
Commission’s Rules of Practice shall
govern, respectively, the receipt and
objections to admissibility of evidence,
the transcript of the hearing, in camera
orders and the submission and consid-
eration of proposed findings of fact and
conclusions of law except that (a) a
copy of the hearing transcript shall be
provided the respondent; and (b) the
Commission has the burden of estab-
lishing, by a preponderance of the evi-
dence on the record as a whole, the al-

legations stated in the order to show
cause.

§ 5.64 Initial decision.
Section 3.51 of the Commission’s

Rules of Practice shall govern the ini-
tial decision in proceedings under this
subpart, except that the determination
of the Administrative Law Judge must
be supported by a preponderance of the
evidence.

§ 5.65 Review of initial decision.
Appeals from the initial decision of

the Administrative Law Judge or re-
view by the Commission in the absence
of an appeal shall be governed by §§ 3.52
and 3.53 of the Commission’s Rules of
Practice except that oral arguments
shall be nonpublic subject to the excep-
tions stated in § 3.52 of this part.

§ 5.66 Commission decision and recon-
sideration.

The Commission’s decision and any
reconsideration or reopening of the
proceeding shall be governed by §§ 2.51,
3.54, 3.55, 3.71 and 3.72 of the Commis-
sion’s Rules of Practice, except that (a)
if the initial decision is modified or re-
versed, the Commission shall specify
such findings of fact and conclusions of
law as are different from those of the
presiding official; and (b) references
therein to ‘‘court of appeals’’ shall be
deemed for purposes of proceedings
under this part to refer to ‘‘district
court.’’

§ 5.67 Sanctions.
In the case of any respondent who

fails to request a hearing after receiv-
ing adequate notice of the allegations
pursuant to § 5.57 or who is found in the
Commission’s final decision to have
violated 18 U.S.C. 207 (a), (b), or (c), the
Commission may order such discipli-
nary action as it deems warranted, in-
cluding:

(a) Reprimand;
(b) Suspension from participating in

a particular matter or matters before
the Commission; or

(c) Prohibiting the respondent from
making, with the intent to influence,
any formal or informal appearance be-
fore, or any oral or written commu-
nication to, the Commission or its staff
on any matter or business on behalf of
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any other person (except the United
States) for a period not to exceed five
(5) years.

§ 5.68 Judicial review.

A respondent against whom the Com-
mission has issued an order imposing
disciplinary action under this part may
seek judicial review of the Commis-
sion’s determination in an appropriate
United States District Court by filing a
petition for such review within sixty
(60) days of receipt of notice of the
Commission’s final decision.

PART 6—ENFORCEMENT OF NON-
DISCRIMINATION ON THE BASIS
OF HANDICAP IN PROGRAMS
OR ACTIVITIES CONDUCTED BY
THE FEDERAL TRADE COMMIS-
SION

Sec.
6.101 Purpose.
6.102 Application.
6.103 Definitions.
6.104–6.109 [Reserved]
6.110 Self-evaluation.
6.111 Notice.
6.112–6.129 [Reserved]
6.130 General prohibitions against discrimi-

nation.
6.131–6.139 [Reserved]
6.140 Employment.
6.141–6.148 [Reserved]
6.149 Program accessibility: Discrimination

prohibited.
6.150 Program accessibility: Existing facili-

ties.
6.151 Program accessibility: New construc-

tion and alterations.
6.152–6.159 [Reserved]
6.160 Communications.
6.161–6.169 [Reserved]
6.170 Compliance procedures.
6.171–6.999 [Reserved]

AUTHORITY: 29 U.S.C. 794.

SOURCE: 52 FR 45628, Dec. 1, 1987, unless
otherwise noted.

§ 6.101 Purpose.
This part effectuates section 119 of

the Rehabilitation, Comprehensive
Services, and Developmental Disabil-
ities Amendments of 1978, which
amended section 504 of the Rehabilita-
tion Act of 1973 to prohibit discrimina-
tion on the basis of handicap in pro-
grams or activities conducted by Exec-

utive agencies or the United States
Postal Service.

§ 6.102 Application.

This part applies to all programs or
activities conducted by the Commis-
sion except for programs or activities
conducted outside the United States
that do not involve individuals with
handicaps in the United States.

§ 6.103 Definitions.

For purposes of this part, the term—
Auxiliary aids means services or de-

vices that enable persons with im-
paired sensory, manual, or speaking
skills to have an equal opportunity to
participate in, and to enjoy the bene-
fits of, programs or activities con-
ducted by the Commission. For exam-
ple, auxiliary aids useful for persons
with impaired vision include readers,
Brailled materials, audio recordings,
and other similar services and devices.
Auxiliary aids useful for persons with
impaired hearing include telephone
handset amplifiers, telephones compat-
ible with hearing aids, telecommuni-
cation devices for deaf persons (TDD’s),
interpreters, notetakers, written mate-
rials, and other similar services and de-
vices.

Commission means the Federal Trade
Commission.

Complete complaint means a written
statement that contains the complain-
ant’s name and address and describes
the Commission’s alleged discrimina-
tory action in sufficient detail to in-
form the Commission of the nature and
date of the alleged violation of section
504. It shall be signed by the complain-
ant or by someone authorized to do so
on his or her behalf. Complaints filed
on behalf of classes or third parties
shall describe or identify (by name, if
possible) the alleged victims of dis-
crimination.

Facility means all or any portion of
buildings, structures, equipment,
roads, walks, parking lots, rolling
stock or other conveyances, or other
real or personal property.

Individual with handicaps means any
person who has a physical or mental
impairment that substantially limits
one or more major life activities, has a
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