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grants. The requirements will be iden-
tified in the grant application instruc-
tions or the grant document.

(5) We may negotiate and fund
projects under terms other than those

specified in this part where it can be
clearly demonstrated that such adjust-
ments will achieve a greater positive
benefit for the workers and/or commu-
nities being assisted.
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SUBCHAPTER A—LONGSHOREMEN’S AND HARBOR
WORKERS’ COMPENSATION ACT AND RELATED STATUTES

PART 701—GENERAL; ADMIN-
ISTERING AGENCY; DEFINITIONS
AND USE OF TERMS

RULES IN THIS SUBCHAPTER

Sec.
701.101 Scope of this subchapter and sub-

chapter B.
701.102 Organization of this subchapter.

OFFICE OF WORKMEN’S COMPENSATION
PROGRAMS

701.201 Establishment of Office of Workers’
Compensation Programs.

701.202 Transfer of functions.
701.203 Historical background.

TERMS USED IN THIS SUBCHAPTER

701.301 Definitions and use of terms.

COVERAGE UNDER STATE COMPENSATION
PROGRAMS

701.401 Coverage under State compensation
programs.

AUTHORITY: 5 U.S.C. 301; Reorg. Plan No. 6
of 1950, 15 FR 3174, 64 Stat. 1263; 33 U.S.C. 939;
36 D.C. Code 501 et seq.; 42 U.S.C. 1651 et seq.;
43 U.S.C. 1331; 5 U.S.C. 6171 et seq.; Sec-
retary’s Order 1–89; Employment Standards
Order No. 90–02.

SOURCE: 38 FR 26860, Sept. 26, 1973, unless
otherwise noted.

RULES IN THIS SUBCHAPTER

§ 701.101 Scope of this subchapter and
subchapter B.

(a) This subchapter contains the reg-
ulations governing the administration
of the Longshore and Harbor Workers’
Compensation Act (LHWCA) and its di-
rect extensions, the Defense Base Act
(DBA), the Outer Continental Shelf
Lands Act (OCSLA), and the Non-
appropriated Fund Instrumentalities
Act (NFLA), and such other amend-
ments and extensions as may herein-
after be enacted.

(b) The regulations also apply to
claims filed under the District of Co-
lumbia Workmen’s Compensation Act
(DCCA). That law applies to all claims
for injuries or deaths based on employ-
ment events that occurred prior to
July 26, 1982, the effective date of the

District of Columbia Workers’ Com-
pensation Act.

(c) The regulations governing admin-
istration of the Black Lung Benefits
Program are in subchapter B of this
chapter.

[50 FR 391, Jan. 3, 1985, as amended at 51 FR
4281, Feb. 3, 1986]

§ 701.102 Organization of this sub-
chapter.

This part 701 is intended to provide a
general description of the regulations
in this subchapter, information as to
the persons and agencies within the
Department of Labor authorized by the
Secretary of Labor to administer the
Longshoremen’s and Harbor Workers’
Compensation Act and its extensions
and the regulations in this subchapter,
and guidance as to the meaning and
use of specific terms in the several
parts of this subchapter. Part 702 of
this subchapter contains the general
administrative regulations governing
claims filed under the LHWCA, and
part 703 of this subchapter contains the
regulations governing authorization of
insurance carriers, authorization of
self-insurers, and issuance of certifi-
cates of compliance with said insur-
ance regulations, as required by sec-
tions 32 and 37 of the LHWCA, 33 U.S.C.
932, 937. Inasmuch as the extensions of
the LHWCA (see § 701.101) incorporate
by reference nearly all of the provi-
sions of the LHWCA, such that the reg-
ulations governing the latter apply to
the extensions with very few excep-
tions, it has been determined that no
useful purpose would be served by re-
peating the same provisions for each of
the extensions. Accordingly, the regu-
lations in parts 702 and 703 shall apply
to the administration of the extensions
(DBA, DCCA, OCSLA, and NFIA), un-
less otherwise noted. The exceptions to
the general applicability of parts 702
and 703 of this subchapter are set forth
in succeeding parts in this subchapter.
Part 704 of this subchapter contains
the exceptions for the DBA, the DCCA,
the OCSLA, and the NFIA.
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OFFICE OF WORKERS’ COMPENSATION
PROGRAMS

§ 701.201 Establishment of Office of
Workers’ Compensation Programs.

The Assistant Secretary of Labor for
Employment Standards, by authority
vested in him or her by the Secretary
of Labor in Secretary’s Order No. 7–87
(52 FR 48466), established in the Em-
ployment Standards Administration
(ESA) an Office of Workers’ Compensa-
tion Programs (OWCP). The Assistant
Secretary further designated as the
head thereof a Director, who shall ad-
minister the programs assigned to that
office by the Assistant Secretary.

[55 FR 28606, July 12, 1990]

§ 701.202 Transfer of functions.
Pursuant to the authority vested in

him or her by the Secretary of Labor,
the Assistant Secretary for Employ-
ment Standards transferred from the
Bureau of Employees’ Compensation to
the Office of Workers’ Compensation
Programs all functions of the Depart-
ment of Labor with respect to the ad-
ministration of benefits programs
under the following statutes:

(a) The Longshore and Harbor Work-
ers’ Compensation Act, as amended and
extended, 33 U.S.C. 901 et seq.;

(b) Defense Base Act, 42 U.S.C. 1651 et
seq.;

(c) District of Columbia Workmen’s
Compensation Act, 36 D.C. Code 501 et
seq.;

(d) Outer Continental Shelf Lands
Act, 43 U.S.C. 1331;

(e) Nonappropriated Fund Instrumen-
talities Act, 5 U.S.C. 8171 et seq.;

(f) Title IV of the Federal Mine Safe-
ty and Health Act of 1977, as amended,
30 U.S.C. 901 et seq.

[55 FR 28606, July 12, 1990]

§ 701.203 Historical background.
Administration of the Longshore-

men’s and Harbor Workers’ Compensa-
tion Act (and the Federal Employees’
Compensation Act, formerly known as
the U.S. Employees’ Compensation
Act), was initially vested in an inde-
pendent establishment known as the
U.S. Employees’ Compensation Com-
mission. By Reorganization Plan No. 2
of 1946 (3 CFR 1943–1949 Comp., p. 1064;

60 Stat. 1095, effective July 16, 1946),
the Commission was abolished and its
functions were transferred to the Fed-
eral Security Agency to be performed
by a newly created Bureau of Employ-
ees’ Compensation within such Agency.
By Reorganization Plan No. 19 of 1950
(15 FR 3178, 64 Stat. 1263) said Bureau
was transferred to the Department of
Labor, and the authority formerly
vested in the Administrator, Federal
Security Agency, was vested in the
Secretary of Labor. By Reorganization
Plan No. 6 of 1950 (15 FR 3174, 64 Stat.
1263), the Secretary of Labor was au-
thorized to make from time to time
such provisions as he shall deem appro-
priate, authorizing the performance of
any of his functions by any other offi-
cer, agency or employee of the Depart-
ment of Labor.

TERMS USED IN THIS SUBCHAPTER

§ 701.301 Definitions and use of terms.

(a) As used in this subchapter, except
where the context clearly indicates
otherwise:

(1) Act means the Longshoremen’s
and Harbor Workers’ Compensation
Act, as amended (33 U.S.C. 901 et seq.),
also referred to in this subchapter as
LHWCA, and includes the provisions of
any statutory extension of such Act
(see § 701.101) pursuant to which com-
pensation on account of an injury is
sought.

(2) Secretary means the Secretary of
Labor, United States Department of
Labor, or his authorized representa-
tive.

(3) Employment Standards Administra-
tion means the Employment Standards
Administration in the United States
Department of Labor, headed by the
Assistant Secretary of Labor for Em-
ployment Standards.

(4) [Reserved]
(5) Office of Workers’ Compensation

Programs or OWCP or the Office means
the Office of Workers’ Compensation
Programs in the Department of Labor,
described in § 701.201 of this part. When-
ever the term Office of Workmen’s Com-
pensation Programs appears in this part
or in part 702, it shall have the same
meaning as Office of Worker’s Compensa-
tion Programs.
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(6) Director means the Director,
OWCP, or his authorized representa-
tive.

(7) District Director means a person
appointed as provided in sections 39
and 40 of the LHWCA or his or her des-
ignee, authorized by the Director to
perform functions with respect to the
processing and determination of claims
for compensation under such Act and
its extensions as provided therein and
under this subchapter. These regula-
tions substitute this term for the term
‘‘Deputy Commissioner’’ which is used
in the statute. This substitution is for
administrative purposes only and in no
way affects the power or authority of
the position as established in the stat-
ute.

(8) Administrative Law Judge means an
administrative law judge appointed as
provided in 5 U.S.C. 3105 and subpart B
of 5 CFR part 930 (see 37 FR 16737), who
is qualified to preside at hearings
under 5 U.S.C. 557 and is empowered by
the Secretary to conduct formal hear-
ings whenever necessary in respect of
any claim for compensation arising
under the LHWCA and its extensions.

(9) Chief Administrative Law Judge
means the Chief Judge of the Office of
Administrative Law Judges, United
States Department of Labor.

(10) Board or Benefits Review Board
means the Benefits Review Board es-
tablished by section 21 of the LHWCA
(33 U.S.C. 921) as amended and con-
stituted and functioning pursuant to
the provisions of chapter VII of this
Title 20 and Secretary of Labor’s Order
No. 38–72 (38 FR 90).

(11) Department means the United
States Department of Labor.

(12)(i) Employee means any person en-
gaged in maritime employment, in-
cluding:

(A) Any longshore worker or other
person engaged in longshoring oper-
ations;

(B) Any harbor worker, including a
ship repairer, shipbuilder and
shipbreaker;

(C) Any other individual to whom an
injury may be the basis for a com-
pensation claim under the LHWCA as
amended, or any of its extensions;

(ii) The term does not include:
(A) A master or member of a crew of

any vessel;

(B) Any person engaged by a master
to load or unload or repair any small
vessel under eighteen tons net.

(iii) Nor does this term include the
following individuals (whether or not
the injury occurs over the navigable
waters of the United States) where it is
first determined that they are covered
by a state workers’ compensation act:

(A) Individuals employed exclusively
to perform office clerical, secretarial,
security, or data processing work (but
not longshore cargo checkers and cargo
clerks);

(B) Individuals employed by a club
(meaning a social or fraternal organi-
zation whether profit or nonprofit),
camp, recreational operation (meaning
any recreational activity, including
but not limited to scuba diving, com-
mercial rafting, canoeing or boating
activities operated for pleasure of own-
ers, members of a club or organization,
or renting, leasing or chartering equip-
ment to another for the latter’s pleas-
ure), restaurant, museum or retail out-
let;

(C) Individuals employed by a ma-
rina, provided they are not engaged in
its construction, replacement or expan-
sion, except for routine maintenance
such as cleaning, painting, trash re-
moval, housekeeping and small repairs;

(D) Employees of suppliers, vendors
and transporters temporarily doing
business on the premises of a covered
employer, provided they are not per-
forming work normally performed by
employees of the covered employer;

(E) Aquaculture workers, meaning
those employed by commercial enter-
prises involved in the controlled cul-
tivation and harvest of aquatic plants
and animals, including the cleaning,
processing or canning of fish and fish
products, the cultivation and har-
vesting of shellfish, and the controlled
growing and harvesting of other aquat-
ic species;

(F) Individuals engaged in the build-
ing, repairing or dismantling of rec-
reational vessels under 65 feet in
length. For purposes of this subpara-
graph recreational vessel means a vessel
manufactured or operated primarily
for pleasure, or rented, leased or char-
tered by another for the latter’s pleas-
ure, and length means a straight line
measurement of the overall length
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from the foremost part of the vessel to
the aftmost part of the vessel, meas-
ured parallel to the center line. The
measurement shall be from end to end
over the deck, excluding sheer.

(13) Employer includes any employer
who may be obligated as an employer
under the provisions of the LHWCA as
amended or any of its extensions to
pay and secure compensation as pro-
vided therein.

(14) Carrier means an insurance car-
rier or self-insurer meeting the re-
quirements of section 32 of the LHWCA
as amended and of this subchapter with
respect to authorization to provide in-
surance fulfilling the obligation of an
employer to secure the payment of
compensation due his employees under
the LHWCA as amended or a statutory
extension thereof.

(15) The terms wages, national average
weekly wage, injury, disability, death,
and compensation shall have the mean-
ings set forth in section 2 of the
LHWCA.

(16) Claimant includes any person
claiming compensation or benefits
under the provisions of the LHWCA as
amended or a statutory extension
thereof on account of the injury or
death of an employee.

(b) The definitions contained in para-
graph (a) of this section shall not be
considered to derogate from any defini-
tions or delimitations of terms in the
LHWCA as amended or any of its statu-
tory extensions in any case where such
statutory definitions or delimitations
would be applicable.

(c) As used in this subchapter, the
singular includes plural and the mas-
culine includes the feminine.

[38 FR 26860, Sept. 26, 1973, as amended at 42
FR 3848, Jan. 21, 1977; 50 FR 391, Jan. 3, 1985;
51 FR 4281, Feb. 3, 1986; 55 FR 28606, July 12,
1990]

COVERAGE UNDER STATE COMPENSATION
PROGRAMS

§ 701.401 Coverage under state com-
pensation programs.

(a) Exclusions from the definition of
‘‘employee’’ under § 701.301(a)(12), and
the employees of small vessel facilities
otherwise covered which are exempted
from coverage under § 702.171, are de-
pendent upon coverage under a state

workers’ compensation program. For
these purposes, a worker or dependent
must first claim compensation under
the appropriate state program and re-
ceive a final decision on the merits of
the claim, denying coverage, before
any claim may be filed under this Act.

(b) The intent of the Act is that state
law will apply to those categories of
employees if it otherwise would. Ac-
cordingly, not withstanding any con-
trary state law, claims by any of the
categories of workers excluded under
§ 701.301 or 702.171 must be made to and
processed by the state and a merit de-
cision denying coverage on jurisdic-
tional grounds must be made before
coverage or benefits under the Act may
be sought.

(c) The time for filing notice and
claim under the Act (see subpart B of
part 702) does not begin to run for pur-
poses of claims by those workers or de-
pendents described in § 701.301(a)(12)
and § 702.171, until a final adverse deci-
sion denying coverage under a state
compensation act is received.

[50 FR 392, Jan. 3, 1985]

PART 702—ADMINISTRATION AND
PROCEDURE

Subpart A—General Provisions

ADMINISTRATION

Sec.
702.101 [Reserved]
702.102 Establishment and modification of

compensation districts, establishment of
suboffices and jurisdictional areas.

702.103 Effect of establishment of suboffices
and jurisdictional areas.

702.104 Transfer of individual case file.
702.105 Use of the title District Director in

place of Deputy Commissioner.

RECORDS

702.111 Employer’s records.
702.112 Records of the OWCP.
702.113 Inspection of records of the OWCP.
702.114 Copying of records of OWCP.

FORMS

702.121 Forms.

REPRESENTATION

702.131 Representation of parties in inter-
est.

702.132 Fees for services.
702.133 Unapproved fees; solicitation of

claimants; penalties.
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702.134 Payment of claimant’s attorney’s
fees in disputed claims.

702.135 Payment of claimant’s witness fees
and mileage in disputed claims.

INFORMATION AND ASSISTANCE FOR CLAIMANTS

702.136 Requests for information and assist-
ance.

COMMUTATION OF PAYMENTS AND SPECIAL
FUND

702.142 Commutation of payments; aliens
not residents or about to become non-
residents.

702.143 Establishment of special fund.
702.144 Purpose of the special fund.
702.145 Use of the special fund.
702.146 Source of the special fund.
702.147 Enforcement of special fund provi-

sions.
702.148 Insurance carriers’ and self-insured

employers’ responsibility.

LIENS ON COMPENSATION

702.161 Liens against assets of insurance
carriers and employers.

702.162 Liens on compensation authorized
under special circumstances.

CERTIFICATION OF EXEMPTION

702.171 Certification of exemption, general.
702.172 Certification; definitions.
702.173 Exemptions; requirements, limita-

tions.
702.174 Exemptions; necessary information.
702.175 Effect of work on excluded vessels;

reinstatement of certification.

Subpart B—Claims Procedures

EMPLOYER’S REPORTS

702.201 Reports from employers of employ-
ee’s injury or death.

702.202 Employer’s report; form and con-
tents.

702.203 Employer’s report; how given.
702.204 Employer’s report; penalty for fail-

ure to furnish and or falsifying.
702.205 Employer’s report; effect of failure

to report upon time limitations.

NOTICE

702.211 Notice of employee’s injury or death;
designation of responsible official.

702.212 Notice; when given; when given for
certain occupational diseases.

702.213 Notice; by whom given.
702.214 Notice; form and content.
702.215 Notice; how given.
702.216 Effect of failure to give notice.
702.217 Penalty for false statement, mis-

representation.

CLAIMS

702.221 Claims for compensation; time limi-
tations.

702.222 Claims; exceptions to time limita-
tions.

702.223 Claims; time limitations; time to ob-
ject.

702.224 Claims, notification of employer of
filing by employee.

702.225 Withdrawal of a claim.

NONCONTROVERTED CLAIMS

702.231 Noncontroverted claims; payment of
compensation without an award.

702.232 Payments without an award; when;
how paid.

702.233 Penalty for failure to pay without an
award.

702.234 Report by employer of commence-
ment and suspension of payments.

702.235 Report by employer of final payment
of compensation.

702.236 Penalty for failure to report termi-
nation of payments.

AGREED SETTLEMENTS

702.241 Definitions and supplementary infor-
mation.

702.242 Information necessary for a com-
plete settlement application.

702.243 Settlement application; how sub-
mitted, how approved, how disapproved,
criteria.

CONTROVERTED CLAIMS

702.251 Employer’s controversion of the
right to compensation.

702.252 Action by district director upon re-
ceipt of notice of controversion.

CONTESTED CLAIMS

702.261 Claimant’s contest of actions taken
by employer or carrier with respect to
the claim.

702.262 Action by district director upon re-
ceipt of notice of contest.

DISCRIMINATION

702.271 Discrimination; against employees
who bring proceedings, prohibition and
penalty.

702.272 Informal recommendation by dis-
trict director.

702.273 Adjudication by Office of the Chief
Administrative Law Judge.

702.274 Employer’s refusal to pay penalty.

THIRD PARTY

702.281 Third party action.

REPORT OF EARNINGS

702.285 Report of earnings.
702.286 Report of earnings; forfeiture of

compensation.
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Subpart C—Adjudication Procedures

GENERAL

702.301 Scope of this subpart.

ACTION BY DISTRICT DIRECTORS

702.311 Handling of claims matters by dis-
trict directors; informal conferences.

702.312 Informal conferences; called by and
held before whom.

702.313 Informal conferences; how called;
when called.

702.314 Informal conferences; how con-
ducted; where held.

702.315 Conclusion of conference agreement
on all matters with respect to the claim.

702.316 Conclusion of conference; no agree-
ment on all matters with respect to the
claim.

702.317 Preparation and transfer of the case
for hearing.

702.318 The record; what constitutes; non-
transferability of the administrative file.

702.319 Obtaining documents from the ad-
ministrative file for reintroduction at
formal hearings.

SPECIAL FUND

702.321 Procedures for determining applica-
bility of section 8(f) of the Act.

FORMAL HEARINGS

702.331 Formal hearings; procedure initi-
ating.

702.332 Formal hearings; how conducted.
702.333 Formal hearings; parties.
702.334 Formal hearings; representatives of

parties.
702.335 Formal hearings; notice.
702.336 Formal hearings; new issues.
702.337 Formal hearings; change of time or

place for hearings; postponements.
702.338 Formal hearings; general proce-

dures.
702.339 Formal hearings; evidence.
702.340 Formal hearings; witnesses.
702.341 Formal hearings; depositions; inter-

rogatories.
702.342 Formal hearings; witness fees.
702.343 Formal hearings; oral argument and

written allegations.
702.344 Formal hearings; record of hearing.
702.345 Formal hearings; consolidated

issues; consolidated cases.
702.346 Formal hearings; waiver of right to

appear.
702.347 Formal hearings; termination.
702.348 Formal hearings; preparation of

final decision and order; content.
702.349 Formal hearings; filing and mailing

of compensation orders; disposition of
transcripts.

702.350 Finality of compensation orders.
702.351 Withdrawal of controversion of

issues set for formal hearing; effect.

INTERLOCUTORY MATTERS, SUPPLEMENTARY
ORDERS, AND MODIFICATIONS

702.371 Interlocutory matters.
702.372 Supplementary compensation or-

ders.
702.373 Modification of awards.

APPEALS

702.391 Appeals; where.
702.392 Appeals; what may be appealed.
702.393 Appeals; time limitations.
702.394 Appeals; procedure.

Subpart D—Medical Care and Supervision

702.401 Medical care defined.
702.402 Employer’s duty to furnish; dura-

tion.
702.403 Employee’s right to choose physi-

cian; limitations.
702.404 Physician defined.
702.405 Selection of physician; emergencies.
702.406 Change of physicians; non-emer-

gencies.
702.407 Supervision of medical care.
702.408 Evaluation of medical questions; im-

partial specialists.
702.409 Evaluation of medical questions; re-

sults disputed.
702.410 Duties of employees with respect to

special examinations.
702.411 Special examinations; nature of im-

partially of specialists.
702.412 Special examinations; costs charge-

able to employer or carrier.
702.413 Fees for medical services; prevailing

community charges.
702.414 Fees for medical services; unresolved

disputes on prevailing charges.
702.415 Fees for medical services; unresolved

disputes on charges; procedure.
702.416 Fees for medical services; disputes;

hearings; necessary parties.
702.417 Fees for medical services; disputes;

effect of adverse decision.

MEDICAL PROCEDURES

702.418 Procedure for requesting medical
care; employee’s duty to notify em-
ployer.

702.419 Action by employer upon acquiring
knowledge or being given notice of in-
jury.

702.420 Issuance of authorization; binding
effect upon insurance carrier.

702.421 Effect of failure to obtain initial au-
thorization.

702.422 Effect of failure to report on medical
care after initial authorization.

DEBARMENT OF PHYSICIANS AND OTHER PRO-
VIDERS OF MEDICAL SERVICES AND SUP-
PLIERS AND CLAIMS REPRESENTATIVES

702.431 Grounds for debarment.
702.432 Debarment process.
702.433 Requests for hearing.
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702.434 Judicial review.
702.435 Effects of debarment.
702.436 Reinstatement.

HEARING LOSS CLAIMS

702.441 Claims for loss of hearing.

Subpart E—Vocational Rehabilitation

702.501 Vocational rehabilitation; objective.
702.502 Vocational rehabilitation; action by

district directors.
702.503 Vocational rehabilitation; action by

adviser.
702.504 Vocational rehabilitation; referrals

to State Employment Agencies.
702.505 Vocational rehabilitation; referrals

to other public and private agencies.
702.506 Vocational rehabilitation; training.
702.507 Vocational rehabilitation; mainte-

nance allowance.
702.508 Vocational rehabilitation; confiden-

tiality of information.

Subpart F—Occupational Disease Which
Does Not Immediately Result in Death
or Disability

702.601 Definitions.
702.602 Notice and claims.
702.603 Determining the payrate for com-

pensating occupational disease claims
which become manifest after retirement.

702.604 Determining the amount of com-
pensation for occupational disease
claims which become manifest after re-
tirement.

AUTHORITY: 5 U.S.C. 301, 8171 et seq., Reor-
ganization Plan No. 6 of 1950, 15 FR 3174, 3
CFR 1949–1953, Comp., p. 1004, 64 Stat. 1263; 28
U.S.C. 2461, 33 U.S.C. 930, 36 D.C. Code 501 et
seq., 42 U.S.C. 1651 et seq., 43 U.S.C. 1331; Sec-
retary’s Order 5–96, 62 FR 107.

SOURCE: 38 FR 26861, Sept. 26, 1973, unless
otherwise noted.

Subpart A—General Provisions

ADMINISTRATION

§ 702.101 [Reserved]

§ 702.102 Establishment and modifica-
tion of compensation districts, es-
tablishment of suboffices and juris-
dictional areas.

(a) The Director has, pursuant to sec-
tion 39(b) of the Longshore and Harbor
Workers’ Compensation Act, 33 U.S.C.
939(b), established compensation dis-
tricts as required for improved admin-
istration or as otherwise determined by
the Director (see 51 FR 4282, Feb. 3,
1986). The boundaries of the compensa-

tion districts may be modified at any
time, and the Director shall notify all
interested parties directly by mail of
the modifications.

(b) As administrative exigencies from
time to time may require, the Director
may, by administrative order, establish
special areas outside the continental
United States, Alaska, and Hawaii, or
change or modify any areas so estab-
lished, notwithstanding their inclusion
within an established compensation
district. Such areas shall be designated
‘‘jurisdictional areas.’’ The Director
shall also designate which of his dis-
trict directors shall be in charge there-
of.

(c) To further aid in the efficient ad-
ministration of the OWCP, the Director
may from time to time establish sub-
offices within compensation districts
or jurisdictional areas, and shall des-
ignate a person to be in charge thereof.

[38 FR 26861, Sept. 26, 1973, as amended at 60
FR 51348, Oct. 2, 1995]

§ 702.103 Effect of establishment of
suboffices and jurisdictional areas.

Whenever the Director establishes a
suboffice or jurisdictional area, those
reports, records, or other documents
with respect to processing of claims
that are required to be filed with the
district director of the compensation
district in which the injury or death
occurred, may instead be required to be
filed at the suboffice, or office estab-
lished for the jurisdictional area.

§ 702.104 Transfer of individual case
file.

(a) At any time after a claim is filed,
the district director having jurisdic-
tion thereof may, with the prior or sub-
sequent approval of the Director,
transfer such case to the district direc-
tor in another compensation district
for the purpose of making an investiga-
tion, ordering medical examinations,
or taking such other action as may be
necessary or appropriate to further de-
velop the claim. If, after filing a claim,
the claimant moves to another com-
pensation district, the district director
may, upon request by the claimant or
the employer and with the approval of
the Director, transfer the case to such
other compensation district.
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(b) The district director making the
transfer may by letter or memorandum
to the district director to whom the
case is transferred give advice, com-
ments, suggestions, or directions if ap-
propriate to the particular case. The
transfer of cases shall be by registered
or certified mail. All interested parties
shall be advised of the transfer.

[42 FR 45301, Sept. 9, 1977]

§ 702.105 Use of the title District Direc-
tor in place of Deputy Commis-
sioner.

Wherever the statute refers to Dep-
uty Commissioner, these regulations
have substituted the term District Di-
rector. The substitution is purely an
administrative one, and in no way ef-
fects the authority of or the powers
granted and responsibilities imposed by
the statute on that position.

[55 FR 28606, July 12, 1990]

RECORDS

§ 702.111 Employer’s records.
Every employer shall maintain ade-

quate records of injury sustained by
employees while in his employ, and
which shall also contain information of
disease, other impairments or disabil-
ities, or death relating to said injury.
Such records shall be available for in-
spection by the OWCP or by any State
authority. Records required by this
section shall be retained by the em-
ployer for three years following the
date of injury; this applies to records
for lost-time and no-lost-time injuries.

(Approved by the Office of Management and
Budget under control number 1215–0160)

(Pub. L. No. 96–511, 94 Stat. 2812 (44 U.S.C.
3501 et seq.))

[38 FR 26861, Sept. 26, 1973, as amended at 47
FR 145, Jan. 5, 1982; 50 FR 393, Jan. 3, 1985]

§ 702.112 Records of the OWCP.
All reports, records, or other docu-

ments filed with the OWCP with re-
spect to claims are the records of the
OWCP. The Director shall be the offi-
cial custodian of those records main-
tained by the OWCP at its national of-
fice, and the district director shall be
the official custodian of those records
maintained at the headquarters office
in each compensation district.

§ 702.113 Inspection of records of the
OWCP.

Any party in interest may be per-
mitted to examine the record of the
case in which he is interested. The offi-
cial custodian of the record sought to
be inspected shall permit or deny in-
spection in accordance with the De-
partment of Labor’s regulations per-
taining thereto (see 29 CFR part 70).
The original record in any such case
shall not be removed from the office of
the custodian for such inspection. The
custodian may, in his discretion, deny
inspection of any record or part thereof
which is of a character specified in 5
U.S.C. 552(b) if in his opinion such in-
spection may result in damage, harm,
or harassment to the beneficiary or to
any other person. For special provi-
sions concerning release of information
regarding injured employees under-
going vocational rehabilitation, see
§ 702.508.

§ 702.114 Copying of records of OWCP.

Any party in interest may request
copies of records he has been permitted
to inspect. Such requests shall be ad-
dressed to the official custodian of the
records sought to be copied. The offi-
cial custodian shall provide the re-
quested copies under the terms and
conditions specified in the Department
of Labor’s regulations relating thereto
(see 29 CFR part 70).

FORMS

§ 702.121 Forms.

The Director may from time to time
prescribe, and require the use of, forms
for the reporting of any information re-
quired to be reported by the regula-
tions in this subchapter, or by the Act
or any of its extensions.

REPRESENTATION

§ 702.131 Representation of parties in
interest.

(a) Claimants, employers and insur-
ance carriers may be represented in
any proceeding under the Act by an at-
torney or other person previously au-
thorized in writing by such claimant,
employer or carrier to so act.
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(b) The Secretary shall annually pub-
lish a list of individuals who are dis-
qualified from representing claimants
under the Act. Individuals on this list
are not authorized to represent claim-
ants under the Act subject to the pro-
vision of section 31(b)(2)(C) of the Act,
33 U.S.C. 931(b)(2)(C), and they shall not
have their representation fee approved
as provided in section 28(e), 33 U.S.C.
928(e).

(c) Individuals shall be included on
the list mentioned in (b) if the Sec-
retary determines, after proceedings
under §§ 702.432(b) through 702.434, that
such individual:

(1) Has been convicted (without re-
gard to pending appeal) of any crime in
connection with the representation of a
claimant under this Act or any work-
ers’ compensation statute;

(2) Has engaged in fraud in connec-
tion with the presentation of a claim
under this or any workers’ compensa-
tion statute, including, but not limited
to, knowingly making false representa-
tions, concealing or attempting to con-
ceal material facts with respect to a
claim, or soliciting or otherwise pro-
curing false testimony;

(3) Has been prohibited from rep-
resenting claimants before any other
workers’ compensation agency for rea-
sons of professional misconduct which
are similar in nature to those which
would be grounds for disqualification
under this section; or

(4) Has accepted fees for representing
claimants under the Act which were
not approved, or which were in excess
of the amount approved pursuant to
section 28 of the Act, 33 U.S.C. 928.

[38 FR 26861, Sept. 26, 1973, as amended at 50
FR 394, Jan. 3, 1985]

§ 702.132 Fees for services.
(a) Any person seeking a fee for serv-

ices performed on behalf of a claimant
with respect to claims filed under the
Act shall make application therefor to
the district director, administrative
law judge, Board, or court, as the case
may be, before whom the services were
performed (See 33 U.S.C. 928(c)). The
application shall be filed and serviced
upon the other parties within the time
limits specified by such district direc-
tor, administrative law judge, Board,
or court. The application shall be sup-

ported by a complete statement of the
extent and character of the necessary
work done, described with particu-
larity as to the professional status
(e.g., attorney, paralegal, law clerk, or
other person assisting an attorney) of
each person performing such work, the
normal billing rate for each such per-
son, and the hours devoted by each
such person to each category of work.
Any fee approved shall be reasonably
commensurate with the necessary
work done and shall take into account
the quality of the representation, the
complexity of the legal issues involved,
and the amount of benefits awarded,
and when the fee is to be assessed
against the claimant, shall also take
into account the financial cir-
cumstances of the claimant. No con-
tract pertaining to the amount of a fee
shall be recognized.

(b) No fee shall be approved for a rep-
resentative whose name appears on the
Secretary’s list of disqualified rep-
resentatives under § 702.131(b).

(c) Where fees are included in a set-
tlement agreement submitted under
§ 702.241, et seq. approval of that agree-
ment shall be deemed approval of at-
torney fees for purposes of this sub-
section for work performed before the
Administrative Law Judge or district
director approving the settlement.

[50 FR 394, Jan. 3, 1985]

§ 702.133 Unapproved fees; solicitation
of claimants; penalties.

Under the provisions of section 28(e)
of the Act, 33 U.S.C. 928(e), any person
who receives any fees, other consider-
ation, or any gratuity on account of
services rendered as a representative of
a claimant, unless such consideration
or gratuity is approved under § 702.132,
or who makes it a business to solicit
employment for an attorney, or for
himself in respect of any claim under
the Act, shall upon conviction thereof,
for each offense be punished by a fine
of not more than $1,000 or by imprison-
ment for not more than 1 year, or by
both fine and imprisonment.

§ 702.134 Payment of claimant’s attor-
ney’s fees in disputed claims.

(a) If the employer or carrier declines
to pay any compensation on or before

VerDate 11<MAY>2000 08:42 Apr 17, 2001 Jkt 194061 PO 00000 Frm 00881 Fmt 8010 Sfmt 8010 Y:\SGML\194061T.XXX pfrm02 PsN: 194061T



882

20 CFR Ch. VI (4–1–01 Edition)§ 702.135

the 30th day after receiving written no-
tice from the district director of a
claim for compensation having been
filed, on the ground that there is no li-
ability for compensation within the
provisions of this Act, and the person
seeking benefits shall thereafter have
utilized the services of an attorney at
law in the successful prosecution of his
claim, there shall be awarded, in addi-
tion to the award of compensation, in a
compensation order, a reasonable at-
torney’s fee against the employer or
carrier in an amount approved by the
person, administrative body or court
before whom the service was per-
formed, which shall be paid directly by
the employer or carrier to the attorney
for the claimant in a lump sum after
the compensation order becomes final
(Act, section 28(a)).

(b) If the employer or carrier pays or
tenders payment of compensation with-
out an award pursuant to § 702.231 and
section 14 (a) and (b) of this Act, and
thereafter a controversy develops over
the amount of additional compensa-
tion, if any, to which the employee
may be entitled, the district director,
administrative law judge, or Board
shall set the matter for an informal
conference and following such con-
ference the district director, adminis-
trative law judge, or Board shall rec-
ommend in writing a disposition of the
controversy. If the employer or carrier
refuses to accept such written rec-
ommendation, within 14 days after its
receipt by them, they shall pay or ten-
der to the employee in writing the ad-
ditional compensation, if any, to which
they believe the employee is entitled.
If the employee refuses to accept such
payment or tender of compensation,
and thereafter utilizes the services of
an attorney at law, and if the com-
pensation thereafter awarded is greater
than the amount paid or tendered by
the employer or carrier, a reasonable
attorney’s fee based solely upon the
difference between the amount awarded
and the amount tendered or paid shall
be awarded in addition to the amount
of compensation. The foregoing sen-
tence shall not apply if the controversy
relates to degree or length of dis-
ability, and if the employer or carrier
offers to submit the case for evaluation
by physicians employed or selected by

the district director, as authorized by
section 7(e) of the Act and § 702.408, and
offers to tender an amount of com-
pensation based upon the degree or
length of disability found by the inde-
pendent medical report at such time as
an evaluation of disability can be
made. If the claimant is successful in
review proceedings before the Board or
court in any such case an award may
be made in favor of the claimant and
against the employer or carrier for a
reasonable attorney’s fee for claim-
ant’s counsel in accord with the above
provisions. In all other cases any claim
for legal services shall not be assessed
against the employer or carrier (see
Act, section 28(b)).

§ 702.135 Payment of claimant’s wit-
ness fees and mileage in disputed
claims.

In cases where an attorney’s fee is
awarded against an employer or carrier
there may be further assessed against
such employer or carrier as costs, fees
and mileage for necessary witnesses at-
tending the hearing at the instance of
claimant. Both the necessity for the
witness and the reasonableness of the
fees of expert witnesses must be ap-
proved by the hearing officer, the
Board, or the court, as the case may
be. The amounts awarded against an
employer or carrier as attorney’s fees,
costs, fees and mileage for witnesses
shall not in any respect affect or di-
minish the compensation payable
under this Act (see Act, section 28 (d)).

INFORMATION AND ASSISTANCE FOR
CLAIMANTS

§ 702.136 Requests for information and
assistance.

(a) General assistance. The Director
shall, upon request, provide persons
covered by the Act with information
and assistance relating to the Act’s
coverage and compensation and the
procedures for obtaining such com-
pensation including assistance in proc-
essing a claim.

(b) Legal assistance to claimants. The
Secretary may, upon request, provide a
claimant with legal assistance in proc-
essing a claim under the Act. Such as-
sistance may be made available to a
claimant in the discretion of the Solic-
itor of Labor or his designee at any
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time prior to or during which the claim
is being processed and shall be fur-
nished without charge to the claimant.
Legal representation of the claimant in
adjudicatory proceedings may be fur-
nished in cases in which the Sec-
retary’s interest in the case is not ad-
verse to that of the claimant.

(c) Other assistance. The district di-
rectors and their staff, as designees of
the Director, shall promptly and fully
comply with the request of a claimant
receiving compensation for informa-
tion about, and assistance in obtaining,
medical, manpower, and vocational re-
habilitation services (see also subparts
D and E of this part).

COMMUTATION OF PAYMENTS AND
SPECIAL FUND

§ 702.142 Commutation of payments;
aliens not residents or about to be-
come nonresidents.

(a) Pursuant to section 9(g) of the
Act, 33 U.S.C. 909(g), compensation paid
to aliens not residents, or about to be-
come nonresidents, of the United
States or Canada shall be in the same
amount as provided for residents ex-
cept that dependents in any foreign
country shall be limited to surviving
spouse and child or children, or if there
be no surviving spouse or child or chil-
dren, to surviving father or mother
whom the employee has supported, ei-
ther wholly or in part, for the period of
1 year prior to the date of injury, and
except that the Director, OWCP, may,
at his option, or upon the application
of the insurance carrier he shall, com-
mute all future installments of com-
pensation to be paid to such aliens by
paying or causing to be paid to them
one-half of the commuted amount of
such future installments of compensa-
tion as determined by the Director.

(b) Applications for commutation
under this section shall be made in
writing to the district director having
jurisdiction, and forwarded by the dis-
trict director to the Director, for final
action.

(c) Applications for commutations
shall be made effective, if approved by
the Director, on the date received by
the district director, or on a later date
if shown to be appropriate on the appli-
cation.

(d) Commutations shall not be made
with respect to a person journeying
abroad for a visit who has previously
declared an intention to return and has
stated a time for returning, nor shall
any commutation be made except upon
the basis of a compensation order fix-
ing the right of the beneficiary to com-
pensation.

[50 FR 394, Jan. 3, 1985]

§ 702.143 Establishment of special
fund.

Congress, by section 44 of the Act, 33
U.S.C. 944, established in the U.S.
Treasury a special fund, to be adminis-
tered by the Secretary. The Treasurer
of the United States is the custodian of
such fund, and all monies and securi-
ties in such fund shall be held in trust
by the Treasurer and shall not be
money or property of the United
States. The Treasurer shall make dis-
bursements from such funds only upon
the order of the Director, OWCP, as
delegatee of the Secretary. The Act re-
quires that the Treasurer give bond, in
an amount to be fixed and with securi-
ties to be approved by the Secretary of
the Treasury and the Comptroller Gen-
eral of the United States, conditioned
upon the faithful performance of his
duty as custodian of such fund.

§ 702.144 Purpose of the special fund.

This special fund was established to
give effect to a congressional policy de-
termination that, under certain cir-
cumstances, the employer of a par-
ticular employee should not be re-
quired to bear the entire burden of pay-
ing for the compensation benefits due
that employee under the Act. Instead,
a substantial portion of such burden
should be borne by the industry gen-
erally. Section 702.145 describes this
special circumstance under which the
particular employer is relieved of some
of his burden. Section 702.146 describes
the manner and circumstances of the
input into the fund.

§ 702.145 Use of the special fund.

(a) Under section 10 of the Act. This
section provides for initial and subse-
quent annual adjustments in com-
pensation and continuing payments to
beneficiaries in cases of permanent
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total disability or death which com-
menced or occurred prior to enactment
of the 1972 Amendments to this Act
(Pub. L. 92–576, approved Oct. 27, 1972).
At the discretion of the Director, such
payments may be paid directly by him
to eligible beneficiaries as the obliga-
tion accrues, one-half from the special
fund and one-half from appropriations,
or he may require insurance carriers or
self-insured employers already making
payments to such beneficiaries to pay
such additional compensation as the
amended Act requires. In the latter
case such carriers and self-insurers
shall be reimbursed by the Director for
such additional amounts paid, in the
proportion of one-half the amount from
the special fund and one-half the
amount from appropriations. To obtain
reimbursement, the carriers and self-
insurers shall submit claims for pay-
ments made by them during previous
periods at intervals of not less than 6
months. A form has been prescribed for
such purpose and shall be used. No ad-
ministrative claims service expense in-
curred by the carrier or self-insurer
shall be included in the claim and no
such expense shall be allowed. The
amounts reimbursed to such carrier or
self-insurer shall be limited to
amounts actually due and previously
paid to beneficiaries.

(b) Under section 8(f) of the Act (Sec-
ond Injuries). In any case in which an
employee having an existing perma-
nent partial disability suffers injury,
the employer shall provide compensa-
tion for such disability as is found to
be attributable to that injury based
upon the average weekly wages of the
employee at the time of injury. If, fol-
lowing an injury falling within the pro-
visions of section 8(c)(1)–(20), the em-
ployee with the pre-existing permanent
partial disability becomes permanently
and totally disabled after the second
injury, but such total disability is
found not to be due solely to his second
injury, the employer (or carrier) shall
be liable for compensation as provided
by the provisions of section 8(c)(1)–(20)
of the Act, 33 U.S.C. 908(c)(1)–(20) or for
104 weeks, whichever is greater. How-
ever, if the injury is a loss of hearing
covered by section 8(c)(13), 33 U.S.C.
908(c)(13), the liability shall be the less-
er of these periods. In all other cases of

a second injury causing permanent
total disability (or death), wherein it is
found that such disability (or death) is
not due solely to the second injury, and
wherein the employee had a pre-exist-
ing permanent partial disability, the
employer (or carrier) shall first pay
compensation under section 8(b) or (e)
of the Act, 33 U.S.C. 908(b) or (e), if any
is payable thereunder, and shall then
pay 104 weeks compensation for such
total disability or death, and none oth-
erwise. If the second injury results in
permanent partial disability, and if
such disability is compensable under
section 8(c)(1)–(20) of the Act, 33 U.S.C.
908(c)(1)–(20), but the disability so com-
pensable did not result solely from
such second injury, and the disability
so compensable is materially and sub-
stantially greater than that which
would have resulted from the second
injury alone, then the employer (or
carrier) shall only be liable for the
amount of compensation provided for
in section 8(c)(1)–(20) that is attrib-
utable to such second injury, or for 104
weeks, whichever is greater. However,
if the injury is a loss of hearing cov-
ered by section 8(c)(13), 33 U.S.C.
908(c)(13), the liability shall be the less-
er of these periods. In all other cases
wherein the employee is permanently
and partially disabled following a sec-
ond injury, and wherein such disability
is not attributable solely to that sec-
ond injury, and wherein such disability
is materially and substantially greater
than that which would have resulted
from the second injury alone, and
wherein such disability following the
second injury is not compensable under
section 8(c)(1)–(20) of the Act, then the
employer (or carrier) shall be liable for
such compensation as may be appro-
priate under section 8(b) or (e) of the
Act, 33 U.S.C. 908(b) or (e), if any, to be
followed by a payment of compensation
for 104 weeks, and none other. The
term ‘‘compensation’’ herein means
money benefits only, and does not in-
clude medical benefits. The procedure
for determining the extent of the em-
ployer’s (or carrier’s) liability under
this paragraph shall be as provided for
in the adjudication of claims in subpart
C of this part 702. Thereafter, upon ces-
sation of payments which the employer
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is required to make under this para-
graph, if any additional compensation
is payable in the case, the district di-
rector shall forward such case to the
Director for consideration of an award
to the person or persons entitled there-
to out of the special fund. Any such
award from the special fund shall be by
order of the Director or Acting Direc-
tor.

(c) Under sections 8(g) and 39(c)(2) of
the Act. These sections, 33 U.S.C. 908(g)
and 939(c)(2), respectively, provide for
vocational rehabilitation of disabled
employees, and authorize, under appro-
priate circumstances, a maintenance
allowance for the employee (not to ex-
ceed $25 a week) in additional to other
compensation benefits otherwise pay-
able for his injury-related disability.
Awards under these sections are made
from the special fund upon order of the
Director or his designee. The district
directors may be required to make in-
vestigations with respect to any case
and forward to the Director their rec-
ommendations as to the propriety and
need for such maintenance.

(d) Under section 39(c)(2) of the Act. In
addition to the maintenance allowance
for the employee discussed in para-
graph (c) of this section, the Director is
further authorized to use the fund in
such amounts as may be necessary to
procure the vocational training serv-
ices.

(e) Under section 7(e) of the Act. This
provision, 33 U.S.C. 907(e), authorizes
payment by the Director from the spe-
cial fund for special medical examina-
tions, i.e., those obtained from impar-
tial specialists to resolve disputes,
when such special examinations are
deemed necessary under that statutory
provision. The Director has the discre-
tionary power, however, to charge the
cost of such examination to the insur-
ance carrier or self-insured employer.

(f) Under section 18(b) of the Act. This
section, 33 U.S.C. 918(b), provides a
source for payment of compensation
benefits in cases where the employer is
insolvent, or other circumstances pre-
clude the payment of benefits due in
any case. In such situations, the dis-
trict director shall forward the case to
the Director for consideration of an
award from the special fund, together
with evidence with respect to the em-

ployer’s insolvency or other reasons for
nonpayment of benefits due. Benefits,
as herein used, means medical care or
supplies within the meaning of section
7 of the Act, 33 U.S.C. 907, and subpart
D of this part 702, as well as monetary
benefits. Upon receipt of the case, the
Director shall promptly determine
whether an award from the special fund
is appropriate and advisable in the
case, having due regard for all other
current commitments from the special
fund. If such an award is made, the em-
ployer shall be liable for the repay-
ment into the fund of the amounts paid
therefrom, as provided in 33 U.S.C.
918(b).

(The information collection requirements
contained in paragraph (a) were approved by
the Office of Management and Budget under
control number 1215–0065. The information
collection requirements contained in para-
graph (b) were approved by the Office of
Management and Budget under control num-
ber 1215–0073)

(Pub. L. No. 96–511)

[38 FR 26861, Sept. 26, 1973, as amended at 49
FR 18294, Apr. 30, 1984; 51 FR 4282, Feb. 3,
1986]

§ 702.146 Source of the special fund.
(a) All amounts collected as fines and

penalties under the several provisions
of the Act shall be paid into the special
fund (33 U.S.C. 44(c)(3)).

(b) Whenever an employee dies under
circumstances creating a liability on
an employer to pay death benefits to
the employee’s beneficiaries, and when-
ever there are no such beneficiaries en-
titled to such payments, the employer
shall pay $5,000 into the special fund
(Act, section 44(c)(1)). In such cases,
the compensation order entered in the
case shall specifically find that there is
such liability and that there are no
beneficiaries entitled to death benefits,
and shall order payment by the em-
ployer into the fund. Compensation or-
ders shall be made and filed in accord-
ance with the regulations in subpart C
of this part 702, except that for this
purpose the district director settling
the case under § 702.315 shall formalize
the memorandum of conference in a
compensation order, and shall file such
order as provided for in § 702.349.

(c) The Director annually shall assess
an amount against insurance carriers
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and self-insured employers authorized
under the Act and part 703 of this sub-
chapter to replenish the fund. That
total amount to be charged all carriers
and self-insurers to be assessed shall be
based upon an estimate of the probable
expenses of the fund during the cal-
endar year. The assessment against
each carrier and self-insurer shall be
based upon (1) the ratio of the amount
each paid during the prior calendar
year for compensation in relation to
the amount all such carriers of self-in-
surers paid during that period for com-
pensation, and (2) the ratio of the
amount of payments made by the spe-
cial fund for all cases being paid under
section 8(f) of the Act, 33 U.S.C. 908(f),
during the preceding calendar year
which are attributable to the carrier or
self-insurer in relation to the total of
such payments during such year attrib-
utable to all carriers and self-insurers.
The resulting sum of the percentages
from paragraphs (c) (1) and (2) of this
section will be divided by two, and the
resulting percentage multiplied by the
probable expenses of the fund. The Di-
rector may, in his or her discretion,
condition continuance or renewal of
authorization under part 703 upon
prompt payment of the assessment.
However, no action suspending or re-
voking such authorization shall be
taken without affording such carrier or
self-insurer a hearing before the Direc-
tor or his/her designee.

[38 FR 26861, Sept. 26, 1973, as amended at 50
FR 395, Jan. 3, 1985; 51 FR 4282, Feb. 3, 1986]

§ 702.147 Enforcement of special fund
provisions.

(a) As provided in section 44(d)(1) of
the Act, 33 U.S.C. 944(d)(1), for the pur-
pose of making rules, regulations, and
determinations under the special fund
provisions in section 44 and for pro-
viding enforcement thereof, the Direc-
tor may investigate and gather appro-
priate data from each carrier and self-
insured employer, and may enter and
inspect such places and records (and
make such transcriptions of records),
question such employees, and inves-
tigate such facts, conditions, practices,
or other matters as he may deem nec-
essary or appropriate. The Director
may require the employer to have au-
dits performed of claims activity relat-

ing to this Act. The Director may also
require detailed reports of payments
made under the Act, and of estimated
future liabilities under the Act, from
any or all carriers of self-insurers. The
Director may require that such reports
be certified and verified in whatever
manner is considered appropriate.

(b) Pursuant to section 44(d)(3) of the
Act, 33 U.S.C. 944(d)(3), for the purpose
of any hearing or investigation related
to determinations or the enforcement
of the provisions of section 44 with re-
spect to the special fund, the provi-
sions of 15 U.S.C. 49 and 50 as amended
(the Federal Trade Commission Act
provisions relating to attendance of
witnesses and the production of books,
papers, and documents) are made appli-
cable to the jurisdiction, powers, and
duties of the Director, OWCP, as the
Secretary’s delegatee.

(c) Civil penalties and unpaid assess-
ments shall be collected by civil suits
brought by and in the name of the Sec-
retary.

(Approved by the Office of Management and
Budget under control number 1215–0160)

[38 FR 26861, Sept. 26, 1973, as amended at 50
FR 395, Jan. 3, 1985]

§ 702.148 Insurance carriers’ and self-
insured employers’ responsibilities.

(a) Each carrier and self-insured em-
ployer shall make, keep, and preserve
such records, and make such reports
and provide such additional informa-
tion as the Director prescribes or or-
ders, which he considers necessary or
appropriate to effectively carry out his
responsibilities.

(b) Consistent with their greater di-
rect liability stemming from the
amended assessment formula, employ-
ers and insurance carriers are given the
authority to monitor their claims in
the special fund as outlined in para-
graph (c) of this section. For purposes
of monitoring these claims, employers
and insurance carriers remain parties
in interest to the claim and are allowed
access to all records relating to the
claim. Similarly, employers and insur-
ance carriers can initiate proceeding to
modify an award of compensation after
the special fund has assumed the liabil-
ity to pay benefits. It is intended that
employers and insurance carriers have
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neither a greater nor a lesser responsi-
bility in this new role that they not
have with regard to cases that remain
their sole liability. (See § 702.373(d).)

(c) An employer or insurance carrier
may conduct any reasonable investiga-
tion regarding cases placed into the
special fund by the employer or insur-
ance carrier. Such investigation may
include, but shall not be limited to, a
semi-annual request for earnings infor-
mation pursuant to section 8(j) of the
Act, 33 U.S.C. 908(j) (See § 702.285) peri-
odic medical examinations, vocational
rehabilitation evaluations, and re-
quests for any additional information
needed to effectively monitor such a
case.

(Approved by the Office of Management and
Budget under control number 1215–0118)

(Pub. L. No. 96–511, 94 Stat. 2812 (44 U.S.C.
3501 et seq.))

[38 FR 26861, Sept. 26, 1973, as amended at 47
FR 145, Jan. 5, 1982; 50 FR 395, Jan. 3, 1985]

LIENS ON COMPENSATION

§ 702.161 Liens against assets of insur-
ance carriers and employers.

Where payments have been made
from the special fund pursuant to sec-
tion 18(b) of the Act, 33 U.S.C. 918(b)
and § 704.145(f) the Secretary of Labor
shall, for the benefit of the fund, be
subrogated to all the rights of the per-
son receiving such payments. The Sec-
retary may institute proceedings under
either section 18 or 21(d) of the Act, 33
U.S.C. 918 or 921(d), or both, to recover
the amount expended by the fund or so
much as in the judgement of the Sec-
retary is possible, or the Secretary
may settle or compromise any such
claim.

[50 FR 395, Jan. 3, 1985]

§ 702.162 Liens on compensation au-
thorized under special cir-
cumstances.

(a) Pursuant to section 17 of the Act,
33 U.S.C. 917, when a trust fund which
complies with section 302(c) of the
Labor-Management Relations Act of
1947, 29 U.S.C. 186(c) [LMRA], estab-
lished pursuant to a collective bar-
gaining agreement in effect between an
employer and an employee entitled to
compensation under this Act, has paid

disability benefits to an employee
which the employee is legally obligated
to repay by reason of his entitlement
to compensation under this Act, a lien
shall be authorized on such compensa-
tion in favor of the trust fund for the
amount of such payments.

(b) (1) An application for such a lien
shall be filed on behalf of the trust
fund with the district director for the
compensation district where the claim
for compensation has been filed, 20
CFR 702.101. Such application shall in-
clude a certified statement by an au-
thorized official of the trust fund that:

(i) The trust fund is entitled to a lien
in its favor by reason of its payment of
disability payments to a claimant-em-
ployee (including his name therein);

(ii) The trust fund was created pursu-
ant to a collective bargaining agree-
ment covering the claimant-employee;

(iii) The trust fund complies with
section 302(c) of the Labor-Manage-
ment Relations Act of 1947, 29 U.S.C.
186(c);

(iv) The trust agreement contains a
subrogation provision entitling the
fund to reimbursement for disability
benefits paid to the claimant-employee
who is entitled to compensation under
the Longshoremen’s Act;

(2) The statement shall also state the
amount paid to the named claimant-
employee and whether such disability
benefit payments are continuing to be
paid.

(3) If the claimant has signed a state-
ment acknowledging receipt of dis-
ability benefits from the trust fund
and/or a statement recognizing the
trust fund’s entitlement to a lien
against compensation payments which
may be received under the Longshore-
men’s and Harbor Worker’s Compensa-
tion Act as a result of his present
claim and for which the fund is pro-
viding disability payments, such state-
ment(s) shall also be included with or
attached to the application.

(c) Upon receipt of this application,
the district director shall, within a rea-
sonable time, notify the claimant, the
employer and/or its compensation in-
surance carrier that the request for a
lien has been filed and each shall be
provided with a copy of the applica-
tion. If the claimant disputes the right
of the trust fund to the lien or the
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amount stated, if any, he shall, within
30 days after receipt of the application
or such other longer period as the dis-
trict director may set, notify the dis-
trict director and he shall be given an
opportunity to challenge the right of
the trust fund to, or the amount of, the
asserted lien; notice to either the em-
ployer or its compensation insurance
carrier shall constitute notice to both
of them.

(d) If the claim for compensation
benefits is resolved without a formal
hearing and if there is no dispute over
the amount of the lien or the right of
the trust fund to the lien, the district
director may order and impose the lien
and he shall notify all parties of the
amount of the lien and manner in
which it is to be paid.

(e) If the claimant’s claim for com-
pensation cannot be resolved infor-
mally, the district director shall trans-
fer the case to the Office of the Chief
Administrative Law Judge for a formal
hearing, pursuant to section 19(d) of
the Act, 33 U.S.C. 919(d), and 20 CFR
702.317. The district director shall also
submit therewith the application for
the lien and all documents relating
thereto.

(f) If the administrative law judge
issues a compensation order in favor of
the claimant, such order shall establish
a lien in favor of the trust fund if it is
determined that the trust fund has sat-
isfied all of the requirements of the Act
and regulations.

(g) If the claim for compensation is
not in dispute, but there is a dispute as
to the right of the trust fund to a lien,
or the amount of the lien, the district
director shall transfer the matter to-
gether with all documents relating
thereto to the Office of the Chief Ad-
ministrative Law Judge for a formal
hearing pursuant to section 19(d) of the
Act, 33 U.S.C. 919(d), and 20 CFR 702.317.

(h) In the event that either the dis-
trict director or the administrative law
judge is not satisfied that the trust
fund qualifies for a lien under section
17, the district director or administra-
tive law judge may require further evi-
dence including but not limited to the
production of the collective bargaining
agreement, trust agreement or por-
tions thereof.

(i) Before any such lien is approved,
if the trust fund has provided contin-
ued disability payments after the ap-
plication for a lien has been filed, the
trust fund shall submit a further cer-
tified statement showing the total
amount paid to the claimant as dis-
ability payments. The claimant shall
likewise be given an opportunity to
contest the amount alleged in this sub-
sequent statement.

(j) In approving a lien on compensa-
tion, the district director or adminis-
trative law judge shall not order an ini-
tial payment to the trust fund in ex-
cess of the amount of the past due com-
pensation. The remaining amount to
which the trust fund is entitled shall
thereafter be deducted from the af-
fected employee’s subsequent com-
pensation payments and paid to the
trust fund, but any such payment to
the trust fund shall not exceed 10 per-
cent of the claimant-employee’s bi-
weekly compensation payments.

(Approved by the Office of Management and
Budget under control number 1215–0160)

[42 FR 45301, Sept. 9, 1977, as amended at 50
FR 395, Jan. 3, 1985; 51 FR 4282, Feb. 3, 1986]

CERTIFICATION OF EXEMPTION

§ 702.171 Certification of exemption,
general.

An employer may apply to the Direc-
tor or his/her designee to certify a par-
ticular facility as one engaged in the
building, repairing or dismantling of
exclusively small vessels, as defined.
Once certified, injuries sustained at
that facility would not be covered
under the Act except for injuries which
occur over the navigable waters of the
United States including any adjoining
pier, wharf, dock, facility over land for
launching vessels or for hauling, lifting
or drydocking vessels. A facility other-
wise covered under the Act remains
covered until certification of exemp-
tion is issued; a certification will be
granted only upon submission of a
complete application (described in
§ 702.174), and only for as long as a facil-
ity meets the requirements detailed in
section 3(d) of the Act, 33 U.S.C. 903(d).
This exemption from coverage is not
intended to be used by employers
whose facilities from time to time may

VerDate 11<MAY>2000 08:42 Apr 17, 2001 Jkt 194061 PO 00000 Frm 00888 Fmt 8010 Sfmt 8010 Y:\SGML\194061T.XXX pfrm02 PsN: 194061T



889

Employment Standards Administration, Labor § 702.174

temporarily meet the criteria for qual-
ification but only for facilities which
work on exclusively small vessels, as
defined.

[50 FR 396, Jan. 3, 1985]

§ 702.172 Certification; definitions.
For purposes of §§ 702.171 through

702.175 dealing with certification of
small vessel facilities, the following
definitions are applicable.

(a)(1) ‘‘Small vessel’’ means only
those vessels described in section
3(d)(3) of the Act, 33 U.S.C. 903(d)(3),
that is:

(i) A commercial barge which is
under 900 lightship displacement tons
(long); or

(ii) A commercial tugboat, towboat,
crewboat, supply boat, fishing vessel or
other work vessel which is under 1,600
tons gross.

(2) For these purposes: (i) One gross
ton equals 100 cubic feet, as measured
by the current formula contained in
the Act of May 6, 1894 as amended
through 1974 (46 U.S.C. 77); (ii) one long
ton equals 2,240 lbs; and (iii) ‘‘Commer-
cial’’ as it applies to ‘‘vessel’’ means
any vessel engaged in commerce but
does not include military vessels or
Coast Guard vessels.

(b) ‘‘Federal Maritime Subsidy’’
means the construction differential
subsidy (CDS) or operating differential
subsidy under the Merchant Marine
Act of 1936 (46 U.S.C. 1101 et seq.).

(c) facility means an operation of an
employer at a particular contiguous
geographic location.

[51 FR 4283, Feb. 3, 1986]

§ 702.173 Exemptions; requirements,
limitations.

(a) Injuries at a facility otherwise
covered by the Act are exempted only
upon certification that the facility is:
(1) Engaged in the building, repairing
or dismantling of exclusively small
commercial vessels; and (2) does not re-
ceive a Federal maritime subsidy.

(b) The exemption does not apply to:
(1) Injuries at any facility which occur
over the navigable waters of the United
States or upon any adjoining pier,
wharf, dock, facility over land for
launching vessels or for hauling, lifting
or drydocking vessels; or (2) where the

employee at such facility is not subject
to a State workers’ compensation law.

[50 FR 396, Jan. 3, 1985]

§ 702.174 Exemptions; necessary infor-
mation.

(a) Application. Before any facility is
exempt from coverage under the Act,
the facility must apply for and receive
a certificate of exemption from the Di-
rector or his/her designee. The applica-
tion must be made by the owner of the
facility; where the owner is a partner-
ship it shall be made by a partner and
where a corporation by an officer of the
corporation or the manager in charge
of the facility for which an exemption
is sought. The information submitted
shall include the following:

(1) Name, location, physical descrip-
tion and a site plan or aerial photo-
graph of the facility for which an ex-
emption is sought.

(2) Description of the nature of the
business.

(3) An affidavit (signed by a partner
if the facility is owned by a partnership
or an officer if owned by a corporation)
vertifying and/or acknowledging that:

(i) the facility is, as of the date of the
application, engaged in the business of
building, repairing or dismantling ex-
clusively small commercial vessels and
that it does not then nor foreseeably
will it engage in the building, repairing
or dismantling of other than small ves-
sels.

(ii) The facility does not receive any
Federal maritime subsidy.

(iii) The signator has the duty to im-
mediately inform the district director
of any change in these or other condi-
tions likely to result in a termination
of an exemption.

(iv) the employer has secured appro-
priate compensation liability under a
State workers’ compensation law.

(v) Any false, relevant statements re-
lating to the application or the failure
to notify the district director of any
changes in circumstances likely to re-
sult in termination of the exemption
will be grounds for revocation of the
exemption certificate and will subject
the employer to all provisions of the
Act, including all duties, responsibil-
ities and penalties, retroactive to the
date of application or date of change in
circumstances, as appropriate.

VerDate 11<MAY>2000 08:42 Apr 17, 2001 Jkt 194061 PO 00000 Frm 00889 Fmt 8010 Sfmt 8010 Y:\SGML\194061T.XXX pfrm02 PsN: 194061T



890

20 CFR Ch. VI (4–1–01 Edition)§ 702.175

(b) Action by the Director. The Direc-
tor or his/her designee shall review the
application within thirty (30) days of
its receipt.

(1) Where the application is complete
and shows that all requirements under
§ 702.173 are met, the Director shall
promptly notify the employer by cer-
tified mail, return receipt requested,
that certification has been approved
and will be effective on the date speci-
fied. The employer is required to post
notice of the exemption at a con-
spicuous location.

(2) Where the application is incom-
plete or does not substantiate that all
requirements of section 3(d) of the Act,
33 U.S.C. 903(d), have been met, or evi-
dence shows the facility is not eligible
for exemption, the Director shall issue
a letter which details the reasons for
the deficiency or the rejection. The
employer/applicant may reapply for
certification, correcting deficiencies
and/or responding to the reasons for
the Director’s denial. The Director or
his/her designee shall issue a new deci-
sion within a reasonable time of re-
application following denial. Such ac-
tion will be the final administrative re-
view and is not appealable to the Ad-
ministrative Law Judge or the Benefits
Review Board.

(c) The Director or another des-
ignated individual at any time has the
right to enter on and inspect any facil-
ity seeking exemption for purposes of
verifying information provided on the
application form.

(d) Action by the employer. Imme-
diately upon receipt of the certificate
of exemption from coverage under the
Act the employer shall post:

(1) A general notice in a conspicuous
place that the Act does not cover inju-
ries sustained at the facility in ques-
tion, the basis of the exemption, the ef-
fective date of the exemption and
grounds for termination of the exemp-
tion.

(2) A notice, where applicable, at the
entrances to all areas to which the ex-
emption does not apply.

(Approved by the Office of Management and
Budget under control number 1215–0160)

[50 FR 396, Jan. 3, 1985, as amended at 51 FR
4283, Feb. 3, 1986]

§ 702.175 Effect of work on excluded
vessels; reinstatement of certifi-
cation.

(a) When a vessel other than a small
commercial vessel, as defined in
§ 702.172, enters a facility which has
been certified as exempt from cov-
erage, the exemption shall automati-
cally terminate as of the date such a
vessel enters the facility. The exemp-
tion shall also terminate on the date a
contract for a Federal maritime sub-
sidy is entered into, and, in the situa-
tion where the facility undertakes to
build a vessel other than a small ves-
sel, when the construction first takes
on the characteristics of a vessel, i.e.,
when the keel is laid. All duties, obli-
gations and requirements imposed by
the Act, including the duty to secure
compensation liability as required by
sections 4 and 32 of the Act, 33 U.S.C.
904 and 932, and to keep records and
forward reports, are effective imme-
diately. The employer shall notify the
Director or his/her designee imme-
diately where this occurs.

(b) Where an exemption certification
is terminated because of circumstances
described in (a), the employer may
apply for reinstatement of the exemp-
tion once the event resulting in termi-
nation of the exemption ends. The re-
application shall consist of a reaffirma-
tion of the nature of the business, an
explanation of the circumstances lead-
ing to the termination of exemption,
and an affidavit by the appropriate per-
son affirming that the circumstances
prompting the termination no longer
exists nor will they reoccur in the
forseeable future and that the facility
is engaged in building, repairing or dis-
mantling exclusively small vessels.
The Director or the Director’s designee
shall respond to the complete re-
application within ten working days of
receipt.

[50 FR 397, Jan. 3, 1985, as amended at 51 FR
4283, Feb. 3, 1986]

Subpart B—Claims Procedures
EMPLOYER’S REPORTS

§ 702.201 Reports from employers of
employee’s injury or death.

(a) Within 10 days from the date of an
employee’s injury or death, or 10 days

VerDate 11<MAY>2000 08:42 Apr 17, 2001 Jkt 194061 PO 00000 Frm 00890 Fmt 8010 Sfmt 8010 Y:\SGML\194061T.XXX pfrm02 PsN: 194061T



891

Employment Standards Administration, Labor § 702.211

from the date an employer has knowl-
edge of an employee’s injury or death,
including any disease or death proxi-
mately caused by the employment, the
employer shall furnish a report thereof
to the district director for the com-
pensation district in which the injury
or death occurred, and shall thereafter
furnish such additional or supple-
mental reports as the district director
may request.

(b) No report shall be filed unless the
injury causes the employee to lose one
or more shifts from work. However, the
employer shall keep a record con-
taining the information specified in
§ 702.202. Compliance with the current
OSHA injury record keeping require-
ments at 29 CFR part 1904 will satisfy
the record keeping requirements of this
section for no lost time injuries.

(Approved by the Office of Management and
Budget under control number 1215–0160)

[38 FR 26861, Sept. 26, 1973, as amended at 50
FR 397, Jan. 3, 1985; 51 FR 4283, Feb. 3, 1986]

§ 702.202 Employer’s report; form and
contents.

The employer’s report of an employ-
ee’s injury or death shall be in writing
and on a form prescribed by the Direc-
tor for this purpose, and shall contain:

(a) The name, address and business of
the employer;

(b) The name, address, occupation
and Social Security Number (SSN) of
the employee;

(c) The cause, nature, and other rel-
evant circumstances of the injury or
death;

(d) The year, month, day, and hour
when, and the particular locality
where, the injury or death occurred;

(e) Such other information as the Di-
rector may require.

(Approved by the Office of Management and
Budget under control numbers 1215–0031 and
1215–0063)

[58 FR 68032, Dec. 23, 1993]

§ 702.203 Employer’s report; how
given.

The employer’s report, an original
and one copy, may be furnished by de-
livering it to the appropriate office of
the district director, or by mailing it
to said office.

§ 702.204 Employer’s report; penalty
for failure to furnish and or fal-
sifying.

Any employer, insurance carrier, or
self-insured employer who knowingly
and willfully fails or refuses to send
any report required by § 702.201, or who
knowingly or willfully makes a false
statement or misrepresentation in any
report, shall be subject to a civil pen-
alty not to exceed $10,000.00 for each
such failure, refusal, false statement,
or misrepresentation. Provided, how-
ever, that for any violations occurring
on or after November 17, 1997 the max-
imum civil penalty may not exceed
$11,000.00. The district director has the
authority and responsibility for assess-
ing a civil penalty under this section.

[62 FR 53956, Oct. 17, 1997]

§ 702.205 Employer’s report; effect of
failure to report upon time limita-
tions.

Where the employer, or agent in
charge of the business, or carrier has
been given notice or has knowledge of
an employee’s injury or death, and
fails, neglects, or refuses to file a re-
port thereof as required by § 702.201, the
time limitations provisions with re-
spect to the filing of claims for com-
pensation for disability or death (33
U.S.C. 913(a), and see § 702.221) shall not
begin to run until such report shall
have been furnished as required herein.

[38 FR 26861, Sept. 26, 1973, as amended at 50
FR 397, Jan. 3, 1985]

NOTICE

§ 702.211 Notice of employee’s injury
or death; designation of responsible
official.

(a) In order to claim compensation
under the Act, an employee or claim-
ant must first give notice of the fact of
an injury or death to the employer and
also may give notice to the district di-
rector for the compensation district in
which the injury or death occurred. No-
tice to the employer must be given to
that individual whom the employer has
designated to receive such notices. If
no individual has been so designated
notice may be given to: (1) The first
line supervisor (including foreman,
hatchboss or timekeeper), local plant
manager or personnel office official; (2)
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to any partner if the employer is a
partnership; or (3) if the employer is a
corporation, to any authorized agent,
to an officer or to the person in charge
of the business at the place where the
injury occurred. In the case of a retired
employee, the employee/claimant may
submit the notice to any of the above
persons, whether or not the employer
has designated an official to receive
such notice.

(b) In order to facilitate the filing of
notices, each employer shall designate
at least one individual responsible for
receiving notices of injury or death;
this requirement applies to all employ-
ers. The designation shall be by posi-
tion and the employer shall provide the
name and/or position, exact location
and telephone number of the individual
to all employees by the appropriate
method described below.

(1) Type of individual. Designees must
be a first line supervisor (including a
foreman, hatchboss or timekeeper),
local plant manager, personnel office
official, company nurse or other indi-
vidual traditionally entrusted with
this duty, who is located full-time on
the premises of the covered facility.
The employer must designate at least
one individual at each place of employ-
ment or one individual for each work
crew where there is no fixed place of
employment (in that case, the designa-
tion should always be the same posi-
tion for all work crews).

(2) How designated. The name and/or
title, the location and telephone num-
ber of the individual who is selected by
the employer to receive all notices
shall be given to the district director
for the compensation district in which
the facility is located; posting on the
worksite in a conspicuous place shall
fulfill this requirement. A redesigna-
tion shall be effected by a change in
posting.

(3) Publication. Every employer shall
post the name and/or position, the
exact location and telephone number of
the designated official. The posting
shall be part of the general posting re-
quirement, done on a form prescribed
by the Director, and placed in a con-
spicuous location. Posting must be
done at each worksite.

(4) Effect of failure to designate. Where
an employer fails to properly designate

and to properly publish the name and/
or position of the individual authorized
to receive notices of injury or death,
such failure shall constitute satisfac-
tory reasons for excusing the employee/
claimant’s failure to give notice as au-
thorized by section 12(d)(3)(ii) of the
Act, 33 U.S.C. 912(d)(3)(ii).

(Approved by the Office of Management and
Budget under control number 1215–0160)

[50 FR 397, Jan. 3, 1985, as amended at 51 FR
4283, Feb. 3, 1986]

§ 702.212 Notice; when given; when
given for certain occupational dis-
eases.

(a) For other than occupational dis-
eases described in (b), the employee
must give notice within thirty (30)
days of the date of the injury or death.
For this purpose the date of injury or
death is:

(1) The day on which a traumatic in-
jury occurs;

(2) The date on which the employee
or claimant is or by the exercise of rea-
sonable diligence or by reason of med-
ical advice, should have been aware of
a relationship between the injury or
death and the employment; or

(3) In the case of claims for loss of
hearing, the date the employee re-
ceives an audiogram, with the accom-
panying report which indicates the em-
ployee has suffered a loss of hearing
that is related to his or her employ-
ment. (See § 702.441).

(b) In the case of an occupational dis-
ease which does not immediately result
in disability or death, notice must be
given within one year after the em-
ployee or claimant becomes aware, or
in the exercise of reasonable diligence
or by reason of medical advice, should
have been aware, of the relationship
between the employment, the disease
and the death or disability. For pur-
poses of these occupational diseases,
therefore, the notice period does not
begin to run until the employee is dis-
abled, or in the case of a retired em-
ployee, until a permanent impairment
exists.

(c) For purposes of workers whose
coverage under this Act is dependent
on denial of coverage under a State
compensation program, as described in
§ 701.401, the time limitations set forth
above do not begin to run until a final
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decision denying State coverage is
issued under the State compensation
act.

(Approved by the Office of Management and
Budget under control number 1215–0160)

[50 FR 397, Jan. 3, 1985, as amended at 51 FR
4283, Feb. 3, 1986]

§ 702.213 Notice; by whom given.
Notice shall be given by the injured

employee or someone on his behalf, or
in the case of death, by the deceased
employee’s beneficiary or someone on
his behalf.

[38 FR 26861, Sept. 26, 1973. Redesignated at
50 FR 397, Jan. 3, 1985]

§ 702.214 Notice; form and content.
Notice shall be in writing on a form

prescribed by the Director for this pur-
pose; such form shall be made available
to the employee or beneficiary by the
employer. The notice shall be signed by
the person authorized to give notice,
and shall contain the name, address
and Social Security Number (SSN) of
the employee and, in death cases, also
the SSN of the person seeking survivor
benefits, and a statement of the time,
place, nature and cause of the injury or
death.

[58 FR 68032, Dec. 23, 1993]

§ 702.215 Notice; how given.
Notice shall be effected by delivering

it—by hand or by mail at the address
posted by the employer—to the indi-
vidual designated to receive such no-
tices. Notice when given to the district
director, may be by hand or by mail on
a form supplied by the Secretary, or
orally in person or by telephone.

(Approved by the Office of Management and
Budget under control number 1215–0160)

[50 FR 398, Jan. 3, 1985]

§ 702.216 Effect of failure to give no-
tice.

Failure to give timely notice to the
employer’s designated official shall not
bar any claim for compensation if: (a)
The employer, carrier, or designated
official had actual knowledge of the in-
jury or death; or (b) the district direc-
tor or ALJ determines the employer or
carrier has not been prejudiced: or (c)
the district director excuses failure to

file notice. For purposes of this sub-
section, actual knowledge shall be
deemed to exist if the employee’s im-
mediate supervisor was aware of the in-
jury and/or in the case of a hearing
loss, where the employer has furnished
to the employee an audiogram and re-
port which indicates a loss of hearing.
Failure to give notice shall be excused
by the district director if: a) Notice,
while not given to the designated offi-
cial, was given to an official of the em-
ployer or carrier, and no prejudice re-
sulted; or b) for some other satisfac-
tory reason, notice could not be given.
Failure to properly designate and post
the individual so designated shall be
considered a satisfactory reason. In
any event, such defense to a claim
must be raised by the employer/carrier
at the first hearing on the claim.

[51 FR 4283, Feb. 3, 1986]

§ 702.217 Penalty for false statement,
misrepresentation.

(a) Any claimant or representative of
a claimant who knowingly and will-
fully makes a false statement or rep-
resentation for the purpose of obtain-
ing a benefit or payment under this
Act shall be guilty of a felony, and on
conviction thereof shall be punished by
a fine not to exceed $10,000, by impris-
onment not to exceed five years, or by
both.

(b) Any person including, but not
limited to, an employer, its duly au-
thorized agent or an employee of an in-
surance carrier, who knowingly and
willingly makes a false statement or
representation for the purpose of re-
ducing, denying or terminating bene-
fits to an injured employee, or his de-
pendents pursuant to section 9, 33
U.S.C. 909, if the injury results in
death, shall be punished by a fine not
to exceed $10,000, by imprisonment not
to exceed five years, or both.

[50 FR 398, Jan. 3, 1985]

CLAIMS

§ 702.221 Claims for compensation;
time limitations.

(a) Claims for compensation for dis-
ability or death shall be in writing and
filed with the district director for the

VerDate 11<MAY>2000 08:42 Apr 17, 2001 Jkt 194061 PO 00000 Frm 00893 Fmt 8010 Sfmt 8010 Y:\SGML\194061T.XXX pfrm02 PsN: 194061T



894

20 CFR Ch. VI (4–1–01 Edition)§ 702.222

compensation district in which the in-
jury or death occurred. The Social Se-
curity Number (SSN) of the injured
employee and, in cases of death, the
SSN of the person seeking survivor
benefits shall also be set forth on each
claim. Claims may be filed anytime
after the seventh day of disability or
anytime following the death of the em-
ployee. Except as provided below, the
right to compensation is barred unless
a claim is filed within one year of the
injury or death, or (where payment is
made without an award) within one
year of the date on which the last com-
pensation payment was made.

(b) In the case of a hearing loss
claim, the time for filing a claim does
not begin to run until the employee re-
ceives an audiogram with the accom-
panying report which indicates the em-
ployee has sustained a hearing loss
that is related to his or her employ-
ment. (See § 702.441).

(Approved by the Office of Management and
Budget under control number 1215–0160)

[50 FR 398, Jan. 3, 1985, as amended at 51 FR
4284, Feb. 3, 1986; 58 FR 68032, Dec. 23, 1993]

§ 702.222 Claims; exceptions to time
limitations.

(a) Where a person entitled to com-
pensation under the Act is mentally in-
competent or a minor, the time limita-
tion provision of § 702.221 shall not
apply to a mentally incompetent per-
son so long as such person has no
guardian or other authorized represent-
ative, but § 702.221 shall be applicable
from the date of appointment of such
guardian or other representative. In
the case of minor who has no guardian
before he or she becomes of age, time
begins to run from the date he or she
becomes of age.

(b) Where a person brings a suit at
law or in admiralty to recover damages
in respect of an injury or death, or files
a claim under a State workers’ com-
pensation act because such person is
excluded from this Act’s coverage by
reason of section 2(3) or 3(d) of the Act
(33 U.S.C. 902(3) or 903(d)), and recovery
is denied because the person was an
employee and defendant was an em-
ployer within the meaning of the Act,
and such employer had secured com-
pensation to such employee under the
Act, the time limitation in § 702.221

shall not begin to run until the date of
termination of such suit or proceeding.

(c) Notwithstanding the provisions in
paragraph (a) of this section, where the
claim is one based on disability or
death due to an occupational disease
which does not immediately result in
death or disability, it must be filed
within two years after the employee or
claimant becomes aware, or in the ex-
ercise of reasonable diligence or by rea-
son of medical advice, should have been
aware of the relationship between the
employment, the disease and the death
or disability, or within one year of the
date of last payment of compensation,
whichever is later. For purposes of oc-
cupational disease, therefore, the time
limitation for filing a claim does not
begin to run until the employee is dis-
abled, or in the case of a retired em-
ployee, where a permanent impairment
exists.

(d) The time limitations set forth
above do not apply to claims filed
under section 49 of the Act, 33 U.S.C.
949.

(Approved by the Office of Management and
Budget under control number 1215–0160)

[50 FR 398, Jan. 3, 1985]

§ 702.223 Claims; time limitations; time
to object.

Notwithstanding the requirements of
§ 702.221, failure to file a claim within
the period prescribed in such section
shall not be a bar to such right unless
objection to such failure is made at the
first hearing of such claim in which all
parties in interest are given reasonable
notice and opportunity to be heard.

[38 FR 26861, Sept. 26, 1973. Redesignated and
amended at 50 FR 397, Jan. 3, 1985]

§ 702.224 Claims; notification of em-
ployer of filing by employee.

Within 10 days after the filing of a
claim for compensation for injury or
death under the Act, the district direc-
tor shall give written notice thereof to
the employer or carrier, served person-
ally or by mail.

[38 FR 26861, Sept. 26, 1973. Redesignated at
50 FR 397, Jan. 3, 1985, as amended at 60 FR
51348, Oct. 2, 1995]
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§ 702.225 Withdrawal of a claim.
(a) Before adjudication of claim. A

claimant (or an individual who is au-
thorized to execute a claim on his be-
half) may withdraw his previously filed
claim: Provided, That:

(1) He files with the district director
with whom the claim was filed a writ-
ten request stating the reasons for
withdrawal;

(2) The claimant is alive at the time
his request for withdrawal is filed;

(3) The district director approves the
request for withdrawal as being for a
proper purpose and in the claimant’s
best interest; and

(4) The request for withdrawal is
filed, on or before the date the OWCP
makes a determination on the claim.

(b) After adjudication of claim. A claim
for benefits may be withdrawn by a
written request filed after the date the
OWCP makes a determination on the
claim: Provided, That:

(1) The conditions enumerated in
paragraphs (a) (1) through (3) of this
section are met; and

(2) There is repayment of the amount
of benefits previously paid because of
the claim that is being withdrawn or it
can be established to the satisfaction
of the Office that repayment of any
such amount is assured.

(c) Effect of withdrawal of claim.
Where a request for withdrawal of a
claim is filed and such request for
withdrawal is approved, such with-
drawal shall be without prejudice to
the filing of another claim, subject to
the time limitation provisions of sec-
tion 13 of the Act and of the regula-
tions in this part.

[38 FR 26861, Sept. 26, 1973. Redesignated at
50 FR 397, Jan. 3, 1985]

NONCONTROVERTED CLAIMS

§ 702.231 Noncontroverted claims; pay-
ment of compensation without an
award.

Unless the employer controverts its
liability to pay compensation under
this Act, the employer or insurance
carrier shall pay periodically, prompt-
ly and directly to the person entitled
thereto benefits prescribed by the Act.
For this purpose, where the employer
furnishes to an employee a copy of an
audiogram with a report thereon,

which indicates the employee has sus-
tained a hearing loss causally related
to factors of that employment, the em-
ployer or insurance carrier shall pay
appropriate compensation or at that
time controvert the liability to pay
compensation under this Act.

[50 FR 399, Jan. 3, 1985]

§ 702.232 Payments without an award;
when; how paid.

The first installment of compensa-
tion shall become due by the four-
teenth (14th) day after the employer
has been notified, through the des-
ignated official or by any other means
described in § 702.211 et seq., or has ac-
tual knowledge of the injury or death.
All compensation due on that four-
teenth (14th) day shall be paid then and
appropriate compensation due there-
after must be paid in semi-monthly in-
stallments, unless the district director
determines otherwise.

[50 FR 399, Jan. 3, 1985]

§ 702.233 Penalty for failure to pay
without an award.

If any installment of compensation
payable without an award is not paid
within 14 days after it becomes due,
there shall be added to such unpaid in-
stallment an amount equal to 10 per
centum thereof which shall be paid at
the same time as, but in addition to,
such installment unless the employer
files notice of controversion in accord-
ance with § 702.261, or unless such non-
payment is excused by the district di-
rector after a showing by the employer
that owing to conditions over which he
had no control such installment could
not be paid within the period pre-
scribed for the payment.

§ 702.234 Report by employer of com-
mencement and suspension of pay-
ments.

Immediately upon making the first
payment of compensation, and upon
the suspension of payments once
begun, the employer shall notify the
district director having jurisdiction
over the place where the injury or
death occurred of the commencement
or suspension of payments, as the case
may be.
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§ 702.235 Report by employer of final
payment of compensation.

(a) Within 16 days after the final pay-
ment of compensation has been made,
the employer, the insurance carrier, or
where the employer is self-insured, the
employer shall notify the district di-
rector on a form prescribed by the Sec-
retary, stating that such final payment
has been made, the total amount of
compensation paid, the name and ad-
dress of the person(s) to whom pay-
ments were made, the date of the in-
jury or death and the name of the in-
jured or deceased employee, and the in-
clusive dates during which compensa-
tion was paid.

(b) A ‘‘final payment of compensa-
tion’’ for the purpose of applying the
penalty provision of § 702.236 shall be
deemed any one of the following:

(1) The last payment of compensation
made in accordance with a compensa-
tion order awarding disability or death
benefits, issued by either a district di-
rector or an administrative law judge;

(2) The payment of an agreed settle-
ment approved under section 8(i) (A) or
(B), of the Act, 33 U.S.C. 908(i);

(3) The last payment made pursuant
to an agreement reached by the parties
through informal proceedings;

(4) Any other payment of compensa-
tion which anticipates no further pay-
ments under the Act.

(Approved by the Office of Management and
Budget under control number 1215–0024)

(Pub. L. No. 96–511)

[42 FR 45302, Sept. 9, 1977, as amended at 49
FR 18294, Apr. 30, 1984; 50 FR 399, Jan. 3, 1985]

§ 702.236 Penalty for failure to report
termination of payments.

Any employer failing to notify the
district director that the final payment
of compensation has been made as re-
quired by § 702.235 shall be assessed a
civil penalty in the amount of $100.00.
Provided, however, that for any viola-
tion occurring on or after November 17,
1997 the civil penalty will be $110.00.
The district director has the authority
and responsibility for assessing a civil
penalty under this section.

[62 FR 53956, Oct. 17, 1997]

AGREED SETTLEMENTS

§ 702.241 Definitions and supple-
mentary information.

(a) As used hereinafter, the term ad-
judicator shall mean district director or
administrative law judge (ALJ).

(b) If a settlement application is sub-
mitted to an adjudicator and the case
is pending at the Office of Administra-
tive Law Judges, the Benefits Review
Board, or any Federal circuit court of
appeals, the parties may request that
the case be remanded to the adjudi-
cator for consideration of the applica-
tion. The thirty day period as described
in paragraph (f) of this section begins
when the remanded case is received by
the adjudicator.

(c) If a settlement application is first
submitted to an ALJ, the thirty day
period mentioned in paragraph (f) of
this section does not begin until five
days before the date the formal hearing
is set. This rule does not preclude the
parties from submitting the applica-
tion at any other time such as (1) after
the case is referred for hearing, (2) at
the hearing, or (3) after the hearing but
before the ALJ issues a decision and
order. Where a case is pending before
the ALJ but not set for a hearing, the
parties may request the case be re-
manded to the district director for con-
sideration of the settlement.

(d) A settlement agreement between
parties represented by counsel, which
is deemed approved when not dis-
approved within thirty days, as de-
scribed in paragraph (f) of this section,
shall be considered to have been filed
in the office of the district director on
the thirtieth day for purposes of sec-
tions 14 and 21 of the Act, 33 U.S.C. 914
and 921.

(e) A fee for representation which is
included in an agreement that is ap-
proved in the manner described in
paragraph (d) of this section, shall also
be considered approved within the
meaning of section 28(e) of the Act, 33
U.S.C. 928(e).

(f) The thirty day period for consider-
ation of a settlement agreement shall
be calculated from the day after re-
ceipt unless the parties are advised
otherwise by the adjudicator. (See
§ 702.243(b)). If the last day of this pe-
riod is a holiday or occurs during a
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weekend, the next business day shall be
considered the thirtieth day.

(g) An agreement among the parties
to settle a claim is limited to the
rights of the parties and to claims then
in existence; settlement of disability
compensation or medical benefits shall
not be a settlement of survivor benefits
nor shall the settlement affect, in any
way, the right of survivors to file a
claim for survivor’s benefits.

(h) For purposes of this section and
§ 702.243 the term counsel means any at-
torney admitted to the bar of any
State, territory or the District of Co-
lumbia.

[50 FR 399, Jan. 3, 1985, as amended at 51 FR
4284, Feb. 3, 1986]

§ 702.242 Information necessary for a
complete settlement application.

(a) The settlement application shall
be a self-sufficient document which can
be evaluated without further reference
to the administrative file. The applica-
tion shall be in the form of a stipula-
tion signed by all parties and shall con-
tain a brief summary of the facts of the
case to include: a description of the in-
cident, a description of the nature of
the injury to include the degree of im-
pairment and/or disability, a descrip-
tion of the medical care rendered to
date of settlement, and a summary of
compensation paid and the compensa-
tion rate or, where benefits have not
been paid, the claimant’s average
weekly wage.

(b) The settlement application shall
contain the following:

(1) A full description of the terms of
the settlement which clearly indicates,
where appropriate, the amounts to be
paid for compensation, medical bene-
fits, survivor benefits and representa-
tive’s fees which shall be itemized as
required by § 702.132.

(2) The reason for the settlement, and
the issues which are in dispute, if any.

(3) The claimant’s date of birth and,
in death claims, the names and birth
dates of all dependents.

(4) Information on whether or not the
claimant is working or is capable of
working. This should include, but not
be limited to, a description of the
claimant’s educational background and
work history, as well as other factors

which could impact, either favorably or
unfavorably, on future employability.

(5) A current medical report which
fully describes any injury related im-
pairment as well as any unrelated con-
ditions. This report shall indicate
whether maximum medical improve-
ment has been reached and whether
further disability or medical treatment
is anticipated. If the claimant has al-
ready reached maximum medical im-
provement, a medical report prepared
at the time the employee’s condition
stabilized will satisfy the requirement
for a current medical report. A medical
report need not be submitted with
agreements to settle survivor benefits
unless the circumstances warrant it.

(6) A statement explaining how the
settlement amount is considered ade-
quate.

(7) If the settlement application cov-
ers medical benefits an itemization of
the amount paid for medical expenses
by year for the three years prior to the
date of the application. An estimate of
the claimant’s need for future medical
treatment as well as an estimate of the
cost of such medical treatment shall
also be submitted which indicates the
inflation factor and/or the discount
rate used, if any. The adjudicator may
waive these requirements for good
cause.

(8) Information on any collateral
source available for the payment of
medical expenses.

(Approved by the Office of Management and
Budget under control number 1215–0160)

[50 FR 399, Jan. 3, 1985, as amended at 51 FR
4284, Feb. 3, 1986]

§ 702.243 Settlement application; how
submitted, how approved, how dis-
approved, criteria.

(a) When the parties to a claim for
compensation, including survivor bene-
fits and medical benefits, agree to a
settlement they shall submit a com-
plete application to the adjudicator.
The application shall contain all the
information outlined in § 702.242 and
shall be sent by certified mail, return
receipt requested or submitted in per-
son, or by any other delivery service
with proof of delivery to the adjudi-
cator. Failure to submit a complete ap-
plication shall toll the thirty day pe-
riod mentioned in section 8(i) of the
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Act, 33 U.S.C. 908(i), until a complete
application is received.

(b) The adjudicator shall consider the
settlement application within thirty
days and either approve or disapprove
the application. The liability of an em-
ployer/insurance carrier is not dis-
charged until the settlement is specifi-
cally approved by a compensation
order issued by the adjudicator. How-
ever, if the parties are represented by
counsel, the settlement shall be
deemed approved unless specifically
disapproved within thirty days after
receipt of a complete application. This
thirty day period does not begin until
all the information described in
§ 702.242 has been submitted. The adju-
dicator shall examine the settlement
application within thirty days and
shall immediately serve on all parties
notice of any deficiency. This notice
shall also indicate that the thirty day
period will not commence until the de-
ficiency is corrected.

(c) If the adjudicator disapproves a
settlement application, the adjudicator
shall serve on all parties a written
statement or order containing the rea-
sons for disapproval. This statement
shall be served by certified mail within
thirty days of receipt of a complete ap-
plication (as described in § 702.242.) if
the parties are represented by counsel.
If the disapproval was made by a dis-
trict director, any party to the settle-
ment may request a hearing before an
ALJ as provided in sections 8 and 19 of
the Act, 33 U.S.C. 908 and 919, or an
amended application may be submitted
to the district director. If, following
the hearing, the ALJ disapproves the
settlement, the parties may: (1) Submit
a new application, (2) file an appeal
with the Benefits Review Board as pro-
vided in section 21 of the Act, 33 U.S.C.
921, or (3) proceed with a hearing on the
merits of the claim. If the application
is initially disapproved by an ALJ, the
parties may (1) submit a new applica-
tion or (2) proceed with a hearing on
the merits of the claim.

(d) The parties may submit a settle-
ment application solely for compensa-
tion, or solely for medical benefits or
for compensation and medical benefits
combined.

(e) If either portion of a combined
compensation and medical benefits set-

tlement application is disapproved the
entire application is disapproved unless
the parties indicate on the face of the
application that they agree to settle ei-
ther portion independently.

(f) When presented with a settlement,
the adjudicator shall review the appli-
cation and determine whether, consid-
ering all of the circumstances, includ-
ing, where appropriate, the probability
of success if the case were formally
litigated, the amount is adequate. The
criteria for determining the adequacy
of the settlement application shall in-
clude, but not be limited to:

(1) The claimant’s age, education and
work history;

(2) The degree of the claimant’s dis-
ability or impairment;

(3) The availability of the type of
work the claimant can do;

(4) The cost and necessity of future
medical treatment (where the settle-
ment includes medical benefits).

(g) In cases being paid pursuant to a
final compensation order, where no
substantive issues are in dispute, a set-
tlement amount which does not equal
the present value of future compensa-
tion payments commuted, computed at
the discount rate specified below, shall
be considered inadequate unless the
parties to the settlement show that the
amount is adequate. The probability of
the death of the beneficiary before the
expiration of the period during which
he or she is entitled to compensation
shall be determined according to the
most current United States Life Table,
as developed by the United States De-
partment of Health and Human Serv-
ices, which shall be updated from time
to time. The discount rate shall be
equal to the coupon issue yield equiva-
lent (as determined by the Secretary of
the Treasury) of the average accepted
auction price for the last auction of 52
weeks U.S. Treasury Bills settled im-
mediately prior to the date of the sub-
mission of the settlement application.

[50 FR 399, Jan. 3, 1985, as amended at 51 FR
4284, Feb. 3, 1986; 60 FR 51348, Oct. 2, 1995]

CONTROVERTED CLAIMS

§ 702.251 Employer’s controversion of
the right to compensation.

Where the employer controverts the
right to compensation after notice or
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knowledge of the injury or death, or
after receipt of a written claim, he
shall give notice thereof, stating the
reasons for controverting the right to
compensation, using the form pre-
scribed by the Director. Such notice, or
answer to the claim, shall be filed with
the district director within 14 days
from the date the employer receives
notice or has knowledge of the injury
or death. The original notice shall be
sent to the district director having ju-
risdiction, and a copy thereof shall be
given or mailed to the claimant.

(Approved by the Office of Management and
Budget under control number 1215–0023)

(Pub. L. No. 96–511)

[38 FR 26861, Sept. 26, 1973, as amended at 49
FR 18294, Apr. 30, 1984]

§ 702.252 Action by district director
upon receipt of notice of
controversion.

Upon receiving the employer’s notice
of controversion, the district director
shall forthwith commence proceedings
for the adjudication of the claim in ac-
cordance with the procedures set forth
in subpart C of this part.

CONTESTED CLAIMS

§ 702.261 Claimant’s contest of actions
taken by employer or carrier with
respect to the claim.

Where the claimant contests an ac-
tion by the employer or carrier reduc-
ing, suspending, or terminating bene-
fits, including medical care, he should
immediately notify the office of the
district director having jurisdiction, in
person or in writing, and set forth the
facts pertinent to his complaint.

§ 702.262 Action by district director
upon receipt of notice of contest.

Upon receipt of the claimant’s notice
of contest, the district director shall
forthwith commence proceedings for
adjudication of the claim in accordance
with the procedures set forth in sub-
part C of this part.

DISCRIMINATION

§ 702.271 Discrimination; against em-
ployees who bring proceedings, pro-
hibition and penalty.

(a)(1) No employer or its duly author-
ized agent may discharge or in any
manner discriminate against an em-
ployee as to his/her employment be-
cause that employee: (i) Has claimed or
attempted to claim compensation
under this Act; or (ii) has testified or is
about to testify in a proceeding under
this Act. To discharge or refuse to em-
ploy a person who has been adjudicated
to have filed a fraudulent claim for
compensation or otherwise made a
false statement or misrepresentation
under section 31(a)(1) of the Act, 33
U.S.C. 931(a)(1), is not a violation of
this section.

(2) Any employer who violates this
section shall be liable to a penalty of
not less that $1,000.00 or more than
$5,000.00 to be paid (by the employer
alone, and not by a carrier) to the dis-
trict director for deposit in the special
fund described in section 44 of the Act,
33 U.S.C. 944; and shall restore the em-
ployee to his or her employment along
with all wages lost due to the discrimi-
nation unless the employee has ceased
to be qualified to perform the duties of
employment. Provided however, that for
any violation occurring on or after No-
vember 17, 1997 the employer shall be
liable to a penalty of not less than
$1,100.00 or more than $5,500.00.

(b) When a district director receives
a complaint from an employee alleging
discrimination as defined under section
49, he or she shall notify the employer,
and within five working days, initiate
specific inquiry to determine all the
facts and circumstances pertaining
thereto. This may be accomplished by
interviewing the employee, employer
representatives and other parties who
may have information about the mat-
ter. Interviews may be conducted by
written correspondence, telephone or
personal interview.
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(c) If circumstances warrant, the dis-
trict director may also conduct an in-
formal conference on the issue as de-
scribed in §§ 702.312 through 702.314.

(d) Any employee discriminated
against is entitled to be restored to his
employment and to be compensated by
the employer for any loss of wages aris-
ing out of such discrimination provided
that the employee is qualified to per-
form the duties of the employment. If
it is determined that the employee has
been discriminated against, the dis-
trict director shall also determine
whether the employee is qualified to
perform the duties of the employment.
The district director may use medical
evidence submitted by the parties or he
may arrange to have the employee ex-
amined by a physician selected by the
district director. The cost of the med-
ical examination arranged for by the
district director may be charged to the
special fund established by section 44,
33 U.S.C. 944.

[42 FR 45302, Sept. 9, 1977, as amended at 50
FR 400, Jan. 3, 1985; 62 FR 53956, Oct. 17, 1997]

§ 702.272 Informal recommendation by
district director.

(a) If the district director determines
that the employee has been discharged
or suffered discrimination and is able
to resume his or her duties, the district
director will recommend that the em-
ployer reinstate the employee and/or
make such restitution as is indicated
by the circumstances of the case, in-
cluding compensation for any wage loss
suffered as the result of the discharge
or discrimination. The district director
may also assess the employer an appro-
priate penalty, as determined under au-
thority vested in the district director
by the Act. If the district director de-
termines that no violation occurred he
shall notify the partries of his findings
and the reasons for recommending that
the complaint be denied. If the em-
ployer and employee accept the dis-
trict director’s recommendation, it
will be incorporated in an order and
mailed to each party within 10 days.

(b) If the parties do not agree to the
recommendation, the district director
shall, within 10 days after receipt of
the rejection, prepare a memorandum
summarizing the disagreement, mail a
copy to all interested parties, and shall

within 14 days thereafter refer the case
to the Office of the Chief Administra-
tive Law Judge for hearing pursuant to
§ 702.317.

[42 FR 45302, Sept. 9, 1977]

§ 702.273 Adjudication by Office of the
Chief Administrative Law Judge.

The Office of Administrative Law
Judges is responsible for final deter-
minations of all disputed issues con-
nected with the discrimination com-
plaint, including the amount of penalty
to be assessed, and shall proceed with a
formal hearing as described in §§ 702.331
to 702.394.

[42 FR 45302, Sept. 9, 1977]

§ 702.274 Employer’s refusal to pay
penalty.

In the event the employer refuses to
pay the penalty assessed, the district
director shall refer the complete ad-
ministrative file to the Associate Di-
rector, Division of Longshore and Har-
bor Workers’ Compensation, for subse-
quent transmittal to the Associate So-
licitor for Employee Benefits, with the
request that appropriate legal action
be taken to recover the penalty.

[42 FR 45302, Sept. 9, 1977]

THIRD PARTY

§ 702.281 Third party action.
(a) Every person claiming benefits

under this Act (or the representative)
shall promptly notify the employer and
the district director when:

(1) A claim is made that someone
other than the employer or person or
persons in its employ, is liable in dam-
ages to the claimant because of the in-
jury or death and identify such party
by name and address.

(2) Legal action is instituted by the
claimant or the representative against
some person or party other than the
employer or a person or persons in his
employ, on the ground that such other
person is liable in damages to the
claimant on account of the compen-
sable injury and/or death; specify the
amount of damages claimed and iden-
tify the person or party by name and
address.

(3) Any settlement, compromise or
any adjudication of such claim has
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been effected and report the terms,
conditions and amounts of such resolu-
tion of claim.

(b) Where the claim or legal action
instituted against a third party results
in a settlement agreement which is for
an amount less than the compensation
to which a person would be entitled
under this Act, the person (or the per-
son’s representative) must obtain the
prior, written approval of the settle-
ment from the employer and the em-
ployer’s carrier before the settlement
is executed. Failure to do so relieves
the employer and/or carrier of liability
for compensation described in section
33(f) of Act, 33 U.S.C. 933(f) and for
medical benefits otherwise due under
section 7 of the Act, 33 U.S.C. 907, re-
gardless of whether the employer or
carrier has made payments of acknowl-
edged entitlement to benefits under the
Act. The approval shall be on a form
provided by the Director and filed,
within thirty days after the settlement
is entered into, with the district direc-
tor who has jurisdiction in the district
where the injury occurred.

[42 FR 45303, Sept. 9, 1977, as amended at 50
FR 400, Jan. 3, 1985; 51 FR 4284, Feb. 3, 1986]

REPORT OF EARNINGS

§ 702.285 Report of earnings.

(a) An employer, carrier or the Direc-
tor (for those cases being paid from the
Special Fund) may require an em-
ployee to whom it is paying compensa-
tion to submit a report on earnings
from employment or self-employment.
This report may not be required any
more frequently than semi-annually.
The report shall be made on a form pre-
scribed by the Director and shall in-
clude all earnings from employment
and self-employment and the periods
for which the earnings apply. The em-
ployee must return the complete report
on earnings even where he or she has
no earnings to report.

(b) For these purposes the term
‘‘earnings’’ is defined as all monies re-
ceived from any employment and in-
cludes but is not limited to wages, sal-
aries, tips, sales commissions, fees for
services provided, piecework and all
revenue received from self-employment
even if the business or enterprise oper-

ated at a loss of if the profits were re-
invested.

(Approved by the Office of Management and
Budget under control number 1215–0160)

[50 FR 400, Jan. 3, 1985]

§ 702.286 Report of earnings; forfeiture
of compensation.

(a) Any employee who fails to submit
the report on earnings from employ-
ment or self-employment under § 702.285
or, who knowingly and willingly omits
or understates any part of such earn-
ings, shall upon a determination by the
district director forfeit all right to
compensation with respect to any pe-
riod during which the employee was re-
quired to file such a report. The em-
ployee must return the completed re-
port on earnings (even where he or she
reports no earnings) within thirty (30)
days of the date of receipt; this period
may be extended for good cause, by the
district director, in determining
whether a violation of this requirement
has occurred.

(b) Any employer or carrier who be-
lieves that a violation of paragraph (a)
of this section has occurred may file a
charge with the district director. The
allegation shall be accompanied by evi-
dence which includes a copy of the re-
port, with proof of service requesting
the information from the employee and
clearly stating the dates for which the
employee was required to report in-
come. Where the employer/carrier is al-
leging an omission or understatement
of earnings, it shall, in addition,
present evidence of earnings by the em-
ployee during that period, including
copies of checks, affidavits from em-
ployers who paid the employee earn-
ings, receipts of income from self-em-
ployment or any other evidence show-
ing earnings not reported or under-
reported for the period in question.
Where the district director finds the
evidence sufficient to support the
charge he or she shall convene an infor-
mal conference as described in subpart
C and shall issue a compensation order
affiming or denying the charge and set-
ting forth the amount of compensation
for the specified period. If there is a
conflict over any issue relating to this
matter any party may request a formal
hearing before an Administrative Law
Judge as described in subpart C.
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(c) Compensation forfeited under
paragraph (b) of this section, if already
paid, shall be recovered by a deduction
from the compensation payable to the
employee if any, on such schedule as
determined by the district director.
The district director’s discretion in
such cases extends only to rescheduling
repayment by crediting future com-
pensation and not to whether and in
what amounts compensation is for-
feited. For this purpose, the district di-
rector shall consider the employee’s es-
sential expenses for living, income
from whatever source, and assets, in-
cluding cash, savings and checking ac-
counts, stocks, bonds, and other securi-
ties.

[50 FR 400, Jan. 3, 1985]

Subpart C—Adjudication
Procedures

GENERAL

§ 702.301 Scope of this subpart.

The regulations in this subpart gov-
ern the adjudication of claims in which
the employer has filed a notice of
controversion under § 702.251, or the
employee has filed notice of contest
under § 702.261. In the vast majority of
cases, the problem giving rise to the
controversy results from misunder-
standings, clerical or mechanical er-
rors, or mistakes of fact or law. Such
problems seldom require resolution
through formal hearings, with the at-
tendant production of expert witnesses.
Accordingly, by § 702.311 et seq., the
district directors are empowered to
amicably and promptly resolve such
problems by informal procedures.
Where there is a genuine dispute of fact
or law which cannot be so disposed of
informally, resort must be had to the
formal hearing procedures as set forth
beginning at § 702.331. Supplementary
compensation orders, modifications,
and interlocutory matters are governed
by regulations beginning with § 702.371.
Thereafter, appeals from compensation
orders are discussed beginning with
§ 702.391 (the regulations of the Benefits
Review Board are set forth in full in
part 802 of this title).

ACTION BY DISTRICT DIRECTORS

§ 702.311 Handling of claims matters
by district directors; informal con-
ferences.

The district director is empowered to
resolve disputes with respect to claims
in a manner designed to protect the
rights of the parties and also to resolve
such disputes at the earliest prac-
ticable date. This will generally be ac-
complished by informal discussions by
telephone or by conferences at the dis-
trict director’s office. Some cases will
be handled by written correspondence.
The regulations governing informal
conferences at the district director’s
office with all parties present are set
forth below. When handling claims by
telephone, or at the office with only
one of the parties, the district director
and his staff shall make certain that a
full written record be made of the mat-
ters discussed and that such record be
placed in the administrative file. When
claims are handled by correspondence,
copies of all communications shall con-
stitute the administrative file.

§ 702.312 Informal conferences; called
by and held before whom.

Informal conferences shall be called
by the district director or his designee
assigned or reassigned the case and
held before that same person, unless
such person is absent or unavailable.
When so assigned, the designee shall
perform the duties set forth below as-
signed to the district director, except
that a compenstion order following an
agreement shall be issued only by a
person so designated by the Director to
perform such duty.

[42 FR 45303, Sept. 9, 1977]

§ 702.313 Informal conferences; how
called; when called.

Informal conferences may be called
upon not less than 10 days’ notice to
the parties, unless the parties agree to
meet at an earlier date. The notice
may be given by telephone, but shall be
confirmed by use of a written notice on
a form prescribed by the Director. The
notice shall indicate the date, time and
place of the conference, and shall also
specify the matters to be discussed.
For good cause shown conferences may
be rescheduled. A copy of such notice
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shall be placed in the administrative
file.

§ 702.314 Informal conferences; how
conducted; where held.

(a) No stenographic report shall be
taken at informal conferences and no
witnesses shall be called. The district
director shall guide the discussion to-
ward the achievement of the purpose of
such conference, recommending
courses of action where there are dis-
puted issues, and giving the parties the
benefit of his experience and special-
ized knowledge in the field of work-
men’s compensation.

(b) Conferences generally shall be
held at the district director’s office.
However, such conferences may be held
at any place which, in the opinion of
the district director, will be of greater
convenience to the parties or to their
representatives.

§ 702.315 Conclusion of conference;
agreement on all matters with re-
spect to the claim.

(a) Following an informal conference
at which agreement is reached on all
issues, the district director shall (with-
in 10 days after conclusion of the con-
ference), embody the agreement in a
memorandum or within 30 days issue a
formal compensation order, to be filed
and mailed in accordance with § 702.349.
If either party requests that a formal
compensation order be issued the dis-
trict director shall, within 30 days of
such request, prepare, file, and serve
such order in accordance with § 702.349.
Where the problem was of such nature
that it was resolved by telephone dis-
cussion or by exchange of written cor-
respondence, the parties shall be noti-
fied by the same means that agreement
was reached and the district director
shall prepare a memorandum or order
setting forth the terms agreed upon. In
either instance, when the employer or
carrier has agreed to pay, reinstate or
increase monetary compensation bene-
fits, or to restore or appropriately
change medical care benefits, such ac-
tion shall be commenced immediately
upon becoming aware of the agree-
ment, and without awaiting receipt of
the memorandum or the formal com-
pensation order.

(b) Where there are several con-
ferences or discussions, the provisions
of paragraph (a) of this section do not
apply until the last conference. The
district director shall, however, pre-
pare and place in his administrative
file a short, succinct memorandum of
each preceding conference or discus-
sion.

[38 FR 26861, Sept. 26, 1973, as amended at 42
FR 45303, Sept. 9, 1977]

§ 702.316 Conclusion of conference; no
agreement on all matters with re-
spect to the claim.

When it becomes apparent during the
course of the informal conference that
agreement on all issues cannot be
reached, the district director shall
bring the conference to a close, shall
evaluate all evidence available to him
or her, and after such evaluation shall
prepare a memorandum of conference
setting forth all outstanding issues,
such facts or allegations as appear ma-
terial and his or her recommendations
and rationale for resolution of such
issues. Copies of this memorandum
shall then be sent to each of the parties
or their representatives, who shall then
have 14 days within which to signify in
writing to the district director whether
they agree or disagree with his or her
recommendations. If they agree, the
district director shall proceed as in
§ 702.315(a). If they disagree (Caution:
See § 702.134), then the district director
may schedule such further conference
or conferences as, in his or her opinion,
may bring about agreement; if he or
she is satisfied that any further con-
ference would be unproductive, or if
any party has requested a hearing, the
district director shall prepare the case
for transfer to the Office of the Chief
Administrative Law Judge (See
§ 702.317, §§ 702.331–702.351).

[42 FR 42551, Aug. 23, 1977, as amended at 60
FR 51348, Oct. 2, 1995]

§ 702.317 Preparation and transfer of
the case for hearing.

A case is prepared for transfer in the
following manner:

(a) The district director shall furnish
each of the parties or their representa-
tives with a copy of a prehearing state-
ment form.
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(b) Each party shall, within 21 days
after receipt of such form, complete it
and return it to the district director
and serve copies on all other parties.
Extensions of time for good cause may
be granted by the district director.

(c) Upon receipt of the completed
forms, the district director, after
checking them for completeness and
after any further conferences that, in
his or her opinion, are warranted, shall
transmit them to the Office of the
Chief Administrative Law Judge by let-
ter of transmittal together with all
available evidence which the parties
intend to submit at the hearing (exclu-
sive of X-rays, slides and other mate-
rials not suitable for mailing which
may be offered into evidence at the
time of hearing); the materials trans-
mitted shall not include any rec-
ommendations expressed or memo-
randa prepared by the district director
pursuant to § 702.316.

(d) If the completed pre-hearing
statement forms raise new or addi-
tional issues not previously considered
by the district director or indicate that
material evidence will be submitted
that could reasonably have been made
available to the district director before
he or she prepared the last memo-
randum of conference, the district di-
rector shall transfer the case to the Of-
fice of the Chief Administrative Law
Judge only after having considered
such issues or evaluated such evidence
or both and having issued an additional
memorandum of conference in con-
formance with § 702.316.

(e) If a party fails to complete or re-
turn his or her pre-hearing statement
form within the time allowed, the dis-
trict director may, at his or her discre-
tion, transmit the case without that
party’s form. However, such trans-
mittal shall include a statement from
the district director setting forth the
circumstanes causing the failure to in-
clude the form, and such party’s failure
to submit a pre-hearing statement
form may, subject to rebuttal at the
formal hearing, be considered by the
administrative law judge, to the extent
intransigence is relevant, in subse-
quent rulings on motions which may be

made in the course of the formal hear-
ing.

(Approved by the Office of Management and
Budget under control number 1215–0085)

(Pub. L. No. 96–511)

[42 FR 42551, Aug. 23, 1977, as amended at 49
FR 18295, Apr. 30, 1984]

§ 702.318 The record; what constitutes;
nontransferability of the adminis-
trative file.

For the purpose of any further pro-
ceedings under the Act, the formal
record of proceedings shall consist of
the hearing record made before the ad-
ministrative law judge (see § 702.344).
When transferring the case for hearing
pursuant to § 702.317, the district direc-
tor shall not transfer the administra-
tive file under any circumstances.

§ 702.319 Obtaining documents from
the administrative file for reintro-
duction at formal hearings.

Whenever any party considers any
document in the administrative file es-
sential to any further proceedings
under the Act, it is the responsibility
of such party to obtain such document
from the district director and reintro-
duce it for the record before the admin-
istrative law judge. The type of docu-
ment that may be obtained shall be
limited to documents previously sub-
mitted to the district director, includ-
ing documents or forms with respect to
notices, claims, controversions, con-
tests, progress reports, medical serv-
ices or supplies, etc. The work products
of the district director or his staff shall
not be subject to retrieval. The proce-
dure for obtaining documents shall be
for the requesting party to inform the
district director in writing of the docu-
ments he wishes to obtain, specifying
them with particularity. Upon receipt,
the district director shall cause copies
of the requested documents to be made
and then:

(a) Place the copies in the file to-
gether with the letter of request, and
(b) promptly forward the originals to
the requesting party. The handling of
multiple requests for the same docu-
ment shall be within the discretion of
the district director and with the co-
operation of the requesting parties.
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SPECIAL FUND

§ 702.321 Procedures for determining
applicability of section 8(f) of the
Act.

(a) Application: filing, service, contents.
(1) An employer or insurance carrier
which seeks to invoke the provisions of
section 8(f) of the Act must request
limitation of its liability and file, in
duplicate, with the district director a
fully documented application. A fully
documented application shall contain
the following information: (i) A spe-
cific description of the pre-existing
condition relied upon as constituting
an existing permanent partial dis-
ability; (ii) the reasons for believing
that the claimant’s permanent dis-
ability after the injury would be less
were it not for the pre-existing perma-
nent partial disability or that the
death would not have ensued but for
that disability. These reasons must be
supported by medical evidence as speci-
fied in paragraph (a)(1)(iv) of this sec-
tion; (iii) the basis for the assertion
that the pre-existing condition relied
upon was manifest in the employer;
and (iv) documentary medical evidence
relied upon in support of the request
for section 8(f) relief. This medical evi-
dence shall include, but not be limited
to, a current medical report estab-
lishing the extent of all impairments
and the date of maximum medical im-
provement. If the claimant has already
reached maximum medical improve-
ment, a report prepared at that time
will satisfy the requirement for a cur-
rent medical report. If the current dis-
ability is total, the medical report
must explain why the disability is not
due solely to the second injury. If the
current disability is partial, the med-
ical report must explain why the dis-
ability is not due solely to the second
injury and why the resulting disability
is materially and substantially greater
than that which would have resulted
from the subsequent injury alone. If
the injury is loss of hearing, the pre-ex-
isting hearing loss must be documented
by an audiogram which complies with
the requirements of § 702.441. If the
claim is for survivor’s benefits, the
medical report must establish that the
death was not due solely to the second
injury. Any other evidence considered

necessary for consideration of the re-
quest for section 8(f) relief must be sub-
mitted when requested by the district
director or Director.

(2) If claim is being paid by the spe-
cial fund and the claimant dies, an em-
ployer need not reapply for section 8(f)
relief. However, survivor benefits will
not be paid until it has been estab-
lished that the death was due to the ac-
cepted injury and the eligible survivors
have been identified. The district direc-
tor will issue a compensation order
after a claim has been filed and entitle-
ment of the survivors has been verified.
Since the employer remains a party in
interest to the claim, a compensation
order will not be issued without the
agreement of the employer.

(b) Application: Time for filing. (1) A
request for section 8(f) relief should be
made as soon as the permanency of the
claimant’s condition becomes known or
is an issue in dispute. This could be
when benefits are first paid for perma-
nent disability, or at an informal con-
ference held to discuss the permanency
of the claimant’s condition. Where the
claim is for death benefits, the request
should be made as soon as possible
after the date of death. Along with the
request for section 8(f) relief, the appli-
cant must also submit all the sup-
porting documentation required by this
section, described in paragraph (a), of
this section. Where possible, this docu-
mentation should accompany the re-
quest, but may be submitted sepa-
rately, in which case the district direc-
tor shall, at the time of the request, fix
a date for submission of the fully docu-
mented application. The date shall be
fixed as follows:

(i) Where notice is given to all par-
ties that permanency shall be an issue
at an informal conference, the fully
documented application must be sub-
mitted at or before the conference. For
these purposes, notice shall mean when
the issues of permanency is noted on
the form LS–141, Notice of Informal
Conference. All parties are required to
list issue reasonably anticipated to be
discussed at the conference when the
initial request for a conference is made
and to notify all parties of additional
issues which arise during the period be-
fore the conference is actually held.

VerDate 11<MAY>2000 08:42 Apr 17, 2001 Jkt 194061 PO 00000 Frm 00905 Fmt 8010 Sfmt 8010 Y:\SGML\194061T.XXX pfrm02 PsN: 194061T



906

20 CFR Ch. VI (4–1–01 Edition)§ 702.331

(ii) Where the issue of permanency is
first raised at the informal conference
and could not have reasonably been an-
ticipated by the parties prior to the
conference, the district director shall
adjourn the conference and establish
the date by which the fully docu-
mented application must be submitted
and so notify the employer/carrier. The
date shall be set by the district direc-
tor after reviewing the circumstances
of the case.

(2) At the request of the employer or
insurance carrier, and for good cause,
the district director, at his/her discre-
tion, may grant an extension of the
date for submission of the fully docu-
mented application. In fixing the date
for submission of the application under
circumstances other than described
above or in considering any request for
an extension of the date for submitting
the application, the district director
shall consider all the circumstances of
the case, including but not limited to:
Whether the claimant is being paid
compensation and the hardship to the
claimant of delaying referral of the
case to the Office of Administrative
Law Judges (OALJ); the complexity of
the issues and the availability of med-
ical and other evidence to the em-
ployer; the length of time the employer
was or should have been aware that
permanency is an issue; and, the rea-
sons listed in support of the request. If
the employer/carrier requested a spe-
cific date, the reasons for selection of
that date will also be considered. Nei-
ther the date selected for submission of
the fully documented application nor
any extension therefrom can go beyond
the date the case is referred to the
OALJ for formal hearing.

(3) Where the claimant’s condition
has not reached maximum medical im-
provement and no claim for perma-
nency is raised by the date the case is
referred to the OALJ, an application
need not be submitted to the district
director to preserve the employer’s
right to later seek relief under section
8(f) of the Act. In all other cases, fail-
ure to submit a fully documented ap-
plication by the date established by the
district director shall be an absolute
defense to the liability of the special
fund. This defense is an affirmative de-
fense which must be raised and pleaded

by the Director. The absolute defense
will not be raised where permanency
was not an issue before the district di-
rector. In all other cases, where perma-
nency has been raised, the failure of an
employer to submit a timely and fully
documented application for section 8(f)
relief shall not prevent the district di-
rector, at his/her discretion, from con-
sidering the claim for compensation
and transmitting the case for formal
hearing. The failure of an employer to
present a timely and fully documented
application for section 8(f) relief may
be excused only where the employer
could not have reasonably anticipated
the liability of the special fund prior to
the consideration of the claim by the
district director. Relief under section
8(f) is not available to an employer who
fails to comply with section 32(a) of the
Act, 33 U.S.C. 932(a).

(c) Application: Approval, disapproval.
If all the evidence required by para-
graph (a) was submitted with the appli-
cation for section 8(f) relief and the
facts warrant relief under this section,
the district director shall award such
relief after concurrence by the Asso-
ciate Director, DLHWC, or his or her
designee. If the district director or the
Associate Director or his or her des-
ignee finds that the facts do not war-
rant relief under section 8(f) the dis-
trict director shall advise the employer
of the grounds for the denial. The ap-
plication for section 8(f) relief may
then be considered by an administra-
tive law judge. When a case is trans-
mitted to the Office of Administrative
Law Judges the district director shall
also attach a copy of the application
for section 8(f) relief submitted by the
employer, and notwithstanding
§ 702.317(c), the district director’s denial
of the application.

(Approved by the Office of Management and
Budget under control number 1215–0160)

[51 FR 4285, Feb. 3, 1986]

FORMAL HEARINGS

§ 702.331 Formal hearings; procedure
initiating.

Formal hearings are initiated by
transmitting to the Office of the Chief
Administrative Law Judge the pre-
hearing statement forms, the available
evidence which the parties intend to
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submit at the formal hearing, and the
letter of transmittal from the district
director as provided in § 702.316 and
§ 702.317.

[42 FR 42552, Aug. 23, 1977]

§ 702.332 Formal hearings; how con-
ducted.

Formal hearings shall be conducted
by the administrative law judge as-
signed the case by the Office of the
Chief Administrative Law Judge in ac-
cordance with the provisions of the Ad-
ministrative Procedure Act, 5 U.S.C.
554 et seq. All hearings shall be tran-
scribed.

§ 702.333 Formal hearings; parties.
(a) The necessary parties for a formal

hearing are the claimant and the em-
ployer or insurance carrier, and the ad-
ministrative law judge assigned the
case.

(b) The Solicitor of Labor or his des-
ignee may appear and participate in
any formal hearing held pursuant to
these regulations on behalf of the Di-
rector as an interested party.

§ 702.334 Formal hearings; representa-
tives of parties.

The claimant and the employer or
carrier may be represented by persons
of their choice.

§ 702.335 Formal hearings; notice.
On a form prescribed for this purpose,

the Office of the Chief Administrative
Law Judge shall notify the parties (See
§ 702.333) of the place and time of the
formal hearing not less than 30 days in
advance thereof.

[42 FR 42552, Aug. 23, 1977]

§ 702.336 Formal hearings; new issues.
(a) If, during the course of the formal

hearing, the evidence presented war-
rants consideration of an issue or
issues not previously considered, the
hearing may be expanded to include
the new issue. If in the opinion of the
administrative law judge the new issue
requires additional time for prepara-
tion, the parties shall be given a rea-
sonable time within which to prepare
for it. If the new issue arises from evi-
dence that has not been considered by
the district director, and such evidence

is likely to resolve the case without
the need for a formal hearing, the ad-
ministrative law judge may remand the
case to the district director for his or
her evaluation and recommendation
pursuant to, § 702.316.

(b) At any time prior to the filing of
the compensation order in the case, the
administrative law judge may in his
discretion, upon the application of a
party or upon his own motion, give no-
tice that he will consider any new
issue. The parties shall be given not
less than 10 days’ notice of the hearing
on such new issue. The parties may
stipulate that the issue may be heard
at an earlier time and shall proceed to
a hearing on the new issue in the same
manner as on an issue initially consid-
ered.

[38 FR 26861, Sept. 26, 1973, as amended at 42
FR 42552, Aug. 23, 1977]

§ 702.337 Formal hearings; change of
time or place for hearings; post-
ponements.

(a) Except for good cause shown,
hearings shall be held at convenient lo-
cations not more than 75 miles from
the claimant’s residence.

(b) Once a formal hearing has been
scheduled, continuances shall not be
granted except in cases of extreme
hardship or where attendance of a
party or his or her representative is
mandated at a previously scheduled ju-
dicial proceeding. Unless the ground
for the request arises thereafter, re-
quests for continuances must be re-
ceived by the Chief Administrative
Law Judge at least 10 days before the
scheduled hearing date, must be served
upon the other parties and must speci-
fy the extreme hardship or previously
scheduled judicial proceeding claimed.

(c) The Chief Administrative Law
Judge or the administrative law judge
assigned to the case may change the
time and place of the hearing, or tem-
porarily adjourn a hearing, on his own
motion or for good cause shown by a
party. The parties shall be given not
less than 10 days’ notice of the new
time and place of the hearing, unless
they agree to such change without no-
tice.

[42 FR 42552, Aug. 23, 1977]
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§ 702.338 Formal hearings; general
procedures.

All hearings shall be attended by the
parties or their representatives and
such other persons as the administra-
tive law judge deems necessary and
proper. The administrative law judge
shall inquire fully into the matters at
issue and shall receive in evidence the
testimony of witnesses and any docu-
ments which are relevant and material
to such matters. If the administrative
law judge believes that there is rel-
evant and material evidence available
which has not been presented at the
hearing, he may adjourn the hearing
or, at any time, prior to the filing of
the compensation order, reopen the
hearing for the receipt of such evi-
dence. The order in which evidence and
allegations shall be presented and the
procedures at the hearings generally,
except as these regulations otherwise
expressly provide, shall be in the dis-
cretion of the administrative law judge
and of such nature as to afford the par-
ties a reasonable opportunity for a fair
hearing.

§ 702.339 Formal hearings; evidence.

In making an investigation or in-
quiry or conducting a hearing, the ad-
ministrative law judge shall not be
bound by common law or statutory
rules of evidence or by technical or for-
mal rules of procedure, except as pro-
vided by 5 U.S.C. 554 and these regula-
tions; but may make such investiga-
tion or inquiry or conduct such hearing
in such a manner as to best ascertain
the rights of the parties.

§ 702.340 Formal hearings; witnesses.

(a) Witnesses at the hearing shall tes-
tify under oath or affirmation. The ad-
ministrative law judge may examine
the witnesses and shall allow the par-
ties or their representatives to do so.

(b) No person shall be required to at-
tend as a witness in any proceeding be-
fore an administrative law judge at a
place more than 100 miles from his
place of residence, unless his lawful
mileage and fees for one day’s attend-
ance shall be paid or tendered to him in
advance of the hearing date.

§ 702.341 Formal hearings; depositions;
interrogatories.

The testimony of any witness, in-
cluding any party represented by coun-
sel, may be taken by deposition or in-
terrogatory according to the Federal
Rules of Civil Procedure as supple-
mented by local rules of practice for
the Federal district court for the judi-
cial district in which the case is pend-
ing. However, such depositions or in-
terrogatories must be completed with-
in reasonable times to be fixed by the
Chief Administrative Law Judge or the
administrative law judge assigned to
the case.

[42 FR 42552, Aug. 23, 1977]

§ 702.342 Formal hearings; witness
fees.

Witnesses summoned in a formal
hearing before an administrative law
judge or whose depositions are taken
shall receive the same fees and mileage
as witnesses in courts of the United
States (33 U.S.C. 925).

§ 702.343 Formal hearings; oral argu-
ment and written allegations.

Any party upon request shall be al-
lowed a reasonable time for presen-
tation of oral argument and shall be
permitted to file a pre-hearing brief or
other written statement of fact or law.
A copy of any such pre-hearing brief or
other written statement shall be filed
with the Chief Administrative Law
Judge or the administrative law judge
assigned to the case before or during
the proceeding at which evidence is
submitted to the administrative law
judge and shall be served upon each
other party. Post-hearing briefs will
not be permitted except at the request
of the administrative law judge or upon
averment on the record of a party that
the case presents a specific novel or
difficult legal or factual issue (or
issues) that cannot be adequately ad-
dressed in oral summation. When per-
mitted, any such brief shall be limited
to the issue or issues specified by the
administrative law judge or by the
party in his or her averment and shall
be due from any party desiring to ad-
dress such issue or issues within 15
days of the conclusion of the pro-
ceeding at which evidence is submitted
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to the administrative law judge. En-
largement of the time for filing such
briefs shall be granted only if the ad-
ministrative law judge is persuaded
that the brief will be helpful to him or
her and that the enlargement granted
will not delay decision of the case.

[42 FR 42552, Aug. 23, 1977]

§ 702.344 Formal hearings; record of
hearing.

All formal hearings shall be open to
the public and shall be stenographi-
cally reported. All evidence upon which
the administrative law judge relies for
his final decision shall be contained in
the transcript of testimony either di-
rectly or by appropriate reference. All
medical reports, exhibits, and any
other pertinent document or record, in
whole or in material part, shall be in-
corporated into the record either by
reference or as an appendix.

§ 702.345 Formal hearings; consoli-
dated issues; consolidated cases.

(a) When one or more additional
issues are raised by the administrative
law judge pursuant to § 702.336, such
issues may, in the discretion of the ad-
ministrative law judge, be consolidated
for hearing and decision with other
issues pending before him.

(b) When two or more cases are trans-
ferred for formal hearings and have
common questions of law or which
arose out of a common accident, the
Chief Administrative Law Judge may
consolidate such cases for hearing.

§ 702.346 Formal hearings; waiver of
right to appear.

If all parties waive their right to ap-
pear before the administrative law
judge or to present evidence or argu-
ment personally or by representative,
it shall not be necessary for the admin-
istrative law judge to give notice of
and conduct an oral hearing. A waiver
of the right to appear and present evi-
dence and allegations as to facts and
law shall be made in writing and filed
with the Chief Administrative Law
Judge or the administrative law judge.
Where such a waiver has been filed by
all parties, and they do not appear be-
fore the administrative law judge per-
sonally or by representative, the ad-
ministrative law judge shall make a

record of the relevant written evidence
submitted by the parties, together with
any pleadings they may submit with
respect to the issues in the case. Such
documents shall be considered as all of
the evidence in the case and the deci-
sion shall be based on them.

§ 702.347 Formal hearings; termi-
nation.

(a) Formal hearings are normally ter-
minated upon the conclusion of the
proceeding at which evidence is sub-
mitted to the administrative law judge.

(b) In exceptional cases the Chief Ad-
ministrative Law Judge or the admin-
istrative law judge assigned to the case
may, in his or her discretion, extend
the time for official termination of the
hearing.

[42 FR 42552, Aug. 23, 1977]

§ 702.348 Formal hearings; preparation
of final decision and order; content.

Within 20 days after the official ter-
mination of the hearing as defined by
§ 702.347, the administrative law judge
shall have prepared a final decision and
order, in the form of a compensation
order, with respect to the claim, mak-
ing an award to the claimant or reject-
ing the claim. The compensation order
shall contain appropriate findings of
facts and conclusions of law with re-
spect thereto, and shall be concluded
with one or more paragraphs con-
taining the order of the administrative
law judge, his signature, and the date
of issuance.

§ 702.349 Formal hearings; filing and
mailing of compensation orders;
disposition of transcripts.

The administrative law judge shall,
within 20 days after the official termi-
nation of the hearing, deliver by mail,
or otherwise, to the office of the dis-
trict director having original jurisdic-
tion, the transcript of the hearing,
other documents or pleadings filed
with him with respect to the claim, to-
gether with his signed compensation
order. Upon receipt thereof, the dis-
trict director, being the official custo-
dian of all records with respect to such
claims within his jurisdiction, shall
formally date and file the transcript,
pleadings, and compensation order
(original) in his office. Such filing shall
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be accomplished by the close of busi-
ness on the next succeeding working
day, and the district director shall, on
the same day as the filing was accom-
plished, send by certified mail a copy
of the compensation order to the par-
ties and to representatives of the par-
ties, if any. Appended to each such
copy shall be a paragraph entitled
‘‘proof of service’’ containing the cer-
tification of the district director that
the copies were mailed on the date
stated, to each of the parties and their
representatives, as shown in such para-
graph.

§ 702.350 Finality of compensation or-
ders.

Compensation orders shall become ef-
fective when filed in the office of the
district director, and unless pro-
ceedings for suspension or setting aside
of such orders are instituted within 30
days of such filing, shall become final
at the expiration of the 30th day after
such filing, as provided in section 21 of
the Act 33 U.S.C. 921. If any compensa-
tion payable under the terms of such
order is not paid within 10 days after it
becomes due, section 14(f) of the Act re-
quires that there be added to such un-
paid compensation an amount equal to
20 percent thereof which shall be paid
at the same time as, but in addition to,
such compensation unless review of the
compensation order is had as provided
in such section 21 and an order staying
payment has been issued by the Bene-
fits Review Board or the reviewing
court.

§ 702.351 Withdrawal of controversion
of issues set for formal hearing; ef-
fect.

Whenever a party withdraws his
controversion of the issues set for a
formal hearing, the administrative law
judge shall halt the proceedings upon
receipt from said party of a signed
statement to that effect and forthwith
notify the district director who shall
then proceed to dispose of the case as
provided for in § 702.315.

INTERLOCUTORY MATTERS, SUPPLE-
MENTARY ORDERS, AND MODIFICATIONS

§ 702.371 Interlocutory matters.

Compensation orders shall not be
made or filed with respect to interlocu-
tory matters of a procedural nature
arising during the pendency of a com-
pensation case.

§ 702.372 Supplementary compensation
orders.

(a) In any case in which the employer
or insurance carrier is in default in the
payment of compensation due under
any award of compensation, for a pe-
riod of 30 days after the compensation
is due and payable, the person to whom
such compensation is payable may,
within 1 year after such default, apply
in writing to the district director for a
supplementary compensation order de-
claring the amount of the default.
Upon receipt of such application, the
district director shall institute pro-
ceedings with respect to such applica-
tion as if such application were an
original claim for compensation, and
the matter shall be disposed of as pro-
vided for in § 702.315, or if agreement on
the issue is not reached, then as in
§ 702.316 et seq.

(b) If, after disposition of the applica-
tion as provided for in paragraph (a) of
this section, a supplementary com-
pensation order is entered declaring
the amount of the default, which
amount may be the whole of the award
notwithstanding that only one or more
installments is in default, a copy of
such supplementary order shall be
forthwith sent by certified mail to each
of the parties and their representa-
tives. Thereafter, the applicant may
obtain and file with the clerk of the
Federal district court for the judicial
district where the injury occurred or
the district in which the employed has
his principal place of business or main-
tains an office, a certified copy of said
order and may seek enforcement there-
of as provided for by section 18 of the
Act, 33 U.S.C. 918.
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§ 702.373 Modification of awards.
(a) Upon his/her own initiative, or

upon application of any party in inter-
est (including an employer or carrier
which has been granted relief under
section 8(f) of the Act, 33 U.S.C. 908(f)),
the district director may review any
compensation case (including a case
under which payments are made pursu-
ant to section 44(i) of the Act, 33 U.S.C.
944(i)) in accordance with the procedure
in subpart C of this part, and after such
review of the case under § 702.315, or re-
view at formal hearings under the reg-
ulations governing formal hearings in
subpart C of this part, file a new com-
pensation order terminating, con-
tinuing, reinstating, increasing or de-
creasing such compensation, or award-
ing compensation. Such new order
shall not affect any compensation pre-
viously paid, except that an award in-
creasing the compensation rate may be
made retroactive from the date of in-
jury, and if any part of the compensa-
tion due or to become due is unpaid, an
award decreasing the compensation
rate may be made effective from the
date of the injury, and any payment
made prior thereto in excess of such de-
creased rate shall be deducted from any
unpaid compensation, in such manner
and by such method as may be deter-
mined by the district director or the
administrative law judge. Settlements
cannot be modified.

(b) Review of a compensation case
under this section may be made at any
time prior to 1 year after the date of
the last payment of compensation,
whether or not a compensation order
has been issued, or at any time prior to
1 year after the rejection of a claim.

(c) Review of a compensation case
may be had only for the reason that
there is a change in conditions or that
there was a mistake in the determina-
tion of facts.

(d) If the investigation, described in
§ 702.148(c), discloses a change in condi-
tions and the employer or insurance
carrier intends to pursue modification
of the award of compensation the dis-
trict director and claimant shall be no-
tified through an informal conference.
At the conclusion of the informal con-
ference the district director shall issue
a recommendation either for or against
the modification. This recommenda-

tion shall also be sent to the Associate
Director, Division of Longshoremen’s
and Harbor Workers’ Compensation
(DLHWC) for a determination on
whether or not to participate in the
modification proceeding on behalf of
the special fund. Lack of concurrence
of the Associate Director, DLHWC or
lack of participation by a representa-
tive of the special fund shall not be a
bar to the modification proceeding.

[38 FR 26861, Sept. 26, 1973, as amended at 50
FR 401, Jan. 3, 1985]

APPEALS

§ 702.391 Appeals; where.

Appeals may be taken to the Benefits
Review Board, U.S. Department of
Labor, Washington, D.C. 20210, by filing
a notice of appeals with the office of
the district director for the compensa-
tion district in which the decision or
order appealed from was filed and by
submitting to the Board a petition for
review of such decision or order, in ac-
cordance with the provisions of part 802
of this title 20.

§ 702.392 Appeals; what may be ap-
pealed.

An appeal raising a substantial ques-
tion of law or fact may be taken from
a decision with respect to a claim
under the Act. Such appeals may be
taken from compensation orders when
they have been filed as provided for in
§ 702.349.

§ 702.393 Appeals; time limitations.

The notice of appeal (see § 702.391)
shall be filed with the district director
within 30 days of the filing of the deci-
sion or order complained of, as defined
and described in §§ 802.205 and 802.206 of
this title. A petition for review of the
decision or order is required to be filed
within 30 days after receipt of the
Board’s acknowledgment of the notice
of appeal, as provided in § 802.210 of this
title.

§ 702.394 Appeals; procedure.

The procedure for appeals to the Ben-
efits Review Board shall be as provided
by the Board in its Rules of Practice
and Procedure, set forth in part 802 of
this title.
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Subpart D—Medical Care and
Supervision

§ 702.401 Medical care defined.
(a) Medical care shall include med-

ical, surgical, and other attendance or
treatment, nursing and hospital serv-
ices, laboratory, X-ray and other tech-
nical services, medicines, crutches, or
other apparatus and prosthetic devices,
and any other medical service or sup-
ply, including the reasonable and nec-
essary cost of travel incident thereto,
which is recognized as appropriate by
the medical profession for the care and
treatment of the injury or disease.

(b) An employee may rely on treat-
ment by prayer or spiritual means
alone, in accordance with the tenets
and practice of a recognized church or
religious denomination, by an accred-
ited practitioner of such recognized
church or religious denomination, and
nursing services rendered in accord-
ance with such tenets and practice
without loss or diminution of com-
pensation or benefits under the Act.
For purposes of this section, a recog-
nized church or religious denomination
shall be any religious organization: (1)
That is recognized by the Social Secu-
rity Administration for purposes of re-
imbursements for treatment under
Medicare and Medicaid or (2) that is
recognized by the Internal Revenue
Service for purposes of tax exempt sta-
tus.

[38 FR 26861, Sept. 26, 1973, as amended at 50
FR 402, Jan. 3, 1985]

§ 702.402 Employer’s duty to furnish;
duration.

It is the duty of the employer to fur-
nish appropriate medical care (as de-
fined in § 702.401(a)) for the employee’s
injury, and for such period as the na-
ture of the injury or the process of re-
covery may require.

[50 FR 402, Jan. 3, 1985]

§ 702.403 Employee’s right to choose
physician; limitations.

The employee shall have the right to
choose his/her attending physician
from among those authorized by the
Director, OWCP, to furnish such care
and treatment, except those physicians
included on the Secretary’s list of

debarred physicians. In determining
the choice of a physician, consideration
must be given to availability, the em-
ployee’s condition and the method and
means of transportation. Generally 25
miles from the place of injury, or the
employee’s home is a reasonable dis-
tance to travel, but other pertinent
factors must also be taken into consid-
eration.

[50 FR 402, Jan. 3, 1985]

§ 702.404 Physician defined.
The term physician includes doctors

of medicine (MD), surgeons, podia-
trists, dentists, clinical psychologists,
optometrists, chiropractors, and osteo-
pathic practitioners within the scope of
their practice as defined by State law.
The term includes chiropractors only
to the extent that their reimbursable
services are limited to treatment con-
sisting of manual manipulation of the
spine to correct a subluxation shown
by X-ray or clinical findings. Physi-
cians defined in this part may interpret
their own X-rays. All physicians in
these categories are authorized by the
Director to render medical care under
the Act. Naturopaths, faith healers,
and other practitioners of the healing
arts which are not listed herein are not
included within the term ‘‘physician’’
as used in this part.

[42 FR 45303, Sept. 9, 1977]

§ 702.405 Selection of physician; emer-
gencies.

Whenever the nature of the injury is
such that immediate medical care is
required and the injured employee is
unable to select a physician, the em-
ployer shall select a physician. There-
after the employee may change physi-
cians when he is able to make a selec-
tion. Such changes shall be made upon
obtaining written authorization from
the employer or, if consent is withheld,
from the district director. The Director
will direct reimbursement of medical
claims for services rendered by physi-
cians or health care providers who are
on the list of those excluded from pro-
viding care under the Act, if such serv-
ices were rendered in an emergency.
(See §§ 702.417 and 702.435(b)).

[38 FR 26861, Sept. 26, 1973, as amended at 50
FR 402, Jan. 3, 1985]
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§ 702.406 Change of physicians; non-
emergencies.

(a) Whenever the employee has made
his initial, free choice of an attending
physician, he may not thereafter
change physicians without the prior
written consent of the employer (or
carrier) or the district director. Such
consent shall be given in cases where
an employee’s initial choice was not of
a specialist whose services are nec-
essary for, and appropriate to, the
proper care and treatment of the com-
pensable injury or disease. In all other
cases, consent may be given upon a
showing of good cause for change.

(b) The district director for the ap-
propriate compensation district may
order a change of physicians or hos-
pitals when such a change is found to
be necessary or desirable or where the
fees charged exceed those prevailing
within the community for the same or
similar services or exceed the pro-
vider’s customary charges.

[38 FR 26861, Sept. 26, 1973, as amended at 50
FR 402, Jan. 3, 1985]

§ 702.407 Supervision of medical care.
The Director, OWCP, through the dis-

trict directors and their designees,
shall actively supervise the medical
care of an injured employee covered by
the Act. Such supervision shall in-
clude:

(a) The requirement that periodic re-
ports on the medical care being ren-
dered be filed in the office of the dis-
trict director, the frequency thereof
being determined by order of the dis-
trict director or sound judgment of the
attending physician as the nature of
the injury may dictate;

(b) The determination of the neces-
sity, character and sufficiency of any
medical care furnished or to be fur-
nished the employee, including wheth-
er the charges made by any medical
care provider exceed those permitted
under the Act;

(c) The determination of whether a
change of physicians, hospitals or
other persons or locales providing
treatment should be made or is nec-
essary;

(d) The further evaluation of medical
questions arising in any case under the
Act, with respect to the nature and ex-

tent of the covered injury, and the
medical care required therefor.

[38 FR 26861, Sept. 26, 1973, as amended at 50
FR 402, Jan. 3, 1985]

§ 702.408 Evaluation of medical ques-
tions; impartial specialists.

In any case in which medical ques-
tions arise with respect to the appro-
priate diagnosis, extent, effect of, ap-
propriate treatment, and the duration
of any such care or treatment, for an
injury covered by the Act, the Direc-
tor, OWCP, through the district direc-
tors having jurisdiction, shall have the
power to evaluate such questions by
appointing one or more especially
qualified physicians to examine the
employee, or in the case of death to
make such inquiry as may be appro-
priate to the facts and circumstances
of the case. The physician or physi-
cians, including appropriate consult-
ants, should report their findings with
respect to the questions raised as expe-
ditiously as possible. Upon receipt of
such report, action appropriate there-
with shall be taken.

§ 702.409 Evaluation of medical ques-
tions; results disputed.

Any party who is dissatisfied with
such report may request a review or re-
examination of the employee by one or
more different physicians employed by
or selected by the Director, and such
review or reexamination shall be grant-
ed unless it is found that it is clearly
unwarranted. Such review shall be
completed within 2 weeks from the
date ordered unless it is impossible to
complete the review and render a re-
port thereon within such time period.
Upon receipt of the report of this addi-
tional review and reexamination, such
action as may be appropriate shall
forthwith be taken.

§ 702.410 Duties of employees with re-
spect to special examinations.

(a) For any special examination re-
quired of an employee by §§ 702.408 and
702.409, the employee shall submit to
such examination at such place as is
designated in the order to report, but
the place so selected shall be reason-
ably convenient for the employee.

(b) Where an employee fails to sub-
mit to an examination required by
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§§ 702.408 and 702.409, the district direc-
tor or administrative law judge may
order that no compensation otherwise
payable shall be paid for any period
during which the employee refuses to
submit to such examination unless cir-
cumstances justified the refusal.

(c) Where an employee unreasonably
refuses to submit to medical or sur-
gical treatment, or to an examination
by a physician selected by the em-
ployer, the district director or adminis-
trative law judge may by order suspend
the payment of further compensation
during such time as the refusal con-
tinues. Except that refusal to submit
to medical treatment because of adher-
ence to the tenets of a recognized
church or religious denomination as
described in § 702.401(b) shall not cause
the suspension of compensation.

[42 FR 45303, Sept. 9, 1977, as amended at 50
FR 402, Jan. 3, 1985; 51 FR 4286, Feb. 3, 1986]

§ 702.411 Special examinations; nature
of impartiality of specialists.

(a) The special examinations required
by § 702.408 shall be accomplished in a
manner designed to preclude prejudg-
ment by the impartial examiner. No
physician previously connected with
the case shall be present, nor may any
other physician selected by the em-
ployer, carrier, or employee be present.
The impartial examiner may be made
aware, by any party or by the OWCP, of
the opinions, reports, or conclusions of
any prior examining physician with re-
spect to the nature and extent of the
impairment, its cause, or its effect
upon the wage-earning capacity of the
injured employee, if the district direc-
tor determines that, for good cause,
such opinions, reports, or conclusions
shall be made available. Upon request,
any party shall be given a copy of all
materials made available to the impar-
tial examiner.

(b) The impartiality of the specialists
shall not be considered to have been
compromised if the district director
deems it advisable to, and does, apprise
the specialist by memorandum of those
undisputed facts pertaining to the na-
ture of the employee’s employment, of
the nature of the injury, of the post-in-
jury employment activity, if any, and
of any other facts which are not dis-
puted and are deemed pertinent to the

type of injury and/or the type of exam-
ination being conducted.

(c) No physician selected to perform
impartial examinations shall be, or
shall have been for a period of 2 years
prior to the examination, an employee
of an insurance carrier or self-insured
employer, or who has accepted or par-
ticipated in any fee from an insurance
carrier or self-insured employer, unless
the parties in interest agree thereto.

[38 FR 26861, Sept. 26, 1973, as amended at 42
FR 45303, Sept. 9, 1977]

§ 702.412 Special examinations; costs
chargeable to employer or carrier.

(a) The Director or his designee or-
dering the special examination shall
have the power, in the exercise of his
discretion, to charge the cost of the ex-
amination or review to the employer,
to the insurance carrier, or to the spe-
cial fund established by section 44 of
the Act, 33 U.S.C. 944.

(b) The Director or his designee may
also order the employer or the insur-
ance carrier to provide the employee
with the services of an attendant,
where the district director considers
such services necessary, because the
employee is totally blind, has lost the
use of both hands, or both feet or is
paralyzed and unable to walk, or be-
cause of other disability making the
employee so helpless as to require con-
stant attendance in the discretion of
the district director. Fees payable for
such services shall be in accord with
the provisions of § 702.413.

[42 FR 45303, Sept. 9, 1977]

§ 702.413 Fees for medical services;
prevailing community charges.

All fees charged by medical care pro-
viders for persons covered by this Act
shall be limited to such charges for the
same or similar care (including sup-
plies) as prevails in the community in
which the medical care provider is lo-
cated and shall not exceed the cus-
tomary charges of the medical care
provider for the same or similar serv-
ices. Where a dispute arises concerning
the amount of a medical bill, the Di-
rector shall determine the prevailing
community rate using the OWCP Med-
ical Fee Schedule (as described in 20
CFR 10.411) to the extent appropriate,
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and where not appropriate, may use
other state or federal fee schedules.
The opinion of the Director that a
charge by a medical care provider dis-
puted under the provisions of section
702.414 exceeds the charge which pre-
vails in the community in which said
medical care provider is located shall
constitute sufficient evidence to war-
rant further proceedings pursuant to
section 702.414 and to permit the Direc-
tor to direct the claimant to select an-
other medical provider for care to the
claimant.

[60 FR 51348, Oct. 2, 1995]

§ 702.414 Fees for medical services; un-
resolved disputes on prevailing
charges.

(a) The Director may, upon written
complaint of an interested party, or
upon the Director’s own initiative, in-
vestigate any medical care provider or
any fee for medical treatment, serv-
ices, or supplies that appears to exceed
prevailing community charges for
similar treatment, services or supplies
or the provider’s customary charges.
The OWCP medical fee schedule (see
section 702.413) shall be used by the Di-
rector, where appropriate, to determine
the prevailing community charges for a
medical procedure by a physician or
hospital (to the extent such procedure
is covered by the OWCP fee schedule).
The Director’s investigation may ini-
tially be conducted informally through
contact of the medical care provider by
the district director. If this informal
investigation is unsuccessful further
proceedings may be undertaken. These
proceedings may include, but not be
limited to: an informal conference in-
volving all interested parties; agency
interrogatories to the pertinent med-
ical care provider; and issuance of sub-
poenas duces tecum for documents hav-
ing a bearing on the dispute.

(1) A claim by the provider that the
OWCP fee schedule does not represent
the prevailing community rate will be
considered only where the following
circumstances are presented:

(i) where the actual procedure per-
formed was incorrectly identified by
medical procedure code;

(ii) that the presence of a severe or
concomitant medical condition made
treatment especially difficult;

(iii) the provider possessed unusual
qualifications (board certification in a
specialty is not sufficient evidence in
itself of unusual qualifications); or

(iv) the provider or service is not one
covered by the OWCP fee schedule as
described by 20 CFR 10.411(d)(1).

(2) The circumstances listed in para-
graph (a)(1) of this section are the only
ones which will justify reevaluation of
the amount calculated under the OWCP
fee schedule.

(b) The failure of any medical care
provider to present any evidence re-
quired by the Director pursuant to this
section without good cause shall not
prevent the Director from making find-
ings of fact.

(c) After any proceeding under this
section the Director shall make spe-
cific findings on whether the fee ex-
ceeded the prevailing community
charges (as established by the OWCP
fee schedule, where appropriate) or the
provider’s customary charges and pro-
vide notice of these findings to the af-
fected parties.

(d) The Director may suspend any
such proceedings if after receipt of the
written complaint the affected parties
agree to withdraw the controversy
from agency consideration on the basis
that such controversy has been re-
solved by the affected parties. Such
suspension, however, shall be at the
discretion of the Director.

[51 FR 4286, Feb. 3, 1986, as amended at 60 FR
51348, Oct. 2, 1995]

§ 702.415 Fees for medical services; un-
resolved disputes on charges; pro-
cedure.

After issuance of specific findings of
fact and proposed action by the Direc-
tor as provided in § 702.414 any affected
provider employer or other interested
party has the right to seek a hearing
pursuant to section 556 of title 5,
United States Code. Upon written re-
quest for such a hearing, the matter
shall be referred by the District Direc-
tor to the OALJ for formal hearing in
accordance with the procedures in sub-
part C of this part. If no such request
for a hearing is filed with the district
director within thirty (30) days the
findings issued pursuant to § 702.414
shall be final.

[51 FR 4286, Feb. 3, 1986]
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§ 702.416 Fees for medical services;
disputes; hearings; necessary par-
ties.

At formal hearings held pursuant to
§ 702.415, the necessary parties shall be
the person whose fee or cost charge is
in question and the Director, or their
representatives. The employer or car-
rier may also be represented, and other
parties, or associations having an in-
terest in the proceedings, may be
heard, in the discretion of the adminis-
trative law judge.

§ 702.417 Fees for medical services;
disputes; effect of adverse decision.

If the final decision and order up-
holds the finding of the Director that
the fee or charge in dispute was not in
accordance with prevailing community
charges or the provider’s customary
charges, the person claiming such fee
or cost charge shall be given thirty (30)
days after filing of such decision and
order to make the necessary adjust-
ment. If such person still refuses to
make the required readjustment, such
person shall not be authorized to con-
duct any further treatments or exami-
nations (if a physician) or to provide
any other services or supplies (if by
other than a physician). Any fee or
cost charge subsequently incurred for
services performed or supplies fur-
nished shall not be a reimbursable
medical expense under this subpart.
This prohibition shall apply notwith-
standing the fact that the services per-
formed or supplies furnished were in all
other respects necessary and appro-
priate within the provision of these
regulations. However, the Director
may direct reimbursement of medical
claims for services rendered if such
services were rendered in an emergency
(see § 702.435(b)). At the termination of
the proceedings provided for in this
section the district director shall de-
termine whether further proceedings
under § 702.432 should be initiated.

[50 FR 403, Jan. 3, 1985]

MEDICAL PROCEDURES

§ 702.418 Procedure for requesting
medical care; employee’s duty to no-
tify employer.

(a) As soon as practicable, but within
30 days after occurrence of an injury

covered by the Act, or within 30 days
after an employee becomes aware, or in
the exercise of reasonable diligence
should be aware, of the relationship be-
tween an injury or disease and his em-
ployment, the injured employee or
someone on his behalf shall give writ-
ten notice thereof to the district direc-
tor having jurisdiction over the place
where the injury occurred and to the
employer. If a form has been prescribed
for such purpose it shall be used, if
available and practicable under the cir-
cumstances. Notices filed under sub-
part B of this part, if on the form pre-
scribed by the Director for such pur-
pose, satisfy the written notice re-
quirements of this subpart.

(b) In the case of an occupational dis-
ease which does not immediately result
in a disability or death, such notice
shall be given within one year after the
employee becomes aware, or in the ex-
ercise of reasonable diligence or by rea-
son of medical advice should have been
aware, of the relationship between the
employment, the disease, and the death
or disability. Notice shall be given: (1)
To the district director in the com-
pensation district in which the injury
or death occurred, and (2) to the em-
ployer.

(Approved by the Office of Management and
Budget under control number 1215–0160)

[50 FR 403, Jan. 3, 1985]

§ 702.419 Action by employer upon ac-
quiring knowledge or being given
notice of injury.

Whenever an employer acquires
knowledge of an employee’s injury,
through receipt of a written notice or
otherwise, said employer shall forth-
with authorize, in writing, appropriate
medical care. If a form is prescribed for
this purpose it shall be used whenever
practicable. Authorization shall also be
given in cases where an employee’s ini-
tial choice was not of a specialist
whose services are necessary for and
appropriate to the proper care and
treatment of the compensable injury or
disease. In all other cases, consent may
be given upon a showing of good cause
for change.

[50 FR 403, Jan. 3, 1985]
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§ 702.420 Issuance of authorization;
binding effect upon insurance car-
rier.

The issuance of an authorization for
treatment by the employer shall bind
his insurance carrier to furnish and
pay for such care and services.

§ 702.421 Effect of failure to obtain ini-
tial authorization.

An employee shall not be entitled to
recover for medical services and sup-
plies unless:

(a) The employer shall have refused
or neglected a request to furnish such
services and the employee has com-
plied with sections 7 (b) and (c) of the
Act, 33 U.S.C. 907 (b) and (c) and these
regulations; or

(b) The nature of the injury required
such treatment and services and the
employer or his superintendent or fore-
man having knowledge of such injury
shall have neglected to provide or au-
thorize same.

[50 FR 403, Jan. 3, 1985]

§ 702.422 Effect of failure to report on
medical care after initial authoriza-
tion.

(a) Notwithstanding that medical
care is properly obtained in accordance
with these regulations, a finding by the
Director that a medical care provider
has failed to comply with the reporting
requirements of the Act shall operate
as a mandatory revocation of author-
ization of such medical care provider.
The effect of a final finding to this ef-
fect operates to release the employer/
carrier from liability of the expenses of
such care. In addition to this, when
such a finding is made by the Director,
the claimant receiving treatment will
be directed by the district director to
seek authorization for medical care
from another source.

(b) For good cause shown, the Direc-
tor may excuse the failure to comply
with the reporting requirements of the
Act and further, may make an award
for the reasonable value of such med-
ical care.

[50 FR 403, Jan. 3, 1985]

DEBARMENT OF PHYSICIANS AND OTHER
PROVIDERS OF MEDICAL SERVICES AND
SUPPLIERS AND CLAIMS REPRESENTA-
TIVES

§ 702.431 Grounds for debarment.
A physician or health care provider

shall be debarred if it is found, after
appropriate investigation as described
in § 702.414 and proceedings under
§§ 702.432 and 702.433, that such physi-
cian or health care provider has:

(a) Knowingly and willfully made, or
caused to be made, any false statement
or misrepresentation of a material fact
for use in a claim for compensation or
claim for reimbursement of medical ex-
penses under this Act;

(b) Knowingly and willfully sub-
mitted, or caused to be submitted, a
bill or request for payment under this
Act containing a charge which the Di-
rector finds to be substantially in ex-
cess of the charge for the service, ap-
pliance, or supply prevailing within the
community or in excess of the pro-
vider’s customary charges, unless the
Director finds there is good cause for
the bill or request containing the
charge;

(c) Knowingly and willfully furnished
a service, appliance, or supply which is
determined by the Director to be sub-
stantially in excess of the need of the
recipient thereof or to be of a quality
which substantially fails to meet pro-
fessionally recognized standards;

(d) Been convicted under any crimi-
nal statute, without regard to pending
appeal thereof, for fraudulent activi-
ties in connection with federal or state
program for which payments are made
to physicians or providers of similar
services, appliances, or supplies; or has
otherwise been excluded from partici-
pation in such program.

(e) The fact that a physician or
health care provider has been convicted
of a crime previously described in (d),
or excluded or suspended, or has re-
signed in lieu of exclusion or suspen-
sion, from participation in any pro-
gram as described in (d), shall be a
prima facie finding of fact for purposes
of section 7(j)(2) of the Act, 33 U.S.C.
907(j)(2).

[50 FR 404, Jan. 3, 1985]
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§ 702.432 Debarment process.
(a) Pertaining to health care providers.

Upon receipt of information indicating
that a physician or health care pro-
vider has engaged in activities enumer-
ated in subparagraphs (a) through (c) of
§ 702.431, the Director, through the Di-
rector’s designees, may evaluate the
information (as described in § 702.414) to
ascertain whether proceedings should
be initiated against the physician or
health care provider to remove author-
ization to render medical care or serv-
ice under the Longshore and Harbor
Workers’ Compensation Act.

(b) Pertaining to health care providers
and claims representatives. If after ap-
propriate investigation the Director
determines that proceedings should be
initiated, written notice thereof sent
certified mail, return receipt re-
quested, shall be provided to the physi-
cian, health care provider or claims
representative containing the fol-
lowing:

(1) A concise statement of the
grounds upon which debarment will be
based;

(2) A summary of the information
upon which the director has relied in
reaching an initial decision that debar-
ment proceedings should be initiated;

(3) An invitation to the physician,
health care provider or claims rep-
resentative to: (i) Resign voluntarily
from participation in the program
without admitting or denying the alle-
gations presented in the written no-
tice; or (ii) request a decision on debar-
ment to be based upon the existing
agency record and any other informa-
tion the physician, health care pro-
vider or claims representative may
wish to provide;

(4) A notice of the physician’s, health
care provider’s or claims representa-
tive’s right, in the event of an adverse
ruling by the Director, to request a for-
mal hearing before an administrative
law judge;

(5) A notice that should the physi-
cian, health care provider or claims
representative fail to provide written
answer to the written notice described
in this section within thirty (30) days
of receipt, the Director may deem the
allegations made therein to be true and
may order exclusion of the physician,
health care provider or claims rep-

resentative without conducting any
further proceedings; and

(6) The name and address of the dis-
trict director who shall be responsible
for receiving the answer from the phy-
sician, health care provider or claims
representative.

(c) Should the physician, health care
provider or claims representative fail
to file a written answer to the notice
described in this section within thirty
(30) days of receipt thereof, the Direc-
tor may deem the allegations made
therein to be true and may order debar-
ment of the physician, health care pro-
vider or claims representative.

(d) The physician, health care pro-
vider or claims representative may in-
spect or request copies of information
in the agency records at any time prior
to the Director’s decision.

(e) The Director shall issue a decision
in writing, and shall send a copy of the
decision to the physician, health care
provider or claims representative by
certified mail, return receipt re-
quested. The decision shall advise the
physician, health care provider or
claims representative of the right to
request, within thirty (30) days of the
date of an adverse decision, a formal
hearing before an administrative law
judge under the procedures set forth
herein. The filing of such a request for
hearing within the time specified shall
operate to stay the effectiveness of the
decision to debar.

[50 FR 404, Jan. 3, 1985]

§ 702.433 Requests for hearing.

(a) A request for hearing shall be sent
to the district director and contain a
concise notice of the issues on which
the physician, health care provider or
claims representative desires to give
evidence at the hearing with identifica-
tion of witnesses and documents to be
submitted at the hearing.

(b) If a request for hearing is timely
received by the district director, the
matter shall be referred to the Chief
Administrative Law Judge who shall
assign it for hearing with the assigned
administrative law judge issuing a no-
tice of hearing for the conduct of the
hearing. A copy of the hearing notice
shall be served on the physician, health
care provider or claims representative
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by certified mail, return receipt re-
quested.

(c) If a request for hearing contains
identification of witnesses or docu-
ments not previously considered by the
Director, the Director may make appli-
cation to the assigned administrative
law judge for an offer of proof from the
physician, health care provider or
claims representative for the purpose
of discovery prior to hearing. If the
offer of proof indicates injection of new
issues or new material evidence not
previously considered by the Director,
the Director may request a remand
order for purposes of reconsideration of
the decision made pursuant to § 702.432
of these regulations.

(d) The parties may make application
for the issuance of subpoenas upon a
showing of good cause therefore to the
administrative law judge.

(e) The administrative law judge
shall issue a recommended decision
after the termination of the hearing.
The recommended decision shall con-
tain appropriate findings, conclusions
and a recommended order and be for-
warded, together with the record of the
hearing, to the Administrative Review
Board for a final decision. The rec-
ommended decision shall be served
upon all parties to the proceeding.

(f) Based upon a review of the record
and the recommended decision of the
administrative law judge, the Adminis-
trative Review Board shall issue a final
decision.

[50 FR 404, Jan. 3, 1985, as amended at 55 FR
28606, July 12, 1990; 61 FR 19984, May 3, 1996]

§ 702.434 Judicial review.
(a) Any physician, health care pro-

vider or claims representative, after
any final decision of the Administra-
tive Review Board made after a hearing
to which such person was a party, irre-
spective of the amount of controversy,
may obtain a review of such decision
by a civil action commenced within
sixty (60) days after the mailing to him
or her of notice of such decision, but
the pendency of such review shall not
operate as a stay upon the effect of
such decision. Such action shall be
brought in the Court of Appeals of the
United States for the judicial circuit in
which the plaintiff resides or has his or
her principal place of business, or the

Court of Appeals for the District of Co-
lumbia pursuant to section 7(j)(4) of
the Act, 33 U.S.C. 907(j)(4).

(b) As part of the Administrative Re-
view Board answer, he or she shall file
a certified copy of the transcript of the
record of the hearing, including all evi-
dence submitted in connection there-
with.

(c) The findings of fact of the Admin-
istrative Review Board, if based on sub-
stantial evidence in the record as a
whole, shall be conclusive.

[50 FR 405, Jan. 3, 1985, as amended at 55 FR
28606, July 12, 1990; 61 FR 19984, May 3, 1996]

§ 702.435 Effects of debarment.
(a) The Director shall give notice of

the debarment of a physician, hospital,
or provider of medical support services
or supplies to:

(1) All OWCP district offices;
(2) The Health Care Financing Ad-

ministration;
(3) The State or Local authority re-

sponsible for licensing or certifying the
debarred party;

(4) The employers and authorized in-
surers under the Act by means of an
annual bulletin sent to them by the Di-
rector; and

(5) The general public by posting in
the district office in the jurisdiction
where the debarred party maintains a
place of business.
If a claims representative is debarred,
the Director shall give notice to those
groups listed in paragraphs (a) (1), (3),
(4), and (5) of this section.

(b) Notwithstanding any debarment
under this subpart, the Director shall
not refuse a claimant reimbursement
for any otherwise reimbursable med-
ical expense if the treatment, service
or supply was rendered by debarred
provider in an emergency situation.
However, such claimant will be di-
rected by the Director to select a duly
qualified provider upon the earliest op-
portunity.

[50 FR 405, Jan. 3, 1985]

§ 702.436 Reinstatement.
(a) If a physician or health care pro-

vider has been debarred or pursuant to
§ 702.431(d) or if a claims representative
has been debarred pursuant to
§ 702.131(c) (1) or (3) the person debarred
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will be automatically reinstated upon
notice to the Director that the convic-
tion or exclusion has been reversed or
withdrawn. However, such reinstate-
ment will not preclude the Director
from instituting debarment pro-
ceedings based upon the subject matter
involved.

(b) A physician, health care provider
or claims representative otherwise
debarred by the Director may apply for
reinstatement to participate in the
program by application to the Director
after three years from the date of entry
of the order of exclusion. Such applica-
tion for reinstatement shall be ad-
dressed to the Associate Director for
the Longshore program, and shall con-
tain a statement of the basis of the ap-
plication along with any supporting
documentation.

(c) The Director may further inves-
tigate the merits of the reinstatement
application by requiring special report-
ing procedures from the applicant for a
probationary period not to exceed six
months to be monitored by the district
office where the provider maintains a
place of business.

(d) At the end of aforesaid proba-
tionary period, the Director may order
full reinstatement of the physician,
health care provider or claims rep-
resentative if such reinstatement is
clearly consistent with the program
goal to protect itself against fraud and
abuse and, further, if the physician,
health care provider or claims rep-
resentative has given reasonable assur-
ances that the basis for the debarment
will not be repeated.

[50 FR 405, Jan. 3, 1985]

HEARING LOSS CLAIMS

§ 702.441 Claims for loss of hearing.
(a) Claims for hearing loss pending on

or filed after September 28, 1984 (the
date of enactment of Pub. L. 98–426)
shall be adjudicated with respect to the
determination of the degree of hearing
impairment in accordance with these
regulations.

(b) An audiogram shall be presump-
tive evidence of the amount of hearing
loss on the date administered if the fol-
lowing requirements are met:

(1) The audiogram was administered
by a licensed or certified audiologist,

by a physician certified by the Amer-
ican Board of Otolaryngology, or by a
technician, under an audiologist’s or
physician’s supervision, certified by
the Council of Accreditation on Occu-
pational Hearing Conservation, or by
any other person considered qualified
by a hearing conservation program au-
thorized pursuant to 29 CFR
1910.95(g)(3) promulgated under the Oc-
cupational Safety and Health Act of
1970 (29 U.S.C. 667). Thus, either a pro-
fessional or trained technician may
conduct audiometric testing. However,
to be acceptable under this subsection,
a licensed or certified audiologist or
otolaryngologist, as defined, must ulti-
mately interpret and certify the re-
sults of the audiogram. The accom-
panying report must set forth the test-
ing standards used and describe the
method of evaluating the hearing loss
as well as providing an evaluation of
the reliability of the test results.

(2) The employee was provided the
audiogram and a report thereon at the
time it was administered or within
thirty (30) days thereafter.

(3) No one produces a contrary audio-
gram of equal probative value (mean-
ing one performed using the standards
described herein) made at the same
time. ‘‘Same time’’ means within thir-
ty (30) days thereof where noise expo-
sure continues or within six (6) months
where exposure to excessive noise lev-
els does not continue. Audiometric
tests performed prior to the enactment
of Public Law 98–426 will be considered
presumptively valid if the employer
complied with the procedures in this
section for administering audiograms.

(c) In determining the amount of pre-
employment hearing loss, an audio-
gram must be submitted which was
performed prior to employment or
within thirty (30) days of the date of
the first employment-related noise ex-
posure. Audiograms performed after
December 27, 1984 must comply with
the standards described in paragraph
(d) of this section.

(d) In determining the loss of hearing
under the Act, the evaluators shall use
the criteria for measuring and calcu-
lating hearing impairment as published
and modified from time-to-time by the
American Medical Association in the
Guides to the Evaluation of Permanent
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Impairment, using the most currently
revised edition of this publication. In
addition, the audiometer used for test-
ing the individual’s threshold of hear-
ing must be calibrated according to
current American National Standard
Specifications for Audiometers. Audi-
ometer testing procedures required by
hearing conservation programs pursu-
ant to the Occupational Safety and
Health Act of 1970 should be followed
(as described at 29 CFR 1910.95 and ap-
pendices).

(Approved by the Office of Management and
Budget under control number 1215–0160)

[50 FR 405, Jan. 3, 1985]

Subpart E—Vocational
Rehabilitation

§ 702.501 Vocational rehabilitation; ob-
jective.

The objective of vocational rehabili-
tation is the return of permanently dis-
abled persons to gainful employment
commensurate with their physical or
mental impairments, or both, through
a program of reevaluation or redirec-
tion of their abilities, or retraining in
another occupation, or selective job
placement assistance.

§ 702.502 Vocational rehabilitation; ac-
tion by district directors.

All injury cases which are likely to
result in, or have resulted in, perma-
nent disability, and which are of a
character likely to require review by a
vocational rehabilitation adviser on
the staff of the Director, shall prompt-
ly be referred to such adviser by the
district director or his designee having
charge of the case. A form has been
prescribed for such purpose and shall
be used. Medical data and other perti-
nent information shall accompany the
referral.

(Approved by the Office of Management and
Budget under control number 1215–0051)

(Pub. L. No. 96–511)

[38 FR 26861, Sept. 26, 1973, as amended at 49
FR 18294, Apr. 30, 1984]

§ 702.503 Vocational rehabilitation; ac-
tion by adviser.

The vocational rehabilitation ad-
viser, upon receipt of the referral, shall

promptly consider the feasibility of a
vocational referral or request for coop-
erative services from available re-
sources or facilities, to include coun-
seling, vocational survey, selective job
placement assistance, and retraining.
Public or private agencies may be uti-
lized in arranging necessary vocational
rehabilitation services under the Fed-
eral Vocational Rehabilitation Act, 29
U.S.C. 31 et seq.

§ 702.504 Vocational rehabilitation; re-
ferrals to State Employment Agen-
cies.

Vocational rehabilitation advisers
will arrange referral procedures with
State Employment Service units with-
in their assigned geographical districts
for the purpose of securing employ-
ment counseling, job classification,
and selective placement assistance. Re-
ferrals shall be made to State Employ-
ment Offices based upon the following:

(a) Vocational rehabilitation advisers
will screen cases so as to refer only
those disabled employees who are con-
sidered to have employment potential;

(b) Only employees will be referred
who have permanent, compensable dis-
abilities resulting in a significant vo-
cational handicap and loss of wage
earning capacity;

(c) Disabled employees, whose initial
referral to former private employers
did not result in a job reassignment or
in a job retention, shall be referred for
employment counseling and/or selec-
tive placement unless retraining serv-
ices consideration is requested;

(d) The vocational rehabilitation ad-
visers shall arrange for employees’ re-
ferrals if it is ascertained that they
may benefit from registering with the
State Employment Service;

(e) Referrals will be made to appro-
priate State Employment Offices by
letter, including all necessary informa-
tion and a request for a report on the
services provided the employee when
he registers;

(f) The injured employee shall be ad-
vised of available job counseling serv-
ices and informed that he is being re-
ferred for employment and selective
placement;

VerDate 11<MAY>2000 08:42 Apr 17, 2001 Jkt 194061 PO 00000 Frm 00921 Fmt 8010 Sfmt 8010 Y:\SGML\194061T.XXX pfrm02 PsN: 194061T



922

20 CFR Ch. VI (4–1–01 Edition)§ 702.505

(g) A followup shall be made within
60 days on all referrals to assure uni-
form reporting by State agencies on
cases referred for a vocational survey.

§ 702.505 Vocational rehabilitation; re-
ferrals to other public and private
agencies.

Referrals to such other public and
private agencies providing assistance
to disabled persons such as public wel-
fare agencies, Public Health Services
facilities, social services units of the
Veterans Administration, the Social
Security Administration, and other
such agencies, shall be made by the vo-
cational rehabilitation adviser, where
appropriate, on an individual basis
when requested by disabled employees.
Such referrals do not provide for a
service cost reimbursement by the De-
partment of Labor.

§ 702.506 Vocational rehabilitation;
training.

Vocational rehabilitation training
shall be planned in anticipation of a
short, realistic, attainable vocational
objective terminating in remunerable
employment, and in restoring wage-
earning capacity or increasing it mate-
rially. The following procedures shall
apply in arranging for or providing
training:

(a) The vocational rehabilitation ad-
viser shall arrange for and develop all
vocational training programs.

(b) Training programs shall be devel-
oped to meet the varying needs of eligi-
ble beneficiaries, and may include
courses at colleges, technical schools,
training at rehabilitation centers, on-
the-job training, or tutorial courses.
The courses shall be pertinent to the
occupation for which the employee is
being trained.

(c) Training may be terminated if the
injured employee fails to cooperate
with the Department of Labor or with
the agency supervising his course of
training. The employee shall be coun-
seled before training is terminated.

(d) Reports shall be required at peri-
odic intervals on all persons in ap-
proved training programs.

§ 702.507 Vocational rehabilitation;
maintenance allowance.

(a) An injured employee who, as a re-
sult of injury, is or may be expected to
be totally or partially incapacitated
for a remunerative occupation and
who, under the direction of the Direc-
tor is being rendered fit to engage in a
remunerative occupation, shall be paid
additional compensation necessary for
this maintenance, not exceeding $25 a
week. The expense shall be paid out of
the special fund established in section
44 of the Act, 33 U.S.C. 944. The max-
imum maintenance allowance shall not
be provided on an automatic basis, but
shall be based on the recommendation
of a State agency that a claimant is
unable to meet additional costs by rea-
son of being in training.

(b) When required by reason of per-
sonal illness or hardship, limited peri-
ods of absence from training may be al-
lowed without terminating the mainte-
nance allowance. A maintenance allow-
ance shall be terminated when it is
shown to the satisfaction of the Direc-
tor that a trainee is not complying rea-
sonably with the terms of the training
plan or is absenting himself without
good cause from training so as to mate-
rially interfere with the accomplish-
ment of the training objective.

§ 702.508 Vocational rehabilitation;
confidentiality of information.

The following safeguards will be ob-
served to protect the confidential char-
acter of information released regarding
an individual undergoing rehabilita-
tion:

(a) Information will be released to
other agencies from which an injured
employee has requested services only if
such agencies have established regula-
tions assuring that such information
will be considered confidential and will
be used only for the purpose for which
it is provided;

(b) Interested persons and agencies
have been advised that any informa-
tion concerning rehabilitation program
employees is to be held confidential;

(c) A rehabilitation employee’s writ-
ten consent is secured for release of in-
formation regarding disability to a per-
son, agency, or establishment seeking

VerDate 11<MAY>2000 08:42 Apr 17, 2001 Jkt 194061 PO 00000 Frm 00922 Fmt 8010 Sfmt 8010 Y:\SGML\194061T.XXX pfrm02 PsN: 194061T



923

Employment Standards Administration, Labor Pt. 703

the information for purposes other
than the approved rehabilitation plan-
ning with such employee.

Subpart F—Occupational Disease
Which Does Not Immediately
Result in Death or Disability

SOURCE: 50 FR 406, Jan. 3, 1985, unless oth-
erwise noted.

§ 702.601 Definitions.
(a) Time of injury. For purposes of

this subpart and with respect to an oc-
cupational disease which does not im-
mediately result in death or disability,
the time of injury shall be deemed to
be the date on which the employee or
claimant becomes aware, or in the ex-
ercise of reasonable diligence or by rea-
son of medical advice should have been
aware, of the relationship between the
employment, the disease, and the death
or disability.

(b) Disability. With regard to an occu-
pational disease for which the time of
injury, as defined in § 702.601(a), occurs
after the employee was retired, dis-
ability shall mean permanent impair-
ment as determined according to the
Guides to the Evaluation of Permanent
Impairment which is prepared and modi-
fied from time-to-time by the Amer-
ican Medical Association, using the
most currently revised edition of this
publication. If this guide does not
evaluate the impairment, other profes-
sionally recognized standards may be
utilized. The disability described in
this paragraph shall be limited to per-
manent partial disability. For that rea-
son they are not subject to adjust-
ments under section 10(f) of the Act, 33
U.S.C. 910(f).

(c) Retirement. For purposes of this
subpart, retirement shall mean that
the claimant, or decedent in cases in-
volving survivor’s benefits, has volun-
tarily withdrawn from the workforce
and that there is no realistic expecta-
tion that such person will return to the
workforce.

[50 FR 406, Jan. 3, 1985, as amended at 51 FR
4286, Feb. 3, 1986]

§ 702.602 Notice and claims.
(a) Time for giving notice of injury or

death. Refer to § 702.207.

(b) Time for filing of claims. Refer to
§ 702.212.

§ 702.603 Determining the payrate for
compensating occupational disease
claims which become manifest after
retirement.

(a) If the time of injury occurs within
the first year after the employee has
retired, the payrate for compensation
purposes shall be one fifty-second part
of the employee’s average annual earn-
ings during the fifty-two week period
preceding retirement.

(b) If the time of injury occurs more
than one year after the employee has
retired the payrate for compensation
purposes shall be the national average
weekly wage, determined according to
section 6(b)(3) of the Act, 33 U.S.C.
906(b)(3), at the time of injury.

§ 702.604 Determining the amount of
compensation for occupational dis-
ease claims which become manifest
after retirement.

(a) If the claim is for disability bene-
fits and the time of injury occurs after
the employee has retired, compensa-
tion shall be 662⁄3 percent of the
payrate, as determined under § 702.603,
times the disability, as determined ac-
cording to § 702.601(b).

(b) If the claim is for death benefits
and the time of injury occurs after the
decedent has retired, compensation
shall be the percent specified in section
9 of the Act, 33 U.S.C. 909, times the
payrate determined according to
§ 702.603. Total weekly death benefits
shall not exceed one fifty-second part
of the decedent’s average annual earn-
ings during the fifty-two week period
preceding retirement, such benefits
shall be subject to the limitation pro-
vided for in section 6(b)(1) of the Act, 33
U.S.C. 906(b)(1).

[50 FR 406, Jan. 3, 1985, as amended at 51 FR
4286, Feb. 3, 1986]

PART 703—INSURANCE
REGULATIONS

Sec.
703.001 Scope of part.
703.002 Forms.
703.003 Failure to secure coverage; pen-

alties.
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AUTHORIZATION OF INSURANCE CARRIERS

703.101 Types of companies which may be
authorized by the OWCP.

703.102 Applications for authority to write
insurance; how filed; evidence to be sub-
mitted; other requirements.

703.103 Stock companies holding Treasury
certificates of authority.

703.104 Applicants currently authorized to
write insurance under the extensions of
the LHWCA.

703.105 Copies of forms of policies to be sub-
mitted with application.

703.106 Certificate of authority to write in-
surance.

703.108 Period of authority to write insur-
ance.

703.109 Longshoremen’s endorsement; see
succeeding parts for endorsements for ex-
tensions.

703.110 Other forms of endorsements and
policies.

703.111 Submission of new forms of policies
for approval; other endorsements.

703.112 Terms of policies.
703.113 Marine insurance contracts.
703.114 Notice of cancellation.
703.115 Discharge by the carrier of obliga-

tions and duties of employer.
703.116 Report by carrier of issuance of pol-

icy or endorsement.
703.117 Report; by whom sent.
703.118 Agreement to be bound by report.
703.119 Report by employer operating tem-

porarily in another compensation dis-
trict.

703.120 Name of one employer only shall be
given in each report.

AUTHORIZATION OF SELF-INSURERS

703.301 Employers who may be authorized as
self-insurers.

703.302 Application for authority to become
a self-insurer; how filed; information to
be submitted; other requirements.

703.303 Decision upon application of em-
ployer; deposit of negotiable securities or
indemnity bond.

703.304 Filing of agreement and under-
taking.

703.305 Decision upon application of em-
ployer; furnishing of indemnity bond or
deposit of negotiable securities required.

703.306 Kinds of negotiable securities which
may be deposited; conditions of deposit;
acceptance of deposits.

703.307 Deposits of negotiable securities
with Federal Reserve banks or the Treas-
urer of the United States; authority to
sell such securities; interest thereon.

703.308 Substitution and withdrawal of ne-
gotiable securities.

703.309 Increase or reduction in the amount
of indemnity bond or negotiable securi-
ties.

703.310 Reports required of self-insurers; ex-
amination of accounts of self-insurer.

703.311 Period of authorization as self-in-
surer.

703.312 Revocation of privilege of self-insur-
ance.

ISSUANCE OF CERTIFICATES OF COMPLIANCE

703.501 Issuance of certificates of compli-
ance.

703.502 Same; employer operating tempo-
rarily in another compensation district.

703.503 Return of certificates of compliance.

AUTHORITY: 5 U.S.C. 301, 8171 et seq., Reor-
ganization Plan No. 6 of 1950, 15 FR 3174, 3
CFR. 1949–1953, Comp. p. 1004, 64 Stat. 1263; 33
U.S.C. 939; 36 D.C. Code 501 et seq., 42 U.S.C.
1651 et seq., 43 U.S.C. 1331. Secretary’s Order
1–93, 58 FR 21190.

SOURCE: 38 FR 26873, Sept. 26, 1973, unless
otherwise noted.

§ 703.001 Scope of part.
This part 703 contains the regula-

tions of the OWCP governing the au-
thorization of insurance carriers, the
authorization of self-insurers, and the
issuance of certificates of compliance.
Such provisions are required by the
LHWCA, but in almost every instance
apply, and hereby are applied, to the
extensions of the LHWCA. In those few
instances where a separate provision is
required, tailored to meet the specific
requirements of one of the extended
acts, such separate provisions are
placed in the succeeding parts of this
subchapter.

§ 703.002 Forms.
Any information required by the reg-

ulations in this part to be submitted to
the OWCP shall be submitted on such
forms as the Director may deem appro-
priate and may authorize from time to
time for such purpose.

§ 703.003 Failure to secure coverage;
penalties.

(a) Each employer is required to se-
cure coverage under this Act either
through an authorized insurance car-
rier or by becoming an authoried self-
insurer. An employer who fails to se-
cure coverage by either manner de-
scribed in section 32(a), (1) or (2) of the
Act, 33 U.S.C. 932(a), is subject, upon
conviction, to a fine of not more than
$10,000, or by imprisonment for not
more than one year, or both.
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(1) Where the employer is a corpora-
tion: the president, secretary and
treasurer each will also be subject to
this fine and/or imprisonment, in addi-
tion to the fine against the corporation
and each is personally liable, jointly
with the corporation, for all compensa-
tion or other benefits payable under
the Act during the time failure to se-
cure coverage continues.

(b) Any employer who willingly and
knowingly transfers, sells, encumbers,
assigns or in any manner disposes of,
conceals, secretes, or destroys any
property belonging to the employer
after an employee sustains an injury
covered by this Act, with the intention
to avoid payment to that employee or
his/her dependents of compensation
under this Act shall be guilty of a mis-
demeanor and punished upon convic-
tion by a fine of not more than $10,000
and/or imprisonment for one year.

(1) Where the employer is a corpora-
tion: the president, secretary and
treasurer are also each liable to im-
prisonment and, along with the cor-
poration, jointly liable for the fine.

[50 FR 406, Jan. 3, 1985]

AUTHORIZATION OF INSURANCE CARRIERS

§ 703.101 Types of companies which
may be authorized by the OWCP.

The OWCP will consider for the
granting of authority to write insur-
ance under the Longshoremen’s and
Harbor Workers’ Compensation Act
and its extensions the application of
any stock company, mutual company
or association, or any other person or
fund, while authorized under the laws
of the United States or for any State to
insure workmen’s compensation. The
term ‘‘carrier’’ as used in this part
means any person or fund duly author-
ized to insure workmen’s compensation
benefits under said Act, or its exten-
sions.

§ 703.102 Applications for authority to
write insurance; how filed; evidence
to be submitted; other require-
ments.

An application for authority to write
insurance under this Act shall be made
in writing, signed by an officer of the
applicant duly authorized to make
such application, and transmitted to

the Office of Workmen’s Compensation
Programs, U.S. Department of Labor,
Washington, DC 20210. Such application
shall be accompanied by full and com-
plete information regarding the history
and experience of such applicant in the
writing of workmen’s compensation in-
surance, together with evidence that it
has authority in its charter or form of
organization to write such insurance,
and evidence that the applicant is cur-
rently authorized to insure workmen’s
compensation liability under the laws
of the United States or of any State.
The statements of fact in each applica-
tion and in the supporting evidence
shall be verified by the oath of the offi-
cer of the applicant who signs such ap-
plication. Each applicant shall state in
its application the area or areas, in
which it intends to do business. In con-
nection with any such application the
following shall be submitted, the Office
reserving the right to call for such ad-
ditional information as it may deem
necessary in any particular case:

(a) A copy of the last annual report
made by the applicant to the insurance
department or other authority of the
State in which it is incorporated, or
the State in which its principal busi-
ness is done.

(b) A certified copy from the proper
State authorities of the paper pur-
porting to show the action taken upon
such report, or such other evidence as
the applicant desires to submit in re-
spect of such report, which may obvi-
ate delay caused by an inquiry of the
OWCP of the State authorities relative
to the standing and responsibility of
the applicant.

(c) A full and complete statement of
its financial condition, if not otherwise
shown, and, if a stock company, shall
show specifically its capital stock and
surplus.

(d) A copy of its charter or other for-
mal outline of its organization, its
rules, its bylaws, and other documents,
writings, or agreements by and under
which it does business, and such other
evidence as it may deem proper to
make a full exposition of its affairs and
financial condition.

[38 FR 26873, Sept. 26, 1973; 50 FR 406, Jan. 3,
1985]
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§ 703.103 Stock companies holding
Treasury certificates of authority.

A stock company furnishing evidence
that it is authorized to write work-
men’s compensation insurance under
the laws of the United States or of any
State, which holds a certificate of au-
thority from the Secretary of the
Treasury as an acceptable surety on
Federal bonds, unless requested to do
so, need not transmit to the Office with
its application copies of such financial
reports as are on file in the Depart-
ment of the Treasury. The acceptance
by that Department of such a company
will be considered by the Office in con-
junction with the application of such
company, provided there has been com-
pliance with the other requirements of
the regulations in this part.

§ 703.104 Applicants currently author-
ized to write insurance under the
extensions of the LHWCA.

Any applicant currently authorized
by the Office to write insurance under
any extension of the LHWCA need not
support its application under the
LHWCA or any other LHWCA exten-
sion with the evidence required by the
regulations in this part, except the
form of policy and endorsement which
it proposes to use, unless specifically
requested by the Office, but instead its
application may refer to the fact that
it has been so authorized.

§ 703.105 Copies of forms of policies to
be submitted with application.

With each application for authority
to write insurance there shall be sub-
mitted for the approval of the Office
copies of the forms of policies which
the applicant proposes to issue in writ-
ing insurance under the LHWCA, or its
extensions, to which shall be attached
the appropriate endorsement to be used
in connection therewith.

§ 703.106 Certificate of authority to
write insurance.

No corporation, company, associa-
tion, person, or fund shall write insur-
ance under this Act without first hav-
ing received from the OWCP a certifi-
cate of authority to write such insur-
ance. Any such certificate issued by
the Office, after application therefor in
accordance with these regulations,

may authorize the applicant to write
such insurance in a limited territory as
determined by the Office. Any such cer-
tificate may be suspended or revoked
by the Office prior to its expiration for
good cause shown, but no suspension or
revocation shall affect the liability of
any carrier already incurred. Good
cause shall include, without limitation,
the failure to maintain in such limited
territory a regular business office with
full authority to act on all matters
falling within the Act, and the failure
to promptly and properly perform the
carrier’s responsibilities under the Act
and these regulations, with special em-
phasis upon lack of promptness in
making payments when due, upon fail-
ure to furnish appropriate medical
care, and upon attempts to offer to, or
urge upon, claimants inequitable set-
tlements. A hearing may be requested
by the aggrieved party and shall be
held before the Director or his rep-
resentative prior to the taking of any
adverse action under this section.

§ 703.108 Period of authority to write
insurance.

Effective with the end of the author-
ization period July 1, 1983, through
June 30, 1984, annual reauthorization of
authority to write insurance coverage
under the Act is no longer necessary.
Beginning July 1, 1984, and thereafter,
newly issued Certificates of Authority
will show no expiration date. Certifi-
cates of Authority will remain in force
for so long as the carrier complies with
the requirements of the OWCP.

[50 FR 406, Jan. 3, 1985]

§ 703.109 Longshoremen’s endorse-
ment; see succeeding parts for en-
dorsements for extensions.

(a) The following form of endorse-
ment application to the standard work-
men’s compensation and employer’s li-
ability policy, shall be used, if required
by the OWCP, with the form of policy
approved by the Office for use by an au-
thorized carrier:

For attachment to Policy No. ———,
The obligations of the policy include the

Longshoremen’s and Harbor Workers’ Com-
pensation Act, 33 U.S.C. 901 et seq., and all
laws amendatory thereof or supplementary
thereto which may be or become effective
while this policy is in force.

VerDate 11<MAY>2000 08:42 Apr 17, 2001 Jkt 194061 PO 00000 Frm 00926 Fmt 8010 Sfmt 8010 Y:\SGML\194061T.XXX pfrm02 PsN: 194061T



927

Employment Standards Administration, Labor § 703.115

The company will be subject to the provi-
sions of 33 U.S.C. 935. Insolvency or bank-
ruptcy of the employer and/or discharge
therein shall not relieve the company from
payment of compensation and other benefits
lawfully due for disability or death sustained
by an employe during the life of the policy.

The company agrees to abide by all the
provisions of this Act, and all lawful rules,
regulations, orders, and decisions of the Of-
fice of Workmen’s Compensation Programs,
U.S. Department of Labor, unless and until
set aside, modified, or reversed by appro-
priate appellate authority as provided for by
said Act.

This endorsement shall not be cancelled
prior to the date specified in this policy for
its expiration until at least 30 days have
elapsed after a notice of cancellation has
been sent to the District Director and to this
employer.

All terms, conditions, requirements, and
obligations, expressed in this policy or in
any other endorsement attached thereto
which are not inconsistent with or inappli-
cable to the provisions of this endorsement
are hereby made a part of this endorsement
as fully and completely as if wholly written
herein.

§ 703.110 Other forms of endorsements
and policies.

Where the form of endorsement pre-
scribed by § 703.109 is not appropriate
when used in conjunction with a form
of policy approved for use by the Office
no modification thereof shall be used
unless specifically approved by the Of-
fice. Where the form of policy is de-
signed to include therein the obliga-
tions of the insurer under said Act
without the use of the appropriate en-
dorsements, the policy shall contain
the provisions required to be included
in any of the endorsements. Such a pol-
icy, however, shall not be used until
expressly approved by the Office.

§ 703.111 Submission of new forms of
policies for approval; other en-
dorsements.

No new forms of policies or modifica-
tion of existing forms of policies shall
be used by an insurer authorized by the
Office under the regulations in this
part to write insurance under said Act
except after submission to and ap-
proval by the Office. No endorsement
altering any provisions of a policy ap-
proved by the Office shall be used ex-
cept after submission to and approval
by the Office.

§ 703.112 Terms of policies.
A policy or contract of insurance

shall be issued for the term of not less
than 1 year from the date that it be-
comes effective, but if such insurance
be not needed except for a particular
contract or operation, the term of the
policy may be limited to the period of
such contract or operation.

§ 703.113 Marine insurance contracts.
A longshoremen’s policy, or the long-

shoremen’s endorsement provided for
by § 703.109 for attachment to a marine
policy, may specify the particular ves-
sel or vessels in respect of which the
policy applies and the address of the
employer at the home port thereof. The
report of the issuance of a policy or en-
dorsement required by § 703.116 to be
made by the carrier shall be made to
the district director for the compensa-
tion district in which the home port of
such vessel or vessels is located, and
such report shall show the name and
address of the owner as well as the
name or names of such vessel or ves-
sels.

§ 703.114 Notice of cancellation.
Cancellation of a contract or policy

of insurance issued under authority of
said Act shall not become effective
otherwise than as provided by 33 U.S.C.
936(b); and notice of a proposed can-
cellation shall be given to the district
director and to the employer in accord-
ance with the provisions of 33 U.S.C.
912(c), 30 days before such cancellation
is intended to be effective.

§ 703.115 Discharge by the carrier of
obligations and duties of employer.

Every obligation and duty in respect
of payment of compensation, the pro-
viding of medical and other treatment
and care, the payment or furnishing of
any other benefit required by said Act
and in respect of the carrying out of
the administrative procedure required
or imposed by said Act or the regula-
tions in this part upon an employer
shall be discharged and carried out by
the carrier except that the prescribed
report of injury or death shall be sent
by the employer to the district director
and to the insurance carrier as re-
quired by 33 U.S.C. 930. Such carrier
shall be jointly responsible with the
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employer for the submission of all re-
ports, notices, forms, and other admin-
istrative papers required by the dis-
trict director or the Office in the ad-
ministration of said Act to be sub-
mitted by the employer, but any form
or paper so submitted where required
therein shall contain in addition to the
name and address of the carrier, the
full name and address of the employer
on whose behalf it is submitted. Notice
to or knowledge of an employer of the
occurrence of the injury or death shall
be notice to or knowledge of such car-
rier. Jurisdiction of the employer by a
district director, the Office, or appro-
priate appellate authority under said
Act shall be jurisdiction of such car-
rier. Any requirement under any com-
pensation order, finding, or decision
shall be binding upon such carrier in
the same manner and to the same ex-
tent as upon the employer.

§ 703.116 Report by carrier of issuance
of policy or endorsement.

Each carrier shall report to the dis-
trict director assigned to a compensa-
tion district each policy and endorse-
ment issued by it to an employer who
carries on operations in such com-
pensation district. The report shall be
made in such manner and on such form
as the district or the Office may re-
quire.

§ 703.117 Report; by whom sent.
The report of issuance of a policy and

endorsement provided for in § 703.116
shall be sent by the home office of the
carrier, except that any carrier may
authorize its agency or agencies in any
compensation district to make such re-
ports to the district director, provided
the carrier shall notify the district di-
rector in such district of the agencies
so duly authorized.

§ 703.118 Agreement to be bound by re-
port.

Every applicant for authority to
write insurance under the provisions of
this Act, shall be deemed to have in-
cluded in its application an agreement
that the acceptance by the district di-
rector of a report of the issuance of a
policy of insurance, as provided for by
§ 703.116, shall bind the carrier to full li-
ability for the obligations under this

Act of the employer named in said re-
port, and every certificate of authority
to write insurance under this Act shall
be deemed to have been issued by the
Office upon consideration of the car-
rier’s agreement to become so bound. It
shall be no defense to this agreement
that the carrier failed or delayed to
issue the policy to the employer cov-
ered by this report.

[50 FR 406, Jan. 3, 1985]

§ 703.119 Report by employer oper-
ating temporarily in another com-
pensation district.

Where an employer having operations
in one compensation district con-
templates engaging in work subject to
the Act in another compensation dis-
trict, his carrier may submit to the
district director of such latter district
a report pursuant to § 703.116 con-
taining the address of the employer in
the first mentioned district with the
additional notation ‘‘No present ad-
dress in ———— compensation district.
Certificate requested when address
given.’’

§ 703.120 Name of one employer only
shall be given in each report.

A separate report of the issuance of a
policy and endorsement, provided for
by § 703.116, shall be made for each em-
ployer covered by a policy. If a policy
is issued insuring more than one em-
ployer, a separate report for each em-
ployer so covered shall be sent to the
district director concerned, with the
name of only one employer on each
such report.

AUTHORIZATION OF SELF-INSURERS

§ 703.301 Employers who may be au-
thorized as self-insurers.

The Office will consider for the
granting of authority to secure by self-
insurance the payment of compensa-
tion under the Longshoremen’s and
Harbor Workers’ Compensation Act, or
its extensions, any employer who, pur-
suant to the regulations in this part,
furnishes to the Office satisfactory
proof of such employer’s ability to pay
compensation directly, and who agrees
to immediately cancel any existing
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policy as of the time of the OWCP’s ap-
proval of the employer to be self-in-
sured, or who does not become other-
wise insured under this Act. The suc-
ceeding regulations relating to self-in-
surers require the deposit of security in
the form either of an indemnity bond
or negotiable securities (at the option
of the employer) of a kind and in an
amount determined by the Office, and
prescribe the conditions under which
such deposit shall be made. The term
‘‘self-insurer’’ as used in these regula-
tions means any employer securing
compensation in accordance with the
provisions of 33 U.S.C. 932(a)(2) and
with these regulations.

[39 FR 14922, Apr. 29, 1974]

§ 703.302 Application for authority to
become a self-insurer; how filed; in-
formation to be submitted; other re-
quirements.

Application for authority to become
a self-insurer may be made by any em-
ployer desiring such privilege and shall
be addressed to the OWCP and be made
on a form provided by the Office. Such
application shall contain:

(a) A statement of the employer’s
payroll report for the preceding 12
months; (b) a statement of the average
number of employees engaged in em-
ployment within the purview of the
LHWCA or any of its extensions for the
preceding 12 months; (c) a statement of
the number of injuries to such employ-
ees resulting in disability of more than
7 days’ duration, or in death, during
each of 3 years next preceding the date
of the application; (d) a certified finan-
cial report for each of the three years
preceding the application; (e) a descrip-
tion of the facilities maintained or the
arrangements made for the medical
and hospital care of injured employees;
and (f) a statement describing the pro-
visions and maximum amount of any
excess or catastrophic insurance. The
Office may in its discretion require the
applicant to submit such further infor-
mation or such evidence as the Office
may deem necessary to have in order
to enable it to give adequate consider-
ation to such application. Such appli-
cation shall be signed by the applicant
over his typewritten name and if the
applicant is not an individual, by an of-
ficer of the applicant duly authorized

to make such application over his type-
written name and official designation
and shall be sworn to by him. If the ap-
plicant is a corporation, the corporate
seal shall be affixed. The application
shall be filed with the OWCP national
office in Washington, DC. The regula-
tions in this part shall be binding upon
each applicant hereunder and the appli-
cant’s consent to be bound by all re-
quirements of the said regulations
shall be deemed to be included in and a
part of the application, as fully as
though written therein.

(Approved by the Office of Management and
Budget under control number 1215–0160)

(Pub. L. No. 96–511)

[38 FR 26873, Sept. 26, 1973, as amended at 50
FR 406, Jan. 3, 1985]

§ 703.303 Decision upon application of
employer; deposit of negotiable se-
curities or indemnity bond.

The decision of the Office to grant an
application of an employer for author-
ity to pay compensation under said Act
as a self-insurer will be transmitted to
the applicant on a form prescribed by
the Office. Such grant shall be condi-
tioned upon a deposit of security in the
form of an indemnity bond or of nego-
tiable securities in an amount fixed by
the Office, and the execution and filing
of an agreement and undertaking in
the form prescribed by the Office, as re-
quired by § 703.304.

§ 703.304 Filing of agreement and un-
dertaking.

The applicant for the privilege of
self-insurance shall as a condition sub-
sequent to receiving authorization to
act as a self-insurer, execute and file
with the Office and agreement and un-
dertaking in a form prescribed and pro-
vided by the Office in whch the appli-
cant shall agree: (a) To pay when due,
as required by the provisions of said
Act, all compensation payable on ac-
count of injury or death of any of its
employees injured within the purview
of said Act; (b) in such cases to furnish
medical, surgical, hospital, and other
attendence, treatment and care as re-
quired by the provisions of said Act; (c)
to deposit with the Office an indemnity
bond in the amount which the Office
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shall fix, or to deposit negotiable secu-
rities as provided for by the regula-
tions in this part in the amount which
the Office shall fix, accordingly as
elected in the application; (d) to au-
thorize the Office to sell such nego-
tiable securities so deposited or any
part thereof and from the proceeds
thereof to pay such compensation,
medical, and other expenses and any
accrued penalties imposed by law as it
may find to be due and payable; and (e)
to obtain and maintain, if required by
the Office, excess or catastrophic insur-
ance, in amounts to be determined by
the Office.

[50 FR 407, Jan. 3, 1985]

§ 703.305 Decision upon application of
employer; furnishing of indemnity
bond or deposit of negotiable secu-
rities required.

The applicant for the privilege of
self-insurance, as a condition subse-
quent to receiving authorization to act
as self-insurer, shall give security for
the payment of compensation and the
discharge of all other obligations under
the said Act, in the amount fixed by
the Office, which may be in the form of
an indemnity bond with sureties satis-
factory to the Office, or of a deposit of
negotiable securities as provided in the
regulations in this part. The amount of
such security so to be fixed and re-
quired by the Office shall be such as
the Office shall deem to be necessary
and sufficient to secure the perform-
ance by the applicant of all obligations
imposed upon him as an employer by
the Act. In fixing the amount of such
security the Office will take into ac-
count the financial standing of the em-
ployer, the nature of the work in which
he is engaged, the hazard of the work
in which the employees are employed,
the payroll exposure, and the accident
experience as shown in the application
and the Office’s records, and any other
facts which the Office may deem perti-
nent. Additional security may be re-
quired at any time in the discretion of
the Office. The indemnity bond which
is required by these regulations shall
be in such form, and shall contain such
provisions, as the Office may prescribe:
Provided, That only surety companies
approved by the United States Treas-
ury Department under the laws of the

United States and the rules and regula-
tions governing bonding companies
may act as sureties on such indemnity
bonds.

[50 FR 407, Jan. 3, 1985]

§ 703.306 Kinds of negotiable securities
which may be deposited; conditions
of deposit; acceptance of deposits.

An applicant for the privilege of self-
insurance electing to deposit nego-
tiable securities to secure his obliga-
tions under said Act in the amount
fixed by the Office under the regula-
tions in this part shall deposit any ne-
gotiable securities acceptable as secu-
rity for the deposit of public monies of
the United States under regulations
issued by the Secretary of the Treas-
ury. The approval, valuation, accept-
ance, and custody of such securities is
hereby committed to the several Fed-
eral Reserve Banks and the Treasurer
of the United States when authorized
under the regulations in this part to
receive deposits of such securities.

[50 FR 407, Jan. 3, 1985]

§ 703.307 Deposits of negotiable securi-
ties with Federal Reserve banks or
the Treasurer of the United States;
authority to sell such securities; in-
terest thereon.

Deposits of securities provided for by
the regulations in this part shall be
made with any Federal Reserve bank
or any branch of a Federal Reserve
bank designated by the Office, or the
Treasurer of the United States, and
shall be held subject to the order of the
Office with power in the Office, in its
discretion in the event of default by
the said self-insurer, to collect the in-
terest and the principal as they may
become due, to sell the securities or
any of them as may be required to dis-
charge the obligations of the self-in-
surer under said Act and to apply the
proceeds to the payment of any com-
pensation or medical expense for which
the self-insurer may be liable. The Of-
fice may, however, whenever it deems
it unnecessary to resort to such securi-
ties for the payment of compensation,
authorize the self-insurer to collect in-
terest on the securities deposited by
him.
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§ 703.308 Substitution and withdrawal
of negotiable securities.

No substitution or withdrawal of ne-
gotiable securities deposited by a self-
insurer shall be made except upon au-
thorization by the Office. A self-insurer
discontinuing business, or dis-
continuing operations within the pur-
view of said Act, or providing security
for the payment of compensation by in-
surance under the provisions of said
Act may apply to the Office for the
withdrawal of securities deposited
under the regulations in this part.
With such application shall be filed a
sworn statement setting forth:

(a) A list of all outstanding cases in
each compensation district in which
compensation is being paid, with the
names of the employees and other
beneficiaries, giving a description of
causes of injury or death, and a state-
ment of the amount of compensation
paid; (b) a similar list of all pending
cases in which no compensation has as
yet been paid; and (c) a similar list of
all cases in which injury or death has
occurred within 1 year prior to such ap-
plication or in which the last payment
of compensation was made within 1
year prior to such application. In such
cases withdrawals may be authorized
by the Office of such securities as in
the opinion of the Office may not be
necessary to provide adequate security
for the payment of outstanding and po-
tential liabilities of such self-insurer
under said Act.

§ 703.309 Increase or reduction in the
amount of indemnity bond or nego-
tiable securities.

Whenever in the opinion of the Office
the principal sum of the indemnity
bond filed or the amount of negotiable
securities deposited by a self-insurer is
insufficient to afford adequate security
for the payment of compensation and
medical expenses under said Act, the
self-insurer shall, upon demand by the
Office, file such additional indemnity
bond or deposit under the regulations
in this part such additional amount of
negotiable securities as the Office may
require. At any time upon application
of a self-insurer, or on the initiative of
the Office, when in its opinion the facts

warrant, the principal sum of an in-
demnity bond required to be given or
the amount of negotiable securities re-
quired to be deposited may be reduced.
A self-insurer seeking such reduction
shall furnish such information as the
Office may request relative to his cur-
rent affairs, the nature and hazard of
the work of his employees, the amount
of the payroll of his employees engaged
in maritime employment within the
purview of the said Act, his financial
condition, his accident experience, and
such other evidence as may be deemed
material, including a record of pay-
ments of compensation made by him.

§ 703.310 Reports required of self-in-
surers; examination of accounts of
self-insurer.

At such times as the Office may re-
quire or prescribe, each self-insurer
shall submit such of the following re-
ports as may be requested:

(a) A certified financial statement of
the self-insurer’s assets and liabilities,
or a balance sheet.

(b) A sworn statement showing by
classifications the payroll of employees
of the self-insurer who are engaged in
employment within the purview of the
LHWCA or any of its extensions.

(c) A sworn statement covering the 6
months’ period preceding the date of
such report, listing by compensation
districts all death and injury cases
which have occurred during such pe-
riod, together with a report of the sta-
tus of all outstanding claims, showing
the particulars of each case.

Whenever it deems it to be necessary,
the Office may inspect or examine the
books of account, records, and other
papers of a self-insurer for the purpose
of verifying any financial statement
submitted to the Office by self-insurer
or verifying any information furnished
to the Office in any report required by
this section, or any other section of the
regulations in this part, and such self-
insurer shall permit the Office or its
duly authorized representative to make
such an inspection or examination as
the Office shall require. In lieu of this
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requirement the Office may in its dis-
cretion accept an adequate report of a
certified public accountant.

(Approved by the Office of Management and
Budget under control number 1215–0033)

(Pub. L. No. 96–511)

[38 FR 26873, Sept. 26, 1973, as amended at 49
FR 18294, Apr. 30, 1984; 50 FR 407, Jan. 3, 1985]

§ 703.311 Period of authorization as
self-insurer.

(a) Effective with the end of the au-
thorization period July 1, 1983, through
June 30, 1984, annual reauthorization of
the self-insurance privilege is no longer
necessary. Beginning July 1, 1984, and
thereafter, newly approved and re-
newed self-insurance authorizations
will remain in effect for so long as the
self-insurer complies with the require-
ments of the OWCP.

(b) A self-insurer who currently has
on file an indemnity bond, will receive
from the office, on or about May 10 of
each year, a bond form for execution in
contemplation of the continuance of
the self-insurance authorization, and
the submission of such bond duly exe-
cuted in the amount indicated by the
office will be deemed and treated as a
condition of the continuing authoriza-
tion.

[50 FR 407, Jan. 3, 1985]

§ 703.312 Revocation of privilege of
self-insurance.

The Office may for good cause shown
suspend or revoke the authorization of
any self-insurer. Failure by a self-in-
surer to comply with any provision or
requirement of law or of the regula-
tions in this part, or with any lawful
order or communication of the Office,
or the failure or insolvency of the sur-
ety on his indemnity bond, or impair-
ment of financial responsibility of such
self-insurer, shall be deemed good
cause for such suspension or revoca-
tion.

ISSUANCE OF CERTIFICATES OF
COMPLIANCE

§ 703.501 Issuance of certificates of
compliance.

Every employer who has secured the
payment of compensation as required
by 33 U.S.C. 932 and by the regulations

in this part may request a certificate
from the district director in the com-
pensation district in which he has oper-
ations, and for which a certificate is re-
quired by 33 U.S.C. 937, showing that
such employer has secured the pay-
ment of compensation. Only one such
certificate will be issued to an em-
ployer in a compensation district, and
it will be valid only during the period
for which such employer has secured
such payment. An employer so desiring
may have photocopies of such a certifi-
cate made for use in different places
within the compensation district. Two
forms of such certificates have been
provided by the Office, one form for use
where the employer has obtained insur-
ance generally under these regulations,
and one for use where the employer has
been authorized as a self-insurer.

§ 703.502 Same; employer operating
temporarily in another compensa-
tion district.

A district director receiving a report
of the issuance of a policy of insurance
with the notation authorized by
§ 703.119, will file such report until he
receives from the insured employer
named therein a request for certificate
of compliance, giving the address of
the employer within the compensation
district of such district director. Upon
receipt of such a request the district
director will send the proper certificate
of compliance to such employer at such
address.

§ 703.503 Return of certificates of com-
pliance.

Upon the termination by expiration,
cancellation or otherwise, of a policy
of insurance issued under the provi-
sions of law and these regulations, or
the revocation or termination of the
privilege of self-insurance granted by
the Office, all certificates of compli-
ance issued on the basis of such insur-
ance or self-insurance shall be void and
shall be returned by the employer to
the district director issuing them with
a statement of the reason for such re-
turn. An employer holding certificate
of compliance under an insurance pol-
icy which has expired, pending renewal
of such insurance need not return such
certificate of compliance if such ex-
pired insurance is promptly replaced.
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An employer who has secured renewal
of insurance upon the expiration of pol-
icy under said Act or whose self-insur-
ance thereunder is reauthorized with-
out a break in the continuity thereof
need not return an expired certificate
of compliance.

PART 704—SPECIAL PROVISIONS
FOR LHWCA EXTENSIONS

Sec.
704.001 Extensions covered by this part.
704.002 Scope of part.

DEFENSE BASE ACT

704.101 Administration; compensation dis-
tricts.

704.102 Commutation of payments to aliens
and nonresidents.

704.103 Removal of certain minimums when
computing or paying compensation.

704.151 DBA endorsement.

DISTRICT OF COLUMBIA WORKMEN’S
COMPENSATION ACT

704.201 Administration; compensation dis-
tricts.

704.251 DCCA endorsement.

OUTER CONTINENTAL SHELF LANDS ACT

704.301 Administration; compensation dis-
tricts.

704.351 OCSLA endorsement.

NONAPPROPRIATED FUND INSTRUMENTALITIES

ACT

704.401 Administration; compensation dis-
tricts.

704.451 NFIA endorsement.

AUTHORITY: 5 U.S.C. 301; Reorg. Plan No. 6
of 1950, 15 FR 3174, 64 Stat. 1263; 33 U.S.C. 939;
36 D.C. Code 501 et seq.; 42 U.S.C. 1651 et seq.;
43 U.S.C. 1331; 5 U.S.C. 6171 et seq.; Sec-
retary’s Order 1–89; Employment Standards
Order No. 90–02.

SOURCE: 38 FR 26877, Sept. 26, 1973, unless
otherwise noted.

§ 704.001 Extensions covered by this
part.

(a) Defense Base Act (DBA).
(b) District of Columbia Workmen’s

Compensation Act (DCCA).
(c) Outer Continental Shelf Lands

Act (OCSLA).
(d) Nonappropriated Fund Instrumen-

talities Act (NFIA).

§ 704.002 Scope of part.
The regulations governing the ad-

ministration of the LHWCA as set
forth in parts 702 and 703 of this sub-
chapter govern the administration of
the LHWCA extensions (see § 704.001) in
nearly every respect, and are not re-
peated in this part 704. Such special
provisions as are necessary to the prop-
er administration of each of the exten-
sions are set forth in this part. To the
extent of any inconsistency between
regulations in parts 702 and 703 of this
subchapter and those in this part, the
latter supersedes those in parts 702 and
703 of this subchapter.

DEFENSE BASE ACT

§ 704.101 Administration; compensa-
tion districts.

For the purpose of administration of
this Act areas assigned to the com-
pensation districts established for ad-
ministration of the Longshoremen’s
and Harbor Workers’ Compensation
Act as set forth in part 702 of this sub-
chapter shall be extended in the fol-
lowing manner to include:

(a) Canada, east of the 75th degree
west longitude, Newfoundland, and
Greenland are assigned to District No.
1.

(b) Canada, west of the 75th degree
and east of the 110th degree west lon-
gitude, is assigned to District No. 10.

(c) Canada, west of the 110th degree
west longitude, and all areas in the Pa-
cific Ocean north of the 45th degree
north latitude are assigned to District
No. 14.

(d) All areas west of the continents of
North and South America (except
coastal islands) to the 60th degree east
longitude, except for Iran, are assigned
to District No. 15.

(e) Mexico, Central and South Amer-
ica (including coastal islands); areas
east of the continents of North and
South America to the 60th degree east
longitude, including Iran, and any
other areas or locations not covered
under any other district office, are as-
signed to District No. 2.

§ 704.102 Commutation of payments to
aliens and nonresidents.

Authority to commute payments to
aliens and nonnationals who are not
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residents of the United States and Can-
ada, section 2(b) of the Defense Base
Act, 42 U.S.C. 1652(b), though sepa-
rately stated in this Act, is identical in
language to section 9(g) of the Long-
shoremen’s Act. Thus, except for the
different statutory citation, the
LHWCA regulation at § 702.142 of this
subchapter shall apply.

§ 704.103 Removal of certain mini-
mums when computing or paying
compensation.

The minimum limitation on weekly
compensation for disability established
by section 6 of the LHWCA, 33 U.S.C.
906, and the minimum limit on the av-
erage weekly wages on which death
benefits are to be computed under sec-
tion 9 of the LHWCA, 33 U.S.C. 909,
shall not apply in computing com-
pensation and death benefits under this
Act; section 2(a), 42 U.S.C. 1652(a).

§ 704.151 DBA endorsement.

The following form of endorsement
applicable to the standard workmen’s
compensation and employers’ liability
policy shall be used, if required by the
OWCP, with the form of policy ap-
proved by the Office for use by an au-
thorized carrier:

For attachment to Policy No. ——,
The obligations of the policy include the

Longshoremen’s and Harbor Workers’ Com-
pensation Act, as extended by the provisions
of the Defense Base Act, and all laws amend-
atory thereof or supplementary thereto
which may be or become effective while this
policy is in force.

The Company will be subject to the provi-
sions of 33 U.S.C. 935. Insolvency or bank-
ruptcy of the employer and/or discharge
therein shall not relieve the Company from
payment of compensation and other benefits
lawfully due for disability or death sustained
by an employee during the life of the policy.

The Company agrees to abide by all the
provisions of said Acts and all lawful rules,
regulations, orders, and decisions of the Of-
fice of Workmen’s Compensation Programs,
Department of Labor, unless and until set
aside, modified, or reversed by appropriate
appellate authority as provided for by said
Acts.

This endorsement shall not be canceled
prior to the date specified in this policy for
its expiration until at least 30 days have
elapsed after a notice of cancellation has
been sent to the District Director and to this
employer.

All terms, conditions, requirements, and
obligations expressed in this policy or in any
other endorsement attached thereto which
are not inconsistent with or inapplicable to
the provisions of this endorsement are here-
by made a part of this endorsement as fully
and completely as if wholly written herein.

DISTRICT OF COLUMBIA WORKMEN’S
COMPENSATION ACT

§ 704.201 Administration; compensa-
tion districts.

For the purpose of administration of
this Act, the District of Columbia shall
be the compensation district and is
designated as District No. 40.

§ 704.251 DCCA endorsement.
The following form of endorsement

applicable to the standard workmen’s
compensation and employer’s liability
policy shall be used, if required by the
OWCP, with the form of policy ap-
proved by the Office for use by an au-
thorized carrier:

For attachment to Policy No. ——,
The obligations of the policy include the

District of Columbia Workmen’s Compensa-
tion Act, and the applicable provisions of the
Longshoremen’s and Harbor Workers’ Com-
pensation Act, and all laws amendatory of
either of said Acts or supplementary thereto
which may be or become effective while this
policy is in force.

The company will be subject to the provi-
sions of 33 U.S.C. 935. Insolvency or bank-
ruptcy of the employer and/or discharge
therein shall not relieve the company from
payment of compensation and other benefits
lawfully due for disability or death sustained
by an employee during the life of the policy.

The company agrees to abide by all the
provisions of said District of Columbia
Workmen’s Compensation Act and all lawful
rules, regulations, orders, and decisions of
the Office of Workmen’s Compensation Pro-
grams, Department of Labor, unless and
until set aside, modified, or reversed by ap-
propriate appellate authority as provided for
by said Act.

This endorsement shall not be canceled
prior to the date specified in this policy for
its expiration until at least 30 days have
elapsed after a notice of cancellation has
been sent to the District Director for the
District of Columbia and to this employer.

All terms, conditions, requirements, and
obligations expressed in this policy or in any
other endorsement attached thereto which
are not inconsistent with or inapplicable to
the provisions of this endorsement are here-
by made a part of this endorsement as fully
and completely as if wholly written herein.
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OUTER CONTINENTAL SHELF LANDS ACT

§ 704.301 Administration; compensa-
tion districts.

For the purpose of administration of
this Act, the compensation districts es-
tablished under the Longshoremen’s
and Harbor Workers’ Compensation
Act as set forth in part 702 of this sub-
chapter shall administer this Act, and
their jurisdiction for this purpose is ex-
tended, where appropriate, to include
those parts of the Outer Continental
Shelf adjacent to the State or States in
such districts having adjacent shelf
areas.

§ 704.351 OCSLA endorsement.

The following form of endorsement
applicable to the standard workmen’s
compensation and employer’s liability
policy shall be used, if required by the
OWCP, with the form of policy ap-
proved by the Office for use by an au-
thorized carrier:

For attachment to Policy No. ———,
The obligations of the policy include the

Longshoremen’s and Harbor Workers’ Com-
pensation Act, as extended by the Outer Con-
tinental Shelf Lands Act, and all the laws
amendatory thereof or supplementary there-
to which may be or become effective while
this policy is in force.

The company will be subject to the provi-
sions of 33 U.S.C. 935. Insolvency or bank-
ruptcy of the employer and/or discharge
therein shall not relieve the company from
payment of compensation and other benefits
lawfully due for disability or death sustained
by an employee during the life of the policy.

The company agrees to abide by all the
provisions of said laws and all the lawful
rules, regulations, orders and decisions of
the Office of Workmen’s Compensation Pro-
grams, Department of Labor, until set aside,
modified, or reversed by appropriate appel-
late authority as provided for by said Acts.

This endorsement shall not be canceled
prior to the date specified in this policy for
its expiration until at least 30 days have
elapsed after a notice of cancellation has
been sent to the District Director and to his
employer.

All terms, conditions, requirements, and
obligations expressed in this policy or in any
other endorsement attached thereto which
are not inconsistent with or inapplicable to
the provisions of this endorsement are here-
by made a part of this endorsement as fully
and completely as if wholly written herein.

NONAPPROPRIATED FUND
INSTRUMENTALITIES ACT

§ 704.401 Administration; compensa-
tion districts.

For the purpose of administration of
this Act within the continental United
States, Hawaii, and Alaska, the com-
pensation districts established for ad-
ministration of the Longshoremen’s
and Harbor Workers’ Compensation
Act as set forth in part 702 of this sub-
chapter are established as the adminis-
trative districts under this Act. For
the purpose of administration of this
Act outside the continental United
States, Alaska, and Hawaii, the com-
pensation districts established for such
overseas administration of the Defense
Base Act as set forth in § 704.101 are es-
tablished as the administrative dis-
tricts under this Act.

§ 704.451 NFIA endorsement.
The following form of endorsement

applicable to the standard workmen’s
compensation and employer’s liability
policy shall be used, if required by the
OWCP, with the form of policy ap-
proved by the Office for use by an au-
thorized carrier:

For attachment to Policy No. ———,
The obligations of the policy include the

Longshoremen’s and Harbor Workers’ Com-
pensation Act, as extended by the Non-
appropriated Fund Instrumentalities Act,
and all of the laws amendatory thereof or
supplementary thereto which may be or be-
come effective while this policy is in force.

The company will be subject to the provi-
sions of 33 U.S.C 935. Insolvency or bank-
ruptcy of the employer and/or discharge
therein shall not relieve the company from
payment of compensation and other benefits
lawfully due for disability or death sustained
by an employee during the life of the policy.

The company agrees to abide by all the
provisions of said Acts and all the lawful
rules, regulations, orders, and decisions of
the Office of Workmen’s Compensation Pro-
grams, Department of Labor, unless and
until set aside, modified, or reversed by ap-
propriate appellate authority as provided for
by said Acts.

This endorsement shall not be canceled
prior to the date specified in this policy for
its expiration until at least 30 days have
elapsed after a notice of cancellation has
been sent to the District Director and to the
within named employer.

All terms, conditions, requirements, and
obligations expressed in this policy or in any
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other endorsement attached thereto which
are not inconsistent with or inapplicable to

the provisions of this endorsement are here-
by made a part of this endorsement as fully
and completely as if wholly written herein.
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SUBCHAPTER B—FEDERAL COAL MINE HEALTH AND SAFETY
ACT OF 1969, AS AMENDED

PART 718—STANDARDS FOR DETER-
MINING COAL MINERS’ TOTAL
DISABILITY OR DEATH DUE TO
PNEUMOCONIOSIS

Subpart A—General

Sec.
718.1 Statutory provisions.
718.2 Applicability of this part.
718.3 Scope and intent of this part.
718.4 Definitions and use of terms.

Subpart B—Criteria for the Development of
Medical Evidence

718.101 General.
718.102 Chest roentgenograms (X-rays).
718.103 Pulmonary function tests.
718.104 Report of physical examinations.
718.105 Arterial blood-gas studies.
718.106 Autopsy; biopsy.
718.107 Other medical evidence.

Subpart C—Determining Entitlement to
Benefits

718.201 Definition of pneumoconiosis.
718.202 Determining the existence of pneu-

moconiosis.
718.203 Establishing relationship of pneumo-

coniosis to coal mine employment.
718.204 Total disability and disability causa-

tion defined; criteria for determining
total disability and total disability due
to pneumoconiosis.

718.205 Death due to pneumoconiosis.
718.206 Effect of findings by persons or agen-

cies.

Subpart D—Presumptions Applicable to
Eligibility Determinations

718.301 Establishing length of employment
as a miner.

718.302 Relationship of pneumoconiosis to
coal mine employment.

718.303 Death from a respirable disease.
718.304 Irrebuttable presumption of total

disability or death due to pneumo-
coniosis.

718.305 Presumption of pneumoconiosis.
718.306 Presumption of entitlement applica-

ble to certain death claims.
APPENDIX A TO PART 718—STANDARDS FOR

ADMINISTRATION AND INTERPRETATION OF
CHEST ROENTGENOGRAMS (X-RAYS)

APPENDIX B TO PART 718—STANDARDS FOR
ADMINISTRATION AND INTERPRETATION OF
PULMONARY FUNCTION TESTS. TABLES B1,
B2, B3, B4, B5, B6

APPENDIX C TO PART 718—BLOOD–GAS TABLES

AUTHORITY: 5 U.S.C. 301, Reorganization
Plan No. 6 of 1950, 15 FR 3174, 30 U.S.C. 901 et
seq., 902(f), 925, 932, 934, 936, 945; 33 U.S.C. 901
et seq., Secretary’s Order 7–87, 52 FR 48466,
Employment Standards Order No. 90–02.

SOURCE: 45 FR 13678, Feb. 29, 1980, unless
otherwise noted.

Subpart A—General

SOURCE: 65 FR 80045, Dec. 20, 2000, unless
otherwise noted.

§ 718.1 Statutory provisions.
(a) Under title IV of the Federal Coal

Mine Health and Safety Act of 1969, as
amended by the Black Lung Benefits
Act of 1972, the Federal Mine Safety
and Health Amendments Act of 1977,
the Black Lung Benefits Reform Act of
1977, the Black Lung Benefits Revenue
Act of 1977, the Black Lung Benefits
Amendments of 1981, and the Black
Lung Benefits Revenue Act of 1981,
benefits are provided to miners who are
totally disabled due to pneumoconiosis
and to certain survivors of a miner who
died due to or while totally or partially
disabled by pneumoconiosis. However,
unless the miner was found entitled to
benefits as a result of a claim filed
prior to January 1, 1982, benefits are
payable on survivors’ claims filed on or
after January 1, 1982, only when the
miner’s death was due to pneumo-
coniosis, except where the survivor’s
entitlement is established pursuant to
§ 718.306 on a claim filed prior to June
30, 1982. Before the enactment of the
Black Lung Benefits Reform Act of
1977, the authority for establishing
standards of eligibility for miners and
their survivors was placed with the
Secretary of Health, Education, and
Welfare. These standards were set forth
by the Secretary of Health, Education,
and Welfare in subpart D of part 410 of
this title, and adopted by the Secretary
of Labor for application to all claims
filed with the Secretary of Labor (see
20 CFR 718.2, contained in the 20 CFR,
Part 500 to end, edition, revised as of
April 1, 1979.) Amendments made to
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section 402(f) of the Act by the Black
Lung Benefits Reform Act of 1977 au-
thorize the Secretary of Labor to es-
tablish criteria for determining total
or partial disability or death due to
pneumoconiosis to be applied in the
processing and adjudication of claims
filed under part C of title IV of the Act.
Section 402(f) of the Act further au-
thorizes the Secretary of Labor, in con-
sultation with the National Institute
for Occupational Safety and Health, to
establish criteria for all appropriate
medical tests administered in connec-
tion with a claim for benefits. Section
413(b) of the Act authorizes the Sec-
retary of Labor to establish criteria for
the techniques to be used to take chest
roentgenograms (X-rays) in connection
with a claim for benefits under the Act.

(b) The Black Lung Benefits Reform
Act of 1977 provided that with respect
to a claim filed prior to April 1, 1980, or
reviewed under section 435 of the Act,
the standards to be applied in the adju-
dication of such claim shall not be
more restrictive than the criteria ap-
plicable to a claim filed on June 30,
1973, with the Social Security Adminis-
tration, whether or not the final dis-
position of the claim occurs after
March 31, 1980. All such claims shall be
reviewed under the criteria set forth in
part 727 of this title (see 20 CFR
725.4(d)).

§ 718.2 Applicability of this part.
This part is applicable to the adju-

dication of all claims filed after March
31, 1980, and considered by the Sec-
retary of Labor under section 422 of the
Act and part 725 of this subchapter. If
a claim subject to the provisions of sec-
tion 435 of the Act and subpart C of
part 727 of this subchapter (see 20 CFR
725.4(d)) cannot be approved under that
subpart, such claim may be approved,
if appropriate, under the provisions
contained in this part. The provisions
of this part shall, to the extent appro-
priate, be construed together in the ad-
judication of all claims.

§ 718.3 Scope and intent of this part.
(a) This part sets forth the standards

to be applied in determining whether a
coal miner is or was totally, or in the
case of a claim subject to § 718.306 par-
tially, disabled due to pneumoconiosis

or died due to pneumoconiosis. It also
specifies the procedures and require-
ments to be followed in conducting
medical examinations and in admin-
istering various tests relevant to such
determinations.

(b) This part is designed to interpret
the presumptions contained in section
411(c) of the Act, evidentiary standards
and criteria contained in section 413(b)
of the Act and definitional require-
ments and standards contained in sec-
tion 402(f) of the Act within a coherent
framework for the adjudication of
claims. It is intended that these enu-
merated provisions of the Act be con-
strued as provided in this part.

§ 718.4 Definitions and use of terms.
Except as is otherwise provided by

this part, the definitions and usages of
terms contained in § 725.101 of subpart
A of part 725 of this title shall be appli-
cable to this part.

Subpart B—Criteria for the Devel-
opment of Medical Evidence

SOURCE: 65 FR 80045, Dec. 20, 2000, unless
otherwise noted.

§ 718.101 General.
(a) The Office of Workers’ Compensa-

tion Programs (hereinafter OWCP or
the Office) shall develop the medical
evidence necessary for a determination
with respect to each claimant’s entitle-
ment to benefits. Each miner who files
a claim for benefits under the Act shall
be provided an opportunity to substan-
tiate his or her claim by means of a
complete pulmonary evaluation includ-
ing, but not limited to, a chest roent-
genogram (X-ray), physical examina-
tion, pulmonary function tests and a
blood-gas study.

(b) The standards for the administra-
tion of clinical tests and examinations
contained in this subpart shall apply to
all evidence developed by any party
after January 19, 2001 in connection
with a claim governed by this part (see
§§ 725.406(b), 725.414(a), 725.456(d)). These
standards shall also apply to claims
governed by part 727 (see 20 CFR
725.4(d)), but only for clinical tests or
examinations conducted after January
19, 2001. Any clinical test or examina-
tion subject to these standards shall be
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in substantial compliance with the ap-
plicable standard in order to constitute
evidence of the fact for which it is prof-
fered. Unless otherwise provided, any
evidence which is not in substantial
compliance with the applicable stand-
ard is insufficient to establish the fact
for which it is proffered.

§ 718.102 Chest roentgenograms (X-
rays).

(a) A chest roentgenogram (X-ray)
shall be of suitable quality for proper
classification of pneumoconiosis and
shall conform to the standards for ad-
ministration and interpretation of
chest X-rays as described in Appendix
A.

(b) A chest X-ray to establish the ex-
istence of pneumoconiosis shall be
classified as Category 1, 2, 3, A, B, or C,
according to the International Labour
Organization Union Internationale
Contra Cancer/Cincinnati (1971) Inter-
national Classification of Radiographs
of the Pneumoconioses (ILO–U/C 1971),
or subsequent revisions thereof. This
document is available from the Divi-
sion of Coal Mine Workers’ Compensa-
tion in the U.S. Department of Labor,
Washington, D.C., telephone (202) 693–
0046, and from the National Institute
for Occupational Safety and Health
(NIOSH), located in Cincinnati, Ohio,
telephone (513) 841–4428) and Morgan-
town, West Virginia, telephone (304)
285–5749. A chest X-ray classified as
Category Z under the ILO Classifica-
tion (1958) or Short Form (1968) shall be
reclassified as Category 0 or Category 1
as appropriate, and only the latter ac-
cepted as evidence of pneumoconiosis.
A chest X-ray classified under any of
the foregoing classifications as Cat-
egory 0, including sub-categories 0—, 0/
0, or 0/1 under the UICC/Cincinnati
(1968) Classification or the ILO–U/C 1971
Classification does not constitute evi-
dence of pneumoconiosis.

(c) A description and interpretation
of the findings in terms of the classi-
fications described in paragraph (b) of
this section shall be submitted by the
examining physician along with the
film. The report shall specify the name
and qualifications of the person who
took the film and the name and quali-
fications of the physician interpreting
the film. If the physician interpreting

the film is a Board-certified or Board-
eligible radiologist or a certified ‘‘B’’
reader (see § 718.202), he or she shall so
indicate. The report shall further speci-
fy that the film was interpreted in
compliance with this paragraph.

(d) The original film on which the X-
ray report is based shall be supplied to
the Office, unless prohibited by law, in
which event the report shall be consid-
ered as evidence only if the original
film is otherwise available to the Office
and other parties. Where the chest X-
ray of a deceased miner has been lost,
destroyed or is otherwise unavailable,
a report of a chest X-ray submitted by
any party shall be considered in con-
nection with the claim.

(e) Except as provided in this para-
graph, no chest X-ray shall constitute
evidence of the presence or absence of
pneumoconiosis unless it is conducted
and reported in accordance with the re-
quirements of this section and Appen-
dix A. In the absence of evidence to the
contrary, compliance with the require-
ments of Appendix A shall be pre-
sumed. In the case of a deceased miner
where the only available X-ray does
not substantially comply with para-
graphs (a) through (d), such X-ray may
form the basis for a finding of the pres-
ence or absence of pneumoconiosis if it
is of sufficient quality for determining
the presence or absence of pneumo-
coniosis and such X-ray was inter-
preted by a Board-certified or Board-el-
igible radiologist or a certified ‘‘B’’
reader (see § 718.202).

§ 718.103 Pulmonary function tests.

(a) Any report of pulmonary function
tests submitted in connection with a
claim for benefits shall record the re-
sults of flow versus volume (flow-vol-
ume loop). The instrument shall simul-
taneously provide records of volume
versus time (spirometric tracing). The
report shall provide the results of the
forced expiratory volume in one second
(FEV1) and the forced vital capacity
(FVC). The report shall also provide
the FEV1/FVC ratio, expressed as a
percentage. If the maximum voluntary
ventilation (MVV) is reported, the re-
sults of such test shall be obtained
independently rather than calculated
from the results of the FEV1.
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(b) All pulmonary function test re-
sults submitted in connection with a
claim for benefits shall be accompanied
by three tracings of the flow versus
volume and the electronically derived
volume versus time tracings. If the
MVV is reported, two tracings of the
MVV whose values are within 10% of
each other shall be sufficient. Pul-
monary function test results developed
in connection with a claim for benefits
shall also include a statement signed
by the physician or technician con-
ducting the test setting forth the fol-
lowing:

(1) Date and time of test;
(2) Name, DOL claim number, age,

height, and weight of claimant at the
time of the test;

(3) Name of technician;
(4) Name and signature of physician

supervising the test;
(5) Claimant’s ability to understand

the instructions, ability to follow di-
rections and degree of cooperation in
performing the tests. If the claimant is
unable to complete the test, the person
executing the report shall set forth the
reasons for such failure;

(6) Paper speed of the instrument
used;

(7) Name of the instrument used;
(8) Whether a bronchodilator was ad-

ministered. If a bronchodilator is ad-
ministered, the physician’s report must
detail values obtained both before and
after administration of the broncho-
dilator and explain the significance of
the results obtained; and

(9) That the requirements of para-
graphs (b) and (c) of this section have
been complied with.

(c) Except as provided in this para-
graph, no results of a pulmonary func-
tion study shall constitute evidence of
the presence or absence of a res-
piratory or pulmonary impairment un-
less it is conducted and reported in ac-
cordance with the requirements of this
section and Appendix B to this part. In
the absence of evidence to the con-
trary, compliance with the require-
ments of Appendix B shall be pre-
sumed. In the case of a deceased miner,
where no pulmonary function tests are
in substantial compliance with para-
graphs (a) and (b) and Appendix B, non-
complying tests may form the basis for
a finding if, in the opinion of the adju-

dication officer, the tests demonstrate
technically valid results obtained with
good cooperation of the miner.

§ 718.104 Report of physical examina-
tions.

(a) A report of any physical examina-
tion conducted in connection with a
claim shall be prepared on a medical
report form supplied by the Office or in
a manner containing substantially the
same information. Any such report
shall include the following information
and test results:

(1) The miner’s medical and employ-
ment history;

(2) All manifestations of chronic res-
piratory disease;

(3) Any pertinent findings not specifi-
cally listed on the form;

(4) If heart disease secondary to lung
disease is found, all symptoms and sig-
nificant findings;

(5) The results of a chest X-ray con-
ducted and interpreted as required by
§ 718.102; and

(6) The results of a pulmonary func-
tion test conducted and reported as re-
quired by § 718.103. If the miner is phys-
ically unable to perform a pulmonary
function test or if the test is medically
contraindicated, in the absence of evi-
dence establishing total disability pur-
suant to § 718.304, the report must be
based on other medically acceptable
clinical and laboratory diagnostic
techniques, such as a blood gas study.

(b) In addition to the requirements of
paragraph (a), a report of physical ex-
amination may be based on any other
procedures such as electrocardiogram,
blood-gas studies conducted and re-
ported as required by § 718.105, and
other blood analyses which, in the phy-
sician’s opinion, aid in his or her eval-
uation of the miner.

(c) In the case of a deceased miner,
where no report is in substantial com-
pliance with paragraphs (a) and (b), a
report prepared by a physician who is
unavailable may nevertheless form the
basis for a finding if, in the opinion of
the adjudication officer, it is accom-
panied by sufficient indicia of reli-
ability in light of all relevant evidence.

(d) Treating physician. In weighing
the medical evidence of record relevant
to whether the miner suffers, or suf-
fered, from pneumoconiosis, whether
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the pneumoconiosis arose out of coal
mine employment, and whether the
miner is, or was, totally disabled by
pneumoconiosis or died due to pneumo-
coniosis, the adjudication officer must
give consideration to the relationship
between the miner and any treating
physician whose report is admitted
into the record. Specifically, the adju-
dication officer shall take into consid-
eration the following factors in weigh-
ing the opinion of the miner’s treating
physician:

(1) Nature of relationship. The opinion
of a physician who has treated the
miner for respiratory or pulmonary
conditions is entitled to more weight
than a physician who has treated the
miner for non-respiratory conditions;

(2) Duration of relationship. The
length of the treatment relationship
demonstrates whether the physician
has observed the miner long enough to
obtain a superior understanding of his
or her condition;

(3) Frequency of treatment. The fre-
quency of physician-patient visits dem-
onstrates whether the physician has
observed the miner often enough to ob-
tain a superior understanding of his or
her condition; and

(4) Extent of treatment. The types of
testing and examinations conducted
during the treatment relationship dem-
onstrate whether the physician has ob-
tained superior and relevant informa-
tion concerning the miner’s condition.

(5) In the absence of contrary pro-
bative evidence, the adjudication offi-
cer shall accept the statement of a
physician with regard to the factors
listed in paragraphs (d)(1) through (4)
of this section. In appropriate cases,
the relationship between the miner and
his treating physician may constitute
substantial evidence in support of the
adjudication officer’s decision to give
that physician’s opinion controlling
weight, provided that the weight given
to the opinion of a miner’s treating
physician shall also be based on the
credibility of the physician’s opinion in
light of its reasoning and documenta-
tion, other relevant evidence and the
record as a whole.

§ 718.105 Arterial blood-gas studies.
(a) Blood-gas studies are performed

to detect an impairment in the process

of alveolar gas exchange. This defect
will manifest itself primarily as a fall
in arterial oxygen tension either at
rest or during exercise. No blood-gas
study shall be performed if medically
contraindicated.

(b) A blood-gas study shall initially
be administered at rest and in a sitting
position. If the results of the blood-gas
test at rest do not satisfy the require-
ments of Appendix C to this part, an
exercise blood-gas test shall be offered
to the miner unless medically contra-
indicated. If an exercise blood-gas test
is administered, blood shall be drawn
during exercise.

(c) Any report of a blood-gas study
submitted in connection with a claim
shall specify:

(1) Date and time of test;
(2) Altitude and barometric pressure

at which the test was conducted;
(3) Name and DOL claim number of

the claimant;
(4) Name of technician;
(5) Name and signature of physician

supervising the study;
(6) The recorded values for PC02, P02,

and PH, which have been collected si-
multaneously (specify values at rest
and, if performed, during exercise);

(7) Duration and type of exercise;
(8) Pulse rate at the time the blood

sample was drawn;
(9) Time between drawing of sample

and analysis of sample; and
(10) Whether equipment was cali-

brated before and after each test.
(d) If one or more blood-gas studies

producing results which meet the ap-
propriate table in Appendix C is admin-
istered during a hospitalization which
ends in the miner’s death, then any
such study must be accompanied by a
physician’s report establishing that the
test results were produced by a chronic
respiratory or pulmonary condition.
Failure to produce such a report will
prevent reliance on the blood-gas study
as evidence that the miner was totally
disabled at death. (e) In the case of a
deceased miner, where no blood gas
tests are in substantial compliance
with paragraphs (a), (b), and (c), non-
complying tests may form the basis for
a finding if, in the opinion of the adju-
dication officer, the only available
tests demonstrate technically valid re-
sults. This provision shall not excuse
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compliance with the requirements in
paragraph (d) for any blood gas study
administered during a hospitalization
which ends in the miner’s death.

§ 718.106 Autopsy; biopsy.

(a) A report of an autopsy or biopsy
submitted in connection with a claim
shall include a detailed gross macro-
scopic and microscopic description of
the lungs or visualized portion of a
lung. If a surgical procedure has been
performed to obtain a portion of a
lung, the evidence shall include a copy
of the surgical note and the pathology
report of the gross and microscopic ex-
amination of the surgical specimen. If
an autopsy has been performed, a com-
plete copy of the autopsy report shall
be submitted to the Office.

(b) In the case of a miner who died
prior to March 31, 1980, an autopsy or
biopsy report shall be considered even
when the report does not substantially
comply with the requirements of this
section. A noncomplying report con-
cerning a miner who died prior to
March 31, 1980, shall be accorded the
appropriate weight in light of all rel-
evant evidence.

(c) A negative biopsy is not conclu-
sive evidence that the miner does not
have pneumoconiosis. However, where
positive findings are obtained on bi-
opsy, the results will constitute evi-
dence of the presence of pneumo-
coniosis.

§ 718.107 Other medical evidence.

(a) The results of any medically ac-
ceptable test or procedure reported by
a physician and not addressed in this
subpart, which tends to demonstrate
the presence or absence of pneumo-
coniosis, the sequelae of pneumo-
coniosis or a respiratory or pulmonary
impairment, may be submitted in con-
nection with a claim and shall be given
appropriate consideration.

(b) The party submitting the test or
procedure pursuant to this section
bears the burden to demonstrate that
the test or procedure is medically ac-
ceptable and relevant to establishing
or refuting a claimant’s entitlement to
benefits.

Subpart C—Determining
Entitlement to Benefits

SOURCE: 65 FR 80045, Dec. 20, 2000, unless
otherwise noted.

§ 718.201 Definition of pneumo-
coniosis.

(a) For the purpose of the Act, ‘‘pneu-
moconiosis’’ means a chronic dust dis-
ease of the lung and its sequelae, in-
cluding respiratory and pulmonary im-
pairments, arising out of coal mine em-
ployment. This definition includes both
medical, or ‘‘clinical’’, pneumoconiosis
and statutory, or ‘‘legal’’, pneumo-
coniosis.

(1) Clinical Pneumoconiosis. ‘‘Clinical
pneumoconiosis’’ consists of those dis-
eases recognized by the medical com-
munity as pneumoconioses, i.e., the
conditions characterized by permanent
deposition of substantial amounts of
particulate matter in the lungs and the
fibrotic reaction of the lung tissue to
that deposition caused by dust expo-
sure in coal mine employment. This
definition includes, but is not limited
to, coal workers’ pneumoconiosis, an-
thracosilicosis, anthracosis,
anthrosilicosis, massive pulmonary fi-
brosis, silicosis or silicotuberculosis,
arising out of coal mine employment.

(2) Legal Pneumoconiosis. ‘‘Legal
pneumoconiosis’’ includes any chronic
lung disease or impairment and its
sequelae arising out of coal mine em-
ployment. This definition includes, but
is not limited to, any chronic restric-
tive or obstructive pulmonary disease
arising out of coal mine employment.

(b) For purposes of this section, a dis-
ease ‘‘arising out of coal mine employ-
ment’’ includes any chronic pulmonary
disease or respiratory or pulmonary
impairment significantly related to, or
substantially aggravated by, dust expo-
sure in coal mine employment.

(c) For purposes of this definition,
‘‘pneumoconiosis’’ is recognized as a la-
tent and progressive disease which may
first become detectable only after the
cessation of coal mine dust exposure.

§ 718.202 Determining the existence of
pneumoconiosis.

(a) A finding of the existence of pneu-
moconiosis may be made as follows:
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(1) A chest X-ray conducted and clas-
sified in accordance with § 718.102 may
form the basis for a finding of the ex-
istence of pneumoconiosis. Except as
otherwise provided in this section,
where two or more X-ray reports are in
conflict, in evaluating such X-ray re-
ports consideration shall be given to
the radiological qualifications of the
physicians interpreting such X-rays.

(i) In all claims filed before January
1, 1982, where there is other evidence of
pulmonary or respiratory impairment,
a Board-certified or Board-eligible ra-
diologist’s interpretation of a chest X-
ray shall be accepted by the Office if
the X-ray is in compliance with the re-
quirements of § 718.102 and if such X-
ray has been taken by a radiologist or
qualified radiologic technologist or
technician and there is no evidence
that the claim has been fraudulently
represented. However, these limita-
tions shall not apply to any claim filed
on or after January 1, 1982.

(ii) The following definitions shall
apply when making a finding in accord-
ance with this paragraph.

(A) The term other evidence means
medical tests such as blood-gas studies,
pulmonary function studies or physical
examinations or medical histories
which establish the presence of a
chronic pulmonary, respiratory or
cardio-pulmonary condition, and in the
case of a deceased miner, in the ab-
sence of medical evidence to the con-
trary, affidavits of persons with knowl-
edge of the miner’s physical condition.

(B) Pulmonary or respiratory impair-
ment means inability of the human res-
piratory apparatus to perform in a nor-
mal manner one or more of the three
components of respiration, namely,
ventilation, perfusion and diffusion.

(C) Board-certified means certification
in radiology or diagnostic roentgen-
ology by the American Board of Radi-
ology, Inc. or the American Osteo-
pathic Association.

(D) Board-eligible means the success-
ful completion of a formal accredited
residency program in radiology or diag-
nostic roentgenology.

(E) Certified ‘B’ reader or ‘B’ reader
means a physician who has dem-
onstrated proficiency in evaluating
chest roentgenograms for
roentgenographic quality and in the

use of the ILO–U/C classification for in-
terpreting chest roentgenograms for
pneumoconiosis and other diseases by
taking and passing a specially designed
proficiency examination given on be-
half of or by the Appalachian Labora-
tory for Occupational Safety and
Health. See 42 CFR 37.51(b)(2).

(F) Qualified radiologic technologist or
technician means an individual who is
either certified as a registered tech-
nologist by the American Registry of
Radiologic Technologists or licensed as
a radiologic technologist by a state li-
censing board.

(2) A biopsy or autopsy conducted
and reported in compliance with
§ 718.106 may be the basis for a finding
of the existence of pneumoconiosis. A
finding in an autopsy or biopsy of
anthracotic pigmentation, however,
shall not be sufficient, by itself, to es-
tablish the existence of pneumo-
coniosis. A report of autopsy shall be
accepted unless there is evidence that
the report is not accurate or that the
claim has been fraudulently rep-
resented.

(3) If the presumptions described in
§§ 718.304, 718.305 or § 718.306 are applica-
ble, it shall be presumed that the
miner is or was suffering from pneumo-
coniosis.

(4) A determination of the existence
of pneumoconiosis may also be made if
a physician, exercising sound medical
judgment, notwithstanding a negative
X-ray, finds that the miner suffers or
suffered from pneumoconiosis as de-
fined in § 718.201. Any such finding shall
be based on objective medical evidence
such as blood-gas studies, electro-
cardiograms, pulmonary function stud-
ies, physical performance tests, phys-
ical examination, and medical and
work histories. Such a finding shall be
supported by a reasoned medical opin-
ion.

(b) No claim for benefits shall be de-
nied solely on the basis of a negative
chest X-ray.

(c) A determination of the existence
of pneumoconiosis shall not be made
solely on the basis of a living miner’s
statements or testimony. Nor shall
such a determination be made upon a
claim involving a deceased miner filed
on or after January 1, 1982, solely based
upon the affidavit(s) (or equivalent
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sworn testimony) of the claimant and/
or his or her dependents who would be
eligible for augmentation of the claim-
ant’s benefits if the claim were ap-
proved.

§ 718.203 Establishing relationship of
pneumoconiosis to coal mine em-
ployment.

(a) In order for a claimant to be
found eligible for benefits under the
Act, it must be determined that the
miner’s pneumoconiosis arose at least
in part out of coal mine employment.
The provisions in this section set forth
the criteria to be applied in making
such a determination.

(b) If a miner who is suffering or suf-
fered from pneumoconiosis was em-
ployed for ten years or more in one or
more coal mines, there shall be a re-
buttable presumption that the pneumo-
coniosis arose out of such employment.

(c) If a miner who is suffering or suf-
fered from pneumoconiosis was em-
ployed less than ten years in the na-
tion’s coal mines, it shall be deter-
mined that such pneumoconiosis arose
out of that employment only if com-
petent evidence establishes such a rela-
tionship.

§ 718.204 Total disability and disability
causation defined; criteria for de-
termining total disability and total
disability due to pneumoconiosis.

(a) General. Benefits are provided
under the Act for or on behalf of min-
ers who are totally disabled due to
pneumoconiosis, or who were totally
disabled due to pneumoconiosis at the
time of death. For purposes of this sec-
tion, any nonpulmonary or nonres-
piratory condition or disease, which
causes an independent disability unre-
lated to the miner’s pulmonary or res-
piratory disability, shall not be consid-
ered in determining whether a miner is
totally disabled due to pneumo-
coniosis. If, however, a nonpulmonary
or nonrespiratory condition or disease
causes a chronic respiratory or pul-
monary impairment, that condition or
disease shall be considered in deter-
mining whether the miner is or was to-
tally disabled due to pneumoconiosis.

(b)(1) Total disability defined. A miner
shall be considered totally disabled if
the irrebuttable presumption described
in § 718.304 applies. If that presumption

does not apply, a miner shall be consid-
ered totally disabled if the miner has a
pulmonary or respiratory impairment
which, standing alone, prevents or pre-
vented the miner:

(i) From performing his or her usual
coal mine work; and

(ii) From engaging in gainful employ-
ment in the immediate area of his or
her residence requiring the skills or
abilities comparable to those of any
employment in a mine or mines in
which he or she previously engaged
with some regularity over a substan-
tial period of time.

(2) Medical criteria. In the absence of
contrary probative evidence, evidence
which meets the standards of either
paragraphs (b)(2)(i), (ii), (iii), or (iv) of
this section shall establish a miner’s
total disability:

(i) Pulmonary function tests showing
values equal to or less than those listed
in Table B1 (Males) or Table B2 (Fe-
males) in Appendix B to this part for
an individual of the miner’s age, sex,
and height for the FEV1 test; if, in ad-
dition, such tests also reveal the values
specified in either paragraph
(b)(2)(i)(A) or (B) or (C) of this section:

(A) Values equal to or less than those
listed in Table B3 (Males) or Table B4
(Females) in Appendix B of this part,
for an individual of the miner’s age,
sex, and height for the FVC test, or

(B) Values equal to or less than those
listed in Table B5 (Males) or Table B6
(Females) in Appendix B to this part,
for an individual of the miner’s age,
sex, and height for the MVV test, or

(C) A percentage of 55 or less when
the results of the FEV1 test are divided
by the results of the FVC test (FEV1/
FVC equal to or less than 55%), or

(ii) Arterial blood-gas tests show the
values listed in Appendix C to this
part, or

(iii) The miner has pneumoconiosis
and has been shown by the medical evi-
dence to be suffering from cor
pulmonale with right-sided congestive
heart failure, or

(iv) Where total disability cannot be
shown under paragraphs (b)(2)(i), (ii),
or (iii) of this section, or where pul-
monary function tests and/or blood gas
studies are medically contraindicated,
total disability may nevertheless be

VerDate 11<MAY>2000 08:42 Apr 17, 2001 Jkt 194061 PO 00000 Frm 00944 Fmt 8010 Sfmt 8010 Y:\SGML\194061T.XXX pfrm02 PsN: 194061T



945

Employment Standards Administration, Labor § 718.204

found if a physician exercising rea-
soned medical judgment, based on
medically acceptable clinical and lab-
oratory diagnostic techniques, con-
cludes that a miner’s respiratory or
pulmonary condition prevents or pre-
vented the miner from engaging in em-
ployment as described in paragraph
(b)(1) of this section.

(c)(1) Total disability due to pneumo-
coniosis defined. A miner shall be con-
sidered totally disabled due to pneumo-
coniosis if pneumoconiosis, as defined
in § 718.201, is a substantially contrib-
uting cause of the miner’s totally dis-
abling respiratory or pulmonary im-
pairment. Pneumoconiosis is a ‘‘sub-
stantially contributing cause’’ of the
miner’s disability if it:

(i) Has a material adverse effect on
the miner’s respiratory or pulmonary
condition; or

(ii) Materially worsens a totally dis-
abling respiratory or pulmonary im-
pairment which is caused by a disease
or exposure unrelated to coal mine em-
ployment.

(2) Except as provided in § 718.305 and
paragraph (b)(2)(iii) of this section,
proof that the miner suffers or suffered
from a totally disabling respiratory or
pulmonary impairment as defined in
paragraphs (b)(2)(i), (b)(2)(ii), (b)(2)(iv)
and (d) of this section shall not, by
itself, be sufficient to establish that
the miner’s impairment is or was due
to pneumoconiosis. Except as provided
in paragraph (d), the cause or causes of
a miner’s total disability shall be es-
tablished by means of a physician’s
documented and reasoned medical re-
port.

(d) Lay evidence. In establishing total
disability, lay evidence may be used in
the following cases:

(1) In a case involving a deceased
miner in which the claim was filed
prior to January 1, 1982, affidavits (or
equivalent sworn testimony) from per-
sons knowledgeable of the miner’s
physical condition shall be sufficient
to establish total (or under § 718.306
partial) disability due to pneumo-
coniosis if no medical or other relevant
evidence exists which addresses the
miner’s pulmonary or respiratory con-
dition.

(2) In a case involving a survivor’s
claim filed on or after January 1, 1982,

but prior to June 30, 1982, which is sub-
ject to § 718.306, affidavits (or equiva-
lent sworn testimony) from persons
knowledgeable of the miner’s physical
condition shall be sufficient to estab-
lish total or partial disability due to
pneumoconiosis if no medical or other
relevant evidence exists which address-
es the miner’s pulmonary or res-
piratory condition; however, such a de-
termination shall not be based solely
upon the affidavits or testimony of the
claimant and/or his or her dependents
who would be eligible for augmentation
of the claimant’s benefits if the claim
were approved.

(3) In a case involving a deceased
miner whose claim was filed on or after
January 1, 1982, affidavits (or equiva-
lent sworn testimony) from persons
knowledgeable of the miner’s physical
condition shall be sufficient to estab-
lish total disability due to pneumo-
coniosis if no medical or other relevant
evidence exists which addresses the
miner’s pulmonary or respiratory con-
dition; however, such a determination
shall not be based solely upon the affi-
davits or testimony of any person who
would be eligible for benefits (including
augmented benefits) if the claim were
approved.

(4) Statements made before death by
a deceased miner about his or her phys-
ical condition are relevant and shall be
considered in making a determination
as to whether the miner was totally
disabled at the time of death.

(5) In the case of a living miner’s
claim, a finding of total disability due
to pneumoconiosis shall not be made
solely on the miner’s statements or
testimony.

(e) In determining total disability to
perform usual coal mine work, the fol-
lowing shall apply in evaluating the
miner’s employment activities:

(1) In the case of a deceased miner,
employment in a mine at the time of
death shall not be conclusive evidence
that the miner was not totally dis-
abled. To disprove total disability, it
must be shown that at the time the
miner died, there were no changed cir-
cumstances of employment indicative
of his or her reduced ability to perform
his or her usual coal mine work.

(2) In the case of a living miner, proof
of current employment in a coal mine
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shall not be conclusive evidence that
the miner is not totally disabled unless
it can be shown that there are no
changed circumstances of employment
indicative of his or her reduced ability
to perform his or her usual coal mine
work.

(3) Changed circumstances of employ-
ment indicative of a miner’s reduced
ability to perform his or her usual coal
mine work may include but are not
limited to:

(i) The miner’s reduced ability to
perform his or her customary duties
without help; or

(ii) The miner’s reduced ability to
perform his or her customary duties at
his or her usual levels of rapidity, con-
tinuity or efficiency; or

(iii) The miner’s transfer by request
or assignment to less vigorous duties
or to duties in a less dusty part of the
mine.

§ 718.205 Death due to pneumo-
coniosis.

(a) Benefits are provided to eligible
survivors of a miner whose death was
due to pneumoconiosis. In order to re-
ceive benefits, the claimant must prove
that:

(1) The miner had pneumoconiosis
(see § 718.202);

(2) The miner’s pneumoconiosis arose
out of coal mine employment (see
§ 718.203); and

(3) The miner’s death was due to
pneumoconiosis as provided by this
section.

(b) For the purpose of adjudicating
survivors’ claims filed prior to January
1, 1982, death will be considered due to
pneumoconiosis if any of the following
criteria is met:

(1) Where competent medical evi-
dence established that the miner’s
death was due to pneumoconiosis, or

(2) Where death was due to multiple
causes including pneumoconiosis and it
is not medically feasible to distinguish
which disease caused death or the ex-
tent to which pneumoconiosis contrib-
uted to the cause of death, or

(3) Where the presumption set forth
at § 718.304 is applicable, or

(4) Where either of the presumptions
set forth at § 718.303 or § 718.305 is appli-
cable and has not been rebutted.

(5) Where the cause of death is sig-
nificantly related to or aggravated by
pneumoconiosis.

(c) For the purpose of adjudicating
survivors’ claims filed on or after Jan-
uary 1, 1982, death will be considered to
be due to pneumoconiosis if any of the
following criteria is met:

(1) Where competent medical evi-
dence establishes that pneumoconiosis
was the cause of the miner’s death, or

(2) Where pneumoconiosis was a sub-
stantially contributing cause or factor
leading to the miner’s death or where
the death was caused by complications
of pneumoconiosis, or

(3) Where the presumption set forth
at § 718.304 is applicable.

(4) However, survivors are not eligi-
ble for benefits where the miner’s
death was caused by a traumatic injury
or the principal cause of death was a
medical condition not related to pneu-
moconiosis, unless the evidence estab-
lishes that pneumoconiosis was a sub-
stantially contributing cause of death.

(5) Pneumoconiosis is a ‘‘substan-
tially contributing cause’’ of a miner’s
death if it hastens the miner’s death.

(d) To minimize the hardships to po-
tentially entitled survivors due to the
disruption of benefits upon the miner’s
death, survivors’ claims filed on or
after January 1, 1982, shall be adju-
dicated on an expedited basis in ac-
cordance with the following proce-
dures. The initial burden is upon the
claimant, with the assistance of the
district director, to develop evidence
which meets the requirements of para-
graph (c) of this section. Where the ini-
tial medical evidence appears to estab-
lish that death was due to pneumo-
coniosis, the survivor will receive bene-
fits unless the weight of the evidence
as subsequently developed by the De-
partment or the responsible operator
establishes that the miner’s death was
not due to pneumoconiosis as defined
in paragraph (c). However, no such ben-
efits shall be found payable before the
party responsible for the payment of
such benefits shall have had a reason-
able opportunity for the development
of rebuttal evidence. See § 725.414 con-
cerning the operator’s opportunity to
develop evidence prior to an initial de-
termination.
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§ 718.206 Effect of findings by persons
or agencies.

Decisions, statements, reports, opin-
ions, or the like, of agencies, organiza-
tions, physicians or other individuals,
about the existence, cause, and extent
of a miner’s disability, or the cause of
a miner’s death, are admissible. If
properly submitted, such evidence shall
be considered and given the weight to
which it is entitled as evidence under
all the facts before the adjudication of-
ficer in the claim.

Subpart D—Presumptions Applica-
ble to Eligibility Determina-
tions

SOURCE: 65 FR 80045, Dec. 20, 2000, unless
otherwise noted.

§ 718.301 Establishing length of em-
ployment as a miner.

The presumptions set forth in
§§ 718.302, 718.303, 718.305 and 718.306
apply only if a miner worked in one or
more coal mines for the number of
years required to invoke the presump-
tion. The length of the miner’s coal
mine work history must be computed
as provided by 20 CFR 725.101(a)(32).

§ 718.302 Relationship of pneumo-
coniosis to coal mine employment.

If a miner who is suffering or suffered
from pneumoconiosis was employed for
ten years or more in one or more coal
mines, there shall be a rebuttable pre-
sumption that the pneumoconiosis
arose out of such employment. (See
§ 718.203.)

§ 718.303 Death from a respirable dis-
ease.

(a)(1) If a deceased miner was em-
ployed for ten or more years in one or
more coal mines and died from a res-
pirable disease, there shall be a rebut-
table presumption that his or her death
was due to pneumoconiosis.

(2) Under this presumption, death
shall be found due to a respirable dis-
ease in any case in which the evidence
establishes that death was due to mul-
tiple causes, including a respirable dis-
ease, and it is not medically feasible to
distinguish which disease caused death
or the extent to which the respirable

disease contributed to the cause of
death.

(b) The presumption of paragraph (a)
of this section may be rebutted by a
showing that the deceased miner did
not have pneumoconiosis, that his or
her death was not due to pneumo-
coniosis or that pneumoconiosis did
not contribute to his or her death.

(c) This section is not applicable to
any claim filed on or after January 1,
1982.

§ 718.304 Irrebuttable presumption of
total disability or death due to
pneumoconiosis.

There is an irrebuttable presumption
that a miner is totally disabled due to
pneumoconiosis, that a miner’s death
was due to pneumoconiosis or that a
miner was totally disabled due to pneu-
moconiosis at the time of death, if such
miner is suffering or suffered from a
chronic dust disease of the lung which:

(a) When diagnosed by chest X-ray
(see § 718.202 concerning the standards
for X-rays and the effect of interpreta-
tions of X-rays by physicians) yields
one or more large opacities (greater
than 1 centimeter in diameter) and
would be classified in Category A, B, or
C in:

(1) The ILO–U/C International Classi-
fication of Radiographs of the
Pneumoconioses, 1971, or subsequent
revisions thereto; or

(2) The International Classification
of the Radiographs of the
Pneumoconioses of the International
Labour Office, Extended Classification
(1968) (which may be referred to as the
‘‘ILO Classification (1968)’’); or

(3) The Classification of the
Pneumoconioses of the Union Inter-
nationale Contra Cancer/Cincinnati
(1968) (which may be referred to as the
‘‘UICC/Cincinnati (1968) Classifica-
tion’’); or

(b) When diagnosed by biopsy or au-
topsy, yields massive lesions in the
lung; or

(c) When diagnosed by means other
than those specified in paragraphs (a)
and (b) of this section, would be a con-
dition which could reasonably be ex-
pected to yield the results described in
paragraph (a) or (b) of this section had
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diagnosis been made as therein de-
scribed: Provided, however, That any di-
agnosis made under this paragraph
shall accord with acceptable medical
procedures.

§ 718.305 Presumption of pneumo-
coniosis.

(a) If a miner was employed for fif-
teen years or more in one or more un-
derground coal mines, and if there is a
chest X-ray submitted in connection
with such miner’s or his or her sur-
vivor’s claim and it is interpreted as
negative with respect to the require-
ments of § 718.304, and if other evidence
demonstrates the existence of a totally
disabling respiratory or pulmonary im-
pairment, then there shall be a rebut-
table presumption that such miner is
totally disabled due to pneumo-
coniosis, that such miner’s death was
due to pneumoconiosis, or that at the
time of death such miner was totally
disabled by pneumoconiosis. In the
case of a living miner’s claim, a
spouse’s affidavit or testimony may
not be used by itself to establish the
applicability of the presumption. The
Secretary shall not apply all or a por-
tion of the requirement of this para-
graph that the miner work in an under-
ground mine where it is determined
that conditions of the miner’s employ-
ment in a coal mine were substantially
similar to conditions in an under-
ground mine. The presumption may be
rebutted only by establishing that the
miner does not, or did not have pneu-
moconiosis, or that his or her res-
piratory or pulmonary impairment did
not arise out of, or in connection with,
employment in a coal mine.

(b) In the case of a deceased miner,
where there is no medical or other rel-
evant evidence, affidavits of persons
having knowledge of the miner’s condi-
tion shall be considered to be sufficient
to establish the existence of a totally
disabling respiratory or pulmonary im-
pairment for purposes of this section.

(c) The determination of the exist-
ence of a totally disabling respiratory
or pulmonary impairment, for purposes
of applying the presumption described
in this section, shall be made in ac-
cordance with § 718.204.

(d) Where the cause of death or total
disability did not arise in whole or in

part out of dust exposure in the min-
er’s coal mine employment or the evi-
dence establishes that the miner does
not or did not have pneumoconiosis,
the presumption will be considered re-
butted. However, in no case shall the
presumption be considered rebutted on
the basis of evidence demonstrating
the existence of a totally disabling ob-
structive respiratory or pulmonary dis-
ease of unknown origin.

(e) This section is not applicable to
any claim filed on or after January 1,
1982.

§ 718.306 Presumption of entitlement
applicable to certain death claims.

(a) In the case of a miner who died on
or before March 1, 1978, who was em-
ployed for 25 or more years in one or
more coal mines prior to June 30, 1971,
the eligible survivors of such miner
whose claims have been filed prior to
June 30, 1982, shall be entitled to the
payment of benefits, unless it is estab-
lished that at the time of death such
miner was not partially or totally dis-
abled due to pneumoconiosis. Eligible
survivors shall, upon request, furnish
such evidence as is available with re-
spect to the health of the miner at the
time of death, and the nature and dura-
tion of the miner’s coal mine employ-
ment.

(b) For the purpose of this section, a
miner will be considered to have been
‘‘partially disabled’’ if he or she had re-
duced ability to engage in work as de-
fined in § 718.204(b).

(c) In order to rebut this presumption
the evidence must demonstrate that
the miner’s ability to perform work as
defined in § 718.204(b) was not reduced
at the time of his or her death or that
the miner did not have pneumo-
coniosis.

(d) None of the following items, by
itself, shall be sufficient to rebut the
presumption:

(1) Evidence that a deceased miner
was employed in a coal mine at the
time of death;

(2) Evidence pertaining to a deceased
miner’s level of earnings prior to
death;

(3) A chest X-ray interpreted as nega-
tive for the existence of pneumo-
coniosis;
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(4) A death certificate which makes
no mention of pneumoconiosis.

APPENDIX A TO PART 718—STANDARDS
FOR ADMINISTRATION AND INTERPRE-
TATION OF CHEST ROENTGENOGRAMS
(X-RAYS)

The following standards are established in
accordance with sections 402(f)(1)(D) and
413(b) of the Act. They were developed in
consultation with the National Institute for
Occupational Safety and Health. These
standards are promulgated for the guidance
of physicians and medical technicians to in-
sure that uniform procedures are used in ad-
ministering and interpreting X-rays and that
the best available medical evidence will be
submitted in connection with a claim for
black lung benefits. If it is established that
one or more standards have not been met,
the claims adjudicator may consider such
fact in determining the evidentiary weight
to be assigned to the physician’s report of an
X-ray.

(1) Every chest roentgenogram shall be a
single postero-anterior projection at full in-
spiration on a 14 by 17 inch film. Additional
chest films or views shall be obtained if they
are necessary for clarification and classifica-
tion. The film and cassette shall be capable
of being positioned both vertically and hori-
zontally so that the chest roentgenogram
will include both apices and costophrenic an-
gles. If a miner is too large to permit the
above requirements, then a projection with
minimum loss of costophrenic angle shall be
made.

(2) Miners shall be disrobed from the waist
up at the time the roentgenogram is given.
The facility shall provide a dressing area
and, for those miners who wish to use one,
the facility shall provide a clean gown. Fa-
cilities shall be heated to a comfortable tem-
perature.

(3) Roentgenograms shall be made only
with a diagnostic X-ray machine having a ro-
tating anode tube with a maximum of a 2
mm source (focal spot).

(4) Except as provided in paragraph (5),
roentgenograms shall be made with units
having generators which comply with the
following: (a) the generators of existing
roentgenographic units acquired by the ex-
amining facility prior to July 27, 1973, shall
have a minimum rating of 200 mA at 100 kVp;
(b) generators of units acquired subsequent
to that date shall have a minimum rating of
300 mA at 125 kVp.

NOTE: A generator with a rating of 150 kVp
is recommended.

(5) Roentgenograms made with battery-
powered mobile or portable equipment shall
be made with units having a minimum rat-
ing of 100 mA at 110 kVp at 500 Hz, or 200 mA
at 110 kVp at 60 Hz.

(6) Capacitor discharge, and field emission
units may be used.

(7) Roentgenograms shall be given only
with equipment having a beam-limiting de-
vice which does not cause large unexposed
boundaries. The use of such a device shall be
discernible from an examination of the
roentgenogram.

(8) To insure high quality chest roentgeno-
grams:

(i) The maximum exposure time shall not
exceed 1⁄20 of a second except that with single
phase units with a rating less than 300 mA at
125 kVp and subjects with chest over 28 cm
postero-anterior, the exposure may be in-
creased to not more than 1⁄10 of a second;

(ii) The source or focal spot to film dis-
tance shall be at least 6 feet;

(iii) Only medium-speed film and medium-
speed intensifying screens shall be used;

(iv) Film-screen contact shall be main-
tained and verified at 6-month or shorter in-
tervals;

(v) Intensifying screens shall be inspected
at least once a month and cleaned when nec-
essary by the method recommended by the
manufacturer;

(vi) All intensifying screens in a cassette
shall be of the same type and made by the
same manufacturer;

(vii) When using over 90 kV, a suitable grid
or other means of reducing scattered radi-
ation shall be used;

(viii) The geometry of the radiographic
system shall insure that the central axis
(ray) of the primary beam is perpendicular to
the plane of the film surface and impinges on
the center of the film.

(9) Radiographic processing:
(i) Either automatic or manual film proc-

essing is acceptable. A constant time-tem-
perature technique shall be meticulously
employed for manual processing.

(ii) If mineral or other impurities in the
processing water introduce difficulty in ob-
taining a high-quality roentgenogram, a
suitable filter or purification system shall be
used.

(10) Before the miner is advised that the
examination is concluded, the roentgeno-
gram shall be processed and inspected and
accepted for quality by the physician, or if
the physician is not available, acceptance
may be made by the radiologic technologist.
In a case of a substandard roentgenogram,
another shall be made immediately.

(11) An electric power supply shall be used
which complies with the voltage, current,
and regulation specified by the manufacturer
of the machine.

(12) A densitometric test object may be re-
quired on each roentgenogram for an objec-
tive evaluation of film quality at the discre-
tion of the Department of Labor.

(13) Each roentgenogram made under this
Appendix shall be permanently and legibly
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marked with the name and address of the fa-
cility at which it is made, the miner’s DOL
claim number, the date of the roentgeno-
gram, and left and right side of film. No
other identifying markings shall be recorded
on the roentgenogram.

[65 FR 80045, Dec. 20, 2000]

APPENDIX B TO PART 718–STANDARDS
FOR ADMINISTRATION AND INTERPRE-
TATION OF PULMONARY FUNCTION
TESTS. TABLES B1, B2, B3, B4, B5,
B6.

The following standards are established in
accordance with section 402(f)(1)(D) of the
Act. They were developed in consultation
with the National Institute for Occupational
Safety and Health (NIOSH). These standards
are promulgated for the guidance of physi-
cians and medical technicians to insure that
uniform procedures are used in admin-
istering and interpreting ventilatory func-
tion tests and that the best available med-
ical evidence will be submitted in support of
a claim for black lung benefits. If it is estab-
lished that one or more standards have not
been met, the claims adjudicator may con-
sider such fact in determining the evi-
dentiary weight to be given to the results of
the ventilatory function tests.

(1) Instruments to be used for the adminis-
tration of pulmonary function tests shall be
approved by NIOSH and shall conform to the
following criteria:

(i) The instrument shall be accurate within
+/¥50 ml or within +/¥3 percent of reading,
whichever is greater.

(ii) The instrument shall be capable of
measuring vital capacity from 0 to 7 liters
BTPS.

(iii) The instrument shall have a low iner-
tia and offer low resistance to airflow such
that the resistance to airflow at 12 liters per
second must be less than 1.5 cm H20/liter/sec.

(iv) The instrument or user of the instru-
ment must have a means of correcting vol-
umes to body temperature saturated with
water vapor (BTPS) under conditions of
varying ambient spirometer temperatures
and barometric pressures.

(v) The instrument used shall provide a
tracing of flow versus volume (flow-volume
loop) which displays the entire maximum in-
spiration and the entire maximum forced ex-
piration. The instrument shall, in addition,
provide tracings of the volume versus time
tracing (spirogram) derived electronically
from the flow-volume loop. Tracings are nec-
essary to determine whether maximum in-
spiratory and expiratory efforts have been
obtained during the FVC maneuver. If max-
imum voluntary ventilation is measured, the
tracing shall record the individual breaths
volumes versus time.

(vi) The instrument shall be capable of ac-
cumulating volume for a minimum of 10 sec-
onds after the onset of exhalation.

(vii) The instrument must be capable of
being calibrated in the field with respect to
the FEV1. The volume calibration shall be
accomplished with a 3 L calibrating syringe
and should agree to within 1 percent of a 3 L
calibrating volume. The linearity of the in-
strument must be documented by a record of
volume calibrations at three different flow
rates of approximately 3 L/6 sec, 3 L/3 sec,
and 3 L/sec.

(viii) For measuring maximum voluntary
ventilation (MVV) the instrument shall have
a response which is flat within +/¥10 percent
up to 4 Hz at flow rates up to 12 liters per
second over the volume range.

(ix) The spirogram shall be recorded at a
speed of at least 20 mm/sec and a volume ex-
cursion of at least 10mm/L. Calculation of
the FEVl from the flow-volume loop is not
acceptable. Original tracings shall be sub-
mitted.

(2) The administration of pulmonary func-
tion tests shall conform to the following cri-
teria:

(i) Tests shall not be performed during or
soon after an acute respiratory illness.

(ii) For the FEV1 and FVC, use of a nose
clip is required. The procedures shall be ex-
plained in simple terms to the patient who
shall be instructed to loosen any tight cloth-
ing and stand in front of the apparatus. The
subject may sit, or stand, but care should be
taken on repeat testing that the same posi-
tion be used. Particular attention shall be
given to insure that the chin is slightly ele-
vated with the neck slightly extended. The
subject shall be instructed to expire com-
pletely, momentarily hold his breath, place
the mouthpiece in his mouth and close the
mouth firmly about the mouthpiece to en-
sure no air leak. The subject will than make
a maximum inspiration from the instrument
and when maximum inspiration has been at-
tained, without interruption, blow as hard,
fast and completely as possible for at least 7
seconds or until a plateau has been attained
in the volume-time curve with no detectable
change in the expired volume during the last
2 seconds of maximal expiratory effort. A
minimum of three flow-volume loops and de-
rived spirometric tracings shall be carried
out. The patient shall be observed through-
out the study for compliance with instruc-
tions. Inspiration and expiration shall be
checked visually for reproducibility. The ef-
fort shall be judged unacceptable when the
patient:

(A) Has not reached full inspiration pre-
ceding the forced expiration; or

(B) Has not used maximal effort during the
entire forced expiration; or

(C) Has not continued the expiration for
least 7 sec. or until an obvious plateau for at
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least 2 sec. in the volume-time curve has oc-
curred; or

(D) Has coughed or closed his glottis; or
(E) Has an obstructed mouthpiece or a leak

around the mouthpiece (obstruction due to
tongue being placed in front of mouthpiece,
false teeth falling in front of mouthpiece,
etc.); or

(F) Has an unsatisfactory start of expira-
tion, one characterized by excessive hesi-
tation (or false starts). Peak flow should be
attained at the start of expiration and the
volume-time tracing (spirogram) should have
a smooth contour revealing gradually de-
creasing flow throughout expiration; or

(G) Has an excessive variability between
the three acceptable curves. The variation
between the two largest FEV1’s of the three
acceptable tracings should not exceed 5 per-
cent of the largest FEV1 or 100 ml, whichever
is greater. As individuals with obstructive
disease or rapid decline in lung function will
be less likely to achieve this degree of repro-
ducibility, tests not meeting this criterion
may still be submitted for consideration in
support of a claim for black lung benefits.
Failure to meet this standard should be
clearly noted in the test report by the physi-
cian conducting or reviewing the test.

(iii) For the MVV, the subject shall be in-
structed before beginning the test that he or
she will be asked to breathe as deeply and as
rapidly as possible for approximately 15 sec-
onds. The test shall be performed with the
subject in the standing position, if possible.
Care shall be taken on repeat testing that
the same position be used. The subject shall
breathe normally into the mouthpiece of the
apparatus for 10 to 15 seconds to become ac-
customed to the system. The subject shall
then be instructed to breathe as deeply and
as rapidly as possible, and shall be contin-
ually encouraged during the remainder of
the maneuver. Subject shall continue the
maneuver for 15 seconds. At least 5 minutes
of rest shall be allowed between maneuvers.
At least three MVV’s shall be carried out.

(But see § 718.103(b).) During the maneuvers
the patient shall be observed for compliance
with instructions. The effort shall be judged
unacceptable when the patient:

(A) Has not maintained consistent effort
for at least 12 to 15 seconds; or

(B) Has coughed or closed his glottis; or
(C) Has an obstructed mouthpiece or a leak

around the mouthpiece (obstruction due to
tongue being placed in front of mouthpiece,
false teeth falling in front of mouthpiece,
etc.); or

(D) Has an excessive variability between
the three acceptable curves. The variation
between the two largest MVVs of the three
satisfactory tracings shall not exceed 10 per-
cent.

(iv) A calibration check shall be performed
on the instrument each day before use, using
a volume source of at least three liters, accu-
rate to within +/¥1 percent of full scale. The
volume calibration shall be performed in ac-
cordance with the method described in para-
graph (1)(vii) of this Appendix. Accuracy of
the time measurement used in determining
the FEV1 shall be checked using the manu-
facturer’s stated procedure and shall be
within +/¥3 percent of actual. The procedure
described in the Appendix shall be performed
as well as any other procedures suggested by
the manufacturer of the spirometer being
used.

(v)(A) The first step in evaluating a
spirogram for the FVC and FEV1 shall be to
determine whether or not the patient has
performed the test properly or as described
in (2)(ii) of this Appendix. The largest re-
corded FVC and FEV1, corrected to BTPS,
shall be used in the analysis.

(B) Only MVV maneuvers which dem-
onstrate consistent effort for at least 12 sec-
onds shall be considered acceptable. The
largest accumulated volume for a 12 second
period corrected to BTPS and multiplied by
five or the largest accumulated volume for a
15 second period corrected to BTPS and mul-
tiplied by four is to be reported as the MVV.
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APPENDIX C TO PART 718—BLOOD-GAS
TABLES

The following tables set forth the values to
be applied in determining whether total dis-
ability may be established in accordance
with §§ 718.204(b)(2)(ii) and 718.305(a), (c). The
values contained in the tables are indicative
of impairment only. They do not establish a
degree of disability except as provided in
§§ 718.204(b)(2)(ii) and 718.305(a), (c) of this

subchapter, nor do they establish standards
for determining normal alveolar gas ex-
change values for any particular individual.
Tests shall not be performed during or soon
after an acute respiratory or cardiac illness.
A miner who meets the following medical
specifications shall be found to be totally
disabled, in the absence of rebutting evi-
dence, if the values specified in one of the
following tables are met:
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(1) For arterial blood-gas studies per-
formed at test sites up to 2,999 feet above sea
level:

Arterial PCO2 (mm Hg)

Arterial PO2
equal to or

less than (mm
Hg)

25 or below .................................................... 75
26 ................................................................... 74
27 ................................................................... 73
28 ................................................................... 72
29 ................................................................... 71
30 ................................................................... 70
31 ................................................................... 69
32 ................................................................... 68
33 ................................................................... 67
34 ................................................................... 66
35 ................................................................... 65
36 ................................................................... 64
37 ................................................................... 63
38 ................................................................... 62
39 ................................................................... 61
40–49 ............................................................. 60
Above 50 ....................................................... (1)

1 Any value.

(2) For arterial blood-gas studies per-
formed at test sites 3,000 to 5,999 feet above
sea level:

Arterial PCO2 (mm Hg)

Arterial PO2
equal to or

less than (mm
Hg)

25 or below .................................................... 70
26 ................................................................... 69
27 ................................................................... 68
28 ................................................................... 67
29 ................................................................... 66
30 ................................................................... 65
31 ................................................................... 64
32 ................................................................... 63
33 ................................................................... 62
34 ................................................................... 61
35 ................................................................... 60
36 ................................................................... 59
37 ................................................................... 58
38 ................................................................... 57
39 ................................................................... 56
40–49 ............................................................. 55
Above 50 ....................................................... (2)

2 Any value.

(3) For arterial blood-gas studies per-
formed at test sites 6,000 feet or more above
sea level:

Arterial PCO2 (mm Hg)

Arterial PO2
equal to or

less than (mm
Hg)

25 or below .................................................... 65
26 ................................................................... 64
27 ................................................................... 63
28 ................................................................... 62
29 ................................................................... 61
30 ................................................................... 60
31 ................................................................... 59
32 ................................................................... 58
33 ................................................................... 57
34 ................................................................... 56
35 ................................................................... 55

Arterial PCO2 (mm Hg)

Arterial PO2
equal to or

less than (mm
Hg)

36 ................................................................... 54
37 ................................................................... 53
38 ................................................................... 52
39 ................................................................... 51
40–49 ............................................................. 50
Above 50 ....................................................... (3)

3 Any value.

[65 FR 80045, Dec. 20, 2000]

PART 722—CRITERIA FOR DETER-
MINING WHETHER STATE WORK-
ERS’ COMPENSATION LAWS PRO-
VIDE ADEQUATE COVERAGE FOR
PNEUMOCONIOSIS AND LISTING
OF APPROVED STATE LAWS

Sec.
722.1 Purpose.
722.2 Definitions.
722.3 General criteria; inclusion in and re-

moval from the Secretary’s list.
722.4 The Secretary’s list.

AUTHORITY: 5 U.S.C. 301, Reorganization
Plan No. 6 of 1950, 15 FR 3174, 30 U.S.C. 901 et
seq., 921, 932, 936; 33 U.S.C. 901 et seq., Sec-
retary’s Order 7–87, 52 FR 48466, Employment
Standards Order No. 90–02.

SOURCE: 65 FR 80053, Dec. 20, 2000, unless
otherwise noted.

§ 722.1 Purpose.

Section 421 of the Black Lung Bene-
fits Act provides that a claim for bene-
fits based on the total disability or
death of a coal miner due to pneumo-
coniosis must be filed under a State
workers’ compensation law where such
law provides adequate coverage for
pneumoconiosis. A State workers’ com-
pensation law may be deemed to pro-
vide adequate coverage only when it is
included on a list of such laws main-
tained by the Secretary. The purpose of
this part is to set forth the procedures
and criteria for inclusion on that list,
and to provide that list.

§ 722.2 Definitions.

(a) The definitions and use of terms
contained in subpart A of part 725 of
this title shall be applicable to this
part.

(b) For purposes of this part, the fol-
lowing definitions apply:
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(1) State agency means, with respect
to any State, the agency, department
or officer designated by the workers’
compensation law of the State to ad-
minister such law. In any case in which
more than one agency participates in
the administration of a State workers’
compensation law, the Governor of the
State may designate which of the agen-
cies shall be the State agency for pur-
poses of this part.

(2) The Secretary’s list means the list
published by the Secretary of Labor in
the FEDERAL REGISTER (see § 722.4) con-
taining the names of those States
which have in effect a workers’ com-
pensation law which provides adequate
coverage for death or total disability
due to pneumoconiosis.

§ 722.3 General criteria; inclusion in
and removal from the Secretary’s
list.

(a) The Governor of any State or any
duly authorized State agency may, at
any time, request that the Secretary
include such State’s workers’ com-
pensation law on his list of those State
workers’ compensation laws providing
adequate coverage for total disability
or death due to pneumoconiosis. Each
such request shall include a copy of the
State workers’ compensation law and
any other pertinent State laws; a copy
of any regulations, either proposed or
promulgated, implementing such laws;
and a copy of any relevant administra-
tive or court decision interpreting such
laws or regulations, or, if such deci-
sions are published in a readily avail-
able report, a citation to such decision.

(b) Upon receipt of a request that a
State be included on the Secretary’s
list, the Secretary shall include the
State on the list if he finds that the
State’s workers’ compensation law
guarantees the payment of monthly
and medical benefits to all persons who
would be entitled to such benefits
under the Black Lung Benefits Act at
the time of the request, at a rate no
less than that provided by the Black
Lung Benefits Act. The criteria used by
the Secretary in making such deter-
mination shall include, but shall not be
limited to, the criteria set forth in sec-
tion 421(b)(2) of the Act.

(c) The Secretary may require each
State included on the list to submit re-

ports detailing the extent to which the
State’s workers’ compensation laws, as
reflected by statute, regulation, or ad-
ministrative or court decision, con-
tinues to meet the requirements of
paragraph (b) of this section. If the
Secretary concludes that the State’s
workers’ compensation law does not
provide adequate coverage at any time,
either because of changes to the State
workers’ compensation law or the
Black Lung Benefits Act, he shall re-
move the State from the Secretary’s
list after providing the State with no-
tice of such removal and an oppor-
tunity to be heard.

§ 722.4 The Secretary’s list.
(a) The Secretary has determined

that publication of the Secretary’s list
in the Code of Federal Regulations is
appropriate. Accordingly, in addition
to its publication in the FEDERAL REG-
ISTER as required by section 421 of the
Black Lung Benefits Act, the list shall
also appear in paragraph (b) of this sec-
tion.

(b) Upon review of all requests filed
with the Secretary under section 421 of
the Black Lung Benefits Act and this
part, and examination of the workers’
compensation laws of the States mak-
ing such requests, the Secretary has
determined that the workers’ com-
pensation law of each of the following
listed States, for the period from the
date shown in the list until such date
as the Secretary may make a contrary
determination, provides adequate cov-
erage for pneumoconiosis.

State
Period
com-

mencing

None ...................................................................... ................

PART 725—CLAIMS FOR BENEFITS
UNDER PART C OF TITLE IV OF
THE FEDERAL MINE SAFETY AND
HEALTH ACT, AS AMENDED

Subpart A—General

Sec.
725.1 Statutory provisions.
725.2 Purpose and applicability of this part.
725.3 Contents of this part.
725.4 Applicability of other parts in this

title.
725.101 Definitions and use of terms.
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725.102 Disclosure of program information.
725.103 Burden of proof.

Subpart B—Persons Entitled to Benefits,
Conditions, and Duration of Entitlement

725.201 Who is entitled to benefits; contents
of this subpart.

CONDITIONS AND DURATION OF ENTITLEMENT:
MINER

725.202 Miner defined; conditions of entitle-
ment, miner.

725.203 Duration and cessation of entitle-
ment, miner.

CONDITIONS AND DURATION OF ENTITLEMENT:
MINER’S DEPENDENTS (AUGMENTED BENEFITS)

725.204 Determination of relationship;
spouse.

725.205 Determination of dependency;
spouse.

725.206 Determination of relationship; di-
vorced spouse.

725.207 Determination of dependency; di-
vorced spouse.

725.208 Determination of relationship; child.
725.209 Determination of dependency; child.
725.210 Duration of augmented benefits.
725.211 Time of determination of relation-

ship and dependency of spouse or child
for purposes of augmentation of benefits.

CONDITIONS AND DURATION OF ENTITLEMENT:
MINER’S SURVIVORS

725.212 Conditions of entitlement; surviving
spouse or surviving divorced spouse.

725.213 Duration of entitlement; surviving
spouse or surviving divorced spouse.

725.214 Determination of relationship; sur-
viving spouse.

725.215 Determination of dependency; sur-
viving spouse.

725.216 Determination of relationship; sur-
viving divorced spouse.

725.217 Determination of dependency; sur-
viving divorced spouse.

725.218 Conditions of entitlement; child.
725.219 Duration of entitlement; child.
725.220 Determination of relationship; child.
725.221 Determination of dependency; child.
725.222 Conditions of entitlement; parent,

brother or sister.
725.223 Duration of entitlement; parent,

brother or sister.
725.224 Determination of relationship; par-

ent, brother or sister.
725.225 Determination of dependency; par-

ent, brother or sister.
725.226 ‘‘Good cause’’ for delayed filing of

proof of support.
725.227 Time of determination of relation-

ship and dependency of survivors.
725.228 Effect of conviction of felonious and

intentional homicide on entitlement to
benefits.

TERMS USED IN THIS SUBPART

725.229 Intestate personal property.
725.230 Legal impediment.
725.231 Domicile.
725.232 Member of the same household—’’liv-

ing with,’’ ‘‘living in the same house-
hold,’’ and ‘‘living in the miner’s house-
hold,’’ defined.

725.233 Support and contributions.

Subpart C—Filing of Claims

725.301 Who may file a claim.
725.302 Evidence of authority to file a claim

on behalf of another.
725.303 Date and place of filing of claims.
725.304 Forms and initial processing.
725.305 When a written statement is consid-

ered a claim.
725.306 Withdrawal of a claim.
725.307 Cancellation of a request for with-

drawal.
725.308 Time limits for filing claims.
725.309 Additional claims; effect of a prior

denial of benefits.
725.310 Modification of awards and denials.
725.311 Communications with respect to

claims; time computations.

Subpart D—Adjudication Officers; Parties
and Representatives

725.350 Who are the adjudication officers?
725.351 Powers of adjudication officers.
725.352 Disqualification of adjudication offi-

cer.
725.360 Parties to proceedings
725.361 Party amicus curiae.
725.362 Representation of parties.
725.363 Qualification of representative.
725.364 Authority of representative.
725.365 Approval of representative’s fees;

lien against benefits.
725.366 Fees for representatives.
725.367 Payment of a claimant’s attorney’s

fee by responsible operator or fund.

Subpart E—Adjudication of Claims by the
District Director

725.401 Claims development—general.
725.402 Approved State workers’ compensa-

tion law.
725.403 [Reserved].
725.404 Development of evidence—general
725.405 Development of medical evidence;

scheduling of medical examinations and
tests.

725.406 Medical examinations and tests.
725.407 Identification and notification of re-

sponsible operator.
725.408 Operator’s response to notification.
725.409 Denial of a claim by reason of aban-

donment.
725.410 Submission of additional evidence.
725.411 Initial adjudication in Trust Fund

cases.
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725.412 Operator’s response.
725.413 [Reserved].
725.414 Development of evidence.
725.415 Action by the district director after

development of evidence.
725.416 Conferences.
725.417 Action at the conclusion of con-

ference.
725.418 Proposed decision and order.
725.419 Response to proposed decision and

order.
725.420 Initial determinations.
725.421 Referral of a claim to the Office of

Administrative Law Judges.
725.422 Legal assistance.
725.423 Extensions of time.

Subpart F—Hearings

725.450 Right to a hearing.
725.451 Request for hearing.
725.452 Type of hearing; parties.
725.453 Notice of hearing.
725.454 Time and place of hearing; transfer

of cases.
725.455 Hearing procedures; generally.
725.456 Introduction of documentary evi-

dence.
725.457 Witnesses.
725.458 Depositions; interrogatories.
725.459 Witness fees.
725.460 Consolidated hearings.
725.461 Waiver of right to appear and

present evidence.
725.462 Withdrawal of controversion of

issues set for formal hearing; effect.
725.463 Issues to be resolved at hearing; new

issues.
725.464 Record of hearing.
725.465 Dismissals for cause.
725.466 Order of dismissal.
725.475 Termination of hearings.
725.476 Issuance of decision and order.
725.477 Form and contents of decision and

order.
725.478 Filing and service of decision and

order.
725.479 Finality of decisions and orders.
725.480 Modification of decisions and orders.
725.481 Right to appeal to the Benefits Re-

view Board.
725.482 Judicial review.
725.483 Costs in proceedings brought with-

out reasonable grounds.

Subpart G—Responsible Coal Mine
Operators

725.490 Statutory provisions and scope.
725.491 Operator defined.
725.492 Successor operator defined.
725.493 Employment relationship defined.
725.494 Potentially liable operators.
725.495 Criteria for determining a respon-

sible operator.
725.496 Special claims transferred to the

fund.

725.497 Procedures in special claims trans-
ferred to the fund.

Subpart H—Payment of Benefits

GENERAL PROVISIONS

725.501 Payment provisions generally.
725.502 When benefit payments are due;

manner of payment.
725.503 Date from which benefits are pay-

able.
725.504 Payments to a claimant employed as

a miner.
725.505 Payees.
725.506 Payment on behalf of another;

‘‘legal guardian’’ defined.
725.507 Guardian for minor or incompetent.
725.510 Representative payee.
725.511 Use and benefit defined.
725.512 Support of legally dependent spouse,

child, or parent.
725.513 Accountability; transfer.
725.514 Certification to dependent of aug-

mentation portion of benefit.
725.515 Assignment and exemption from

claims of creditors.

BENEFIT RATES

725.520 Computation of benefits.
725.521 Commutation of payments; lump

sum awards.
725.522 Payments prior to final adjudica-

tion.

SPECIAL PROVISIONS FOR OPERATOR
PAYMENTS

725.530 Operator payments; generally.
725.531 Receipt for payment.
725.532 Suspension, reduction, or termi-

nation of payments.

INCREASES AND REDUCTIONS OF BENEFITS

725.533 Modification of benefit amounts;
general.

725.534 Reduction of State benefits.
725.535 Reductions; receipt of State or Fed-

eral benefit.
725.536 Reductions; excess earnings.
725.537 Reductions; retroactive effect of an

additional claim for benefits.
725.538 Reductions; effect of augmentation

of benefits based on subsequent qualifica-
tion of individual.

725.539 More than one reduction event.

OVERPAYMENTS; UNDERPAYMENTS

725.540 Overpayments.
725.541 Notice of waiver of adjustment or re-

covery of overpayment.
725.542 When waiver of adjustment or recov-

ery may be applied.
725.543 Standards for waiver of adjustment

or recovery.
725.544 Collection and compromise of claims

for overpayment.
725.545 Underpayments.
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725.546 Relation to provisions for reductions
or increases.

725.547 Applicability of overpayment and
underpayment provisions to operator or
carrier.

725.548 Procedures applicable to overpay-
ments and underpayments

Subpart I—Enforcement of Liability; Reports

725.601 Enforcement generally.
725.602 Reimbursement of the fund.
725.603 Payments by the fund on behalf of

an operator; liens.
725.604 Enforcement of final awards.
725.605 Defaults.
725.606 Security for the payment of benefits.
725.607 Payments in addition to compensa-

tion.
725.608 Interest.
725.609 Enforcement against other persons.
725.620 Failure to secure benefits; other pen-

alties.
725.621 Reports.

Subpart J—Medical Benefits and
Vocational Rehabilitation

725.701 Availability of medical benefits.
725.702 Claims for medical benefits only

under section 11 of the Reform Act.
725.703 Physician defined.
725.704 Notification of right to medical ben-

efits; authorization of treatment.
725.705 Arrangements for medical care.
725.706 Authorization to provide medical

services.
725.707 Reports of physicians and super-

vision of medical care.
725.708 Disputes concerning medical bene-

fits.
725.710 Objective of vocational rehabilita-

tion.
725.711 Requests for referral to vocational

rehabilitation assistance.

AUTHORITY: 5 U.S.C. 301, Reorganization
Plan No. 6 of 1950, 15 FR 3174, 30 U.S.C. 901 et
seq., 921, 932, 936; 33 U.S.C. 901 et seq., 42
U.S.C. 405, Secretary’s Order 7–87, 52 FR
48466, Employment Standards Order No. 90–
02.

SOURCE: 65 FR 80054, Dec. 20, 2000, unless
otherwise noted.

Subpart A—General

§ 725.1 Statutory provisions.
(a) General. Title IV of the Federal

Mine Safety and Health Act of 1977, as
amended by the Black Lung Benefits
Reform Act of 1977, the Black Lung
Benefits Revenue Act of 1977, the Black
Lung Benefits Revenue Act of 1981 and
the Black Lung Benefits Amendments

of 1981, provides for the payment of
benefits to a coal miner who is totally
disabled due to pneumoconiosis (black
lung disease) and to certain survivors
of a miner who dies due to pneumo-
coniosis. For claims filed prior to Jan-
uary 1, 1982, certain survivors could re-
ceive benefits if the miner was totally
(or for claims filed prior to June 30,
1982, in accordance with section
411(c)(5) of the Act, partially) disabled
due to pneumoconiosis, or if the miner
died due to pneumoconiosis.

(b) Part B. Part B of title IV of the
Act provided that all claims filed be-
tween December 30, 1969, and June 30,
1973, are to be filed with, processed, and
paid by the Secretary of Health, Edu-
cation, and Welfare through the Social
Security Administration; claims filed
by the survivor of a miner before Janu-
ary 1, 1974, or within 6 months of the
miner’s death if death occurred before
January 1, 1974, and claims filed by the
survivor of a miner who was receiving
benefits under part B of title IV of the
Act at the time of death, if filed within
6 months of the miner’s death, are also
adjudicated and paid by the Social Se-
curity Administration.

(c) Section 415. Claims filed by a
miner between July 1 and December 31,
1973, are adjudicated and paid under
section 415. Section 415 provides that a
claim filed between the appropriate
dates shall be filed with and adju-
dicated by the Secretary of Labor
under certain incorporated provisions
of the Longshoremen’s and Harbor
Workers’ Compensation Act (33 U.S.C.
901 et seq.). A claim approved under
section 415 is paid under part B of title
IV of the Act for periods of eligibility
occurring between July 1 and Decem-
ber 31, 1973, by the Secretary of Labor
and for periods of eligibility thereafter,
is paid by a coal mine operator which
is determined liable for the claim or
the Black Lung Disability Trust Fund
if no operator is identified or if the
miner’s last coal mine employment
terminated prior to January 1, 1970. An
operator which may be found liable for
a section 415 claim is notified of the
claim and allowed to participate fully
in the adjudication of such claim. A
claim filed under section 415 is for all
purposes considered as if it were a part
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C claim (see paragraph (d) of this sec-
tion) and the provisions of part C of
title IV of the Act are fully applicable
to a section 415 claim except as is oth-
erwise provided in section 415.

(d) Part C. Claims filed by a miner or
survivor on or after January 1, 1974, are
filed, adjudicated, and paid under the
provisions of part C of title IV of the
Act. Part C requires that a claim filed
on or after January 1, 1974, shall be
filed under an applicable approved
State workers’ compensation law, or if
no such law has been approved by the
Secretary of Labor, the claim may be
filed with the Secretary of Labor under
section 422 of the Act. Claims filed with
the Secretary of Labor under part C
are processed and adjudicated by the
Secretary and paid by a coal mine op-
erator. If the miner’s last coal mine
employment terminated before Janu-
ary 1, 1970, or if no responsible operator
can be identified, benefits are paid by
the Black Lung Disability Trust Fund.
Claims adjudicated under part C are
subject to certain incorporated provi-
sions of the Longshoremen’s and Har-
bor Workers’ Compensation Act.

(e) Section 435. Section 435 of the Act
affords each person who filed a claim
for benefits under part B, section 415,
or part C, and whose claim had been de-
nied or was still pending as of March 1,
1978, the effective date of the Black
Lung Benefits Reform Act of 1977, the
right to have his or her claim reviewed
on the basis of the 1977 amendments to
the Act, and under certain cir-
cumstances to submit new evidence in
support of the claim.

(f) Changes made by the Black Lung
Benefits Reform Act of 1977. In addition
to those changes which are reflected in
paragraphs (a) through (e) of this sec-
tion, the Black Lung Benefits Reform
Act of 1977 contains a number of sig-
nificant amendments to the Act’s
standards for determining eligibility
for benefits. Among these are:

(1) A provision which clarifies the
definition of ‘‘pneumoconiosis’’ to in-
clude any ‘‘chronic dust disease of the
lung and its sequelae, including res-
piratory and pulmonary impairments,
arising out of coal mine employment’’;

(2) A provision which defines ‘‘miner’’
to include any person who works or has
worked in or around a coal mine or

coal preparation facility, and in coal
mine construction or coal transpor-
tation under certain circumstances;

(3) A provision which limits the de-
nial of a claim solely on the basis of
employment in a coal mine;

(4) A provision which authorizes the
Secretary of Labor to establish stand-
ards and develop criteria for deter-
mining total disability or death due to
pneumoconiosis with respect to a part
C claim;

(5) A new presumption which requires
the payment of benefits to the sur-
vivors of a miner who was employed for
25 or more years in the mines under
certain conditions;

(6) Provisions relating to the treat-
ment to be accorded a survivor’s affi-
davit, certain X-ray interpretations,
and certain autopsy reports in the de-
velopment of a claim; and

(7) Other clarifying, procedural, and
technical amendments.

(g) Changes made by the Black Lung
Benefits Revenue Act of 1977. The Black
Lung Benefits Revenue Act of 1977 es-
tablished the Black Lung Disability
Trust Fund which is financed by a
specified tax imposed upon each ton of
coal (except lignite) produced and sold
or used in the United States after
March 31, 1978. The Secretary of the
Treasury is the managing trustee of
the fund and benefits are paid from the
fund upon the direction of the Sec-
retary of Labor. The fund was made
liable for the payment of all claims ap-
proved under section 415, part C and
section 435 of the Act for all periods of
eligibility occurring on or after Janu-
ary 1, 1974, with respect to claims
where the miner’s last coal mine em-
ployment terminated before January 1,
1970, or where individual liability can
not be assessed against a coal mine op-
erator due to bankruptcy, insolvency,
or the like. The fund was also author-
ized to pay certain claims which a re-
sponsible operator has refused to pay
within a reasonable time, and to seek
reimbursement from such operator.
The purpose of the fund and the Black
Lung Benefits Revenue Act of 1977 was
to insure that coal mine operators, or
the coal industry, will fully bear the
cost of black lung disease for the
present time and in the future. The
Black Lung Benefits Revenue Act of
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1977 also contained other provisions re-
lating to the fund and authorized a
coal mine operator to establish its own
trust fund for the payment of certain
claims.

(h) Changes made by the Black Lung
Benefits Amendments of 1981. In addition
to the change reflected in paragraph (a)
of this section, the Black Lung Bene-
fits Amendments of 1981 made a num-
ber of significant changes in the Act’s
standards for determining eligibility
for benefits and concerning the pay-
ment of such benefits. The following
changes are all applicable to claims
filed on or after January 1, 1982:

(1) The Secretary of Labor may re-
read any X-ray submitted in support of
a claim and may rely upon a second
opinion concerning such an X-ray as a
means of auditing the validity of the
claim;

(2) The rebuttable presumption that
the death of a miner with ten or more
years employment in the coal mines,
who died of a respirable disease, was
due to pneumoconiosis is no longer ap-
plicable;

(3) The rebuttable presumption that
the total disability of a miner with fif-
teen or more years employment in the
coal mines, who has demonstrated a to-
tally disabling respiratory or pul-
monary impairment, is due to pneumo-
coniosis is no longer applicable;

(4) In the case of deceased miners,
where no medical or other relevant evi-
dence is available, only affidavits from
persons not eligible to receive benefits
as a result of the adjudication of the
claim will be considered sufficient to
establish entitlement to benefits;

(5) Unless the miner was found enti-
tled to benefits as a result of a claim
filed prior to January 1, 1982, benefits
are payable on survivors’ claims filed
on and after January 1, 1982, only when
the miner’s death was due to pneumo-
coniosis;

(6) Benefits payable under this part
are subject to an offset on account of
excess earnings by the miner; and

(7) Other technical amendments.
(i) Changes made by the Black Lung

Benefits Revenue Act of 1981. The Black
Lung Benefits Revenue Act of 1981 tem-
porarily doubles the amount of the tax
upon coal until the fund shall have re-
paid all advances received from the

United States Treasury and the inter-
est on all such advances. The fund is
also made liable for the payment of
certain claims previously denied under
the 1972 version of the Act and subse-
quently approved under section 435 and
for the reimbursement of operators and
insurers for benefits previously paid by
them on such claims. With respect to
claims filed on or after January 1, 1982,
the fund’s authorization for the pay-
ment of interim benefits is limited to
the payment of prospective benefits
only. These changes also define the
rates of interest to be paid to and by
the fund.

(j) Longshoremen’s Act provisions. The
adjudication of claims filed under sec-
tions 415, 422 and 435 of the Act is gov-
erned by various procedural and other
provisions contained in the Longshore-
men’s and Harbor Workers’ Compensa-
tion Act (LHWCA), as amended from
time to time, which are incorporated
within the Act by sections 415 and 422.
The incorporated LHWCA provisions
are applicable under the Act except as
is otherwise provided by the Act or as
provided by regulations of the Sec-
retary. Although occupational disease
benefits are also payable under the
LHWCA, the primary focus of the pro-
cedures set forth in that Act is upon a
time definite of traumatic injury or
death. Because of this and other sig-
nificant differences between a black
lung and longshore claim, it is deter-
mined, in accordance with the author-
ity set forth in section 422 of the Act,
that certain of the incorporated proce-
dures prescribed by the LHWCA must
be altered to fit the circumstances or-
dinarily confronted in the adjudication
of a black lung claim. The changes
made are based upon the Department’s
experience in processing black lung
claims since July 1, 1973, and all such
changes are specified in this part or
part 727 of this subchapter (see
§ 725.4(d)). No other departure from the
incorporated provisions of the LHWCA
is intended.

(k) Social Security Act provisions. Sec-
tion 402 of Part A of the Act incor-
porates certain definitional provisions
from the Social Security Act, 42 U.S.C.
301 et seq. Section 430 provides that the
1972, 1977 and 1981 amendments to part
B of the Act shall also apply to part C
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‘‘to the extent appropriate.’’ Sections
412 and 413 incorporate various provi-
sions of the Social Security Act into
part B of the Act. To the extent appro-
priate, therefore, these provisions also
apply to part C. In certain cases, the
Department has varied the terms of the
Social Security Act provisions to ac-
commodate the unique needs of the
black lung benefits program. Parts of
the Longshore and Harbor Workers’
Compensation Act are also incor-
porated into part C. Where the incor-
porated provisions of the two acts are
inconsistent, the Department has exer-
cised its broad regulatory powers to
choose the extent to which each incor-
poration is appropriate. Finally, Sec-
tion 422(g), contained in part C of the
Act, incorporates 42 U.S.C. 403(b)–(l).

§ 725.2 Purpose and applicability of
this part.

(a) This part sets forth the proce-
dures to be followed and standards to
be applied in filing, processing, adjudi-
cating, and paying claims filed under
part C of title IV of the Act.

(b) This part applies to all claims
filed under part C of title IV of the Act
on or after August 18, 1978 and shall
also apply to claims that were pending
on August 18, 1978.

(c) The provisions of this part reflect
revisions that became effective on
Janaury 19, 2001. This part applies to
all claims filed, and all benefits pay-
ments made, after January 19, 2001.
With the exception of the following
sections, this part shall also apply to
the adjudication of claims that were
pending on January 19, 2001: §§ 725.309,
725.310, 725.351, 725.360, 725.367, 725.406,
725.407, 725.408, 725.409, 725.410, 725.411,
725.412, 725.414, 725.415, 725.416, 725.417,
725.418, 725.421(b), 725.423, 725.454,
725.456, 725.457, 725.458, 725.459, 725.465,
725.491, 725.492, 725.493, 725.494, 725.495,
725.547. The version of those sections
set forth in 20 CFR, parts 500 to end,
edition revised as of April 1, 1999, apply
to the adjudications of claims that
were pending on January 19, 2001. For
purposes of construing the provisions
of this section, a claim shall be consid-
ered pending on January 19, 2001 if it
was not finally denied more than one
year prior to that date.

§ 725.3 Contents of this part.
(a) This subpart describes the statu-

tory provisions which relate to claims
considered under this part, the purpose
and scope of this part, definitions and
usages of terms applicable to this part,
and matters relating to the avail-
ability of information collected by the
Department of Labor in connection
with the processing of claims.

(b) Subpart B contains criteria for
determining who may be found entitled
to benefits under this part and other
provisions relating to the conditions
and duration of eligibility of a par-
ticular individual.

(c) Subpart C describes the proce-
dures to be followed and action to be
taken in connection with the filing of a
claim under this part.

(d) Subpart D sets forth the duties
and powers of the persons designated
by the Secretary of Labor to adjudicate
claims and provisions relating to the
rights of parties and representatives of
parties.

(e) Subpart E contains the procedures
for developing evidence and adjudi-
cating entitlement and liability issues
by the district director.

(f) Subpart F describes the proce-
dures to be followed if a hearing before
the Office of Administrative Law
Judges is required.

(g) Subpart G contains provisions
governing the identification of a coal
mine operator which may be liable for
the payment of a claim.

(h) Subpart H contains provisions
governing the payment of benefits with
respect to an approved claim.

(i) Subpart I describes the statutory
mechanisms provided for the enforce-
ment of a coal mine operator’s liabil-
ity, sets forth the penalties which may
be applied in the case of a defaulting
coal mine operator, and describes the
obligation of coal operators and their
insurance carriers to file certain re-
ports.

(j) Subpart J describes the right of
certain beneficiaries to receive medical
treatment benefits and vocational re-
habilitation under the Act.

§ 725.4 Applicability of other parts in
this title.

(a) Part 718. Part 718 of this sub-
chapter, which contains the criteria
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and standards to be applied in deter-
mining whether a miner is or was to-
tally disabled due to pneumoconiosis,
or whether a miner died due to pneu-
moconiosis, shall be applicable to the
determination of claims under this
part. Claims filed after March 31, 1980,
are subject to part 718 as promulgated
by the Secretary in accordance with
section 402(f)(1) of the Act on February
29, 1980 (see § 725.2(c)). The criteria con-
tained in subpart C of part 727 of this
subchapter are applicable in deter-
mining claims filed prior to April 1,
1980, under this part, and such criteria
shall be applicable at all times with re-
spect to claims filed under this part
and under section 11 of the Black Lung
Benefits Reform Act of 1977.

(b) Parts 715, 717, and 720. Pertinent
and significant provisions of Parts 715,
717, and 720 of this subchapter (for-
merly contained in 20 CFR, parts 500 to
end, edition revised as of April 1, 1978),
which established the procedures for
the filing, processing, and payment of
claims filed under section 415 of the
Act, are included within this part as
appropriate.

(c) Part 726. Part 726 of this sub-
chapter, which sets forth the obliga-
tions imposed upon a coal operator to
insure or self-insure its liability for the
payment of benefits to certain eligible
claimants, is applicable to this part as
appropriate.

(d) Part 727. Part 727 of this sub-
chapter, which governs the review, ad-
judication and payment of pending and
denied claims under section 435 of the
Act, is applicable with respect to such
claims. The criteria contained in sub-
part C of part 727 for determining a
claimant’s eligibility for benefits are
applicable under this part with respect
to all claims filed before April 1, 1980,
and to all claims filed under this part
and under section 11 of the Black Lung
Benefits Reform Act of 1977. Because
the part 727 regulations affect an in-
creasingly smaller number of claims,
however, the Department has discon-
tinued publication of the criteria in the
Code of Federal Regulations. The part
727 criteria may be found at 43 FR
36818, Aug. 18, 1978 or 20 CFR, parts 500
to end, edition revised as of April 1,
1999.

(e) Part 410. Part 410 of this title,
which sets forth provisions relating to
a claim for black lung benefits under
part B of title IV of the Act, is inappli-
cable to this part except as is provided
in this part, or in part 718 of this sub-
chapter.

§ 725.101 Definition and use of terms.
(a) Definitions. For purposes of this

subchapter, except where the content
clearly indicates otherwise, the fol-
lowing definitions apply:

(1) The Act means the Federal Coal
Mine Health and Safety Act, Public
Law 91–173, 83 Stat. 742, 30 U.S.C. 801–
960, as amended by the Black Lung
Benefits Act of 1972, the Mine Safety
and Health Act of 1977, the Black Lung
Benefits Reform Act of 1977, the Black
Lung Benefits Revenue Act of 1977, the
Black Lung Benefits Revenue Act of
1981, and the Black Lung Benefits
Amendments of 1981.

(2) The Longshoremen’s Act or LHWCA
means the Longshoremen’s and Harbor
Workers’ Compensation Act of March 4,
1927, c. 509, 44 Stat. 1424, 33 U.S.C. 901–
950, as amended from time to time.

(3) The Social Security Act means the
Social Security Act, Act of August 14,
1935, c. 531, 49 Stat. 620, 42 U.S.C. 301–
431, as amended from time to time.

(4) Administrative law judge means a
person qualified under 5 U.S.C. 3105 to
conduct hearings and adjudicate claims
for benefits filed pursuant to section
415 and part C of the Act. Until March
1, 1979, it shall also mean an individual
appointed to conduct such hearings and
adjudicate such claims under Public
Law 94–504.

(5) Beneficiary means a miner or any
surviving spouse, divorced spouse,
child, parent, brother or sister, who is
entitled to benefits under either sec-
tion 415 or part C of title IV of the Act.

(6) Benefits means all money or other
benefits paid or payable under section
415 or part C of title IV of the Act on
account of disability or death due to
pneumoconiosis, including augmented
benefits (see § 725.520(c)). The term also
includes any expenses related to the
medical examination and testing au-
thorized by the district director pursu-
ant to § 725.406.

(7) Benefits Review Board or Board
means the Benefits Review Board, U.S.
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Department of Labor, an appellate tri-
bunal appointed by the Secretary of
Labor pursuant to the provisions of
section 21(b)(1) of the LHWCA. See
parts 801 and 802 of this title.

(8) Black Lung Disability Trust Fund
or the fund means the Black Lung Dis-
ability Trust Fund established by the
Black Lung Benefits Revenue Act of
1977, as amended by the Black Lung
Benefits Revenue Act of 1981, for the
payment of certain claims adjudicated
under this part (see subpart G of this
part).

(9) Chief Administrative Law Judge
means the Chief Administrative Law
Judge of the Office of Administrative
Law Judges, U.S. Department of Labor,
800 K Street, NW., suite 400, Wash-
ington, DC 20001–8002.

(10) Claim means a written assertion
of entitlement to benefits under sec-
tion 415 or part C of title IV of the Act,
submitted in a form and manner au-
thorized by the provisions of this sub-
chapter.

(11) Claimant means an individual
who files a claim for benefits under
this part.

(12) Coal mine means an area of land
and all structures, facilities, machin-
ery, tools, equipment, shafts, slopes,
tunnels, excavations and other prop-
erty, real or personal, placed upon,
under or above the surface of such land
by any person, used in, or to be used in,
or resulting from, the work of extract-
ing in such area bituminous coal, lig-
nite or anthracite from its natural de-
posits in the earth by any means or
method, and in the work of preparing
the coal so extracted, and includes cus-
tom coal preparation facilities.

(13) Coal preparation means the break-
ing, crushing, sizing, cleaning, wash-
ing, drying, mixing, storing and load-
ing of bituminous coal, lignite or an-
thracite, and such other work of pre-
paring coal as is usually done by the
operator of a coal mine.

(14) Department means the United
States Department of Labor.

(15) Director means the Director,
OWCP, or his or her designee.

(16) District Director means a person
appointed as provided in sections 39
and 40 of the LHWCA, or his or her des-
ignee, who is authorized to develop and
adjudicate claims as provided in this

subchapter (see § 725.350). The term Dis-
trict Director is substituted for the
term Deputy Commissioner wherever
that term appears in the regulations.
This substitution is for administrative
purposes only and in no way affects the
power or authority of the position as
established in the statute. Any action
taken by a person under the authority
of a district director will be considered
the action of a deputy commissioner.

(17) Division or DCMWC means the Di-
vision of Coal Mine Workers’ Com-
pensation in the OWCP, Employment
Standards Administration, United
States Department of Labor.

(18) Insurer or carrier means any pri-
vate company, corporation, mutual as-
sociation, reciprocal or interinsurance
exchange, or any other person or fund,
including any State fund, authorized
under the laws of a State to insure em-
ployers’ liability under workers’ com-
pensation laws. The term also includes
the Secretary of Labor in the exercise
of his or her authority under section
433 of the Act.

(19) Miner or coal miner means any in-
dividual who works or has worked in or
around a coal mine or coal preparation
facility in the extraction or prepara-
tion of coal. The term also includes an
individual who works or has worked in
coal mine construction or transpor-
tation in or around a coal mine, to the
extent such individual was exposed to
coal mine dust as a result of such em-
ployment (see § 725.202). For purposes of
this definition, the term does not in-
clude coke oven workers.

(20) The Nation’s coal mines means all
coal mines located in any State.

(21) Office or OWCP means the Office
of Workers’ Compensation Programs,
United States Department of Labor.

(22) Office of Administrative Law
Judges means the Office of Administra-
tive Law Judges, U.S. Department of
Labor.

(23) Operator means any owner, les-
see, or other person who operates, con-
trols or supervises a coal mine, includ-
ing a prior or successor operator as de-
fined in section 422 of the Act and cer-
tain transportation and construction
employers (see subpart G of this part).

(24) Person means an individual, part-
nership, association, corporation, firm,
subsidiary or parent of a corporation,
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or other organization or business enti-
ty.

(25) Pneumoconiosis means a chronic
dust disease of the lung and its
sequelae, including respiratory and
pulmonary impairments, arising out of
coal mine employment (see part 718 of
this subchapter).

(26) Responsible operator means an op-
erator which has been determined to be
liable for the payment of benefits to a
claimant for periods of eligibility after
December 31, 1973, with respect to a
claim filed under section 415 or part C
of title IV of the Act or reviewed under
section 435 of the Act.

(27) Secretary means the Secretary of
Labor, United States Department of
Labor, or a person, authorized by him
or her to perform his or her functions
under title IV of the Act.

(28) State includes any state of the
United States, the District of Colum-
bia, the Commonwealth of Puerto Rico,
the Virgin Islands, American Samoa,
Guam, the Trust Territory of the Pa-
cific Islands, and prior to January 3,
1959, and August 21, 1959, respectively,
the territories of Alaska and Hawaii.

(29) Total disability and partial dis-
ability, for purposes of this part, have
the meaning given them as provided in
part 718 of this subchapter.

(30) Underground coal mine means a
coal mine in which the earth and other
materials which lie above and around
the natural deposit of coal (i.e., over-
burden) are not removed in mining; in-
cluding all land, structures, facilities,
machinery, tools, equipment, shafts,
slopes, tunnels, excavations and other
property, real or personal, appurtenant
thereto.

(31) A workers’ compensation law
means a law providing for payment of
benefits to employees, and their de-
pendents and survivors, for disability
on account of injury, including occupa-
tional disease, or death, suffered in
connection with their employment. A
payment funded wholly out of general
revenues shall not be considered a pay-
ment under a workers’ compensation
law.

(32) Year means a period of one cal-
endar year (365 days, or 366 days if one
of the days is February 29), or partial
periods totaling one year, during which
the miner worked in or around a coal

mine or mines for at least 125 ‘‘working
days.’’ A ‘‘working day’’ means any day
or part of a day for which a miner re-
ceived pay for work as a miner, but
shall not include any day for which the
miner received pay while on an ap-
proved absence, such as vacation or
sick leave. In determining whether a
miner worked for one year, any day for
which the miner received pay while on
an approved absence, such as vacation
or sick leave, may be counted as part
of the calendar year and as partial pe-
riods totaling one year.

(i) If the evidence establishes that
the miner worked in or around coal
mines at least 125 working days during
a calendar year or partial periods to-
taling one year, then the miner has
worked one year in coal mine employ-
ment for all purposes under the Act. If
a miner worked fewer than 125 working
days in a year, he or she has worked a
fractional year based on the ratio of
the actual number of days worked to
125. Proof that the miner worked more
than 125 working days in a calendar
year or partial periods totaling a year,
shall not establish more than one year.

(ii) To the extent the evidence per-
mits, the beginning and ending dates of
all periods of coal mine employment
shall be ascertained. The dates and
length of employment may be estab-
lished by any credible evidence includ-
ing (but not limited to) company
records, pension records, earnings
statements, coworker affidavits, and
sworn testimony. If the evidence estab-
lishes that the miner’s employment
lasted for a calendar year or partial pe-
riods totaling a 365-day period amount-
ing to one year, it shall be presumed,
in the absence of evidence to the con-
trary, that the miner spent at least 125
working days in such employment.

(iii) If the evidence is insufficient to
establish the beginning and ending
dates of the miner’s coal mine employ-
ment, or the miner’s employment
lasted less than a calendar year, then
the adjudication officer may use the
following formula: divide the miner’s
yearly income from work as a miner by
the coal mine industry’s average daily
earnings for that year, as reported by
the Bureau of Labor Statistics (BLS).
A copy of the BLS table shall be made
a part of the record if the adjudication
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officer uses this method to establish
the length of the miner’s work history.

(iv) No periods of coal mine employ-
ment occurring outside the United
States shall be considered in com-
puting the miner’s work history.

(b) Statutory terms. The definitions
contained in this section shall not be
construed in derogation of terms of the
Act.

(c) Dependents and survivors. Depend-
ents and survivors are those persons
described in subpart B of this part.

§ 725.102 Disclosure of program infor-
mation.

(a) All reports, records, or other doc-
uments filed with the OWCP with re-
spect to claims are the records of the
OWCP. The Director or his or her des-
ignee shall be the official custodian of
those records maintained by the OWCP
at its national office. The District Di-
rector shall be the official custodian of
those records maintained at a district
office.

(b) The official custodian of any
record sought to be inspected shall per-
mit or deny inspection in accordance
with the Department of Labor’s regula-
tions pertaining thereto (see 29 CFR
Part 70). The original record in any
such case shall not be removed from
the Office of the custodian for such in-
spection. The custodian may, in his or
her discretion, deny inspection of any
record or part thereof which is of a
character specified in 5 U.S.C. 552(b) if
in his or her opinion such inspection
may result in damage, harm, or harass-
ment to the beneficiary or to any other
person. For special provisions con-
cerning release of information regard-
ing injured employees undergoing vo-
cational rehabilitation, see § 702.508 of
this chapter.

(c) Any person may request copies of
records he or she has been permitted to
inspect. Such requests shall be ad-
dressed to the official custodian of the
records sought to be copied. The offi-
cial custodian shall provide the re-
quested copies under the terms and
conditions specified in the Department
of Labor’s regulations relating thereto
(see 29 CFR Part 70).

(d) Any party to a claim (§ 725.360) or
his or her duly authorized representa-
tive shall be permitted upon request to

inspect the file which has been com-
piled in connection with such claim.
Any party to a claim or representative
of such party shall upon request be pro-
vided with a copy of any or all material
contained in such claim file. A request
for information by a party or rep-
resentative made under this paragraph
shall be answered within a reasonable
time after receipt by the Office. Inter-
nal documents prepared by the district
director which do not constitute evi-
dence of a fact which must be estab-
lished in connection with a claim shall
not be routinely provided or presented
for inspection in accordance with a re-
quest made under this paragraph.

§ 725.103 Burden of proof.

Except as otherwise provided in this
part and part 718, the burden of proving
a fact alleged in connection with any
provision shall rest with the party
making such allegation.

Subpart B—Persons Entitled to
Benefits, Conditions, and Du-
ration of Entitlement

§ 725.201 Who is entitled to benefits;
contents of this subpart.

(a) Section 415 and part C of the Act
provide for the payment of periodic
benefits in accordance with this part
to:

(1) A miner (see § 725.202) who is de-
termined to be totally disabled due to
pneumoconiosis; or

(2) The surviving spouse or surviving
divorced spouse or, where neither ex-
ists, the child of a deceased miner,
where the deceased miner:

(i) Was receiving benefits under sec-
tion 415 or part C of title IV of the Act
as a result of a claim filed prior to Jan-
uary 1, 1982; or

(ii) Is determined as a result of a
claim filed prior to January 1, 1982, to
have been totally disabled due to pneu-
moconiosis at the time of death, or to
have died due to pneumoconiosis. Sur-
vivors of miners whose claims are filed
on or after January 1, 1982, must estab-
lish that the deceased miner’s death
was due to pneumoconiosis in order to
establish their entitlement to benefits,
except where entitlement is estab-
lished under § 718.306 of this subchapter
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on a survivor’s claim filed prior to
June 30, 1982, or;

(3) The child of a miner’s surviving
spouse who was receiving benefits
under section 415 or part C of title IV
of the Act at the time of such spouse’s
death; or

(4) The surviving dependent parents,
where there is no surviving spouse or
child, or the surviving dependent
brothers or sisters, where there is no
surviving spouse, child, or parent, of a
miner, where the deceased miner;

(i) Was receiving benefits under sec-
tion 415 or part C of title IV of the Act
as a result of a claim filed prior to Jan-
uary 1, 1982; or

(ii) Is determined as a result of a
claim filed prior to January 1, 1982, to
have been totally disabled due to pneu-
moconiosis at the time of death, or to
have died due to pneumoconiosis. Sur-
vivors of miners whose claims are filed
on or after January 1, 1982, must estab-
lish that the deceased miner’s death
was due to pneumoconiosis in order to
establish their entitlement to benefits,
except where entitlement is estab-
lished under § 718.306 of this subchapter
on a survivor’s claim filed prior to
June 30, 1982.

(b) Section 411(c)(5) of the Act pro-
vides for the payment of benefits to the
eligible survivors of a miner employed
for 25 or more years in the mines prior
to June 30, 1971, if the miner’s death
occurred on or before March 1, 1978, and
if the claim was filed prior to June 30,
1982, unless it is established that at the
time of death, the miner was not to-
tally or partially disabled due to pneu-
moconiosis. For the purposes of this
part the term ‘‘total disability’’ shall
mean partial disability with respect to
a claim for which eligibility is estab-
lished under section 411(c)(5) of the
Act. See § 718.306 of this subchapter
which implements this provision of the
Act.

(c) The provisions contained in this
subpart describe the conditions of enti-
tlement to benefits applicable to a
miner, or a surviving spouse, child,
parent, brother, or sister, and the
events which establish or terminate en-
titlement to benefits.

(d) In order for an entitled miner or
surviving spouse to qualify for aug-
mented benefits because of one or more

dependents, such dependents must
meet relationship and dependency re-
quirements with respect to such bene-
ficiary prescribed by or pursuant to the
Act. Such requirements are also set
forth in this subpart.

CONDITIONS AND DURATION OF
ENTITLEMENT: MINER

§ 725.202 Miner defined; condition of
entitlement, miner.

(a) Miner defined. A ‘‘miner’’ for the
purposes of this part is any person who
works or has worked in or around a
coal mine or coal preparation facility
in the extraction, preparation, or
transportation of coal, and any person
who works or has worked in coal mine
construction or maintenance in or
around a coal mine or coal preparation
facility. There shall be a rebuttable
presumption that any person working
in or around a coal mine or coal prepa-
ration facility is a miner. This pre-
sumption may be rebutted by proof
that:

(1) The person was not engaged in the
extraction, preparation or transpor-
tation of coal while working at the
mine site, or in maintenance or con-
struction of the mine site; or

(2) The individual was not regularly
employed in or around a coal mine or
coal preparation facility.

(b) Coal mine construction and trans-
portation workers; special provisions. A
coal mine construction or transpor-
tation worker shall be considered a
miner to the extent such individual is
or was exposed to coal mine dust as a
result of employment in or around a
coal mine or coal preparation facility.
A transportation worker shall be con-
sidered a miner to the extent that his
or her work is integral to the extrac-
tion or preparation of coal. A construc-
tion worker shall be considered a miner
to the extent that his or her work is in-
tegral to the building of a coal or un-
derground mine (see § 725.101(a)(12),
(30)).

(1) There shall be a rebuttable pre-
sumption that such individual was ex-
posed to coal mine dust during all peri-
ods of such employment occurring in or
around a coal mine or coal preparation
facility for purposes of:
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(i) Determining whether such indi-
vidual is or was a miner;

(ii) Establishing the applicability of
any of the presumptions described in
section 411(c) of the Act and part 718 of
this subchapter; and

(iii) Determining the identity of a
coal mine operator liable for the pay-
ment of benefits in accordance with
§ 725.495.

(2) The presumption may be rebutted
by evidence which demonstrates that:

(i) The individual was not regularly
exposed to coal mine dust during his or
her work in or around a coal mine or
coal preparation facility; or

(ii) The individual did not work regu-
larly in or around a coal mine or coal
preparation facility.

(c) A person who is or was a self-em-
ployed miner or independent con-
tractor, and who otherwise meets the
requirements of this paragraph, shall
be considered a miner for the purposes
of this part.

(d) Conditions of entitlement; miner. An
individual is eligible for benefits under
this subchapter if the individual:

(1) Is a miner as defined in this sec-
tion; and

(2) Has met the requirements for en-
titlement to benefits by establishing
that he or she:

(i) Has pneumoconiosis (see § 718.202),
and

(ii) The pneumoconiosis arose out of
coal mine employment (see § 718.203),
and

(iii) Is totally disabled (see
§ 718.204(c)), and

(iv) The pneumoconiosis contributes
to the total disability (see § 718.204(c));
and

(3) Has filed a claim for benefits in
accordance with the provisions of this
part.

§ 725.203 Duration and cessation of en-
titlement; miner.

(a) An individual is entitled to bene-
fits as a miner for each month begin-
ning with the first month on or after
January 1, 1974, in which the miner is
totally disabled due to pneumoconiosis
arising out of coal mine employment.

(b) The last month for which such in-
dividual is entitled to benefits is the
month before the month during which

either of the following events first oc-
curs:

(1) The miner dies; or
(2) The miner’s total disability ceases

(see § 725.504).
(c) An individual who has been fi-

nally adjudged to be totally disabled
due to pneumoconiosis and is receiving
benefits under the Act shall promptly
notify the Office and the responsible
coal mine operator, if any, if he or she
engages in his or her usual coal mine
work or comparable and gainful work.

(d) Upon reasonable notice, an indi-
vidual who has been finally adjudged
entitled to benefits shall submit to any
additional tests or examinations the
Office deems appropriate, and shall
submit medical reports and other rel-
evant evidence the Office deems nec-
essary, if an issue arises pertaining to
the validity of the original award.

CONDITIONS AND DURATION OF ENTITLE-
MENT: MINER’S DEPENDENTS (AUG-
MENTED BENEFITS)

§ 725.204 Determination of relation-
ship; spouse.

(a) For the purpose of augmenting
benefits, an individual will be consid-
ered to be the spouse of a miner if:

(1) The courts of the State in which
the miner is domiciled would find that
such individual and the miner validly
married; or

(2) The courts of the State in which
the miner is domiciled would find,
under the law they would apply in de-
termining the devolution of the min-
er’s intestate personal property, that
the individual is the miner’s spouse; or

(3) Under State law, such individual
would have the right of a spouse to
share in the miner’s intestate personal
property; or

(4) Such individual went through a
marriage ceremony with the miner re-
sulting in a purported marriage be-
tween them and which, but for a legal
impediment, would have been a valid
marriage, unless the individual entered
into the purported marriage with
knowledge that it was not a valid mar-
riage, or if such individual and the
miner were not living in the same
household in the month in which a re-
quest is filed that the miner’s benefits
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be augmented because such individual
qualifies as the miner’s spouse.

(b) The qualification of an individual
for augmentation purposes under this
section shall end with the month be-
fore the month in which:

(1) The individual dies, or
(2) The individual who previously

qualified as a spouse for purposes of
§ 725.520(c), entered into a valid mar-
riage without regard to this section,
with a person other than the miner.

§ 725.205 Determination of depend-
ency; spouse.

For the purposes of augmenting bene-
fits, an individual who is the miner’s
spouse (see § 725.204) will be determined
to be dependent upon the miner if:

(a) The individual is a member of the
same household as the miner (see
§ 725.232); or

(b) The individual is receiving reg-
ular contributions from the miner for
support (see § 725.233(c)); or

(c) The miner has been ordered by a
court to contribute to such individual’s
support (see § 725.233(e)); or

(d) The individual is the natural par-
ent of the son or daughter of the miner;
or

(e) The individual was married to the
miner (see § 725.204) for a period of not
less than 1 year.

§ 725.206 Determination of relation-
ship; divorced spouse.

For the purposes of augmenting bene-
fits with respect to any claim consid-
ered or reviewed under this part or part
727 of this subchapter (see § 725.4(d)), an
individual will be considered to be the
divorced spouse of a miner if the indi-
vidual’s marriage to the miner has
been terminated by a final divorce on
or after the 10th anniversary of the
marriage unless, if such individual was
married to and divorced from the
miner more than once, such individual
was married to the miner in each cal-
endar year of the period beginning 10
years immediately before the date on
which any divorce became final.

§ 725.207 Determination of depend-
ency; divorced spouse.

For the purpose of augmenting bene-
fits, an individual who is the miner’s
divorced spouse (§ 725.206) will be deter-

mined to be dependent upon the miner
if:

(a) The individual is receiving at
least one-half of his or her support
from the miner (see § 725.233(g)); or

(b) The individual is receiving sub-
stantial contributions from the miner
pursuant to a written agreement (see
§ 725.233(c) and (f)); or

(c) A court order requires the miner
to furnish substantial contributions to
the individual’s support (see § 725.233(c)
and (e)).

§ 725.208 Determination of relation-
ship; child.

As used in this section, the term
‘‘beneficiary’’ means only a surviving
spouse entitled to benefits at the time
of death (see § 725.212), or a miner. An
individual will be considered to be the
child of a beneficiary if:

(a) The courts of the State in which
the beneficiary is domiciled (see
§ 725.231) would find, under the law they
would apply, that the individual is the
beneficiary’s child; or

(b) The individual is the legally
adopted child of such beneficiary; or

(c) The individual is the stepchild of
such beneficiary by reason of a valid
marriage of the individual’s parent or
adopting parent to such beneficiary; or

(d) The individual does not bear the
relationship of child to such bene-
ficiary under paragraph (a), (b), or (c)
of this section, but would, under State
law, have the same right as a child to
share in the beneficiary’s intestate per-
sonal property; or

(e) The individual is the natural son
or daughter of a beneficiary but is not
a child under paragraph (a), (b), or (c)
of this section, and is not considered to
be the child of the beneficiary under
paragraph (d) of this section if the ben-
eficiary and the mother or the father,
as the case may be, of the individual
went through a marriage ceremony re-
sulting in a purported marriage be-
tween them which but for a legal im-
pediment (see § 725.230) would have been
a valid marriage; or

(f) The individual is the natural son
or daughter of a beneficiary but is not
a child under paragraph (a), (b), or (c)
of this section, and is not considered to
be the child of the beneficiary under
paragraph (d) or (e) of this section,
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such individual shall nevertheless be
considered to be the child of the bene-
ficiary if:

(1) The beneficiary, prior to his or
her entitlement to benefits, has ac-
knowledged in writing that the indi-
vidual is his or her son or daughter, or
has been decreed by a court to be the
parent of the individual, or has been
ordered by a court to contribute to the
support of the individual (see
§ 725.233(e)) because the individual is his
or her son or daughter; or

(2) Such beneficiary is shown by sat-
isfactory evidence to be the father or
mother of the individual and was living
with or contributing to the support of
the individual at the time the bene-
ficiary became entitled to benefits.

§ 725.209 Determination of depend-
ency; child.

(a) For purposes of augmenting the
benefits of a miner or surviving spouse,
the term ‘‘beneficiary’’ as used in this
section means only a miner or sur-
viving spouse entitled to benefits (see
§ 725.202 and § 725.212). An individual
who is the beneficiary’s child (§ 725.208)
will be determined to be, or to have
been, dependent on the beneficiary, if
the child:

(1) Is unmarried; and
(2)(i) Is under 18 years of age; or
(ii) Is under a disability as defined in

section 223(d) of the Social Security
Act, 42 U.S.C. 423(d); or

(iii) Is 18 years of age or older and is
a student.

(b)(1) The term ‘‘student’’ means a
‘‘full-time student’’ as defined in sec-
tion 202(d)(7) of the Social Security
Act, 42 U.S.C. 402(d)(7) (see §§ 404.367—
404.369 of this title), or an individual
under 23 years of age who has not com-
pleted 4 years of education beyond the
high school level and who is regularly
pursuing a full-time course of study or
training at an institution which is:

(i) A school, college, or university op-
erated or directly supported by the
United States, or by a State or local
government or political subdivision
thereof; or

(ii) A school, college, or university
which has been accredited by a State
or by a State-recognized or nationally-
recognized accrediting agency or body;
or

(iii) A school, college, or university
not so accredited but whose credits are
accepted, on transfer, by at least three
institutions which are so accredited; or

(iv) A technical, trade, vocational,
business, or professional school accred-
ited or licensed by the Federal or a
State government or any political sub-
division thereof, providing courses of
not less than 3 months’ duration that
prepare the student for a livelihood in
a trade, industry, vocation, or profes-
sion.

(2) A student will be considered to be
‘‘pursuing a full-time course of study
or training at an institution’’ if the
student is enrolled in a noncorrespond-
ence course of at least 13 weeks dura-
tion and is carrying a subject load
which is considered full-time for day
students under the institution’s stand-
ards and practices. A student beginning
or ending a full-time course of study or
training in part of any month will be
considered to be pursuing such course
for the entire month.

(3) A child is considered not to have
ceased to be a student:

(i) During any interim between
school years, if the interim does not
exceed 4 months and the child shows to
the satisfaction of the Office that he or
she has a bona fide intention of con-
tinuing to pursue a full-time course of
study or training; or

(ii) During periods of reasonable du-
ration in which, in the judgment of the
Office, the child is prevented by factors
beyond the child’s control from pur-
suing his or her education.

(4) A student whose 23rd birthday oc-
curs during a semester or the enroll-
ment period in which such student is
pursuing a full-time course of study or
training shall continue to be consid-
ered a student until the end of such pe-
riod, unless eligibility is otherwise ter-
minated.

§ 725.210 Duration of augmented bene-
fits.

Augmented benefits payable on be-
half of a spouse or divorced spouse, or
a child, shall begin with the first
month in which the dependent satisfies
the conditions of relationship and de-
pendency set forth in this subpart.
Augmentation of benefits on account of
a dependent continues through the
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month before the month in which the
dependent ceases to satisfy these con-
ditions, except in the case of a child
who qualifies as a dependent because
such child is a student. In the latter
case, benefits continue to be aug-
mented through the month before the
first month during no part of which
such child qualifies as a student.

§ 725.211 Time of determination of re-
lationship and dependency of
spouse or child for purposes of aug-
mentation of benefits.

With respect to the spouse or child of
a miner entitled to benefits, and with
respect to the child of a surviving
spouse entitled to benefits, the deter-
mination as to whether an individual
purporting to be a spouse or child is re-
lated to or dependent upon such miner
or surviving spouse shall be based on
the facts and circumstances present in
each case, at the appropriate time.

CONDITIONS AND DURATION OF
ENTITLEMENT: MINER’S SURVIVORS

§ 725.212 Conditions of entitlement;
surviving spouse or surviving di-
vorced spouse.

(a) An individual who is the surviving
spouse or surviving divorced spouse of
a miner is eligible for benefits if such
individual:

(1) Is not married;
(2) Was dependent on the miner at

the pertinent time; and
(3) The deceased miner either:
(i) Was receiving benefits under sec-

tion 415 or part C of title IV of the Act
at the time of death as a result of a
claim filed prior to January 1, 1982; or

(ii) Is determined as a result of a
claim filed prior to January 1, 1982, to
have been totally disabled due to pneu-
moconiosis at the time of death or to
have died due to pneumoconiosis. A
surviving spouse or surviving divorced
spouse of a miner whose claim is filed
on or after January 1, 1982, must estab-
lish that the deceased miner’s death
was due to pneumoconiosis in order to
establish entitlement to benefits, ex-
cept where entitlement is established
under § 718.306 of part 718 on a claim
filed prior to June 30, 1982.

(b) If more than one spouse meets the
conditions of entitlement prescribed in
paragraph (a), then each spouse will be

considered a beneficiary for purposes of
section 412(a)(2) of the Act without re-
gard to the existence of any other enti-
tled spouse or spouses.

§ 725.213 Duration of entitlement; sur-
viving spouse or surviving divorced
spouse.

(a) An individual is entitled to bene-
fits as a surviving spouse, or as a sur-
viving divorced spouse, for each month
beginning with the first month in
which all of the conditions of entitle-
ment prescribed in § 725.212 are satis-
fied.

(b) The last month for which such in-
dividual is entitled to such benefits is
the month before the month in which
either of the following events first oc-
curs:

(1) The surviving spouse or surviving
divorced spouse marries; or

(2) The surviving spouse or surviving
divorced spouse dies.

(c) A surviving spouse or surviving
divorced spouse whose entitlement to
benefits has been terminated pursuant
to § 725.213(b)(1) may thereafter again
become entitled to such benefits upon
filing application for such reentitle-
ment, beginning with the first month
after the marriage ends and such indi-
vidual meets the requirements of
§ 725.212. The individual shall not be re-
quired to reestablish the miner’s enti-
tlement to benefits (§ 725.212(a)(3)(i)) or
the miner’s death due to pneumo-
coniosis (§ 725.212(a)(3)(ii)).

§ 725.214 Determination of relation-
ship; surviving spouse.

An individual shall be considered to
be the surviving spouse of a miner if:

(a) The courts of the State in which
the miner was domiciled (see § 725.231)
at the time of his or her death would
find that the individual and the miner
were validly married; or

(b) The courts of the State in which
the miner was domiciled (see § 725.231)
at the time of the miner’s death would
find that the individual was the min-
er’s surviving spouse; or

(c) Under State law, such individual
would have the right of the spouse to
share in the miner’s intestate personal
property; or
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(d) Such individual went through a
marriage ceremony with the miner, re-
sulting in a purported marriage be-
tween them which, but for a legal im-
pediment (see § 725.230), would have
been a valid marriage, unless such indi-
vidual entered into the purported mar-
riage with knowledge that it was not a
valid marriage, or if such individual
and the miner were not living in the
same household at the time of the min-
er’s death.

§ 725.215 Determination of depend-
ency; surviving spouse.

An individual who is the miner’s sur-
viving spouse (see § 725.214) shall be de-
termined to have been dependent on
the miner if, at the time of the miner’s
death:

(a) The individual was living with the
miner (see § 725.232); or

(b) The individual was dependent
upon the miner for support or the
miner has been ordered by a court to
contribute to such individual’s support
(see § 725.233); or

(c) The individual was living apart
from the miner because of the miner’s
desertion or other reasonable cause; or

(d) The individual is the natural par-
ent of the miner’s son or daughter; or

(e) The individual had legally adopt-
ed the miner’s son or daughter while
the individual was married to the
miner and while such son or daughter
was under the age of 18; or

(f) The individual was married to the
miner at the time both of them legally
adopted a child under the age of 18; or

(g)(1) The individual was married to
the miner for a period of not less than
9 months immediately before the day
on which the miner died, unless the
miner’s death:

(i) Is accidental (as defined in para-
graph (g)(2) of this section), or

(ii) Occurs in line of duty while the
miner is a member of a uniformed serv-
ice serving on active duty (as defined
in § 404.1019 of this title), and the sur-
viving spouse was married to the miner
for a period of not less than 3 months
immediately prior to the day on which
such miner died.

(2) For purposes of paragraph (g)(1)(i)
of this section, the death of a miner is
accidental if such individual received
bodily injuries solely through violent,

external, and accidental means, and as
a direct result of the bodily injuries
and independently of all other causes,
dies not later than 3 months after the
day on which such miner receives such
bodily injuries. The term ‘‘accident’’
means an event that was
unpremeditated and unforeseen from
the standpoint of the deceased indi-
vidual. To determine whether the
death of an individual did, in fact, re-
sult from an accident the adjudication
officer will consider all the cir-
cumstances surrounding the casualty.
An intentional and voluntary suicide
will not be considered to be death by
accident; however, suicide by an indi-
vidual who is so incompetent as to be
incapable of acting intentionally and
voluntarily will be considered to be a
death by accident. In no event will the
death of an individual resulting from
violent and external causes be consid-
ered a suicide unless there is direct
proof that the fatal injury was self-in-
flicted.

(3) The provisions of paragraph (g)
shall not apply if the adjudication offi-
cer determines that at the time of the
marriage involved, the miner would
not reasonably have been expected to
live for 9 months.

§ 725.216 Determination of relation-
ship; surviving divorced spouse.

An individual will be considered to be
the surviving divorced spouse of a de-
ceased miner in a claim considered
under this part or reviewed under part
727 of this subchapter (see § 725.4(d)), if
such individual’s marriage to the
miner had been terminated by a final
divorce on or after the 10th anniver-
sary of the marriage unless, if such in-
dividual was married to and divorced
from the miner more than once, such
individual was married to such miner
in each calendar year of the period be-
ginning 10 years immediately before
the date on which any divorce became
final and ending with the year in which
the divorce became final.

§ 725.217 Determination of depend-
ency; surviving divorced spouse.

An individual who is the miner’s sur-
viving divorced spouse (see § 725.216)
shall be determined to have been de-
pendent on the miner if, for the month
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before the month in which the miner
died:

(a) The individual was receiving at
least one-half of his or her support
from the miner (see § 725.233(g)); or

(b) The individual was receiving sub-
stantial contributions from the miner
pursuant to a written agreement (see
§ 725.233(c) and (f)); or

(c) A court order required the miner
to furnish substantial contributions to
the individual’s support (see § 725.233(c)
and (e)).

§ 725.218 Conditions of entitlement;
child.

(a) An individual is entitled to bene-
fits where he or she meets the required
standards of relationship and depend-
ency under this subpart (see § 725.220
and § 725.221) and is the child of a de-
ceased miner who:

(1) Was receiving benefits under sec-
tion 415 or part C of title IV of the Act
as a result of a claim filed prior to Jan-
uary 1, 1982, or

(2) Is determined as a result of a
claim filed prior to January 1, 1982, to
have been totally disabled due to pneu-
moconiosis at the time of death, or to
have died due to pneumoconiosis. A
surviving dependent child of a miner
whose claim is filed on or after Janu-
ary 1, 1982, must establish that the
miner’s death was due to pneumo-
coniosis in order to establish entitle-
ment to benefits, except where entitle-
ment is established under § 718.306 of
this subchapter on a claim filed prior
to June 30, 1982.

(b) A child is not entitled to benefits
for any month for which a miner, or
the surviving spouse or surviving di-
vorced spouse of a miner, establishes
entitlement to benefits.

§ 725.219 Duration of entitlement;
child.

(a) An individual is entitled to bene-
fits as a child for each month begin-
ning with the first month in which all
of the conditions of entitlement pre-
scribed in § 725.218 are satisfied.

(b) The last month for which such in-
dividual is entitled to such benefits is
the month before the month in which
any one of the following events first
occurs:

(1) The child dies;

(2) The child marries;
(3) The child attains age 18; and
(i) Is not a student (as defined in

§ 725.209(b)) during any part of the
month in which the child attains age
18; and

(ii) Is not under a disability (as de-
fined in § 725.209(a)(2)(ii)) at that time;

(4) If the child’s entitlement beyond
age 18 is based on his or her status as
a student, the earlier of:

(i) The first month during no part of
which the child is a student; or

(ii) The month in which the child at-
tains age 23 and is not under a dis-
ability (as defined in § 725.209(a)(2)(ii))
at that time;

(5) If the child’s entitlement beyond
age 18 is based on disability, the first
month in no part of which such indi-
vidual is under a disability.

(c) A child whose entitlement to ben-
efits terminated with the month before
the month in which the child attained
age 18, or later, may thereafter (pro-
vided such individual is not married)
again become entitled to such benefits
upon filing application for such reenti-
tlement, beginning with the first
month after termination of benefits in
which such individual is a student and
has not attained the age of 23.

(d) A child whose entitlement to ben-
efits has been terminated pursuant to
§ 725.219(b)(2) may thereafter again be-
come entitled to such benefits upon fil-
ing application for such reentitlement,
beginning with the first month after
the marriage ends and such individual
meets the requirements of § 725.218. The
individual shall not be required to rees-
tablish the miner’s entitlement to ben-
efits (§ 725.218(a)(1)) or the miner’s
death due to pneumoconiosis
(§ 725.212(a)(2)).

§ 725.220 Determination of relation-
ship; child.

For purposes of determining whether
an individual may qualify for benefits
as the child of a deceased miner, the
provisions of § 725.208 shall be applica-
ble. As used in this section, the term
‘‘beneficiary’’ means only a surviving
spouse entitled to benefits at the time
of such surviving spouse’s death (see
§ 725.212), or a miner. For purposes of a
survivor’s claim, an individual will be
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considered to be a child of a bene-
ficiary if:

(a) The courts of the State in which
such beneficiary is domiciled (see
§ 725.231) would find, under the law they
would apply in determining the devolu-
tion of the beneficiary’s intestate per-
sonal property, that the individual is
the beneficiary’s child; or

(b) Such individual is the legally
adopted child of such beneficiary; or

(c) Such individual is the stepchild of
such beneficiary by reason of a valid
marriage of such individual’s parent or
adopting parent to such beneficiary; or

(d) Such individual does not bear the
relationship of child to such bene-
ficiary under paragraph (a), (b), or (c)
of this section, but would, under State
law, have the same right as a child to
share in the beneficiary’s intestate per-
sonal property; or

(e) Such individual is the natural son
or daughter of a beneficiary but does
not bear the relationship of child to
such beneficiary under paragraph (a),
(b), or (c) of this section, and is not
considered to be the child of the bene-
ficiary under paragraph (d) of this sec-
tion, such individual shall nevertheless
be considered to be the child of such
beneficiary if the beneficiary and the
mother or father, as the case may be,
of such individual went through a mar-
riage ceremony resulting in a pur-
ported marriage between them which
but for a legal impediment (see
§ 725.230) would have been a valid mar-
riage; or

(f) Such individual is the natural son
or daughter of a beneficiary but does
not have the relationship of child to
such beneficiary under paragraph (a),
(b), or (c) of this section, and is not
considered to be the child of the bene-
ficiary under paragraph (d) or (e) of
this section, such individual shall nev-
ertheless be considered to be the child
of such beneficiary if:

(1) Such beneficiary, prior to his or
her entitlement to benefits, has ac-
knowledged in writing that the indi-
vidual is his or her son or daughter, or
has been decreed by a court to be the
father or mother of the individual, or
has been ordered by a court to con-
tribute to the support of the individual
(see § 725.233(a)) because the individual
is a son or daughter; or

(2) Such beneficiary is shown by sat-
isfactory evidence to be the father or
mother of the individual and was living
with or contributing to the support of
the individual at the time such bene-
ficiary became entitled to benefits.

§ 725.221 Determination of depend-
ency; child.

For the purposes of determining
whether a child was dependent upon a
deceased miner, the provisions of
§ 725.209 shall be applicable, except that
for purposes of determining the eligi-
bility of a child who is under a dis-
ability as defined in section 223(d) of
the Social Security Act, such disability
must have begun before the child at-
tained age 22, or in the case of a stu-
dent, before the child ceased to be a
student.

§ 725.222 Conditions of entitlement;
parent, brother, or sister.

(a) An individual is eligible for bene-
fits as a surviving parent, brother or
sister if all of the following require-
ments are met:

(1) The individual is the parent,
brother, or sister of a deceased miner;

(2) The individual was dependent on
the miner at the pertinent time;

(3) Proof of support is filed within 2
years after the miner’s death, unless
the time is extended for good cause
(§ 725.226);

(4) In the case of a brother or sister,
such individual also:

(i) Is under 18 years of age; or
(ii) Is under a disability as defined in

section 223(d) of the Social Security
Act, 42 U.S.C. 423(d), which began be-
fore such individual attained age 22, or
in the case of a student, before the stu-
dent ceased to be a student; or

(iii) Is a student (see § 725.209(b)); or
(iv) Is under a disability as defined in

section 223(d) of the Social Security
Act, 42 U.S.C. 423(d), at the time of the
miner’s death;

(5) The deceased miner:
(i) Was entitled to benefits under sec-

tion 415 or part C of title IV of the Act
as a result of a claim filed prior to Jan-
uary 1, 1982; or

(ii) Is determined as a result of a
claim filed prior to January 1, 1982, to
have been totally disabled due to pneu-
moconiosis at the time of death or to
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have died due to pneumoconiosis. A
surviving dependent parent, brother or
sister of a miner whose claim is filed
on or after January 1, 1982, must estab-
lish that the miner’s death was due to
pneumoconiosis in order to establish
entitlement to benefits, except where
entitlement is established under
§ 718.306 of part 718 on a claim filed
prior to June 30, 1982.

(b)(1) A parent is not entitled to ben-
efits if the deceased miner was sur-
vived by a spouse or child at the time
of such miner’s death.

(2) A brother or sister is not entitled
to benefits if the deceased miner was
survived by a spouse, child, or parent
at the time of such miner’s death.

§ 725.223 Duration of entitlement; par-
ent, brother, or sister.

(a) A parent, sister, or brother is en-
titled to benefits beginning with the
month all the conditions of entitle-
ment described in § 725.222 are met.

(b) The last month for which such
parent is entitled to benefits is the
month in which the parent dies.

(c) The last month for which such
brother or sister is entitled to benefits
is the month before the month in
which any of the following events first
occurs:

(1) The individual dies;
(2)(i) The individual marries or re-

marries; or
(ii) If already married, the individual

received support in any amount from
his or her spouse;

(3) The individual attains age 18; and
(i) Is not a student (as defined in

§ 725.209(b)) during any part of the
month in which the individual attains
age 18; and

(ii) Is not under a disability (as de-
fined in § 725.209(a)(2)(ii)) at that time;

(4) If the individual’s entitlement be-
yond age 18 is based on his or her sta-
tus as a student, the earlier of:

(i) The first month during no part of
which the individual is a student; or

(ii) The month in which the indi-
vidual attains age 23 and is not under a
disability (as defined in
§ 725.209(a)(2)(ii)) at that time;

(5) If the individual’s entitlement be-
yond age 18 is based on disability, the
first month in no part of which such in-
dividual is under a disability.

§ 725.224 Determination of relation-
ship; parent, brother, or sister.

(a) An individual will be considered
to be the parent, brother, or sister of a
miner if the courts of the State in
which the miner was domiciled (see
§ 225.231) at the time of death would
find, under the law they would apply,
that the individual is the miner’s par-
ent, brother, or sister.

(b) Where, under State law, the indi-
vidual is not the miner’s parent, broth-
er, or sister, but would, under State
law, have the same status (i.e., right to
share in the miner’s intestate personal
property) as a parent, brother, or sis-
ter, the individual will be considered to
be the parent, brother, or sister as ap-
propriate.

§ 725.225 Determination of depend-
ency; parent, brother, or sister.

An individual who is the miner’s par-
ent, brother, or sister will be deter-
mined to have been dependent on the
miner if, during the 1–year period im-
mediately prior to the miner’s death:

(a) The individual and the miner were
living in the same household (see
§ 725.232); and

(b) The individual was totally de-
pendent on the miner for support (see
§ 725.233(h)).

§ 725.226 ‘‘Good cause’’ for delayed fil-
ing of proof of support.

(a) What constitutes ‘‘good cause.’’
‘‘Good cause’’ may be found for failure
to file timely proof of support where
the parent, brother, or sister estab-
lishes to the satisfaction of the Office
that such failure to file was due to:

(1) Circumstances beyond the individ-
ual’s control, such as extended illness,
mental, or physical incapacity, or com-
munication difficulties; or

(2) Incorrect or incomplete informa-
tion furnished the individual by the Of-
fice; or

(3) Efforts by the individual to secure
supporting evidence without a realiza-
tion that such evidence could be sub-
mitted after filing proof of support.

(b) What does not constitute ‘‘good
cause.’’ ‘‘Good cause’’ for failure to file
timely proof of support (see
§ 725.222(a)(3)) does not exist when there
is evidence of record in the Office that
the individual was informed that he or
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she should file within the prescribed
period and he or she failed to do so de-
liberately or through negligence.

§ 725.227 Time of determination of re-
lationship and dependency of sur-
vivors.

The determination as to whether an
individual purporting to be an entitled
survivor of a miner or beneficiary was
related to, or dependent upon, the
miner is made after such individual
files a claim for benefits as a survivor.
Such determination is based on the
facts and circumstances with respect
to a reasonable period of time ending
with the miner’s death. A prior deter-
mination that such individual was, or
was not, a dependent for the purposes
of augmenting the miner’s benefits for
a certain period, is not determinative
of the issue of whether the individual is
a dependent survivor of such miner.

§ 725.228 Effect of conviction of felo-
nious and intentional homicide on
entitlement to benefits.

An individual who has been convicted
of the felonious and intentional homi-
cide of a miner or other beneficiary
shall not be entitled to receive any
benefits payable because of the death
of such miner or other beneficiary, and
such person shall be considered non-
existent in determining the entitle-
ment to benefits of other individuals.

TERMS USED IN THIS SUBPART

§ 725.229 Intestate personal property.
References in this subpart to the

‘‘same right to share in the intestate
personal property’’ of a deceased miner
(or surviving spouse) refer to the right
of an individual to share in such dis-
tribution in the individual’s own right
and not the right of representation.

§ 725.230 Legal impediment.
For purposes of this subpart, ‘‘legal

impediment’’ means an impediment re-
sulting from the lack of dissolution of
a previous marriage or otherwise aris-
ing out of such previous marriage or its
dissolution or resulting from a defect
in the procedure followed in connection
with the purported marriage cere-
mony—for example, the solemnization
of a marriage only through a religious

ceremony in a country which requires
a civil ceremony for a valid marriage.

§ 725.231 Domicile.
(a) For purposes of this subpart, the

term ‘‘domicile’’ means the place of an
individual’s true, fixed, and permanent
home.

(b) The domicile of a deceased miner
or surviving spouse is determined as of
the time of death.

(c) If an individual was not domiciled
in any State at the pertinent time, the
law of the District of Columbia is ap-
plied.

§ 725.232 Member of the same house-
hold—‘‘living with,’’ ‘‘living in the
same household,’’ and ‘‘living in the
miner’s household,’’ defined.

(a) Defined. (1) The term ‘‘member of
the same household’’ as used in section
402(a)(2) of the Act (with respect to a
spouse); the term ‘‘living with’’ as used
in section 402(e) of the Act (with re-
spect to a surviving spouse); and the
term ‘‘living in the same household’’ as
used in this subpart, means that a hus-
band and wife were customarily living
together as husband and wife in the
same place.

(2) The term ‘‘living in the miner’s
household’’ as used in section 412(a)(5)
of the Act (with respect to a parent,
brother, or sister) means that the
miner and such parent, brother, or sis-
ter were sharing the same residence.

(b) Temporary absence. The temporary
absence from the same residence of ei-
ther the miner, or the miner’s spouse,
parent, brother, or sister (as the case
may be), does not preclude a finding
that one was ‘‘living with’’ the other,
or that they were ‘‘members of the
same household.’’ The absence of one
such individual from the residence in
which both had customarily lived shall,
in the absence of evidence to the con-
trary, be considered temporary:

(1) If such absence was due to service
in the Armed Forces of the United
States; or

(2) If the period of absence from his
or her residence did not exceed 6
months and the absence was due to
business or employment reasons, or be-
cause of confinement in a penal insti-
tution or in a hospital, nursing home,
or other curative institution; or
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(3) In any other case, if the evidence
establishes that despite such absence
they nevertheless reasonably expected
to resume physically living together.

(c) Relevant period of time. (1) The de-
termination as to whether a surviving
spouse had been ‘‘living with’’ the
miner shall be based upon the facts and
circumstances as of the time of the
death of the miner.

(2) The determination as to whether
a spouse is a ‘‘member of the same
household’’ as the miner shall be based
upon the facts and circumstances with
respect to the period or periods of time
as to which the issue of membership in
the same household is material.

(3) The determination as to whether
a parent, brother, or sister was ‘‘living
in the miner’s household’’ shall take
account of the 1-year period imme-
diately prior to the miner’s death.

§ 725.233 Support and contributions.
(a) Support defined. The term ‘‘sup-

port’’ includes food, shelter, clothing,
ordinary medical expenses, and other
ordinary and customary items for the
maintenance of the person supported.

(b) Contributions defined. The term
‘‘contributions’’ refers to contributions
actually provided by the contributor
from such individual’s property, or the
use thereof, or by the use of such indi-
vidual’s own credit.

(c) Regular contributions and substan-
tial contributions defined. The terms
‘‘regular contributions’’ and ‘‘substan-
tial contributions’’ mean contributions
that are customary and sufficient to
constitute a material factor in the cost
of the individual’s support.

(d) Contributions and community prop-
erty. When a spouse receives and uses
for his or her support income from
services or property, and such income,
under applicable State law, is the com-
munity property of the wife and her
husband, no part of such income is a
‘‘contribution’’ by one spouse to the
other’s support regardless of the legal
interest of the donor. However, when a
spouse receives and uses for support,
income from the services and the prop-
erty of the other spouse and, under ap-
plicable State law, such income is com-
munity property, all of such income is
considered to be a contribution by the
donor to the spouse’s support.

(e) Court order for support defined.
References to a support order in this
subpart means any court order, judg-
ment, or decree of a court of competent
jurisdiction which requires regular
contributions that are a material fac-
tor in the cost of the individual’s sup-
port and which is in effect at the appli-
cable time. If such contributions are
required by a court order, this condi-
tion is met whether or not the con-
tributions were actually made.

(f) Written agreement defined. The
term ‘‘written agreement’’ in the
phrase ‘‘substantial contributions pur-
suant to a written agreement’’, as used
in this subpart means an agreement
signed by the miner providing for sub-
stantial contributions by the miner for
the individual’s support. It must be in
effect at the applicable time but it
need not be legally enforceable.

(g) One-half support defined. The term
‘‘one-half support’’ means that the
miner made regular contributions, in
cash or in kind, to the support of a di-
vorced spouse at the specified time or
for the specified period, and that the
amount of such contributions equalled
or exceeded one-half the total cost of
such individual’s support at such time
or during such period.

(h) Totally dependent for support de-
fined. The term ‘‘totally dependent for
support’’ as used in § 725.225(b) means
that the miner made regular contribu-
tions to the support of the miner’s par-
ents, brother, or sister, as the case may
be, and that the amount of such con-
tributions at least equalled the total
cost of such individual’s support.

SUBPART C—FILING OF CLAIMS

§ 725.301 Who may file a claim.

(a) Any person who believes he or she
may be entitled to benefits under the
Act may file a claim in accordance
with this subpart.

(b) A claimant who has attained the
age of 18, is mentally competent and
physically able, may file a claim on his
or her own behalf.

(c) If a claimant is unable to file a
claim on his or her behalf because of a
legal or physical impairment, the fol-
lowing rules shall apply:
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(1) A claimant between the ages of 16
and 18 years who is mentally com-
petent and not under the legal custody
or care of another person, or a com-
mittee or institution, may upon filing
a statement to the effect, file a claim
on his or her own behalf. In any other
case where the claimant is under 18
years of age, only a person, or the man-
ager or principal officer of an institu-
tion having legal custody or care of the
claimant may file a claim on his or her
behalf.

(2) If a claimant over 18 years of age
has a legally appointed guardian or
committee, only the guardian or com-
mittee may file a claim on his or her
behalf.

(3) If a claimant over 18 years of age
is mentally incompetent or physically
unable to file a claim and is under the
care of another person, or an institu-
tion, only the person, or the manager
or principal officer of the institution
responsible for the care of the claim-
ant, may file a claim on his or her be-
half.

(4) For good cause shown, the Office
may accept a claim executed by a per-
son other than one described in para-
graphs (c)(2) or (3) of this section.

(d) Except as provided in § 725.305, in
order for a claim to be considered, the
claimant must be alive at the time the
claim is filed.

§ 725.302 Evidence of authority to file
a claim on behalf of another.

A person filing a claim on behalf of a
claimant shall submit evidence of his
or her authority to so act at the time
of filing or at a reasonable time there-
after in accordance with the following:

(a) A legally appointed guardian or
committee shall provide the Office
with certification of appointment by a
proper official of the court.

(b) Any other person shall provide a
statement describing his or her rela-
tionship to the claimant, the extent to
which he or she has care of the claim-
ant, or his or her position as an officer
of the institution of which the claim-
ant is an inmate. The Office may, at
any time, require additional evidence
to establish the authority of any such
person.

§ 725.303 Date and place of filing of
claims.

(a)(1) Claims for benefits shall be de-
livered, mailed to, or presented at, any
of the various district offices of the So-
cial Security Administration, or any of
the various offices of the Department
of Labor authorized to accept claims,
or, in the case of a claim filed by or on
behalf of a claimant residing outside
the United States, mailed or presented
to any office maintained by the For-
eign Service of the United States. A
claim shall be considered filed on the
day it is received by the office in which
it is first filed.

(2) A claim submitted to a Foreign
Service Office or any other agency or
subdivision of the U.S. Government
shall be forwarded to the Office and
considered filed as of the date it was
received at the Foreign Service Office
or other governmental agency or unit.

(b) A claim submitted by mail shall
be considered filed as of the date of de-
livery unless a loss or impairment of
benefit rights would result, in which
case a claim shall be considered filed as
of the date of its postmark. In the ab-
sence of a legible postmark, other evi-
dence may be used to establish the
mailing date.

§ 725.304 Forms and initial processing.

(a) Claims shall be filed on forms pre-
scribed and approved by the Office. The
district office at which the claim is
filed will assist claimants in com-
pleting their forms.

(b) If the place at which a claim is
filed is an office of the Social Security
Administration, such office shall for-
ward the completed claim form to an
office of the DCMWC, which is author-
ized to process the claim.

§ 725.305 When a written statement is
considered a claim.

(a) The filing of a statement signed
by an individual indicating an inten-
tion to claim benefits shall be consid-
ered to be the filing of a claim for the
purposes of this part under the fol-
lowing circumstances:

(1) The claimant or a proper person
on his or her behalf (see § 725.301) exe-
cutes and files a prescribed claim form
with the Office during the claimant’s
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lifetime within the period specified in
paragraph (b) of this section.

(2) Where the claimant dies within
the period specified in paragraph (b) of
this section without filing a prescribed
claim form, and a person acting on be-
half of the deceased claimant’s estate
executes and files a prescribed claim
form within the period specified in
paragraph (c) of this section.

(b) Upon receipt of a written state-
ment indicating an intention to claim
benefits, the Office shall notify the
signer in writing that to be considered
the claim must be executed by the
claimant or a proper party on his or
her behalf on the prescribed form and
filed with the Office within six months
from the date of mailing of the notice.

(c) If before the notice specified in
paragraph (b) of this section is sent, or
within six months after such notice is
sent, the claimant dies without having
executed and filed a prescribed form, or
without having had one executed and
filed in his or her behalf, the Office
shall upon receipt of notice of the
claimant’s death advise his or her es-
tate, or those living at his or her last
known address, in writing that for the
claim to be considered, a prescribed
claim form must be executed and filed
by a person authorized to do so on be-
half of the claimant’s estate within six
months of the date of the later notice.

(d) Claims based upon written state-
ments indicating an intention to claim
benefits not perfected in accordance
with this section shall not be proc-
essed.

§ 725.306 Withdrawal of a claim.
(a) A claimant or an individual au-

thorized to execute a claim on a claim-
ant’s behalf or on behalf of claimant’s
estate under § 725.305, may withdraw a
previously filed claim provided that:

(1) He or she files a written request
with the appropriate adjudication offi-
cer indicating the reasons for seeking
withdrawal of the claim;

(2) The appropriate adjudication offi-
cer approves the request for with-
drawal on the grounds that it is in the
best interests of the claimant or his or
her estate, and;

(3) Any payments made to the claim-
ant in accordance with § 725.522 are re-
imbursed.

(b) When a claim has been withdrawn
under paragraph (a) of this section, the
claim will be considered not to have
been filed.

§ 725.307 Cancellation of a request for
withdrawal.

At any time prior to approval, a re-
quest for withdrawal may be canceled
by a written request of the claimant or
a person authorized to act on the
claimant’s behalf or on behalf of the
claimant’s estate.

§ 725.308 Time limits for filing claims.
(a) A claim for benefits filed under

this part by, or on behalf of, a miner
shall be filed within three years after a
medical determination of total dis-
ability due to pneumoconiosis which
has been communicated to the miner
or a person responsible for the care of
the miner, or within three years after
the date of enactment of the Black
Lung Benefits Reform Act of 1977,
whichever is later. There is no time
limit on the filing of a claim by the
survivor of a miner.

(b) A miner who is receiving benefits
under part B of title IV of the Act and
who is notified by HEW of the right to
seek medical benefits may file a claim
for medical benefits under part C of
title IV of the Act and this part. The
Secretary of Health, Education, and
Welfare is required to notify each
miner receiving benefits under part B
of this right. Notwithstanding the pro-
visions of paragraph (a) of this section,
a miner notified of his or her rights
under this paragraph may file a claim
under this part on or before December
31, 1980. Any claim filed after that date
shall be untimely unless the time for
filing has been enlarged for good cause
shown.

(c) There shall be a rebuttable pre-
sumption that every claim for benefits
is timely filed. However, except as pro-
vided in paragraph (b) of this section,
the time limits in this section are man-
datory and may not be waived or tolled
except upon a showing of extraordinary
circumstances.

§ 725.309 Additional claims; effect of a
prior denial of benefits.

(a) A claimant whose claim for bene-
fits was previously approved under part
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B of title IV of the Act may file a claim
for benefits under this part as provided
in §§ 725.308(b) and 725.702.

(b) If a claimant files a claim under
this part while another claim filed by
the claimant under this part is still
pending, the later claim shall be
merged with the earlier claim for all
purposes. For purposes of this section,
a claim shall be considered pending if
it has not yet been finally denied.

(c) If a claimant files a claim under
this part within one year after the ef-
fective date of a final order denying a
claim previously filed by the claimant
under this part (see § 725.502(a)(2)), the
later claim shall be considered a re-
quest for modification of the prior de-
nial and shall be processed and adju-
dicated under § 725.310.

(d) If a claimant files a claim under
this part more than one year after the
effective date of a final order denying a
claim previously filed by the claimant
under this part (see § 725.502(a)(2)), the
later claim shall be considered a subse-
quent claim for benefits. A subsequent
claim shall be processed and adju-
dicated in accordance with the provi-
sions of subparts E and F of this part,
except that the claim shall be denied
unless the claimant demonstrates that
one of the applicable conditions of en-
titlement (see §§ 725.202(d) (miner),
725.212 (spouse), 725.218 (child), and
725.222 (parent, brother, or sister)) has
changed since the date upon which the
order denying the prior claim became
final. The applicability of this para-
graph may be waived by the operator
or fund, as appropriate. The following
additional rules shall apply to the ad-
judication of a subsequent claim:

(1) Any evidence submitted in con-
nection with any prior claim shall be
made a part of the record in the subse-
quent claim, provided that it was not
excluded in the adjudication of the
prior claim.

(2) For purposes of this section, the
applicable conditions of entitlement
shall be limited to those conditions
upon which the prior denial was based.
For example, if the claim was denied
solely on the basis that the individual
was not a miner, the subsequent claim
must be denied unless the individual
worked as a miner following the prior
denial. Similarly, if the claim was de-

nied because the miner did not meet
one or more of the eligibility criteria
contained in part 718 of this sub-
chapter, the subsequent claim must be
denied unless the miner meets at least
one of the criteria that he or she did
not meet previously.

(3) If the applicable condition(s) of
entitlement relate to the miner’s phys-
ical condition, the subsequent claim
may be approved only if new evidence
submitted in connection with the sub-
sequent claim establishes at least one
applicable condition of entitlement. A
subsequent claim filed by a surviving
spouse, child, parent, brother, or sister
shall be denied unless the applicable
conditions of entitlement in such claim
include at least one condition unre-
lated to the miner’s physical condition
at the time of his death.

(4) If the claimant demonstrates a
change in one of the applicable condi-
tions of entitlement, no findings made
in connection with the prior claim, ex-
cept those based on a party’s failure to
contest an issue (see § 725.463), shall be
binding on any party in the adjudica-
tion of the subsequent claim. However,
any stipulation made by any party in
connection with the prior claim shall
be binding on that party in the adju-
dication of the subsequent claim.

(5) In any case in which a subsequent
claim is awarded, no benefits may be
paid for any period prior to the date
upon which the order denying the prior
claim became final.

(e) Notwithstanding any other provi-
sion of this part or part 727 of this sub-
chapter (see § 725.4(d)), a person may
exercise the right of review provided in
paragraph (c) of § 727.103 at the same
time such person is pursuing an appeal
of a previously denied part B claim
under the law as it existed prior to
March 1, 1978. If the part B claim is ul-
timately approved as a result of the ap-
peal, the claimant must immediately
notify the Secretary of Labor and,
where appropriate, the coal mine oper-
ator, and all duplicate payments made
under part C shall be considered an
overpayment and arrangements shall
be made to insure the repayment of
such overpayments to the fund or an
operator, as appropriate.

(f) In any case involving more than
one claim filed by the same claimant,
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under no circumstances are duplicate
benefits payable for concurrent periods
of eligibility. Any duplicate benefits
paid shall be subject to collection or
offset under subpart H of this part.

§ 725.310 Modification of awards and
denials.

(a) Upon his or her own initiative, or
upon the request of any party on
grounds of a change in conditions or
because of a mistake in a determina-
tion of fact, the district director may,
at any time before one year from the
date of the last payment of benefits, or
at any time before one year after the
denial of a claim, reconsider the terms
of an award or denial of benefits.

(b) Modification proceedings shall be
conducted in accordance with the pro-
visions of this part as appropriate, ex-
cept that the claimant and the oper-
ator, or group of operators or the fund,
as appropriate, shall each be entitled
to submit no more than one additional
chest X-ray interpretation, one addi-
tional pulmonary function test, one ad-
ditional arterial blood gas study, and
one additional medical report in sup-
port of its affirmative case along with
such rebuttal evidence and additional
statements as are authorized by para-
graphs (a)(2)(ii) and (a)(3)(ii) of § 725.414.
Modification proceedings shall not be
initiated before an administrative law
judge or the Benefits Review Board.

(c) At the conclusion of modification
proceedings before the district direc-
tor, the district director may issue a
proposed decision and order (§ 725.418)
or, if appropriate, deny the claim by
reason of abandonment (§ 725.409). In
any case in which the district director
has initiated modification proceedings
on his own initiative to alter the terms
of an award or denial of benefits issued
by an administrative law judge, the
district director shall, at the conclu-
sion of modification proceedings, for-
ward the claim for a hearing (§ 725.421).
In any case forwarded for a hearing,
the administrative law judge assigned
to hear such case shall consider wheth-
er any additional evidence submitted
by the parties demonstrates a change
in condition and, regardless of whether
the parties have submitted new evi-
dence, whether the evidence of record

demonstrates a mistake in a deter-
mination of fact.

(d) An order issued following the con-
clusion of modification proceedings
may terminate, continue, reinstate, in-
crease or decrease benefit payments or
award benefits. Such order shall not af-
fect any benefits previously paid, ex-
cept that an order increasing the
amount of benefits payable based on a
finding of a mistake in a determination
of fact may be made effective on the
date from which benefits were deter-
mined payable by the terms of an ear-
lier award. In the case of an award
which is decreased, no payment made
in excess of the decreased rate prior to
the date upon which the party re-
quested reconsideration under para-
graph (a) of this section shall be sub-
ject to collection or offset under sub-
part H of this part, provided the claim-
ant is without fault as defined by
§ 725.543. In the case of an award which
is decreased following the initiation of
modification by the district director,
no payment made in excess of the de-
creased rate prior to the date upon
which the district director initiated
modification proceedings under para-
graph (a) shall be subject to collection
or offset under subpart H of this part,
provided the claimant is without fault
as defined by § 725.543. In the case of an
award which has become final and is
thereafter terminated, no payment
made prior to the date upon which the
party requested reconsideration under
paragraph (a) shall be subject to collec-
tion or offset under subpart H of this
part. In the case of an award which has
become final and is thereafter termi-
nated following the initiation of modi-
fication by the district director, no
payment made prior to the date upon
which the district director initiated
modification proceedings under para-
graph (a) shall be subject to collection
or offset under subpart H of this part.

§ 725.311 Communications with re-
spect to claims; time computations.

(a) Unless otherwise specified by this
part, all requests, responses, notices,
decisions, orders, or other communica-
tions required or permitted by this
part shall be in writing.
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(b) If required by this part, any docu-
ment, brief, or other statement sub-
mitted in connection with the adju-
dication of a claim under this part
shall be sent to each party to the claim
by the submitting party. If proof of
service is required with respect to any
communication, such proof of service
shall be submitted to the appropriate
adjudication officer and filed as part of
the claim record.

(c) In computing any period of time
described in this part, by any applica-
ble statute, or by the order of any adju-
dication officer, the day of the act or
event from which the designated period
of time begins to run shall not be in-
cluded. The last day of the period shall
be included unless it is a Saturday,
Sunday, or legal holiday, in which
event the period extends until the next
day which is not a Saturday, Sunday,
or legal holiday. ‘‘Legal holiday’’ in-
cludes New Year’s Day, Birthday of
Martin Luther King, Jr., Washington’s
Birthday, Memorial Day, Independence
Day, Labor Day, Columbus Day, Vet-
erans Day, Thanksgiving Day, Christ-
mas Day and any other day appointed
as a holiday by the President or the
Congress of the United States.

(d) In computing any period of time
described in this part in which the pe-
riod within which to file a response
commences upon receipt of a docu-
ment, it shall be presumed, in the ab-
sence of evidence to the contrary, that
the document was received on the sev-
enth day after it was mailed. In any
case in which a provision of this part
requires a document to be sent to a
person or party by certified mail, and
the document is not sent by certified
mail, but the person or party actually
received the document, the document
shall be deemed to have been sent in
compliance with the provisions of this
part. In such a case, any time period
which commences upon the service of
the document shall commence on the
date the document was received.

Subpart D—Adjudication Officers;
Parties and Representatives

§ 725.350 Who are the adjudication of-
ficers?

(a) General. The persons authorized
by the Secretary of Labor to accept

evidence and decide claims on the basis
of such evidence are called ‘‘adjudica-
tion officers.’’ This section describes
the status of black lung claims adju-
dication officers.

(b) District Director. The district di-
rector is that official of the DCMWC or
his designee who is authorized to per-
form functions with respect to the de-
velopment, processing, and adjudica-
tion of claims in accordance with this
part.

(c) Administrative law judge. An ad-
ministrative law judge is that official
appointed pursuant to 5 U.S.C. 3105 (or
Public Law 94–504) who is qualified to
preside at hearings under 5 U.S.C. 557
and is empowered by the Secretary to
conduct formal hearings with respect
to, and adjudicate, claims in accord-
ance with this part. A person appointed
under Public Law 94–504 shall not be
considered an administrative law judge
for purposes of this part for any period
after March 1, 1979.

§ 725.351 Powers of adjudication offi-
cers.

(a) District Director. The district di-
rector is authorized to:

(1) Make determinations with respect
to claims as is provided in this part;

(2) Conduct conferences and informal
discovery proceedings as provided in
this part;

(3) Compel the production of docu-
ments by the issuance of a subpoena;

(4) Prepare documents for the signa-
ture of parties;

(5) Issue appropriate orders as pro-
vided in this part; and

(6) Do all other things necessary to
enable him or her to discharge the du-
ties of the office.

(b) Administrative Law Judge. An ad-
ministrative law judge is authorized to:

(1) Conduct formal hearings in ac-
cordance with the provisions of this
part;

(2) Administer oaths and examine
witnesses;

(3) Compel the production of docu-
ments and appearance of witnesses by
the issuance of subpoenas;

(4) Issue decisions and orders with re-
spect to claims as provided in this part;
and
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(5) Do all other things necessary to
enable him or her to discharge the du-
ties of the office.

(c) If any person in proceedings be-
fore an adjudication officer disobeys or
resists any lawful order or process, or
misbehaves during a hearing or so near
the place thereof as to obstruct the
same, or neglects to produce, after hav-
ing been ordered to do so, any perti-
nent book, paper or document, or re-
fuses to appear after having been sub-
poenaed, or upon appearing refuses to
take the oath as a witness, or after
having taken the oath refuses to be ex-
amined according to law, the district
director, or the administrative law
judge responsible for the adjudication
of the claim, shall certify the facts to
the Federal district court having juris-
diction in the place in which he or she
is sitting (or to the U.S. District Court
for the District of Columbia if he or she
is sitting in the District) which shall
thereupon in a summary manner hear
the evidence as to the acts complained
of, and, if the evidence so warrants,
punish such person in the same manner
and to the same extent as for a con-
tempt committed before the court, or
commit such person upon the same
condition as if the doing of the forbid-
den act had occurred with reference to
the process or in the presence of the
court.

§ 725.352 Disqualification of adjudica-
tion officer.

(a) No adjudication officer shall con-
duct any proceedings in a claim in
which he or she is prejudiced or partial,
or where he or she has any interest in
the matter pending for decision. A de-
cision to withdraw from the consider-
ation of a claim shall be within the dis-
cretion of the adjudication officer. If
that adjudication officer withdraws,
another officer shall be designated by
the Director or the Chief Administra-
tive Law Judge, as the case may be, to
complete the adjudication of the claim.

(b) No adjudication officer shall be
permitted to appear or act as a rep-
resentative of a party under this part
while such individual is employed as an
adjudication officer. No adjudication
officer shall be permitted at any time
to appear or act as a representative in
connection with any case or claim in

which he or she was personally in-
volved. No fee or reimbursement shall
be awarded under this part to an indi-
vidual who acts in violation of this
paragraph.

(c) No adjudication officer shall act
in any claim involving a party which
employed such adjudication officer
within one year before the adjudication
of such claim.

(d) Notwithstanding paragraph (a) of
this section, no adjudication officer
shall be permitted to act in any claim
involving a party who is related to the
adjudication officer by consanguinity
or affinity within the third degree as
determined by the law of the place
where such party is domiciled. Any ac-
tion taken by an adjudication officer in
knowing violation of this paragraph
shall be void.

§ 725.360 Parties to proceedings.

(a) Except as provided in § 725.361, no
person other than the Secretary of
Labor and authorized personnel of the
Department of Labor shall participate
at any stage in the adjudication of a
claim for benefits under this part, un-
less such person is determined by the
appropriate adjudication officer to
qualify under the provisions of this sec-
tion as a party to the claim. The fol-
lowing persons shall be parties:

(1) The claimant;
(2) A person other than a claimant,

authorized to execute a claim on such
claimant’s behalf under § 725.301;

(3) Any coal mine operator notified
under § 725.407 of its possible liability
for the claim;

(4) Any insurance carrier of such op-
erator; and

(5) The Director in all proceedings re-
lating to a claim for benefits under this
part.

(b) A widow, child, parent, brother,
or sister, or the representative of a de-
cedent’s estate, who makes a showing
in writing that his or her rights with
respect to benefits may be prejudiced
by a decision of an adjudication officer,
may be made a party.

(c) Any coal mine operator or prior
operator or insurance carrier which has
not been notified under § 725.407 and
which makes a showing in writing that
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its rights may be prejudiced by a deci-
sion of an adjudication officer may be
made a party.

(d) Any other individual may be
made a party if that individual’s rights
with respect to benefits may be preju-
diced by a decision to be made.

§ 725.361 Party amicus curiae.
At the discretion of the Chief Admin-

istrative Law Judge or the administra-
tive law judge assigned to the case, a
person or entity which is not a party
may be allowed to participate amicus
curiae in a formal hearing only as to
an issue of law. A person may partici-
pate amicus curiae in a formal hearing
upon written request submitted with
supporting arguments prior to the
hearing. If the request is granted, the
administrative law judge hearing the
case will inform the party of the extent
to which participation will be per-
mitted. The request may, however, be
denied summarily and without expla-
nation.

§ 725.362 Representation of parties.
(a) Except for the Secretary of Labor,

whose interests shall be represented by
the Solicitor of Labor or his or her des-
ignee, each of the parties may appoint
an individual to represent his or her in-
terest in any proceeding for determina-
tion of a claim under this part. Such
appointment shall be made in writing
or on the record at the hearing. An at-
torney qualified in accordance with
§ 725.363(a) shall file a written declara-
tion that he or she is authorized to rep-
resent a party, or declare his or her
representation on the record at a for-
mal hearing. Any other person (see
§ 725.363(b)) shall file a written notice of
appointment signed by the party or his
or her legal guardian, or enter his or
her appearance on the record at a for-
mal hearing if the party he or she
seeks to represent is present and con-
sents to the representation. Any writ-
ten declaration or notice required by
this section shall include the OWCP
number assigned by the Office and
shall be sent to the Office or, for rep-
resentation at a formal hearing, to the
Chief Administrative Law Judge. In
any case, such representative must be
qualified under § 725.363. No authoriza-
tion for representation or agreement

between a claimant and representative
as to the amount of a fee, filed with the
Social Security Administration in con-
nection with a claim under part B of
title IV of the Act, shall be valid under
this part. A claimant who has pre-
viously authorized a person to rep-
resent him or her in connection with a
claim originally filed under part B of
title IV may renew such authorization
by filing a statement to such effect
with the Office or appropriate adju-
dication officer.

(b) Any party may waive his or her
right to be represented in the adjudica-
tion of a claim. If an adjudication offi-
cer determines, after an appropriate in-
quiry has been made, that a claimant
who has been informed of his or her
right to representation does not wish
to obtain the services of a representa-
tive, such adjudication officer shall
proceed to consider the claim in ac-
cordance with this part, unless it is ap-
parent that the claimant is, for any
reason, unable to continue without the
help of a representative. However, it
shall not be necessary for an adjudica-
tion officer to inquire as to the ability
of a claimant to proceed without rep-
resentation in any adjudication taking
place without a hearing. The failure of
a claimant to obtain representation in
an adjudication taking place without a
hearing shall be considered a waiver of
the claimant’s right to representation.
However, at any time during the proc-
essing or adjudication of a claim, any
claimant may revoke such waiver and
obtain a representative.

§ 725.363 Qualification of representa-
tive.

(a) Attorney. Any attorney in good
standing who is admitted to practice
before a court of a State, territory, dis-
trict, or insular possession, or before
the Supreme Court of the United
States or other Federal court and is
not, pursuant to any provision of law,
prohibited from acting as a representa-
tive, may be appointed as a representa-
tive.

(b) Other person. With the approval of
the adjudication officer, any other per-
son may be appointed as a representa-
tive so long as that person is not, pur-
suant to any provision of law, prohib-
ited from acting as a representative.
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§ 725.364 Authority of representative.
A representative, appointed and

qualified as provided in §§ 725.362 and
725.363, may make or give on behalf of
the party he or she represents, any re-
quest or notice relative to any pro-
ceeding before an adjudication officer,
including formal hearing and review,
except that such representative may
not execute a claim for benefits, unless
he or she is a person designated in
§ 725.301 as authorized to execute a
claim. A representative shall be enti-
tled to present or elicit evidence and
make allegations as to facts and law in
any proceeding affecting the party rep-
resented and to obtain information
with respect to the claim of such party
to the same extent as such party. No-
tice given to any party of any adminis-
trative action, determination, or deci-
sion, or request to any party for the
production of evidence shall be sent to
the representative of such party and
such notice or request shall have the
same force and effect as if it had been
sent to the party represented.

§ 725.365 Approval of representative’s
fees; lien against benefits.

No fee charged for representation
services rendered to a claimant with
respect to any claim under this part
shall be valid unless approved under
this subpart. No contract or prior
agreement for a fee shall be valid. In
cases where the obligation to pay the
attorney’s fee is upon the claimant, the
amount of the fee awarded may be
made a lien upon the benefits due
under an award and the adjudication
officer shall fix, in the award approving
the fee, such lien and the manner of
payment of the fee. Any representative
who is not an attorney may be awarded
a fee for services under this subpart,
except that no lien may be imposed
with respect to such representative’s
fee.

§ 725.366 Fees for representatives.
(a) A representative seeking a fee for

services performed on behalf of a
claimant shall make application there-
for to the district director, administra-
tive law judge, or appropriate appellate
tribunal, as the case may be, before
whom the services were performed. The
application shall be filed and served

upon the claimant and all other parties
within the time limits allowed by the
district director, administrative law
judge, or appropriate appellate tri-
bunal. The application shall be sup-
ported by a complete statement of the
extent and character of the necessary
work done, and shall indicate the pro-
fessional status (e.g., attorney, para-
legal, law clerk, lay representative or
clerical) of the person performing such
work, and the customary billing rate
for each such person. The application
shall also include a listing of reason-
able unreimbursed expenses, including
those for travel, incurred by the rep-
resentative or an employee of a rep-
resentative in establishing the claim-
ant’s case. Any fee requested under
this paragraph shall also contain a de-
scription of any fee requested, charged,
or received for services rendered to the
claimant before any State or Federal
court or agency in connection with a
related matter.

(b) Any fee approved under paragraph
(a) of this section shall be reasonably
commensurate with the necessary
work done and shall take into account
the quality of the representation, the
qualifications of the representative,
the complexity of the legal issues in-
volved, the level of proceedings to
which the claim was raised, the level at
which the representative entered the
proceedings, and any other information
which may be relevant to the amount
of fee requested. No fee approved shall
include payment for time spent in
preparation of a fee application. No fee
shall be approved for work done on
claims filed between December 30, 1969,
and June 30, 1973, under part B of title
IV of the Act, except for services ren-
dered on behalf of the claimant in re-
gard to the review of the claim under
section 435 of the Act and part 727 of
this subchapter (see § 725.4(d)).

(c) In awarding a fee, the appropriate
adjudication officer shall consider, and
shall add to the fee, the amount of rea-
sonable and unreimbursed expenses in-
curred in establishing the claimant’s
case. Reimbursement for travel ex-
penses incurred by an attorney shall be
determined in accordance with the pro-
visions of § 725.459(a). No reimburse-
ment shall be permitted for expenses
incurred in obtaining medical or other
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evidence which has previously been
submitted to the Office in connection
with the claim.

(d) Upon receipt of a request for ap-
proval of a fee, such request shall be re-
viewed and evaluated by the appro-
priate adjudication officer and a fee
award issued. Any party may request
reconsideration of a fee awarded by the
adjudication officer. A revised or modi-
fied fee award may then be issued, if
appropriate.

(e) Each request for reconsideration
or review of a fee award shall be in
writing and shall contain supporting
statements or information pertinent to
any increase or decrease requested. If a
fee awarded by a district director is
disputed, such award shall be appeal-
able directly to the Benefits Review
Board. In such a fee dispute case, the
record before the Board shall consist of
the order of the district director
awarding or denying the fee, the appli-
cation for a fee, any written statement
in opposition to the fee and the docu-
mentary evidence contained in the file
which verifies or refutes any item
claimed in the fee application.

§ 725.367 Payment of a claimant’s at-
torney’s fee by responsible operator
or fund.

(a) An attorney who represents a
claimant in the successful prosecution
of a claim for benefits may be entitled
to collect a reasonable attorney’s fee
from the responsible operator that is
ultimately found liable for the pay-
ment of benefits, or, in a case in which
there is no operator who is liable for
the payment of benefits, from the fund.
Generally, the operator or fund liable
for the payment of benefits shall be lia-
ble for the payment of the claimant’s
attorney’s fees where the operator or
fund, as appropriate, took action, or
acquiesced in action, that created an
adversarial relationship between itself
and the claimant. The fees payable
under this section shall include reason-
able fees for necessary services per-
formed prior to the creation of the ad-
versarial relationship. Circumstances
in which a successful attorney’s fees
shall be payable by the responsible op-
erator or the fund include, but are not
limited to, the following:

(1) The responsible operator des-
ignated by the district director (see
§ 725.410(a)(3)) fails to accept the claim-
ant’s entitlement to benefits within
the 30-day period provided by
§ 725.412(b) and is ultimately deter-
mined to be liable for benefits. The op-
erator shall be liable for an attorney’s
fee with respect to all necessary serv-
ices performed by the claimant’s attor-
ney;

(2) There is no operator that may be
held liable for the payment of benefits,
and the district director issues a sched-
ule for the submission of additional
evidence under § 725.410. The fund shall
be liable for an attorney’s fee with re-
spect to all necessary services per-
formed by the claimant’s attorney;

(3) The claimant submits a bill for
medical treatment, and the party lia-
ble for the payment of benefits declines
to pay the bill on the grounds that the
treatment is unreasonable, or is for a
condition that is not compensable. The
responsible operator or fund, as appro-
priate, shall be liable for an attorney’s
fee with respect to all necessary serv-
ices performed by the claimant’s attor-
ney;

(4) A beneficiary seeks an increase in
the amount of benefits payable, and
the responsible operator or fund con-
tests the claimant’s right to that in-
crease. If the beneficiary is successful
in securing an increase in the amount
of benefits payable, the operator or
fund shall be liable for an attorney’s
fee with respect to all necessary serv-
ices performed by the beneficiary’s at-
torney;

(5) The responsible operator or fund
seeks a decrease in the amount of bene-
fits payable. If the beneficiary is suc-
cessful in resisting the request for a de-
crease in the amount of benefits pay-
able, the operator or fund shall be lia-
ble for an attorney’s fee with respect to
all necessary services performed by the
beneficiary’s attorney. A request for
information clarifying the amount of
benefits payable shall not be consid-
ered a request to decrease that
amount.

(b) Any fee awarded under this sec-
tion shall be in addition to the award
of benefits, and shall be awarded, in an
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order, by the district director, adminis-
trative law judge, Board or court, be-
fore whom the work was performed.
The operator or fund shall pay such fee
promptly and directly to the claim-
ant’s attorney in a lump sum after the
award of benefits becomes final.

(c) Section 205(a) of the Black Lung
Benefits Amendments of 1981, Public
Law 97–119, amended section 422 of the
Act and relieved operators and carriers
from liability for the payment of bene-
fits on certain claims. Payment of ben-
efits on those claims was made the re-
sponsibility of the fund. The claims
subject to this transfer of liability are
described in § 725.496. On claims subject
to the transfer of liability described in
this paragraph the fund will pay all
fees and costs which have been or will
be awarded to claimant’s attorneys
which were or would have become the
liability of an operator or carrier but
for the enactment of the 1981 Amend-
ments and which have not already been
paid by such operator or carrier. Sec-
tion 9501(d)(7) of the Internal Revenue
Code (26 U.S.C.), which was also en-
acted as a part of the 1981 Amendments
to the Act, expressly prohibits the fund
from reimbursing an operator or car-
rier for any attorney fees or costs
which it has paid on cases subject to
the transfer of liability provisions.

Subpart E—Adjudication of Claims
by the District Director

§ 725.401 Claims development—gen-
eral.

After a claim has been received by
the district director, the district direc-
tor shall take such action as is nec-
essary to develop, process, and make
determinations with respect to the
claim as provided in this subpart.

§ 725.402 Approved State workers’
compensation law.

If a district director determines that
any claim filed under this part is one
subject to adjudication under a work-
ers’ compensation law approved under
part 722 of this subchapter, he or she
shall advise the claimant of this deter-
mination and of the Act’s requirement
that the claim must be filed under the
applicable State workers’ compensa-
tion law. The district director shall

then prepare a proposed decision and
order dismissing the claim for lack of
jurisdiction pursuant to § 725.418 and
proceed as appropriate.

§ 725.403 [Reserved]

§ 725.404 Development of evidence—
general.

(a) Employment history. Each claimant
shall furnish the district director with
a complete and detailed history of the
coal miner’s employment and, upon re-
quest, supporting documentation.

(b) Matters of record. Where it is nec-
essary to obtain proof of age, marriage
or termination of marriage, death,
family relationship, dependency (see
subpart B of this part), or any other
fact which may be proven as a matter
of public record, the claimant shall fur-
nish such proof to the district director
upon request.

(c) Documentary evidence. If a claim-
ant is required to submit documents to
the district director, the claimant shall
submit either the original, a certified
copy or a clear readable copy thereof.
The district director or administrative
law judge may require the submission
of an original document or certified
copy thereof, if necessary.

(d) Submission of insufficient evidence.
In the event a claimant submits insuf-
ficient evidence regarding any matter,
the district director shall inform the
claimant of what further evidence is
necessary and request that such evi-
dence be submitted within a specified
reasonable time which may, upon re-
quest, be extended for good cause.

§ 725.405 Development of medical evi-
dence; scheduling of medical exami-
nations and tests.

(a) Upon receipt of a claim, the dis-
trict director shall ascertain whether
the claim was filed by or on account of
a miner as defined in § 725.202, and in
the case of a claim filed on account of
a deceased miner, whether the claim
was filed by an eligible survivor of such
miner as defined in subpart B of this
part.

(b) In the case of a claim filed by or
on behalf of a miner, the district direc-
tor shall, where necessary, schedule
the miner for a medical examination
and testing under § 725.406.
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(c) In the case of a claim filed by or
on behalf of a survivor of a miner, the
district director shall obtain whatever
medical evidence is necessary and
available for the development and eval-
uation of the claim.

(d) The district director shall, where
appropriate, collect other evidence nec-
essary to establish:

(1) The nature and duration of the
miner’s employment; and

(2) All other matters relevant to the
determination of the claim.

(e) If at any time during the proc-
essing of the claim by the district di-
rector, the evidence establishes that
the claimant is not entitled to benefits
under the Act, the district director
may terminate evidentiary develop-
ment of the claim and proceed as ap-
propriate.

§ 725.406 Medical examinations and
tests.

(a) The Act requires the Department
to provide each miner who applies for
benefits with the opportunity to under-
go a complete pulmonary evaluation at
no expense to the miner. A complete
pulmonary evaluation includes a report
of physical examination, a pulmonary
function study, a chest roentgenogram
and, unless medically contraindicated,
a blood gas study.

(b) As soon as possible after a miner
files an application for benefits, the
district director will provide the miner
with a list of medical facilities and
physicians in the state of the miner’s
residence and states contiguous to the
state of the miner’s residence that the
Office has authorized to perform com-
plete pulmonary evaluations. The
miner shall select one of the facilities
or physicians on the list, provided that
the miner may not select any physi-
cian to whom the miner or the miner’s
spouse is related to the fourth degree
of consanguinity, and the miner may
not select any physician who has exam-
ined or provided medical treatment to
the miner within the twelve months
preceding the date of the miner’s appli-
cation. The district director will make
arrangements for the miner to be given
a complete pulmonary evaluation by
that facility or physician. The results
of the complete pulmonary evaluation

shall not be counted as evidence sub-
mitted by the miner under § 725.414.

(c) If any medical examination or
test conducted under paragraph (a) of
this section is not administered or re-
ported in substantial compliance with
the provisions of part 718 of this sub-
chapter, or does not provide sufficient
information to allow the district direc-
tor to decide whether the miner is eli-
gible for benefits, the district director
shall schedule the miner for further ex-
amination and testing. Where the defi-
ciencies in the report are the result of
a lack of effort on the part of the
miner, the miner will be afforded one
additional opportunity to produce a
satisfactory result. In order to deter-
mine whether any medical examina-
tion or test was administered and re-
ported in substantial compliance with
the provisions of part 718 of this sub-
chapter, the district director may have
any component of such examination or
test reviewed by a physician selected
by the district director.

(d) After the physician completes the
report authorized by paragraph (a), the
district director will inform the miner
that he may elect to have the results of
the objective testing sent to his treat-
ing physician for use in preparing a
medical opinion. The district director
will also inform the claimant that any
medical opinion submitted by his
treating physician will count as one of
the two medical opinions that the
miner may submit under § 725.414 of
this part.

(e) The cost of any medical examina-
tion or test authorized under this sec-
tion, including the cost of travel to and
from the examination, shall be paid by
the fund. No reimbursement for over-
night accommodations shall be author-
ized unless the district director deter-
mines that an adequate testing facility
is unavailable within one day’s round
trip travel by automobile from the
miner’s residence. The fund shall be re-
imbursed for such payments by an op-
erator, if any, found liable for the pay-
ment of benefits to the claimant. If an
operator fails to repay such expenses,
with interest, upon request of the Of-
fice, the entire amount may be col-
lected in an action brought under sec-
tion 424 of the Act and § 725.603 of this
part.
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§ 725.407 Identification and notifica-
tion of responsible operator.

(a) Upon receipt of the miner’s em-
ployment history, the district director
shall investigate whether any operator
may be held liable for the payment of
benefits as a responsible operator in ac-
cordance with the criteria contained in
Subpart G of this part.

(b) The district director may identify
one or more operators potentially lia-
ble for the payment of benefits in ac-
cordance with the criteria set forth in
§ 725.495 of this part. The district direc-
tor shall notify each such operator of
the existence of the claim. Where the
records maintained by the Office pursu-
ant to part 726 of this subchapter indi-
cate that the operator had obtained a
policy of insurance, and the claim falls
within such policy, the notice provided
pursuant to this section shall also be
sent to the operator’s carrier. Any op-
erator or carrier notified of the claim
shall thereafter be considered a party
to the claim in accordance with
§ 725.360 of this part unless it is dis-
missed by an adjudication officer and is
not thereafter notified again of its po-
tential liability.

(c) The notification issued pursuant
to this section shall include a copy of
the claimant’s application and a copy
of all evidence obtained by the district
director relating to the miner’s em-
ployment. The district director may re-
quest the operator to answer specific
questions, including, but not limited
to, questions related to the nature of
its operations, its relationship with the
miner, its financial status, including
any insurance obtained to secure its
obligations under the Act, and its rela-
tionship with other potentially liable
operators. A copy of any notification
issued pursuant to this section shall be
sent to the claimant by regular mail.

(d) If at any time before a case is re-
ferred to the Office of Administrative
Law Judges, the district director deter-
mines that an operator which may be
liable for the payment of benefits has
not been notified under this section or
has been incorrectly dismissed pursu-
ant to § 725.410(a)(3), the district direc-
tor shall give such operator notice of
its potential liability in accordance
with this section. The adjudication of-
ficer shall then take such further ac-

tion on the claim as may be appro-
priate. There shall be no time limit ap-
plicable to a later identification of an
operator under this paragraph if the
operator fraudulently concealed its
identity as an employer of the miner.
The district director may not notify
additional operators of their potential
liability after a case has been referred
to the Office of Administrative Law
Judges, unless the case was referred for
a hearing to determine whether the
claim was properly denied as aban-
doned pursuant to § 725.409.

§ 725.408 Operator’s response to notifi-
cation.

(a)(1) An operator which receives no-
tification under § 725.407 shall, within
30 days of receipt, file a response indi-
cating its intent to accept or contest
its identification as a potentially liable
operator. The operator’s response shall
also be sent to the claimant by regular
mail.

(2) If the operator contests its identi-
fication, it shall, on a form supplied by
the district director, state the precise
nature of its disagreement by admit-
ting or denying each of the following
assertions. In answering these asser-
tions, the term ‘‘operator’’ shall in-
clude any operator for which the iden-
tified operator may be considered a
successor operator pursuant to § 725.492.

(i) That the named operator was an
operator for any period after June 30,
1973;

(ii) That the operator employed the
miner as a miner for a cumulative pe-
riod of not less than one year;

(iii) That the miner was exposed to
coal mine dust while working for the
operator;

(iv) That the miner’s employment
with the operator included at least one
working day after December 31, 1969;
and

(v) That the operator is capable of as-
suming liability for the payment of
benefits.

(3) An operator which receives notifi-
cation under § 725.407, and which fails
to file a response within the time limit
provided by this section, shall not be
allowed to contest its liability for the
payment of benefits on any of the
grounds set forth in paragraph (a)(2).
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(b)(1) Within 90 days of the date on
which it receives notification under
§ 725.407, an operator may submit docu-
mentary evidence in support of its po-
sition.

(2) No documentary evidence relevant
to the grounds set forth in paragraph
(a)(2) may be admitted in any further
proceedings unless it is submitted
within the time limits set forth in this
section.

§ 725.409 Denial of a claim by reason
of abandonment.

(a) A claim may be denied at any
time by the district director by reason
of abandonment where the claimant
fails:

(1) To undergo a required medical ex-
amination without good cause; or,

(2) To submit evidence sufficient to
make a determination of the claim; or,

(3) To pursue the claim with reason-
able diligence; or,

(4) To attend an informal conference
without good cause.

(b)(1) If the district director deter-
mines that a denial by reason of aban-
donment under paragraphs (a)(1)
through (3) of this section is appro-
priate, he or she shall notify the claim-
ant of the reasons for such denial and
of the action which must be taken to
avoid a denial by reason of abandon-
ment. If the claimant completes the
action requested within the time al-
lowed, the claim shall be developed,
processed and adjudicated as specified
in this part. If the claimant does not
fully comply with the action requested
by the district director, the district di-
rector shall notify the claimant that
the claim has been denied by reason of
abandonment. Such notification shall
be served on the claimant and all other
parties to the claim by certified mail.

(2) In any case in which a claimant
has failed to attend an informal con-
ference and has not provided the dis-
trict director with his reasons for fail-
ing to attend, the district director
shall ask the claimant to explain his
absence. In considering whether the
claimant had good cause for his failure
to attend the conference, the district
director shall consider all relevant cir-
cumstances, including the age, edu-
cation, and health of the claimant, as
well as the distance between the claim-

ant’s residence and the location of the
conference. If the district director con-
cludes that the claimant had good
cause for failing to attend the con-
ference, he may continue processing
the claim, including, where appropriate
under § 725.416, the scheduling of an in-
formal conference. If the claimant does
not supply the district director with
his reasons for failing to attend the
conference within 30 days of the date of
the district director’s request, or the
district director concludes that the
reasons supplied by the claimant do
not establish good cause, the district
director shall notify the claimant that
the claim has been denied by reason of
abandonment. Such notification shall
be served on the claimant and all other
parties to the claim by certified mail.

(c) The denial of a claim by reason of
abandonment shall become effective
and final unless, within 30 days after
the denial is issued, the claimant re-
quests a hearing. Following the expira-
tion of the 30-day period, a new claim
may be filed at any time pursuant to
§ 725.309. For purposes of § 725.309, a de-
nial by reason of abandonment shall be
deemed a finding that the claimant has
not established any applicable condi-
tion of entitlement. If the claimant
timely requests a hearing, the district
director shall refer the case to the Of-
fice of Administrative Law Judges in
accordance with § 725.421. Except upon
the motion or written agreement of the
Director, the hearing will be limited to
the issue of whether the claim was
properly denied by reason of abandon-
ment. If the hearing is limited to the
issue of abandonment and the adminis-
trative law judge determines that the
claim was not properly denied by rea-
son of abandonment, he shall remand
the claim to the district director for
the completion of administrative proc-
essing.

§ 725.410 Submission of additional evi-
dence.

(a) After the district director com-
pletes the development of medical evi-
dence under § 725.405 of this part, in-
cluding the complete pulmonary eval-
uation authorized by § 725.406, and re-
ceives the responses and evidence sub-
mitted pursuant to § 725.408, he shall
issue a schedule for the submission of
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additional evidence. The schedule shall
contain the following information:

(1) If the claim was filed by, or on be-
half of, a miner, the schedule shall con-
tain a summary of the complete pul-
monary evaluation administered pursu-
ant to § 725.406. If the claim was filed
by, or on behalf of, a survivor, the
schedule shall contain a summary of
any medical evidence developed by the
district director pursuant to
§ 725.405(c).

(2) The schedule shall contain the
district director’s preliminary analysis
of the medical evidence. If the district
director believes that the evidence fails
to establish any necessary element of
entitlement, he shall inform the claim-
ant of the element of entitlement not
established and the reasons for his con-
clusions and advise the claimant that,
unless he submits additional evidence,
the district director will issue a pro-
posed decision and order denying the
claim.

(3) The schedule shall contain the
district director’s designation of a re-
sponsible operator liable for the pay-
ment of benefits. In the event that the
district director has designated as the
responsible operator an employer other
than the employer who last employed
the claimant as a miner, the district
director shall include, with the sched-
ule, a copy of the statements required
by § 725.495(d) of this part. The district
director may, in his discretion, dismiss
as parties any of the operators notified
of their potential liability pursuant to
§ 725.407. If the district director there-
after determines that the participation
of a party dismissed pursuant to this
section is required, he may once again
notify the operator in accordance with
§ 725.407(d).

(4) The schedule shall notify the
claimant and the designated respon-
sible operator that they have the right
to obtain further adjudication of the
claim in accordance with this subpart,
and that they have the right to submit
additional evidence in accordance with
this subpart. The schedule shall also
notify the claimant that he has the
right to obtain representation, under
the terms set forth in subpart D, in
order to assist him. In a case in which
the district director has designated a
responsible operator pursuant to para-

graph (a)(3), the schedule shall further
notify the claimant that if the oper-
ator fails to accept the claimant’s enti-
tlement to benefits within the time
limit provided by § 725.412, the cost of
obtaining additional medical and other
necessary evidence, along with a rea-
sonable attorney’s fee, shall be reim-
bursed by the responsible operator in
the event that the claimant establishes
his entitlement to benefits payable by
that operator. In a case in which there
is no operator liable for the payment of
benefits, the schedule shall notify the
claimant that the cost of obtaining ad-
ditional medical and other necessary
evidence, along with a reasonable at-
torney’s fee, shall be reimbursed by the
fund.

(b) The schedule shall allow all par-
ties not less than 60 days within which
to submit additional evidence, includ-
ing evidence relevant to the claimant’s
eligibility for benefits and evidence rel-
evant to the liability of the designated
responsible operator, and shall provide
not less than an additional 30 days
within which the parties may respond
to evidence submitted by other parties.
Any such evidence must meet the re-
quirements set forth in § 725.414 in
order to be admitted into the record.

(c) The district director shall serve a
copy of the schedule, together with a
copy of all of the evidence developed,
on the claimant, the designated respon-
sible operator, and all other operators
which received notification pursuant to
§ 725.407. The schedule shall be served
on each party by certified mail.

§ 725.411 Initial adjudication in Trust
Fund cases.

Notwithstanding the requirements of
§ 725.410 of this part, if the district di-
rector concludes that the results of the
complete pulmonary evaluation sup-
port a finding of eligibility, and that
there is no operator responsible for the
payment of benefits, the district direc-
tor shall issue a proposed decision and
order in accordance with § 725.418 of
this part.

§ 725.412 Operator’s response.
(a)(1) Within 30 days after the district

director issues a schedule pursuant to
§ 725.410 of this part containing a des-
ignation of the responsible operator
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liable for the payment of benefits, that
operator shall file a response with re-
gard to its liability. The response shall
specifically indicate whether the oper-
ator agrees or disagrees with the dis-
trict director’s designation.

(2) If the responsible operator des-
ignated by the district director does
not file a timely response, it shall be
deemed to have accepted the district
director’s designation with respect to
its liability, and to have waived its
right to contest its liability in any fur-
ther proceeding conducted with respect
to the claim.

(b) The responsible operator des-
ignated by the district director may
also file a statement accepting claim-
ant’s entitlement to benefits. If that
operator fails to file a timely response
to the district director’s designation,
the district director shall, upon receipt
of such a statement, issue a proposed
decision and order in accordance with
§ 725.418 of this part. If the operator
fails to file a statement accepting the
claimant’s entitlement to benefits
within 30 days after the district direc-
tor issues a schedule pursuant to
§ 725.410 of this part, the operator shall
be deemed to have contested the claim-
ant’s entitlement.

§ 725.413 [Reserved].

§ 725.414 Development of evidence.
(a) Medical evidence.
(1) For purposes of this section, a

medical report shall consist of a physi-
cian’s written assessment of the min-
er’s respiratory or pulmonary condi-
tion. A medical report may be prepared
by a physician who examined the miner
and/or reviewed the available admis-
sible evidence. A physician’s written
assessment of a single objective test,
such as a chest X-ray or a pulmonary
function test, shall not be considered a
medical report for purposes of this sec-
tion.

(2)(i) The claimant shall be entitled
to submit, in support of his affirmative
case, no more than two chest X-ray in-
terpretations, the results of no more
than two pulmonary function tests, the
results of no more than two arterial
blood gas studies, no more than one re-
port of an autopsy, no more than one
report of each biopsy, and no more

than two medical reports. Any chest X-
ray interpretations, pulmonary func-
tion test results, blood gas studies, au-
topsy report, biopsy report, and physi-
cians’ opinions that appear in a med-
ical report must each be admissible
under this paragraph or paragraph
(a)(4) of this section.

(ii) The claimant shall be entitled to
submit, in rebuttal of the case pre-
sented by the party opposing entitle-
ment, no more than one physician’s in-
terpretation of each chest X-ray, pul-
monary function test, arterial blood
gas study, autopsy or biopsy submitted
by the designated responsible operator
or the fund, as appropriate, under para-
graph (a)(3)(i) or (a)(3)(iii) of this sec-
tion and by the Director pursuant to
§ 725.406. In any case in which the party
opposing entitlement has submitted
the results of other testing pursuant to
§ 718.107, the claimant shall be entitled
to submit one physician’s assessment
of each piece of such evidence in rebut-
tal. In addition, where the responsible
operator or fund has submitted rebut-
tal evidence under paragraph (a)(3)(ii)
or (a)(3)(iii) of this section with respect
to medical testing submitted by the
claimant, the claimant shall be enti-
tled to submit an additional statement
from the physician who originally in-
terpreted the chest X-ray or adminis-
tered the objective testing. Where the
rebuttal evidence tends to undermine
the conclusion of a physician who pre-
pared a medical report submitted by
the claimant, the claimant shall be en-
titled to submit an additional state-
ment from the physician who prepared
the medical report explaining his con-
clusion in light of the rebuttal evi-
dence.

(3)(i) The responsible operator des-
ignated pursuant to § 725.410 shall be
entitled to obtain and submit, in sup-
port of its affirmative case, no more
than two chest X-ray interpretations,
the results of no more than two pul-
monary function tests, the results of
no more than two arterial blood gas
studies, no more than one report of an
autopsy, no more than one report of
each biopsy, and no more than two
medical reports. Any chest X-ray inter-
pretations, pulmonary function test re-
sults, blood gas studies, autopsy re-
port, biopsy report, and physicians’
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opinions that appear in a medical re-
port must each be admissible under
this paragraph or paragraph (a)(4) of
this section. In obtaining such evi-
dence, the responsible operator may
not require the miner to travel more
than 100 miles from his or her place of
residence, or the distance traveled by
the miner in obtaining the complete
pulmonary evaluation provided by
§ 725.406 of this part, whichever is
greater, unless a trip of greater dis-
tance is authorized in writing by the
district director. If a miner unreason-
ably refuses—

(A) To provide the Office or the des-
ignated responsible operator with a
complete statement of his or her med-
ical history and/or to authorize access
to his or her medical records, or

(B) To submit to an evaluation or
test requested by the district director
or the designated responsible operator,
the miner’s claim may be denied by
reason of abandonment. (See § 725.409 of
this part).

(ii) The responsible operator shall be
entitled to submit, in rebuttal of the
case presented by the claimant, no
more than one physician’s interpreta-
tion of each chest X-ray, pulmonary
function test, arterial blood gas study,
autopsy or biopsy submitted by the
claimant under paragraph (a)(2)(i) of
this section and by the Director pursu-
ant to § 725.406. In any case in which
the claimant has submitted the results
of other testing pursuant to § 718.107,
the responsible operator shall be enti-
tled to submit one physician’s assess-
ment of each piece of such evidence in
rebuttal. In addition, where the claim-
ant has submitted rebuttal evidence
under paragraph (a)(2)(ii) of this sec-
tion, the responsible operator shall be
entitled to submit an additional state-
ment from the physician who origi-
nally interpreted the chest X-ray or ad-
ministered the objective testing. Where
the rebuttal evidence tends to under-
mine the conclusion of a physician who
prepared a medical report submitted by
the responsible operator, the respon-
sible operator shall be entitled to sub-
mit an additional statement from the
physician who prepared the medical re-
port explaining his conclusion in light
of the rebuttal evidence.

(iii) In a case in which the district di-
rector has not identified any poten-
tially liable operators, or has dismissed
all potentially liable operators under
§ 725.410(a)(3), the district director shall
be entitled to exercise the rights of a
responsible operator under this section,
except that the evidence obtained in
connection with the complete pul-
monary evaluation performed pursuant
to § 725.406 shall be considered evidence
obtained and submitted by the Direc-
tor, OWCP, for purposes of paragraph
(a)(3)(i) of this section. In a case in-
volving a dispute concerning medical
benefits under § 725.708 of this part, the
district director shall be entitled to de-
velop medical evidence to determine
whether the medical bill is compen-
sable under the standard set forth in
§ 725.701 of this part.

(4) Notwithstanding the limitations
in paragraphs (a)(2) and (a)(3) of this
section, any record of a miner’s hos-
pitalization for a respiratory or pul-
monary or related disease, or medical
treatment for a respiratory or pul-
monary or related disease, may be re-
ceived into evidence.

(5) A copy of any documentary evi-
dence submitted by a party must be
served on all other parties to the
claim. If the claimant is not rep-
resented by an attorney, the district
director shall mail a copy of all docu-
mentary evidence submitted by the
claimant to all other parties to the
claim. Following the development and
submission of affirmative medical evi-
dence, the parties may submit rebuttal
evidence in accordance with the sched-
ule issued by the district director.

(b) Evidence pertaining to liability. (1)
Except as provided by § 725.408(b)(2), the
designated responsible operator may
submit evidence to demonstrate that it
is not the potentially liable operator
that most recently employed the
claimant.

(2) Any other party may submit evi-
dence regarding the liability of the des-
ignated responsible operator or any
other operator.

(3) A copy of any documentary evi-
dence submitted under this paragraph
must be mailed to all other parties to
the claim. Following the submission of
affirmative evidence, the parties may
submit rebuttal evidence in accordance
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with the schedule issued by the district
director.

(c) Testimony. A physician who pre-
pared a medical report admitted under
this section may testify with respect to
the claim at any formal hearing con-
ducted in accordance with subpart F of
this part, or by deposition. If a party
has submitted fewer than two medical
reports as part of that party’s affirma-
tive case under this section, a physi-
cian who did not prepare a medical re-
port may testify in lieu of such a med-
ical report. The testimony of such a
physician shall be considered a medical
report for purposes of the limitations
provided by this section. A party may
offer the testimony of no more than
two physicians under the provisions of
this section unless the adjudication of-
ficer finds good cause under paragraph
(b)(1) of § 725.456 of this part. In accord-
ance with the schedule issued by the
district director, all parties shall no-
tify the district director of the name
and current address of any potential
witness whose testimony pertains to
the liability of a potentially liable op-
erator or the designated responsible op-
erator. Absent such notice, the testi-
mony of a witness relevant to the li-
ability of a potentially liable operator
or the designated responsible operator
shall not be admitted in any hearing
conducted with respect to the claim
unless the administrative law judge
finds that the lack of notice should be
excused due to extraordinary cir-
cumstances.

(d) Except to the extent permitted by
§ 725.456 and § 725.310(b), the limitations
set forth in this section shall apply to
all proceedings conducted with respect
to a claim, and no documentary evi-
dence pertaining to liability shall be
admitted in any further proceeding
conducted with respect to a claim un-
less it is submitted to the district di-
rector in accordance with this section.

§ 725.415 Action by the district direc-
tor after development of evidence.

(a) At the end of the period permitted
under § 725.410(b) for the submission of
evidence, the district director shall re-
view the claim on the basis of all evi-
dence submitted in accordance with
§ 725.414.

(b) After review of all evidence sub-
mitted, the district director may issue
another schedule for the submission of
additional evidence pursuant to
§ 725.410, identifying another poten-
tially liable operator as the responsible
operator liable for the payment of ben-
efits. In such a case, the district direc-
tor shall not permit the development
or submission of any additional med-
ical evidence until after he has made a
final determination of the identity of
the responsible operator liable for the
payment of benefits. If the operator
who is finally determined to be the re-
sponsible operator has not had the op-
portunity to submit medical evidence
pursuant to § 725.410, the district direc-
tor shall allow the designated respon-
sible operator and the claimant not
less than 60 days within which to sub-
mit evidence relevant to the claimant’s
eligibility for benefits. The designated
responsible operator may elect to
adopt any medical evidence previously
submitted by another operator as its
own evidence, subject to the limita-
tions of § 725.414. The district director
may also schedule a conference in ac-
cordance with § 725.416, issue a proposed
decision and order in accordance with
§ 725.418, or take such other action as
the district director considers appro-
priate.

§ 725.416 Conferences.

(a) At the conclusion of the period
permitted by § 725.410(b) of this part for
the submission of evidence, the district
director may conduct an informal con-
ference in any claim where it appears
that such conference will assist in the
voluntary resolution of any issue
raised with respect to the claim. The
conference proceedings shall not be
stenographically reported and sworn
testimony shall not be taken. Any con-
ference conducted pursuant to this
paragraph shall be held no later than 90
days after the conclusion of the period
permitted by § 725.410(b) of this part for
the submission of evidence, unless one
of the parties requests that the time
period be extended for good cause
shown. If the district director is unable
to hold the conference within the time
period permitted by this paragraph, he
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shall proceed to issue a proposed deci-
sion and order under § 725.418 of this
part.

(b) The district director shall notify
the parties of a definite time and place
for the conference. The district direc-
tor shall advise the parties that they
have a right to representation at the
conference, by an attorney or a lay rep-
resentative, and that no conference
shall take place unless the parties are
represented. A coal mine operator
which is self-insured, or which is cov-
ered by a policy of insurance for the
claim for which a conference is sched-
uled, shall be deemed to be rep-
resented. The notification shall set
forth the specific reasons why the dis-
trict director believes that a con-
ference will assist in the voluntary res-
olution of any issue raised with respect
to the claim. No sanction may be im-
posed under paragraph (c) of this sec-
tion unless the record contains a noti-
fication that meets the requirements of
this section. The district director may
in his or her discretion, or on the mo-
tion of any party, cancel a conference
or allow any or all of the parties to
participate by telephone.

(c) The unexcused failure of any
party to appear at an informal con-
ference shall be grounds for the imposi-
tion of sanctions. If the claimant fails
to appear, the district director may
take such steps as are authorized by
§ 725.409(b)(2) to deny the claim by rea-
son of abandonment. If the responsible
operator fails to appear, it shall be
deemed to have waived its right to con-
test its potential liability for an award
of benefits and, in the discretion of the
district director, its right to contest
any issue related to the claimant’s eli-
gibility.

(d) Any representative of an oper-
ator, of an operator’s insurance carrier,
or of a claimant, authorized to rep-
resent such party in accordance with
paragraph (b), shall be deemed to have
sufficient authority to stipulate facts
or issues or agree to a final disposition
of the claim.

(e) Procedures to be followed at a
conference shall be within the discre-
tion of the district director.

§ 725.417 Action at the conclusion of
conference.

(a) At the conclusion of a conference,
the district director shall prepare a
stipulation of contested and
uncontested issues which shall be
signed by the parties and the district
director. If a hearing is conducted with
respect to the claim, this stipulation
shall be submitted to the Office of Ad-
ministrative Law Judges and placed in
the claim record.

(b) In appropriate cases, the district
director may permit a reasonable time
for the submission of additional evi-
dence following a conference, provided
that such evidence does not exceed the
limits set forth in § 725.414. The district
director may also notify additional op-
erators of their potential liability pur-
suant to § 725.407, or issue another
schedule for the submission of addi-
tional evidence pursuant to § 725.410,
designating another potentially liable
operator as the responsible operator
liable for the payment of benefits, in
order to allow that operator an oppor-
tunity to submit evidence relevant to
its liability for benefits as well as the
claimant’s eligibility for benefits.

(c) Within 20 days after the termi-
nation of all conference proceedings,
the district director shall prepare and
send to the parties a proposed decision
and order pursuant to § 725.418 of this
part.

§ 725.418 Proposed decision and order.

(a) Within 20 days after the termi-
nation of all informal conference pro-
ceedings, or, if no informal conference
is held, at the conclusion of the period
permitted by § 725.410(b) for the submis-
sion of evidence, the district director
shall issue a proposed decision and
order. A proposed decision and order is
a document, issued by the district di-
rector after the evidentiary develop-
ment of the claim is completed and all
contested issues, if any, are joined,
which purports to resolve a claim on
the basis of the evidence submitted to
or obtained by the district director. A
proposed decision and order shall be
considered a final adjudication of a
claim only as provided in § 725.419. A
proposed decision and order may be
issued by the district director at any
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time during the adjudication of any
claim if:

(1) Issuance is authorized or required
by this part; or,

(2) The district director determines
that its issuance will expedite the adju-
dication of the claim.

(b) A proposed decision and order
shall contain findings of fact and con-
clusions of law. It shall be served on all
parties to the claim by certified mail.

(c) The proposed decision and order
shall contain a notice of the right of
any interested party to request a for-
mal hearing before the Office of Ad-
ministrative Law Judges. If the pro-
posed decision and order is a denial of
benefits, and the claimant has pre-
viously filed a request for a hearing,
the proposed decision and order shall
notify the claimant that the case will
be referred for a hearing pursuant to
the previous request unless the claim-
ant notifies the district director that
he no longer desires a hearing. If the
proposed decision and order is an award
of benefits, and the designated respon-
sible operator has previously filed a re-
quest for a hearing, the proposed deci-
sion and order shall notify the operator
that the case will be referred for a
hearing pursuant to the previous re-
quest unless the operator notifies the
district director that it no longer de-
sires a hearing.

(d) The proposed decision and order
shall reflect the district director’s final
designation of the responsible operator
liable for the payment of benefits. No
operator may be finally designated as
the responsible operator unless it has
received notification of its potential li-
ability pursuant to § 725.407, and the op-
portunity to submit additional evi-
dence pursuant to § 725.410. The district
director shall dismiss, as parties to the
claim, all other potentially liable oper-
ators that received notification pursu-
ant to § 725.407 and that were not pre-
viously dismissed pursuant to
§ 725.410(a)(3).

§ 725.419 Response to proposed deci-
sion and order.

(a) Within 30 days after the date of
issuance of a proposed decision and
order, any party may, in writing, re-
quest a revision of the proposed deci-
sion and order or a hearing. If a hear-

ing is requested, the district director
shall refer the claim to the Office of
Administrative Law Judges (see
§ 725.421).

(b) Any response made by a party to
a proposed decision and order shall
specify the findings and conclusions
with which the responding party dis-
agrees, and shall be served on the dis-
trict director and all other parties to
the claim.

(c) If a timely request for revision of
a proposed decision and order is made,
the district director may amend the
proposed decision and order, as cir-
cumstances require, and serve the re-
vised proposed decision and order on all
parties or take such other action as is
appropriate. If a revised proposed deci-
sion and order is issued, each party to
the claim shall have 30 days from the
date of issuance of that revised pro-
posed decision and order within which
to request a hearing.

(d) If no response to a proposed deci-
sion and order is sent to the district di-
rector within the period described in
paragraph (a) of this section, or if no
response to a revised proposed decision
and order is sent to the district direc-
tor within the period described in para-
graph (c) of this section, the proposed
decision and order shall become a final
decision and order, which is effective
upon the expiration of the applicable
30-day period. Once a proposed decision
and order or revised proposed decision
and order becomes final and effective,
all rights to further proceedings with
respect to the claim shall be considered
waived, except as provided in § 725.310.

§ 725.420 Initial determinations.

(a) Section 9501(d)(1)(A)(1) of the In-
ternal Revenue Code (26 U.S.C.) pro-
vides that the Black Lung Disability
Trust Fund shall begin the payment of
benefits on behalf of an operator in any
case in which the operator liable for
such payments has not commenced
payment of such benefits within 30
days after the date of an initial deter-
mination of eligibility by the Sec-
retary. For claims filed on or after
January 1, 1982, the payment of such
interim benefits from the fund is lim-
ited to benefits accruing after the date
of such initial determination.
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(b) Except as provided in § 725.415,
after the district director has deter-
mined that a claimant is eligible for
benefits, on the basis of all evidence
submitted by a claimant and operator,
and has determined that a hearing will
be necessary to resolve the claim, the
district director shall in writing so in-
form the parties and direct the oper-
ator to begin the payment of benefits
to the claimant in accordance with
§ 725.522. The date on which this writing
is sent to the parties shall be consid-
ered the date of initial determination
of the claim.

(c) If a notified operator refuses to
commence payment of a claim within
30 days from the date on which an ini-
tial determination is made under this
section, benefits shall be paid by the
fund to the claimant in accordance
with § 725.522, and the operator shall be
liable to the fund, if such operator is
determined liable for the claim, for all
benefits paid by the fund on behalf of
such operator, and, in addition, such
penalties and interest as are appro-
priate.

§ 725.421 Referral of a claim to the Of-
fice of Administrative Law Judges.

(a) In any claim for which a formal
hearing is requested or ordered, and
with respect to which the district di-
rector has completed evidentiary de-
velopment and adjudication without
having resolved all contested issues,
the district director shall refer the
claim to the Office of Administrative
Law Judges for a hearing.

(b) In any case referred to the Office
of Administrative Law Judges under
this section, the district director shall
transmit to that office the following
documents, which shall be placed in
the record at the hearing subject to the
objection of any party:

(1) Copies of the claim form or forms;
(2) Any statement, document, or

pleading submitted by a party to the
claim;

(3) A copy of the notification to an
operator of its possible liability for the
claim, and any schedule for the submis-
sion of additional evidence issued pur-
suant to § 725.410 designating a poten-
tially liable operator as the responsible
operator;

(4) All medical evidence submitted to
the district director under this part by
the claimant and the potentially liable
operator designated as the responsible
operator in the proposed decision and
order issued pursuant to § 725.418, or the
fund, as appropriate, subject to the
limitations of § 725.414 of this part; this
evidence shall include the results of
any medical examination or test con-
ducted pursuant to § 725.406, and all evi-
dence relevant to the liability of the
responsible operator submitted to the
district director under this part;

(5) Any written stipulation of law or
fact or stipulation of contested and
uncontested issues entered into by the
parties;

(6) Any pertinent forms submitted to
the district director;

(7) The statement by the district di-
rector of contested and uncontested
issues in the claim; and

(8) The district director’s initial de-
termination of eligibility or other doc-
uments necessary to establish the right
of the fund to reimbursement, if appro-
priate. Copies of the transmittal notice
shall also be sent to all parties to the
claim by regular mail.

(c) A party may at any time request
and obtain from the district director
copies of documents transmitted to the
Office of Administrative Law Judges
under paragraph (b) of this section. If
the party has previously been provided
with such documents, additional copies
may be sent to the party upon the pay-
ment of a copying fee to be determined
by the district director.

§ 725.422 Legal assistance.

The Secretary or his or her designee
may, upon request, provide a claimant
with legal assistance in processing a
claim under the Act. Such assistance
may be made available to a claimant in
the discretion of the Solicitor of Labor
or his or her designee at any time prior
to or during the time in which the
claim is being adjudicated and shall be
furnished without charge to the claim-
ant. Representation of a claimant in
adjudicatory proceedings shall not be
provided by the Department of Labor
unless it is determined by the Solicitor
of Labor that such representation is in
the best interests of the black lung
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benefits program. In no event shall rep-
resentation be provided to a claimant
in a claim with respect to which the
claimant’s interests are adverse to
those of the Secretary of Labor or the
fund.

§ 725.423 Extensions of time.

Except for the 30-day time limit set
forth in § 725.419, any of the time peri-
ods set forth in this subpart may be ex-
tended, for good cause shown, by filing
a request for an extension with the dis-
trict director prior to the expiration of
the time period.

Subpart F—Hearings

§ 725.450 Right to a hearing.

Any party to a claim (see § 725.360)
shall have a right to a hearing con-
cerning any contested issue of fact or
law unresolved by the district director.
There shall be no right to a hearing
until the processing and adjudication
of the claim by the district director
has been completed. There shall be no
right to a hearing in a claim with re-
spect to which a determination of the
claim made by the district director has
become final and effective in accord-
ance with this part.

§ 725.451 Request for hearing.

After the completion of proceedings
before the district director, or as is
otherwise indicated in this part, any
party may in writing request a hearing
on any contested issue of fact or law
(see § 725.419). A district director may
on his or her own initiative refer a case
for hearing. If a hearing is requested,
or if a district director determines that
a hearing is necessary to the resolution
of any issue, the claim shall be referred
to the Chief Administrative Law Judge
for a hearing under § 725.421.

§ 725.452 Type of hearing; parties.

(a) A hearing held under this part
shall be conducted by an administra-
tive law judge designated by the Chief
Administrative Law Judge. Except as
otherwise provided by this part, all
hearings shall be conducted in accord-
ance with the provisions of 5 U.S.C. 554
et seq.

(b) All parties to a claim shall be per-
mitted to participate fully at a hearing
held in connection with such claim.

(c) A full evidentiary hearing need
not be conducted if a party moves for
summary judgment and the adminis-
trative law judge determines that there
is no genuine issue as to any material
fact and that the moving party is enti-
tled to the relief requested as a matter
of law. All parties shall be entitled to
respond to the motion for summary
judgment prior to decision thereon.

(d) If the administrative law judge
believes that an oral hearing is not
necessary (for any reason other than
on motion for summary judgment), the
judge shall notify the parties by writ-
ten order and allow at least 30 days for
the parties to respond. The administra-
tive law judge shall hold the oral hear-
ing if any party makes a timely re-
quest in response to the order.

§ 725.453 Notice of hearing.
All parties shall be given at least 30

days written notice of the date and
place of a hearing and the issues to be
resolved at the hearing. Such notice
shall be sent to each party or rep-
resentative by certified mail.

§ 725.454 Time and place of hearing;
transfer of cases.

(a) The Chief Administrative Law
Judge shall assign a definite time and
place for a formal hearing, and shall,
where possible, schedule the hearing to
be held at a place within 75 miles of the
claimant’s residence unless an alter-
nate location is requested by the
claimant.

(b) If the claimant’s residence is not
in any State, the Chief Administrative
Law Judge may, in his or her discre-
tion, schedule the hearing in the coun-
try of the claimant’s residence.

(c) The Chief Administrative Law
Judge or the administrative law judge
assigned the case may in his or her dis-
cretion direct that a hearing with re-
spect to a claim shall begin at one lo-
cation and then later be reconvened at
another date and place.

(d) The Chief Administrative Law
Judge or administrative law judge as-
signed the case may change the time
and place for a hearing, either on his or
her own motion or for good cause
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shown by a party. The administrative
law judge may adjourn or postpone the
hearing for good cause shown, at any
time prior to the mailing to the parties
of the decision in the case. Unless oth-
erwise agreed, at least 10 days notice
shall be given to the parties of any
change in the time or place of hearing.

(e) The Chief Administrative Law
Judge may for good cause shown trans-
fer a case from one administrative law
judge to another.

§ 725.455 Hearing procedures; gen-
erally.

(a) General. The purpose of any hear-
ing conducted under this subpart shall
be to resolve contested issues of fact or
law. Except as provided in
§ 725.421(b)(8), any findings or deter-
minations made with respect to a
claim by a district director shall not be
considered by the administrative law
judge.

(b) Evidence. The administrative law
judge shall at the hearing inquire fully
into all matters at issue, and shall not
be bound by common law or statutory
rules of evidence, or by technical or
formal rules of procedure, except as
provided by 5 U.S.C. 554 and this sub-
part. The administrative law judge
shall receive into evidence the testi-
mony of the witnesses and parties, the
evidence submitted to the Office of Ad-
ministrative Law Judges by the dis-
trict director under § 725.421, and such
additional evidence as may be sub-
mitted in accordance with the provi-
sions of this subpart. The administra-
tive law judge may entertain the objec-
tions of any party to the evidence sub-
mitted under this section.

(c) Procedure. The conduct of the
hearing and the order in which allega-
tions and evidence shall be presented
shall be within the discretion of the ad-
ministrative law judge and shall afford
the parties an opportunity for a fair
hearing.

(d) Oral argument and written allega-
tions. The parties, upon request, may
be allowed a reasonable time for the
presentation of oral argument at the
hearing. Briefs or other written state-
ments or allegations as to facts or law
may be filed by any party with the per-
mission of the administrative law
judge. Copies of any brief or other writ-

ten statement shall be filed with the
administrative law judge and served on
all parties by the submitting party.

§ 725.456 Introduction of documentary
evidence.

(a) All documents transmitted to the
Office of Administrative Law Judges
under § 725.421 shall be placed into evi-
dence by the administrative law judge,
subject to objection by any party.

(b)(1) Documentary evidence per-
taining to the liability of a potentially
liable operator and/or the identifica-
tion of a responsible operator which
was not submitted to the district direc-
tor shall not be admitted into the hear-
ing record in the absence of extraor-
dinary circumstances. Medical evi-
dence in excess of the limitations con-
tained in § 725.414 shall not be admitted
into the hearing record in the absence
of good cause.

(2) Subject to the limitations in para-
graph (b)(1) of this section, any other
documentary material, including med-
ical reports, which was not submitted
to the district director, may be re-
ceived in evidence subject to the objec-
tion of any party, if such evidence is
sent to all other parties at least 20
days before a hearing is held in connec-
tion with the claim.

(3) Documentary evidence, which is
not exchanged with the parties in ac-
cordance with this paragraph, may be
admitted at the hearing with the writ-
ten consent of the parties or on the
record at the hearing, or upon a show-
ing of good cause why such evidence
was not exchanged in accordance with
this paragraph. If documentary evi-
dence is not exchanged in accordance
with paragraph (b)(2) of this section
and the parties do not waive the 20-day
requirement or good cause is not
shown, the administrative law judge
shall either exclude the late evidence
from the record or remand the claim to
the district director for consideration
of such evidence.

(4) A medical report which is not
made available to the parties in ac-
cordance with paragraph (b)(2) of this
section shall not be admitted into evi-
dence in any case unless the hearing
record is kept open for at least 30 days
after the hearing to permit the parties
to take such action as each considers
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appropriate in response to such evi-
dence. If, in the opinion of the adminis-
trative law judge, evidence is withheld
from the parties for the purpose of de-
laying the adjudication of the claim,
the administrative law judge may ex-
clude such evidence from the hearing
record and close the record at the con-
clusion of the hearing.

(c) Subject to paragraph (b) of this
section, documentary evidence which
the district director excludes from the
record, and the objections to such evi-
dence, may be submitted by the parties
to the administrative law judge, who
shall independently determine whether
the evidence shall be admitted.

(1) If the evidence is admitted, the
administrative law judge may, in his or
her discretion, remand the claim to the
district director for further consider-
ation.

(2) If the evidence is admitted, the
administrative law judge shall afford
the opposing party or parties the op-
portunity to develop such additional
documentary evidence as is necessary
to protect the right of cross-examina-
tion.

(d) All medical records and reports
submitted by any party shall be consid-
ered by the administrative law judge in
accordance with the quality standards
contained in part 718 of this sub-
chapter.

(e) If the administrative law judge
concludes that the complete pul-
monary evaluation provided pursuant
to § 725.406, or any part thereof, fails to
comply with the applicable quality
standards, or fails to address the rel-
evant conditions of entitlement (see
§ 725.202(d)(2)(i) through (iv)) in a man-
ner which permits resolution of the
claim, the administrative law judge
shall, in his or her discretion, remand
the claim to the district director with
instructions to develop only such addi-
tional evidence as is required, or allow
the parties a reasonable time to obtain
and submit such evidence, before the
termination of the hearing.

§ 725.457 Witnesses.
(a) Witnesses at the hearing shall tes-

tify under oath or affirmation. The ad-
ministrative law judge and the parties
may question witnesses with respect to
any matters relevant and material to

any contested issue. Any party who in-
tends to present the testimony of an
expert witness at a hearing, including
any physician, regardless of whether
the physician has previously prepared a
medical report, shall so notify all other
parties to the claim at least 10 days be-
fore the hearing. The failure to give no-
tice of the appearance of an expert wit-
ness in accordance with this paragraph,
unless notice is waived by all parties,
shall preclude the presentation of testi-
mony by such expert witness.

(b) No person shall be required to ap-
pear as a witness in any proceeding be-
fore an administrative law judge at a
place more than 100 miles from his or
her place of residence, unless the law-
ful mileage and witness fee for 1 day’s
attendance is paid in advance of the
hearing date.

(c) No person shall be permitted to
testify as a witness at the hearing, or
pursuant to deposition or interrog-
atory under § 725.458, unless that person
meets the requirements of § 725.414(c).

(1) In the case of a witness offering
testimony relevant to the liability of
the responsible operator, in the ab-
sence of extraordinary circumstances,
the witness must have been identified
as a potential hearing witness while
the claim was pending before the dis-
trict director.

(2) In the case of a physician offering
testimony relevant to the physical con-
dition of the miner, such physician
must have prepared a medical report.
Alternatively, in the absence of a
showing of good cause under
§ 725.456(b)(1) of this part, a physician
may offer testimony relevant to the
physical condition of the miner only to
the extent that the party offering the
physician’s testimony has submitted
fewer medical reports than permitted
by § 725.414. Such physician’s opinion
shall be considered a medical report
subject to the limitations of § 725.414.

(d) A physician whose testimony is
permitted under this section may tes-
tify as to any other medical evidence
of record, but shall not be permitted to
testify as to any medical evidence rel-
evant to the miner’s condition that is
not admissible.
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§ 725.458 Depositions; interrogatories.
The testimony of any witness or

party may be taken by deposition or
interrogatory according to the rules of
practice of the Federal district court
for the judicial district in which the
case is pending (or of the U.S. District
Court for the District of Columbia if
the case is pending in the District or
outside the United States), except that
at least 30 days prior notice of any dep-
osition shall be given to all parties un-
less such notice is waived. No post-
hearing deposition or interrogatory
shall be permitted unless authorized by
the administrative law judge upon the
motion of a party to the claim. The
testimony of any physician which is
taken by deposition shall be subject to
the limitations on the scope of the tes-
timony contained in § 725.457(d).

§ 725.459 Witness fees.
(a) A witness testifying at a hearing

before an administrative law judge, or
whose deposition is taken, shall receive
the same fees and mileage as witnesses
in courts of the United States. If the
witness is an expert, he or she shall be
entitled to an expert witness fee. Ex-
cept as provided in paragraphs (b) and
(c) of this section, such fees shall be
paid by the proponent of the witness.

(b) If the witness’ proponent does not
intend to call the witness to appear at
a hearing or deposition, any other
party may subpoena the witness for
cross-examination. The administrative
law judge shall authorize the least in-
trusive and expensive means of cross-
examination as he deems appropriate
and necessary to the full and true dis-
closure of facts. If such witness is re-
quired to attend the hearing, give a
deposition or respond to interrog-
atories for cross-examination purposes,
the proponent of the witness shall pay
the witness’ fee. If the claimant is the
proponent of the witness whose cross-
examination is sought, and dem-
onstrates, within time limits estab-
lished by the administrative law judge,
that he would be deprived of ordinary
and necessary living expenses if re-
quired to pay the witness fee and mile-
age necessary to produce that witness
for cross-examination, the administra-
tive law judge shall apportion the costs
of such cross-examination among the

parties to the case. The administrative
law judge shall not apportion any costs
against the fund in a case in which the
district director has designated a re-
sponsible operator, except that the
fund shall remain liable for any costs
associated with the cross-examination
of the physician who performed the
complete pulmonary evaluation pursu-
ant to § 725.406.

(c) If a claimant is determined enti-
tled to benefits, there may be assessed
as costs against a responsible operator,
if any, or the fund, fees and mileage for
necessary witnesses attending the
hearing at the request of the claimant.
Both the necessity for the witness and
the reasonableness of the fees of any
expert witness shall be approved by the
administrative law judge. The amounts
awarded against a responsible operator
or the fund as attorney’s fees, or costs,
fees and mileage for witnesses, shall
not in any respect affect or diminish
benefits payable under the Act.

(d) A claimant shall be considered to
be deprived of funds required for ordi-
nary and necessary living expenses for
purposes of paragraph (b) of this sec-
tion where payment of the projected
fee and mileage would meet the stand-
ards set forth at 20 CFR 404.508.

§ 725.460 Consolidated hearings.

When two or more hearings are to be
held, and the same or substantially
similar evidence is relevant and mate-
rial to the matters at issue at each
such hearing, the Chief Administrative
Law Judge may, upon motion by any
party or on his or her own motion,
order that a consolidated hearing be
conducted. Where consolidated hear-
ings are held, a single record of the
proceedings shall be made and the evi-
dence introduced in one claim may be
considered as introduced in the others,
and a separate or joint decision shall
be made, as appropriate.

§ 725.461 Waiver of right to appear and
present evidence.

(a) If all parties waive their right to
appear before the administrative law
judge, it shall not be necessary for the
administrative law judge to give notice
of, or conduct, an oral hearing. A waiv-
er of the right to appear shall be made
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in writing and filed with the Chief Ad-
ministrative Law Judge or the admin-
istrative law judge assigned to hear the
case. Such waiver may be withdrawn
by a party for good cause shown at any
time prior to the mailing of the deci-
sion in the claim. Even though all of
the parties have filed a waiver of the
right to appear, the administrative law
judge may, nevertheless, after giving
notice of the time and place, conduct a
hearing if he or she believes that the
personal appearance and testimony of
the party or parties would assist in
ascertaining the facts in issue in the
claim. Where a waiver has been filed by
all parties, and they do not appear be-
fore the administrative law judge per-
sonally or by representative, the ad-
ministrative law judge shall make a
record of the relevant documentary
evidence submitted in accordance with
this part and any further written stipu-
lations of the parties. Such documents
and stipulations shall be considered the
evidence of record in the case and the
decision shall be based upon such evi-
dence.

(b) Except as provided in § 725.456(a),
the unexcused failure of any party to
attend a hearing shall constitute a
waiver of such party’s right to present
evidence at the hearing, and may re-
sult in a dismissal of the claim (see
§ 725.465).

§ 725.462 Withdrawal of controversion
of issues set for formal hearing; ef-
fect.

A party may, on the record, withdraw
his or her controversion of any or all
issues set for hearing. If a party with-
draws his or her controversion of all
issues, the administrative law judge
shall remand the case to the district
director for the issuance of an appro-
priate order.

§ 725.463 Issues to be resolved at hear-
ing; new issues.

(a) Except as otherwise provided in
this section, the hearing shall be con-
fined to those contested issues which
have been identified by the district di-
rector (see § 725.421) or any other issue
raised in writing before the district di-
rector.

(b) An administrative law judge may
consider a new issue only if such issue

was not reasonably ascertainable by
the parties at the time the claim was
before the district director. Such new
issue may be raised upon application of
any party, or upon an administrative
law judge’s own motion, with notice to
all parties, at any time after a claim
has been transmitted by the district di-
rector to the Office of Administrative
Law Judges and prior to decision by an
administrative law judge. If a new
issue is raised, the administrative law
judge may, in his or her discretion, ei-
ther remand the case to the district di-
rector with instructions for further
proceedings, hear and resolve the new
issue, or refuse to consider such new
issue.

(c) If a new issue is to be considered
by the administrative law judge, a
party may, upon request, be granted an
appropriate continuance.

§ 725.464 Record of hearing.

All hearings shall be open to the pub-
lic and shall be mechanically or steno-
graphically reported. All evidence upon
which the administrative law judge re-
lies for decision shall be contained in
the transcript of testimony, either di-
rectly or by appropriate reference. All
medical reports, exhibits, and any
other pertinent document or record, ei-
ther in whole or in material part, in-
troduced as evidence, shall be marked
for identification and incorporated into
the record.

§ 725.465 Dismissals for cause.

(a) The administrative law judge
may, at the request of any party, or on
his or her own motion, dismiss a claim:

(1) Upon the failure of the claimant
or his or her representative to attend a
hearing without good cause;

(2) Upon the failure of the claimant
to comply with a lawful order of the
administrative law judge; or

(3) Where there has been a prior final
adjudication of the claim or defense to
the claim under the provisions of this
subchapter and no new evidence is sub-
mitted (except as provided in part 727
of this subchapter; see § 725.4(d)).

(b) A party who is not a proper party
to the claim (see § 725.360) shall be dis-
missed by the administrative law
judge. The administrative law judge
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shall not dismiss the operator des-
ignated as the responsible operator by
the district director, except upon the
motion or written agreement of the Di-
rector.

(c) In any case where a dismissal of a
claim, defense, or party is sought, the
administrative law judge shall issue an
order to show cause why the dismissal
should not be granted and afford all
parties a reasonable time to respond to
such order. After the time for response
has expired, the administrative law
judge shall take such action as is ap-
propriate to rule on the dismissal,
which may include an order dismissing
the claim, defense or party.

(d) No claim shall be dismissed in a
case with respect to which payments
prior to final adjudication have been
made to the claimant in accordance
with § 725.522, except upon the motion
or written agreement of the Director.

§ 725.466 Order of dismissal.

(a) An order dismissing a claim shall
be served on the parties in accordance
with § 725.478. The dismissal of a claim
shall have the same effect as a decision
and order disposing of the claim on its
merits, except as provided in paragraph
(b) of this section. Such order shall ad-
vise the parties of their right to re-
quest review by the Benefits Review
Board.

(b) Where the Chief Administrative
Law Judge or the presiding administra-
tive law judge issues a decision and
order dismissing the claim after a show
cause proceeding, the district director
shall terminate any payments being
made to the claimant under § 725.522,
and the order of dismissal shall, if ap-
propriate, order the claimant to reim-
burse the fund for all benefits paid to
the claimant.

§ 725.475 Termination of hearings.

Hearings are officially terminated
when all the evidence has been re-
ceived, witnesses heard, pleadings and
briefs submitted to the administrative
law judge, and the transcript of the
proceedings has been printed and deliv-
ered to the administrative law judge.

§ 725.476 Issuance of decision and
order.

Within 20 days after the official ter-
mination of the hearing (see § 725.475),
the administrative law judge shall
issue a decision and order with respect
to the claim making an award to the
claimant, rejecting the claim, or tak-
ing such other action as is appropriate.

§ 725.477 Form and contents of deci-
sion and order.

(a) Orders adjudicating claims for
benefits shall be designated by the
term ‘‘decision and order’’ or ‘‘supple-
mental decision and order’’ as appro-
priate, followed by a descriptive phrase
designating the particular type of
order, such as ‘‘award of benefits,’’ ‘‘re-
jection of claim,’’ ‘‘suspension of bene-
fits,’’ ‘‘modification of award.’’

(b) A decision and order shall contain
a statement of the basis of the order,
the names of the parties, findings of
fact, conclusions of law, and an award,
rejection or other appropriate para-
graph containing the action of the ad-
ministrative law judge, his or her sig-
nature and the date of issuance. A deci-
sion and order shall be based upon the
record made before the administrative
law judge.

§ 725.478 Filing and service of decision
and order.

On the date of issuance of a decision
and order under § 725.477, the adminis-
trative law judge shall serve the deci-
sion and order on all parties to the
claim by certified mail. On the same
date, the original record of the claim
shall be sent to the DCMWC in Wash-
ington, D.C. Upon receipt by the
DCMWC, the decision and order shall
be considered to be filed in the office of
the district director, and shall become
effective on that date.

§ 725.479 Finality of decisions and or-
ders.

(a) A decision and order shall become
effective when filed in the office of the
district director (see § 725.478), and un-
less proceedings for suspension or set-
ting aside of such order are instituted
within 30 days of such filing, the order
shall become final at the expiration of
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the 30th day after such filing (see
§ 725.481).

(b) Any party may, within 30 days
after the filing of a decision and order
under § 725.478, request a reconsider-
ation of such decision and order by the
administrative law judge. The proce-
dures to be followed in the reconsider-
ation of a decision and order shall be
determined by the administrative law
judge.

(c) The time for appeal to the Bene-
fits Review Board shall be suspended
during the consideration of a request
for reconsideration. After the adminis-
trative law judge has issued and filed a
denial of the request for reconsider-
ation, or a revised decision and order in
accordance with this part, any dissatis-
fied party shall have 30 days within
which to institute proceedings to set
aside the decision and order on recon-
sideration.

(d) Regardless of any defect in serv-
ice, actual receipt of the decision is
sufficient to commence the 30-day pe-
riod for requesting reconsideration or
appealing the decision.

§ 725.480 Modification of decisions and
orders.

A party who is dissatisfied with a de-
cision and order which has become
final in accordance with § 725.479 may
request a modification of the decision
and order if the conditions set forth in
§ 725.310 are met.

§ 725.481 Right to appeal to the Bene-
fits Review Board.

Any party dissatisfied with a deci-
sion and order issued by an administra-
tive law judge may, before the decision
and order becomes final (see § 725.479),
appeal the decision and order to the
Benefits Review Board. A notice of ap-
peal shall be filed with the Board. Pro-
ceedings before the Board shall be con-
ducted in accordance with part 802 of
this title.

§ 725.482 Judicial review.
(a) Any person adversely affected or

aggrieved by a final order of the Bene-
fits Review Board may obtain a review
of that order in the U.S. court of ap-
peals for the circuit in which the in-
jury occurred by filing in such court
within 60 days following the issuance of

such Board order a written petition
praying that the order be modified or
set aside. The payment of the amounts
required by an award shall not be
stayed pending final decision in any
such proceeding unless ordered by the
court. No stay shall be issued unless
the court finds that irreparable injury
would otherwise ensue to an operator
or carrier.

(b) The Director, Office of Workers’
Compensation Program, as designee of
the Secretary of Labor responsible for
the administration and enforcement of
the Act, shall be considered the proper
party to appear and present argument
on behalf of the Secretary of Labor in
all review proceedings conducted pur-
suant to this part and the Act, either
as petitioner or respondent.

§ 725.483 Costs in proceedings brought
without reasonable grounds.

If a United States court having juris-
diction of proceedings regarding any
claim or final decision and order, de-
termines that the proceedings have
been instituted or continued before
such court without reasonable ground,
the costs of such proceedings shall be
assessed against the party who has so
instituted or continued such pro-
ceedings.

Subpart G—Responsible Coal
Mine Operators

§ 725.490 Statutory provisions and
scope.

(a) One of the major purposes of the
black lung benefits amendments of 1977
was to provide a more effective means
of transferring the responsibility for
the payment of benefits from the Fed-
eral government to the coal industry
with respect to claims filed under this
part. In furtherance of this goal, a
Black Lung Disability Trust Fund fi-
nanced by the coal industry was estab-
lished by the Black Lung Benefits Rev-
enue Act of 1977. The primary purpose
of the Fund is to pay benefits with re-
spect to all claims in which the last
coal mine employment of the miner on
whose account the claim was filed oc-
curred before January 1, 1970. With re-
spect to most claims in which the min-
er’s last coal mine employment oc-
curred after January 1, 1970, individual
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coal mine operators will be liable for
the payment of benefits. The 1981
amendments to the Act relieved indi-
vidual coal mine operators from the li-
ability for payment of certain special
claims involving coal mine employ-
ment on or after January 1, 1970, where
the claim was previously denied and
subsequently approved under section
435 of the Act. See § 725.496 for a de-
tailed description of these special
claims. Where no such operator exists
or the operator determined to be liable
is in default in any case, the fund shall
pay the benefits due and seek reim-
bursement as is appropriate. See also
§ 725.420 for the fund’s role in the pay-
ment of interim benefits in certain
contested cases. In addition, the Black
Lung Benefits Reform Act of 1977
amended certain provisions affecting
the scope of coverage under the Act
and describing the effects of particular
corporate transactions on the liability
of operators.

(b) The provisions of this subpart de-
fine the term ‘‘operator’’ and prescribe
the manner in which the identity of an
operator which may be liable for the
payment of benefits—referred to herein
as a ‘‘responsible operator’’—will be de-
termined.

§ 725.491 Operator defined.
(a) For purposes of this part, the

term ‘‘operator’’ shall include:
(1) Any owner, lessee, or other person

who operates, controls, or supervises a
coal mine, or any independent con-
tractor performing services or con-
struction at such mine; or

(2) Any other person who:
(i) Employs an individual in the

transportation of coal or in coal mine
construction in or around a coal mine,
to the extent such individual was ex-
posed to coal mine dust as a result of
such employment (see § 725.202);

(ii) In accordance with the provisions
of § 725.492, may be considered a suc-
cessor operator; or

(iii) Paid wages or a salary, or pro-
vided other benefits, to an individual in
exchange for work as a miner (see
§ 725.202).

(b) The terms ‘‘owner,’’ ‘‘lessee,’’ and
‘‘person’’ shall include any individual,
partnership, association, corporation,
firm, subsidiary of a corporation, or

other organization, as appropriate, ex-
cept that an officer of a corporation
shall not be considered an ‘‘operator’’
for purposes of this part. Following the
issuance of an order awarding benefits
against a corporation that has not se-
cured its liability for benefits in ac-
cordance with section 423 of the Act
and § 726.4, such order may be enforced
against the president, secretary, or
treasurer of the corporation in accord-
ance with subpart I of this part.

(c) The term ‘‘independent con-
tractor’’ shall include any person who
contracts to perform services. Such
contractor’s status as an operator shall
not be contingent upon the amount or
percentage of its work or business re-
lated to activities in or around a mine,
nor upon the number or percentage of
its employees engaged in such activi-
ties.

(d) For the purposes of determining
whether a person is or was an operator
that may be found liable for the pay-
ment of benefits under this part, there
shall be a rebuttable presumption that
during the course of an individual’s
employment with such employer, such
individual was regularly and continu-
ously exposed to coal mine dust during
the course of employment. The pre-
sumption may be rebutted by a show-
ing that the employee was not exposed
to coal mine dust for significant peri-
ods during such employment.

(e) The operation, control, or super-
vision referred to in paragraph (a)(1) of
this section may be exercised directly
or indirectly. Thus, for example, where
a coal mine is leased, and the lease em-
powers the lessor to make decisions
with respect to the terms and condi-
tions under which coal is to be ex-
tracted or prepared, such as, but not
limited to, the manner of extraction or
preparation or the amount of coal to be
produced, the lessor may be considered
an operator. Similarly, any parent en-
tity or other controlling business enti-
ty may be considered an operator for
purposes of this part, regardless of the
nature of its business activities.

(f) Neither the United States, nor any
State, nor any instrumentality or
agency of the United States or any
State, shall be considered an operator.
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§ 725.492 Successor operator defined.
(a) Any person who, on or after Janu-

ary 1, 1970, acquired a mine or mines,
or substantially all of the assets there-
of, from a prior operator, or acquired
the coal mining business of such prior
operator, or substantially all of the as-
sets thereof, shall be considered a ‘‘suc-
cessor operator’’ with respect to any
miners previously employed by such
prior operator.

(b) The following transactions shall
also be deemed to create successor op-
erator liability:

(1) If an operator ceases to exist by
reason of a reorganization which in-
volves a change in identity, form, or
place of business or organization, how-
ever effected;

(2) If an operator ceases to exist by
reason of a liquidation into a parent or
successor corporation; or

(3) If an operator ceases to exist by
reason of a sale of substantially all its
assets, or as a result of merger, con-
solidation, or division.

(c) In any case in which a transaction
specified in paragraph (b), or substan-
tially similar to a transaction specified
in paragraph (b), took place, the result-
ing entity shall be considered a ‘‘suc-
cessor operator’’ with respect to any
miners previously employed by such
prior operator.

(d) This section shall not be con-
strued to relieve a prior operator of
any liability if such prior operator
meets the conditions set forth in
§ 725.494. If the prior operator does not
meet the conditions set forth in
§ 725.494, the following provisions shall
apply:

(1) In any case in which a prior oper-
ator transferred a mine or mines, or
substantially all of the assets thereof,
to a successor operator, or sold its coal
mining business or substantially all of
the assets thereof, to a successor oper-
ator, and then ceased to exist within
the terms of paragraph (b), the suc-
cessor operator as identified in para-
graph (a) shall be primarily liable for
the payment of benefits to any miners
previously employed by such prior op-
erator.

(2) In any case in which a prior oper-
ator transferred mines, or substan-
tially all of the assets thereof, to more
than one successor operator, the suc-

cessor operator that most recently ac-
quired a mine or mines or assets from
the prior operator shall be primarily
liable for the payment of benefits to
any miners previously employed by
such prior operator.

(3) In any case in which a mine or
mines, or substantially all the assets
thereof, have been transferred more
than once, the successor operator that
most recently acquired such mine or
mines or assets shall be primarily lia-
ble for the payment of benefits to any
miners previously employed by the
original prior operator. If the most re-
cent successor operator does not meet
the criteria for a potentially liable op-
erator set forth in § 725.494, the next
most recent successor operator shall be
liable.

(e) An ‘‘acquisition,’’ for purposes of
this section, shall include any trans-
action by which title to the mine or
mines, or substantially all of the assets
thereof, or the right to extract or pre-
pare coal at such mine or mines, be-
comes vested in a person other than
the prior operator.

725.493 Employment relationship de-
fined.

(a)(1) In determining the identity of a
responsible operator under this part,
the terms ‘‘employ’’ and ‘‘employ-
ment’’ shall be construed as broadly as
possible, and shall include any rela-
tionship under which an operator re-
tains the right to direct, control, or su-
pervise the work performed by a miner,
or any other relationship under which
an operator derives a benefit from the
work performed by a miner. Any indi-
viduals who participate with one or
more persons in the mining of coal,
such as owners, proprietors, partners,
and joint venturers, whether they are
compensated by wages, salaries, piece
rates, shares, profits, or by any other
means, shall be deemed employees. It
is the specific intention of this para-
graph to disregard any financial ar-
rangement or business entity devised
by the actual owners or operators of a
coal mine or coal mine-related enter-
prise to avoid the payment of benefits
to miners who, based upon the eco-
nomic reality of their relationship to
this enterprise, are, in fact, employees
of the enterprise.
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(2) The payment of wages or salary
shall be prima facie evidence of the
right to direct, control, or supervise an
individual’s work. The Department in-
tends that where the operator who paid
a miner’s wages or salary meets the
criteria for a potentially liable oper-
ator set forth in § 725.494, that operator
shall be primarily liable for the pay-
ment of any benefits due the miner as
a result of such employment. The ab-
sence of such payment, however, will
not negate the existence of an employ-
ment relationship. Thus, the Depart-
ment also intends that where the per-
son who paid a miner’s wages may not
be considered a potentially liable oper-
ator, any other operator who retained
the right to direct, control or supervise
the work performed by the miner, or
who benefitted from such work, may be
considered a potentially liable oper-
ator.

(b) This paragraph contains examples
of relationships that shall be consid-
ered employment relationships for pur-
poses of this part. The list is not in-
tended to be exclusive.

(1) In any case in which an operator
may be considered a successor oper-
ator, as determined in accordance with
§ 725.492, any employment with a prior
operator shall also be deemed to be em-
ployment with the successor operator.
In a case in which the miner was not
independently employed by the suc-
cessor operator, the prior operator
shall remain primarily liable for the
payment of any benefits based on the
miner’s employment with the prior op-
erator. In a case in which the miner
was independently employed by the
successor operator after the trans-
action giving rise to successor operator
liability, the successor operator shall
be primarily liable for the payment of
any benefits.

(2) In any case in which the operator
which directed, controlled or super-
vised the miner is no longer in business
and such operator was a subsidiary of a
parent company, a member of a joint
venture, a partner in a partnership, or
was substantially owned or controlled
by another business entity, such parent
entity or other member of a joint ven-
ture or partner or controlling business
entity may be considered the employer
of any employees of such operator.

(3) In any claim in which the oper-
ator which directed, controlled or su-
pervised the miner is a lessee, the les-
see shall be considered primarily liable
for the claim. The liability of the les-
sor may be established only after it has
been determined that the lessee is un-
able to provide for the payment of ben-
efits to a successful claimant. In any
case involving the liability of a lessor
for a claim arising out of employment
with a lessee, any determination of les-
sor liability shall be made on the basis
of the facts present in the case in ac-
cordance with the following consider-
ations:

(i) Where a coal mine is leased, and
the lease empowers the lessor to make
decisions with respect to the terms and
conditions under which coal is to be ex-
tracted or prepared, such as, but not
limited to, the manner of extraction or
preparation or the amount of coal to be
produced, the lessor shall be considered
the employer of any employees of the
lessee.

(ii) Where a coal mine is leased to a
self-employed operator, the lessor shall
be considered the employer of such
self-employed operator and its employ-
ees if the lease or agreement is exe-
cuted or renewed after August 18, 1978
and such lease or agreement does not
require the lessee to guarantee the
payment of benefits which may be re-
quired under this part and part 726 of
this subchapter.

(iii) Where a lessor previously oper-
ated a coal mine, it may be considered
an operator with respect to employees
of any lessee of such mine, particularly
where the leasing arrangement was ex-
ecuted or renewed after August 18, 1978
and does not require the lessee to se-
cure benefits provided by the Act.

(4) A self-employed operator, depend-
ing upon the facts of the case, may be
considered an employee of any other
operator, person, or business entity
which substantially controls, super-
vises, or is financially responsible for
the activities of the self-employed op-
erator.

§ 725.494 Potentially liable operators.

An operator may be considered a ‘‘po-
tentially liable operator’’ with respect
to a claim for benefits under this part
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if each of the following conditions is
met:

(a) The miner’s disability or death
arose at least in part out of employ-
ment in or around a mine or other fa-
cility during a period when the mine or
facility was operated by such operator,
or by a person with respect to which
the operator may be considered a suc-
cessor operator. For purposes of this
section, there shall be a rebuttable pre-
sumption that the miner’s disability or
death arose in whole or in part out of
his or her employment with such oper-
ator. Unless this presumption is rebut-
ted, the responsible operator shall be
liable to pay benefits to the claimant
on account of the disability or death of
the miner in accordance with this part.
A miner’s pneumoconiosis, or dis-
ability or death therefrom, shall be
considered to have arisen in whole or
in part out of work in or around a mine
if such work caused, contributed to or
aggravated the progression or advance-
ment of a miner’s loss of ability to per-
form his or her regular coal mine em-
ployment or comparable employment.

(b) The operator, or any person with
respect to which the operator may be
considered a successor operator, was an
operator for any period after June 30,
1973.

(c) The miner was employed by the
operator, or any person with respect to
which the operator may be considered
a successor operator, for a cumulative
period of not less than one year
(§ 725.101(a)(32)).

(d) The miner’s employment with the
operator, or any person with respect to
which the operator may be considered
a successor operator, included at least
one working day (§ 725.101(a)(32)) after
December 31, 1969.

(e) The operator is capable of assum-
ing its liability for the payment of con-
tinuing benefits under this part. An op-
erator will be deemed capable of as-
suming its liability for a claim if one
of the following three conditions is
met:

(1) The operator obtained a policy or
contract of insurance under section 423
of the Act and part 726 of this sub-
chapter that covers the claim, except
that such policy shall not be consid-
ered sufficient to establish the opera-
tor’s capability of assuming liability if

the insurance company has been de-
clared insolvent and its obligations for
the claim are not otherwise guaran-
teed;

(2) The operator qualified as a self-in-
surer under section 423 of the Act and
part 726 of this subchapter during the
period in which the miner was last em-
ployed by the operator, provided that
the operator still qualifies as a self-in-
surer or the security given by the oper-
ator pursuant to § 726.104(b) is suffi-
cient to secure the payment of benefits
in the event the claim is awarded; or

(3) The operator possesses sufficient
assets to secure the payment of bene-
fits in the event the claim is awarded
in accordance with § 725.606.

§ 725.495 Criteria for determining a re-
sponsible operator.

(a)(1) The operator responsible for
the payment of benefits in a claim ad-
judicated under this part (the ‘‘respon-
sible operator’’) shall be the poten-
tially liable operator, as determined in
accordance with § 725.494, that most re-
cently employed the miner.

(2) If more than one potentially lia-
ble operator may be deemed to have
employed the miner most recently,
then the liability for any benefits pay-
able as a result of such employment
shall be assigned as follows:

(i) First, to the potentially liable op-
erator that directed, controlled, or su-
pervised the miner;

(ii) Second, to any potentially liable
operator that may be considered a suc-
cessor operator with respect to miners
employed by the operator identified in
paragraph (a)(2)(i) of this section; and

(iii) Third, to any other potentially
liable operator which may be deemed
to have been the miner’s most recent
employer pursuant to § 725.493.

(3) If the operator that most recently
employed the miner may not be consid-
ered a potentially liable operator, as
determined in accordance with § 725.494,
the responsible operator shall be the
potentially liable operator that next
most recently employed the miner.
Any potentially liable operator that
employed the miner for at least one
day after December 31, 1969 may be
deemed the responsible operator if no
more recent employer may be consid-
ered a potentially liable operator.
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(4) If the miner’s most recent em-
ployment by an operator ended while
the operator was authorized to self-in-
sure its liability under part 726 of this
title, and that operator no longer pos-
sesses sufficient assets to secure the
payment of benefits, the provisions of
paragraph (a)(3) shall be inapplicable
with respect to any operator that em-
ployed the miner only before he was
employed by such self-insured oper-
ator. If no operator that employed the
miner after his employment with the
self-insured operator meets the condi-
tions of § 725.494, the claim of the miner
or his survivor shall be the responsi-
bility of the Black Lung Disability
Trust Fund.

(b) Except as provided in this section
and § 725.408(a)(3), with respect to the
adjudication of the identity of a re-
sponsible operator, the Director shall
bear the burden of proving that the re-
sponsible operator initially found lia-
ble for the payment of benefits pursu-
ant to § 725.410 (the ‘‘designated respon-
sible operator’’) is a potentially liable
operator. It shall be presumed, in the
absence of evidence to the contrary,
that the designated responsible oper-
ator is capable of assuming liability for
the payment of benefits in accordance
with § 725.494(e).

(c) The designated responsible oper-
ator shall bear the burden of proving
either:

(1) That it does not possess sufficient
assets to secure the payment of bene-
fits in accordance with § 725.606; or

(2) That it is not the potentially lia-
ble operator that most recently em-
ployed the miner. Such proof must in-
clude evidence that the miner was em-
ployed as a miner after he or she
stopped working for the designated re-
sponsible operator and that the person
by whom he or she was employed is a
potentially liable operator within the
meaning of § 725.494. In order to estab-
lish that a more recent employer is a
potentially liable operator, the des-
ignated responsible operator must dem-
onstrate that the more recent em-
ployer possesses sufficient assets to se-
cure the payment of benefits in accord-
ance with § 725.606. The designated re-
sponsible operator may satisfy its bur-
den by presenting evidence that the
owner, if the more recent employer is a

sole proprietorship; the partners, if the
more recent employer is a partnership;
or the president, secretary, and treas-
urer, if the more recent employer is a
corporation that failed to secure the
payment of benefits pursuant to part
726 of this subchapter, possess assets
sufficient to secure the payment of
benefits, provided such assets may be
reached in a proceeding brought under
subpart I of this part.

(d) In any case referred to the Office
of Administrative Law Judges pursu-
ant to § 725.421 in which the operator fi-
nally designated as responsible pursu-
ant to § 725.418(d) is not the operator
that most recently employed the
miner, the record shall contain a state-
ment from the district director ex-
plaining the reasons for such designa-
tion. If the reasons include the most
recent employer’s failure to meet the
conditions of § 725.494(e), the record
shall also contain a statement that the
Office has searched the files it main-
tains pursuant to part 726, and that the
Office has no record of insurance cov-
erage for that employer, or of author-
ization to self-insure, that meets the
conditions of § 725.494(e)(1) or (e)(2).
Such a statement shall be prima facie
evidence that the most recent em-
ployer is not financially capable of as-
suming its liability for a claim. In the
absence of such a statement, it shall be
presumed that the most recent em-
ployer is financially capable of assum-
ing its liability for a claim.

§ 725.496 Special claims transferred to
the fund.

(a) The 1981 amendments to the Act
amended section 422 of the Act and
transferred liability for payment of
certain special claims from operators
and carriers to the fund. These provi-
sions apply to claims which were de-
nied before March 1, 1978, and which
have been or will be approved in ac-
cordance with section 435 of the Act.

(b) Section 402(i) of the Act defines
three classes of denied claims subject
to the transfer provisions:

(1) Claims filed with and denied by
the Social Security Administration be-
fore March 1, 1978;
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(2) Claims filed with the Department
of Labor in which the claimant was no-
tified by the Department of an admin-
istrative or informal denial before
March 1, 1977, and in which the claim-
ant did not within one year of such no-
tification either:

(i) Request a hearing; or
(ii) Present additional evidence; or
(iii) Indicate an intention to present

additional evidence; or
(iv) Request a modification or recon-

sideration of the denial on the ground
of a change in conditions or because of
a mistake in a determination of fact;

(3) Claims filed with the Department
of Labor and denied under the law in
effect prior to the enactment of the
Black Lung Benefits Reform Act of
1977, that is, before March 1, 1978, fol-
lowing a formal hearing before an ad-
ministrative law judge or administra-
tive review before the Benefits Review
Board or review before a United States
Court of Appeals.

(c) Where more than one claim was
filed with the Social Security Adminis-
tration and/or the Department of Labor
prior to March 1, 1978, by or on behalf
of a miner or a surviving dependent of
a miner, unless such claims were re-
quired to be merged by the agency’s
regulations, the procedural history of
each such claim must be considered
separately to determine whether the
claim is subject to the transfer of li-
ability provisions.

(d) For a claim filed with and denied
by the Social Security Administration
prior to March 1, 1978, to come within
the transfer provisions, such claim
must have been or must be approved
under the provisions of section 435 of
the Act. No claim filed with and denied
by the Social Security Administration
is subject to the transfer of liability
provisions unless a request was made
by or on behalf of the claimant for re-
view of such denied claim under section
435. Such review must have been re-
quested by the filing of a valid election
card or other equivalent document
with the Social Security Administra-
tion in accordance with section 435(a)
and its implementing regulations at 20
CFR 410.700 through 410.707.

(e) Where a claim filed with the De-
partment of Labor prior to March 1,
1977, was subjected to repeated admin-

istrative or informal denials, the last
such denial issued during the pendency
of the claim determines whether the
claim is subject to the transfer of li-
ability provisions.

(f) Where a miner’s claim comes
within the transfer of liability provi-
sions of the 1981 amendments the fund
is also liable for the payment of any
benefits to which the miner’s depend-
ent survivors are entitled after the
miner’s death. However, if the sur-
vivor’s entitlement was established on
a separate claim not subject to the
transfer of liability provisions prior to
approval of the miner’s claim under
section 435, the party responsible for
the payment of such survivors’ benefits
shall not be relieved of that responsi-
bility because the miner’s claim was
ultimately approved and found subject
to the transfer of liability provisions.

§ 725.497 Procedures in special claims
transferred to the fund.

(a) General. It is the purpose of this
section to define procedures to expe-
dite the handling and disposition of
claims affected by the benefit liability
transfer provisions of Section 205 of the
Black Lung Benefits Amendments of
1981.

(b) Action by the Department. The
OWCP shall, in accordance with the
criteria contained in § 725.496, review
each claim which is or may be affected
by the provisions of Section 205 of the
Black Lung Benefits Amendments of
1981. Any party to a claim, adjudica-
tion officer, or adjudicative body may
request that such a review be con-
ducted and that the record be supple-
mented with any additional docu-
mentation necessary for an informed
consideration of the transferability of
the claim. Where the issue of the trans-
ferability of the claim can not be re-
solved by agreement of the parties and
the evidence of record is not sufficient
for a resolution of the issue, the hear-
ing record may be reopened or the case
remanded for the development of the
additional evidence concerning the pro-
cedural history of the claim necessary
to such resolution. Such determina-
tions shall be made on an expedited
basis.
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(c) Dismissal of operators. If it is deter-
mined that a coal mine operator or in-
surance carrier which previously par-
ticipated in the consideration or adju-
dication of any claim, may no longer
be found liable for the payment of ben-
efits to the claimant by reason of sec-
tion 205 of the Black Lung Benefits
Amendments of 1981, such operator or
carrier shall be promptly dismissed as
a party to the claim. The dismissal of
an operator or carrier shall be con-
cluded at the earliest possible time and
in no event shall an operator or carrier
participate as a necessary party in any
claim for which only the fund may be
liable.

(d) Procedure following dismissal of an
operator. After it has been determined
that an operator or carrier must be dis-
missed as a party in any claim in ac-
cordance with this section, the Direc-
tor shall take such action as is author-
ized by the Act to bring about the
proper and expeditious resolution of
the claim in light of all relevant med-
ical and other evidence. Action to be
taken in this regard by the Director
may include, but is not limited to, the
assignment of the claim to the Black
Lung Disability Trust Fund for the
payment of benefits, the reimburse-
ment of benefits previously paid by an
operator or carrier if appropriate, the
defense of the claim on behalf of the
fund, or proceedings authorized by
§ 725.310.

(e) Any claimant whose claim has
been subsequently denied in a modi-
fication proceeding will be entitled to
expedited review of the modification
decision. Where a formal hearing was
previously held, the claimant may
waive his right to a further hearing
and ask that a decision be made on the
record of the prior hearing, as supple-
mented by any additional documentary
evidence which the parties wish to in-
troduce and briefs of the parties, if de-
sired. In any case in which the claim-
ant waives his right to a second hear-
ing, a decision and order must be
issued within 30 days of the date upon
which the parties agree the record has
been completed.

Subpart H—Payment of Benefits

GENERAL PROVISIONS

§ 725.501 Payment provisions gen-
erally.

The provisions of this subpart govern
the payment of benefits to claimants
whose claims are approved for payment
under section 415 and part C of title IV
of the Act or approved after review
under section 435 of the Act and part
727 of this subchapter (see § 725.4(d)).

§ 725.502 When benefit payments are
due; manner of payment.

(a)(1) Except with respect to benefits
paid by the fund pursuant to an initial
determination issued in accordance
with § 725.418 (see § 725.522), benefits
under the Act shall be paid when they
become due. Benefits shall be consid-
ered due after the issuance of an effec-
tive order requiring the payment of
benefits by a district director, adminis-
trative law judge, Benefits Review
Board, or court, notwithstanding the
pendency of a motion for reconsider-
ation before an administrative law
judge or an appeal to the Board or
court, except that benefits shall not be
considered due where the payment of
such benefits has been stayed by the
Benefits Review Board or appropriate
court. An effective order shall remain
in effect unless it is vacated by an ad-
ministrative law judge on reconsider-
ation, or, upon review under section 21
of the LHWCA, by the Benefits Review
Board or an appropriate court, or is su-
perseded by an effective order issued
pursuant to § 725.310.

(2) A proposed order issued by a dis-
trict director pursuant to § 725.418 be-
comes effective at the expiration of the
thirtieth day thereafter if no party
timely requests revision of the pro-
posed decision and order or a hearing
(see § 725.419). An order issued by an ad-
ministrative law judge becomes effec-
tive when it is filed in the office of the
district director (see § 725.479). An order
issued by the Benefits Review Board
shall become effective when it is
issued. An order issued by a court shall
become effective in accordance with
the rules of the court.
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(b)(1) While an effective order requir-
ing the payment of benefits remains in
effect, monthly benefits, at the rates
set forth in § 725.520, shall be due on the
fifteenth day of the month following
the month for which the benefits are
payable. For example, benefits payable
for the month of January shall be due
on the fifteenth day of February.

(2) Within 30 days after the issuance
of an effective order requiring the pay-
ment of benefits, the district director
shall compute the amount of benefits
payable for periods prior to the effec-
tive date of the order, in addition to
any interest payable for such periods
(see § 725.608), and shall so notify the
parties. Any computation made by the
district director under this paragraph
shall strictly observe the terms of the
order. Benefits and interest payable for
such periods shall be due on the thir-
tieth day following issuance of the dis-
trict director’s computation. A copy of
the current table of applicable interest
rates shall be attached to the computa-
tion.

(c) Benefits are payable for monthly
periods and shall be paid directly to an
eligible claimant or his or her rep-
resentative payee (see § 725.510) begin-
ning with the month during which eli-
gibility begins. Benefit payments shall
terminate with the month before the
month during which eligibility termi-
nates. If a claimant dies in the first
month during which all requirements
for eligibility are met, benefits shall be
paid for that month.

§ 725.503 Date from which benefits are
payable.

(a) In accordance with the provisions
of section 6(a) of the Longshore Act as
incorporated by section 422(a) of the
Act, and except as provided in § 725.504,
the provisions of this section shall be
applicable in determining the date
from which benefits are payable to an
eligible claimant for any claim filed
after March 31, 1980. Except as provided
in paragraph (d) of this section, the
date from which benefits are payable
for any claim approved under part 727
shall be determined in accordance with
§ 727.302 (see § 725.4(d)).

(b) Miner’s claim. Benefits are payable
to a miner who is entitled beginning
with the month of onset of total dis-

ability due to pneumoconiosis arising
out of coal mine employment. Where
the evidence does not establish the
month of onset, benefits shall be pay-
able to such miner beginning with the
month during which the claim was
filed. In the case of a miner who filed a
claim before January 1, 1982, benefits
shall be payable to the miner’s eligible
survivor (if any) beginning with the
month in which the miner died.

(c) Survivor’s claim. Benefits are pay-
able to a survivor who is entitled be-
ginning with the month of the miner’s
death, or January 1, 1974, whichever is
later.

(d) If a claim is awarded pursuant to
section 22 of the Longshore Act and
§ 725.310, then the date from which ben-
efits are payable shall be determined as
follows:

(1) Mistake in fact. The provisions of
paragraphs (b) or (c) of this section, as
applicable, shall govern the determina-
tion of the date from which benefits
are payable.

(2) Change in conditions. Benefits are
payable to a miner beginning with the
month of onset of total disability due
to pneumoconiosis arising out of coal
mine employment, provided that no
benefits shall be payable for any month
prior to the effective date of the most
recent denial of the claim by a district
director or administrative law judge.
Where the evidence does not establish
the month of onset, benefits shall be
payable to such miner from the month
in which the claimant requested modi-
fication.

(e) In the case of a claim filed be-
tween July 1, 1973, and December 31,
1973, benefits shall be payable as pro-
vided by this section, except to the ex-
tent prohibited by § 727.303 (see
§ 725.4(d)).

(f) No benefits shall be payable with
respect to a claim filed after December
31, 1973 (a part C claim), for any period
of eligibility occurring before January
1, 1974.

(g) Each decision and order awarding
benefits shall indicate the month from
which benefits are payable to the eligi-
ble claimant.
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§ 725.504 Payments to a claimant em-
ployed as a miner.

(a) In the case of a claimant who is
employed as a miner (see § 725.202) at
the time of a final determination of
such miner’s eligibility for benefits, no
benefits shall be payable unless:

(1) The miner’s eligibility is estab-
lished under section 411(c)(3) of the
Act; or

(2) the miner terminates his or her
coal mine employment within 1 year
from the date of the final determina-
tion of the claim.

(b) If the eligibility of a working
miner is established under section
411(c)(3) of the Act, benefits shall be
payable as is otherwise provided in this
part. If eligibility cannot be estab-
lished under section 411(c)(3), and the
miner continues to be employed as a
miner in any capacity for a period of
less than 1 year after a final deter-
mination of the claim, benefits shall be
payable beginning with the month dur-
ing which the miner ends his or her
coal mine employment. If the miner’s
employment continues for more than 1
year after a final determination of eli-
gibility, such determination shall be
considered a denial of benefits on the
basis of the miner’s continued employ-
ment, and the miner may seek benefits
only as provided in § 725.310, if applica-
ble, or by filing a new claim under this
part. The provisions of Subparts E and
F of this part shall be applicable to
claims considered under this section as
is appropriate.

(c) In any case where the miner re-
turns to coal mine or comparable and
gainful work, the payments to such
miner shall be suspended and no bene-
fits shall be payable (except as pro-
vided in section 411(c)(3) of the Act) for
the period during which the miner con-
tinues to work. If the miner again ter-
minates employment, the district di-
rector may require the miner to submit
to further medical examination before
authorizing the payment of benefits.

§ 725.505 Payees.
Benefits may be paid, as appropriate,

to a beneficiary, to a qualified depend-
ent, or to a representative authorized
under this subpart to receive payments
on behalf of such beneficiary or de-
pendent.

§ 725.506 Payment on behalf of an-
other; ‘‘legal guardian’’ defined.

Benefits are paid only to the bene-
ficiary, his or her representative payee
(see § 725.510) or his or her legal guard-
ian. As used in this section, ‘‘legal
guardian’’ means an individual who has
been appointed by a court of competent
jurisdiction or otherwise appointed
pursuant to law to assume control of
and responsibility for the care of the
beneficiary, the management of his or
her estate, or both.

§ 725.507 Guardian for minor or in-
competent.

An adjudication officer may require
that a legal guardian or representative
be appointed to receive benefit pay-
ments payable to any person who is
mentally incompetent or a minor and
to exercise the powers granted to, or to
perform the duties otherwise required
of such person under the Act.

§ 725.510 Representative payee.
(a) If the district director determines

that the best interests of a beneficiary
are served thereby, the district direc-
tor may certify the payment of such
beneficiary’s benefits to a representa-
tive payee.

(b) Before any amount shall be cer-
tified for payment to any representa-
tive payee for or on behalf of a bene-
ficiary, such representative payee shall
submit to the district director such
evidence as may be required of his or
her relationship to, or his or her re-
sponsibility for the care of, the bene-
ficiary on whose behalf payment is to
be made, or of his or her authority to
receive such a payment. The district
director may, at any time thereafter,
require evidence of the continued exist-
ence of such relationship, responsi-
bility, or authority. If a person re-
questing representative payee status
fails to submit the required evidence
within a reasonable period of time
after it is requested, no further pay-
ments shall be certified to him or her
on behalf of the beneficiary unless the
required evidence is thereafter sub-
mitted.

(c) All benefit payments made to a
representative payee shall be available
only for the use and benefit of the ben-
eficiary, as defined in § 725.511.
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§ 725.511 Use and benefit defined.

(a) Payments certified to a represent-
ative payee shall be considered as hav-
ing been applied for the use and benefit
of the beneficiary when they are used
for the beneficiary’s current mainte-
nance—i.e., to replace current income
lost because of the disability of the
beneficiary. Where a beneficiary is re-
ceiving care in an institution, current
maintenance shall include the cus-
tomary charges made by the institu-
tion and charges made for the current
and foreseeable needs of the bene-
ficiary which are not met by the insti-
tution.

(b) Payments certified to a represent-
ative payee which are not needed for
the current maintenance of the bene-
ficiary, except as they may be used
under § 725.512, shall be conserved or in-
vested on the beneficiary’s behalf. Pre-
ferred investments are U.S. savings
bonds which shall be purchased in ac-
cordance with applicable regulations of
the U.S. Treasury Department (31 CFR
part 315). Surplus funds may also be in-
vested in accordance with the rules ap-
plicable to investment of trust estates
by trustees. For example, surplus funds
may be deposited in an interest or divi-
dend bearing account in a bank or
trust company or in a savings and loan
association if the account is either fed-
erally insured or is otherwise insured
in accordance with State law require-
ments. Surplus funds deposited in an
interest or dividend bearing account in
a bank or trust company or in a sav-
ings and loan association must be in a
form of account which clearly shows
that the representative payee has only
a fiduciary, and not a personal, inter-
est in the funds. The preferred forms of
such accounts are as follows:

Name of beneficiary lllllllllllll

by (Name of representative payee) represent-
ative payee,

or (Name of beneficiary)
by (Name of representative payee) trustee,

U.S. savings bonds purchased with surplus
funds by a representative payee for an inca-
pacitated adult beneficiary should be reg-
istered as follows: (Name of beneficiary) (So-
cial Security No.), for whom (Name of payee)
is representative payee for black lung bene-
fits.

§ 725.512 Support of legally dependent
spouse, child, or parent.

If current maintenance needs of a
beneficiary are being reasonably met, a
relative or other person to whom pay-
ments are certified as representative
payee on behalf of the beneficiary may
use part of the payments so certified
for the support of the legally dependent
spouse, a legally dependent child, or a
legally dependent parent of the bene-
ficiary.

§ 725.513 Accountability; transfer.
(a) The district director may require

a representative payee to submit peri-
odic reports including a full accounting
of the use of all benefit payments cer-
tified to a representative payee. If a re-
quested report or accounting is not
submitted within the time allowed, the
district director shall terminate the
certification of the representative
payee and thereafter payments shall be
made directly to the beneficiary. A cer-
tification which is terminated under
this section may be reinstated for good
cause, provided that all required re-
ports are supplied to the district direc-
tor.

(b) A representative payee who has
conserved or invested funds from pay-
ments under this part shall, upon the
direction of the district director, trans-
fer any such funds (including interest)
to a successor payee appointed by the
district director or, at the option of the
district director, shall transfer such
funds to the Office for recertification
to a successor payee or the beneficiary.

§ 725.514 Certification to dependent of
augmentation portion of benefit.

(a) If the basic benefit of a miner or
of a surviving spouse is augmented be-
cause of one or more dependents, and it
appears to the district director that
the best interests of such dependent
would be served thereby, or that the
augmented benefit is not being used for
the use and benefit (as defined in this
subpart) of the augmentee, the district
director may certify payment of the
amount of such augmentation (to the
extent attributable to such dependent)
to such dependent directly, or to a
legal guardian or a representative
payee for the use and benefit of such
dependent.
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(b) Any request to the district direc-
tor to certify separate payment of the
amount of an augmentation in accord-
ance with paragraph (a) of this section
shall be in writing on such form and in
accordance with such instructions as
are prescribed by the Office.

(c) The district director shall specify
the terms and conditions of any certifi-
cation authorized under this section
and may terminate any such certifi-
cation where appropriate.

(d) Any payment made under this
section, if otherwise valid under the
Act, is a complete settlement and sat-
isfaction of all claims, rights, and in-
terests in and to such payment, except
that such payment shall not be con-
strued to abridge the rights of any
party to recoup any overpayment
made.

§ 725.515 Assignment and exemption
from claims of creditors.

(a) Except as provided by the Act and
this part, no assignment, release, or
commutation of benefits due or pay-
able under this part by a responsible
operator shall be valid, and all benefits
shall be exempt from claims of credi-
tors and from levy, execution, and at-
tachment or other remedy or recovery
or collection of a debt, which exemp-
tion may not be waived.

(b) Notwithstanding any other provi-
sion of law, benefits due from, or pay-
able by, the Black Lung Disability
Trust Fund under the Act and this part
to a claimant shall be subject to legal
process brought for the enforcement
against the claimant of his or her legal
obligations to provide child support or
make alimony payments to the same
extent as if the fund was a private per-
son.

BENEFIT RATES

§ 725.520 Computation of benefits.
(a) Basic rate. The amount of benefits

payable to a beneficiary for a month is
determined, in the first instance, by
computing the ‘‘basic rate.’’ The basic
rate is equal to 371⁄2 percent of the
monthly pay rate for Federal employ-
ees in GS–2, step 1. That rate for a
month is determined by:

(1) Ascertaining the lowest annual
rate of pay (step 1) for Grade GS–2 of

the General Schedule applicable to
such month (see 5 U.S.C. 5332);

(2) Ascertaining the monthly rate
thereof by dividing the amount deter-
mined in paragraph (a)(1) of this sec-
tion by 12; and

(3) Ascertaining the basic rate under
the Act by multiplying the amount de-
termined in paragraph (a)(2) of this sec-
tion by 0.375 (that is, by 371⁄2 percent).

(b) Basic benefit. When a miner or sur-
viving spouse is entitled to benefits for
a month for which he or she has no de-
pendents who qualify under this part
and when a surviving child of a miner
or spouse, or a parent, brother, or sis-
ter of a miner, is entitled to benefits
for a month for which he or she is the
only beneficiary entitled to benefits,
the amount of benefits to which such
beneficiary is entitled is equal to the
basic rate as computed in accordance
with this section (raised, if not a mul-
tiple of 10 cents, to the next high mul-
tiple of 10 cents). This amount is re-
ferred to as the ‘‘basic benefit.’’

(c) Augmented benefit. (1) When a
miner or surviving spouse is entitled to
benefits for a month for which he or
she has one or more dependents who
qualify under this part, the amount of
benefits to which such miner or sur-
viving spouse is entitled is increased.
This increase is referred to as an ‘‘aug-
mentation.’’

(2) The benefits of a miner or sur-
viving spouse are augmented to take
account of a particular dependent be-
ginning with the first month in which
such dependent satisfies the conditions
set forth in this part, and continues to
be augmented through the month be-
fore the month in which such depend-
ent ceases to satisfy the conditions set
forth in this part, except in the case of
a child who qualifies as a dependent be-
cause he or she is a student. In the lat-
ter case, such benefits continue to be
augmented through the month before
the first month during no part of which
he or she qualifies as a student.

(3) The basic rate is augmented by 50
percent for one such dependent, 75 per-
cent for two such dependents, and 100
percent for three or more such depend-
ents.

(d) Survivor benefits. As used in this
section, ‘‘survivor’’ means a surviving
child of a miner or surviving spouse, or
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a surviving parent, brother, or sister of
a miner, who establishes entitlement
to benefits under this part.

(e) Computation and rounding. (1) Any
computation prescribed by this section
is made to the third decimal place.

(2) Monthly benefits are payable in
multiples of 10 cents. Therefore, a
monthly payment of amounts derived
under paragraph (c)(3) of this section
which is not a multiple of 10 cents is
increased to the next higher multiple
of 10 cents.

(3) Since a fraction of a cent is not a
multiple of 10 cents, such an amount
which contains a fraction in the third
decimal place is raised to the next
higher multiple of 10 cents.

(f) Eligibility based on the coal mine em-
ployment of more than one miner. Where
an individual, for any month, is enti-
tled (and/or qualifies as a dependent for
purposes of augmentation of benefits)
based on the disability or death due to
pneumoconiosis arising out of the coal
mine employment of more than one
miner, the benefit payable to or on be-
half of such individual shall be at a
rate equal to the highest rate of bene-
fits for which entitlement is estab-
lished by reason of eligibility as a ben-
eficiary, or by reason of his or her
qualification as a dependent for aug-
mentation of benefit purposes.

§ 725.521 Commutation of payments;
lump sum awards.

(a) Whenever the district director de-
termines that it is in the interest of
justice, the liability for benefits or any
part thereof as determined by a final
adjudication, may, with the approval of
the Director, be discharged by the pay-
ment of a lump sum equal to the
present value of future benefit pay-
ments commuted, computed at 4 per-
cent true discount compounded annu-
ally.

(b) Applications for commutation of
future payments of benefits shall be
made to the district director in the
manner prescribed by the district di-
rector. If the district director deter-
mines that an award of a lump sum
payment of such benefits would be in
the interest of justice, he or she shall
refer such application, together with
the reasons in support of such deter-

mination, to the Director for consider-
ation.

(c) The Director shall, in his or her
discretion, grant or deny the applica-
tion for commutation of payments.
Such decision may be appealed to the
Benefits Review Board.

(d) The computation of all
commutations of such benefits shall be
made by the OWCP. For this purpose
the file shall contain the date of birth
of the person on whose behalf com-
mutation is sought, as well as the date
upon which such commutation shall be
effective.

(e) For purposes of determining the
amount of any lump sum award, the
probability of the death of the disabled
miner and/or other persons entitled to
benefits before the expiration of the pe-
riod during which he or she is entitled
to benefits, shall be determined in ac-
cordance with the most current United
States Life Tables, as developed by the
Department of Health, Education, and
Welfare, and the probability of the re-
marriage of a surviving spouse shall be
determined in accordance with the re-
marriage tables of the Dutch Royal In-
surance Institution. The probability of
the happening of any other contin-
gency affecting the amount or duration
of the compensation shall be dis-
regarded.

(f) In the event that an operator or
carrier is adjudicated liable for the
payment of benefits, such operator or
carrier shall be notified of and given an
opportunity to participate in the pro-
ceedings to determine whether a lump
sum award shall be made. Such oper-
ator or carrier shall, in the event a
lump sum award is made, tender full
and prompt payment of such award to
the claimant as though such award
were a final payment of monthly bene-
fits. Except as provided in paragraph
(g) of this section, such lump sum
award shall forever discharge such op-
erator or carrier from its responsibility
to make monthly benefit payments
under the Act to the person who has re-
quested such lump-sum award. In the
event that an operator or carrier is ad-
judicated liable for the payment of
benefits, such operator or carrier shall
not be liable for any portion of a com-
muted or lump sum award predicated

VerDate 11<MAY>2000 08:42 Apr 17, 2001 Jkt 194061 PO 00000 Frm 01025 Fmt 8010 Sfmt 8010 Y:\SGML\194061T.XXX pfrm02 PsN: 194061T



1026

20 CFR Ch. VI (4–1–01 Edition)§ 725.522

upon benefits due any claimant prior
to January 1, 1974.

(g) In the event a lump-sum award is
approved under this section, such
award shall not operate to discharge an
operator carrier, or the fund from any
responsibility imposed by the Act for
the payment of medical benefits to an
eligible miner.

§ 725.522 Payments prior to final adju-
dication.

(a) If an operator or carrier fails or
refuses to commence the payment of
benefits within 30 days of issuance of
an initial determination of eligibility
by the district director (see § 725.420),
or fails or refuses to commence the
payment of any benefits due pursuant
to an effective order by a district direc-
tor, administrative law judge, Benefits
Review Board, or court, the fund shall
commence the payment of such bene-
fits and shall continue such payments
as appropriate. In the event that the
fund undertakes the payment of bene-
fits on behalf of an operator or carrier,
the provisions of §§ 725.601 through
725.609 shall be applicable to such oper-
ator or carrier.

(b) If benefit payments are com-
menced prior to the final adjudication
of the claim and it is later determined
by an administrative law judge, the
Board, or court that the claimant was
ineligible to receive such payments,
such payments shall be considered
overpayments pursuant to § 725.540 and
may be recovered in accordance with
the provisions of this subpart.

SPECIAL PROVISIONS FOR OPERATOR
PAYMENTS

§ 725.530 Operator payments; gen-
erally.

(a) Benefits payable by an operator
or carrier pursuant to an effective
order issued by a district director, ad-
ministrative law judge, Benefits Re-
view Board, or court, or by an operator
that has agreed that it is liable for the
payment of benefits to a claimant,
shall be paid by the operator or carrier
immediately when they become due
(see § 725.502(b)). An operator that fails
to pay any benefits that are due, with
interest, shall be considered in default
with respect to those benefits, and the

provisions of § 725.605 of this part shall
be applicable. In addition, a claimant
who does not receive any benefits with-
in 10 days of the date they become due
is entitled to additional compensation
equal to twenty percent of those bene-
fits (see § 725.607). Arrangements for the
payment of medical costs shall be
made by such operator or carrier in ac-
cordance with the provisions of subpart
J of this part.

(b) Benefit payments made by an op-
erator or carrier shall be made directly
to the person entitled thereto or a rep-
resentative payee if authorized by the
district director. The payment of a
claimant’s attorney’s fee, if any is
awarded, shall be made directly to such
attorney. Reimbursement of the fund,
including interest, shall be paid di-
rectly to the Secretary on behalf of the
fund.

§ 725.531 Receipt for payment.

Any individual receiving benefits
under the Act in his or her own right,
or as a representative payee, or as the
duly appointed agent for the estate of a
deceased beneficiary, shall execute re-
ceipts for benefits paid by any operator
which shall be produced by such oper-
ator for inspection whenever the dis-
trict director requires. A canceled
check shall be considered adequate re-
ceipt of payment for purposes of this
section. No operator or carrier shall be
required to retain receipts for pay-
ments made for more than 5 years after
the date on which such receipt was exe-
cuted.

§ 725.532 Suspension, reduction, or ter-
mination of payments.

(a) No suspension, reduction, or ter-
mination in the payment of benefits is
permitted unless authorized by the dis-
trict director, administrative law
judge, Board, or court. No suspension,
reduction, or termination shall be au-
thorized except upon the occurrence of
an event which terminates a claimant’s
eligibility for benefits (see subpart B of
this part) or as is otherwise provided in
subpart C of this part, §§ 725.306 and
725.310, or this subpart (see also
§§ 725.533 through 725.546).

(b) Any unauthorized suspension in
the payment of benefits by an operator
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or carrier shall be treated as provided
in subpart I.

(c) Unless suspension, reduction, or
termination of benefits payments is re-
quired by an administrative law judge,
the Benefits Review Board or a court,
the district director, after receiving
notification of the occurrence of an
event that would require the suspen-
sion, reduction, or termination of bene-
fits, shall follow the procedures for the
determination of claims set forth in
subparts E and F.

INCREASES AND REDUCTIONS OF
BENEFITS

§ 725.533 Modification of benefits
amounts; general.

(a) Under certain circumstances, the
amount of monthly benefits as com-
puted in § 725.520 or lump-sum award
(§ 725.521) shall be modified to deter-
mine the amount actually to be paid to
a beneficiary. With respect to any ben-
efits payable for all periods of eligi-
bility after January 1, 1974, a reduction
of the amount of benefits payable shall
be required on account of:

(1) Any compensation or benefits re-
ceived under any State workers’ com-
pensation law because of death or par-
tial or total disability due to pneumo-
coniosis; or

(2) Any compensation or benefits re-
ceived under or pursuant to any Fed-
eral law including part B of title IV of
the Act because of death or partial or
total disability due to pneumoconiosis;
or

(3) In the case of benefits to a parent,
brother, or sister as a result of a claim
filed at any time or benefits payable on
a miner’s claim which was filed on or
after January 1, 1982, the excess earn-
ings from wages and from net earnings
from self-employment (see § 410.530 of
this title) of such parent, brother, sis-
ter, or miner, respectively; or

(4) The fact that a claim for benefits
from an additional beneficiary is filed,
or that such claim is effective for a
payment during the month of filing, or
a dependent qualifies under this part
for an augmentation portion of a ben-
efit of a miner or widow for a period in
which another dependent has pre-
viously qualified for an augmentation.

(b) An adjustment in a beneficiary’s
monthly benefit may be required be-
cause an overpayment or under-
payment has been made to such bene-
ficiary (see §§ 725.540–725.546).

(c) A suspension of a beneficiary’s
monthly benefits may be required when
the Office has information indicating
that reductions on account of excess
earnings may reasonably be expected.

(d) Monthly benefit rates are payable
in multiples of 10 cents. Any monthly
benefit rate which, after the applicable
computations, augmentations, and re-
ductions is not a multiple of 10 cents,
is increased to the next higher multiple
of 10 cents. Since a fraction of a cent is
not a multiple of 10 cents, a benefit
rate which contains such a fraction in
the third decimal is raised to the next
higher multiple of 10 cents.

(e) Any individual entitled to a ben-
efit, who is aware of any circumstances
which could affect entitlement to bene-
fits, eligibility for payment, or the
amount of benefits, or result in the ter-
mination, suspension, or reduction of
benefits, shall promptly report these
circumstances to the Office. The Office
may at any time require an individual
receiving, or claiming entitlement to,
benefits, either on his or her own be-
half or on behalf of another, to submit
a written statement giving pertinent
information bearing upon the issue of
whether or not an event has occurred
which would cause such benefit to be
terminated, or which would subject
such benefit to reductions or suspen-
sion under the provisions of the Act.
The failure of an individual to submit
any such report or statement, properly
executed, to the Office shall subject
such benefit to reductions, suspension,
or termination as the case may be.

§ 725.534 Reduction of State benefits.
No benefits under section 415 of part

B of title IV of the Act shall be payable
to the residents of a State which, after
December 31, 1969, reduces the benefits
payable to persons eligible to receive
benefits under section 415 of the Act
under State laws applicable to its gen-
eral work force with regard to workers’
compensation (including compensation
for occupational disease), unemploy-
ment compensation, or disability in-
surance benefits which are funded in
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whole or in part out of employer con-
tributions.

§ 725.535 Reductions; receipt of State
or Federal benefit.

(a) As used in this section the term
‘‘State or Federal benefit’’ means a
payment to an individual on account of
total or partial disability or death due
to pneumoconiosis only under State or
Federal laws relating to workers’ com-
pensation. With respect to a claim for
which benefits are payable for any
month between July 1 and December
31, 1973, ‘‘State benefit’’ means a pay-
ment to a beneficiary made on account
of disability or death due to pneumo-
coniosis under State laws relating to
workers’ compensation (including com-
pensation for occupational disease),
unemployment compensation, or dis-
ability insurance.

(b) Benefit payments to a beneficiary
for any month are reduced (but not
below zero) by an amount equal to any
payments of State or Federal benefits
received by such beneficiary for such
month.

(c) Where a State or Federal benefit
is paid periodically but not monthly, or
in a lump sum as a commutation of or
a substitution for periodic benefits, the
reduction under this section is made at
such time or times and in such
amounts as the Office determines will
approximate as nearly as practicable
the reduction required under paragraph
(b) of this section. In making such a de-
termination, a weekly State or Federal
benefit is multiplied by 41⁄3 and a bi-
weekly benefit is multiplied by 21⁄6 to
ascertain the monthly equivalent for
reduction purposes.

(d) Amounts paid or incurred or to be
incurred by the individual for medical,
legal, or related expenses in connection
with this claim for State or Federal
benefits (defined in paragraph (a) of
this section) are excluded in computing
the reduction under paragraph (b) of
this section, to the extent that they
are consistent with State or Federal
Law. Such medical, legal, or related
expenses may be evidenced by the
State or Federal benefit awards, com-
promise agreement, or court order in
the State or Federal benefit pro-
ceedings, or by such other evidence as

the Office may require. Such other evi-
dence may consist of:

(1) A detailed statement by the indi-
vidual’s attorney, physician, or the em-
ployer’s insurance carrier; or

(2) Bills, receipts, or canceled checks;
or

(3) Other evidence indicating the
amount of such expenses; or

(4) Any combination of the foregoing
evidence from which the amount of
such expenses may be determinable.
Such expenses shall not be excluded
unless established by evidence as re-
quired by the Office.

§ 725.536 Reductions; excess earnings.
In the case of a surviving parent,

brother, or sister, whose claim was
filed at any time, or of a miner whose
claim was filed on or after January 1,
1982, benefit payments are reduced as
appropriate by an amount equal to the
deduction which would be made with
respect to excess earnings under the
provisions of sections 203 (b), (f), (g),
(h), (j), and (l) of the Social Security
Act (42 U.S.C. 403 (b), (f), (g), (h), (j),
and (l)), as if such benefit payments
were benefits payable under section 202
of the Social Security Act (42 U.S.C.
402) (see §§ 404.428 through 404.456 of this
title).

§ 725.537 Reductions; retroactive effect
of an additional claim for benefits.

Except as provided in § 725.212(b), be-
ginning with the month in which a per-
son other than a miner files a claim
and becomes entitled to benefits, the
benefits of other persons entitled to
benefits with respect to the same
miner, are adjusted downward, if nec-
essary, so that no more than the per-
missible amount of benefits (the max-
imum amount for the number of bene-
ficiaries involved) will be paid.

§ 725.538 Reductions; effect of aug-
mentation of benefits based on sub-
sequent qualification of individual.

(a) Ordinarily, a written request that
the benefits of a miner or surviving
spouse be augmented on account of a
qualified dependent is made as part of
the claim for benefits. However, it may
also be made thereafter.

(b) In the latter case, beginning with
the month in which such a request is
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filed on account of a particular depend-
ent and in which such dependent quali-
fies for augmentation purposes under
this part, the augmented benefits at-
tributable to other qualified depend-
ents (with respect to the same miner or
surviving spouse), if any, are adjusted
downward, if necessary, so that the
permissible amount of augmented ben-
efits (the maximum amount for the
number of dependents involved) will
not be exceeded.

(c) Where, based on the entitlement
to benefits of a miner or surviving
spouse, a dependent would have quali-
fied for augmentation purposes for a
prior month of such miner’s or sur-
viving spouse’s entitlement had such
request been filed in such prior month,
such request is effective for such prior
month. For any month before the
month of filing such request, however,
otherwise correct benefits previously
certified by the Office may not be
changed. Rather the amount of the
augmented benefit attributable to the
dependent filing such request in the
later month is reduced for each month
of the retroactive period to the extent
that may be necessary. This means
that for each month of the retroactive
period, the amount payable to the de-
pendent filing the later augmentation
request is the difference, if any, be-
tween:

(1) The total amount of augmented
benefits certified for payment for other
dependents for that month, and

(2) The permissible amount of aug-
mented benefits (the maximum amount
for the number of dependents involved)
payable for the month for all depend-
ents, including the dependent filing
later.

§ 725.539 More than one reduction
event.

If a reduction for receipt of State or
Federal benefits and a reduction on ac-
count of excess earnings are chargeable
to the same month, the benefit for such
month is first reduced (but not below
zero) by the amount of the State or
Federal benefits, and the remainder of
the benefit for such month, if any, is
then reduced (but not below zero) by
the amount of excess earnings charge-
able to such month.

OVERPAYMENTS; UNDERPAYMENTS

§ 725.540 Overpayments.
(a) General. As used in this subpart,

the term ‘‘overpayment’’ includes:
(1) Payment where no amount is pay-

able under this part;
(2) Payment in excess of the amount

payable under this part;
(3) A payment under this part which

has not been reduced by the amounts
required by the Act (see § 725.533);

(4) A payment under this part made
to a resident of a State whose residents
are not entitled to benefits (see
§§ 725.402 and 725.403);

(5) Payment resulting from failure to
terminate benefits to an individual no
longer entitled thereto;

(6) Duplicate benefits paid to a claim-
ant on account of concurrent eligi-
bility under this part and parts 410 or
727 (see § 725.4(d)) of this title or as pro-
vided in § 725.309.

(b) Overpaid beneficiary is living. If the
beneficiary to whom an overpayment
was made is living at the time of a de-
termination of such overpayment, is
entitled to benefits at the time of the
overpayment, or at any time thereafter
becomes so entitled, no benefit for any
month is payable to such individual,
except as provided in paragraph (c) of
this section, until an amount equal to
the amount of the overpayment has
been withheld or refunded.

(c) Adjustment by withholding part of a
monthly benefit. Adjustment under
paragraph (b) of this section may be ef-
fected by withholding a part of the
monthly benefit payable to a bene-
ficiary where it is determined that:

(1) Withholding the full amount each
month would deprive the beneficiary of
income required for ordinary and nec-
essary living expenses;

(2) The overpayment was not caused
by the beneficiary’s intentionally false
statement or representation, or willful
concealment of, or deliberate failure to
furnish, material information; and

(3) Recoupment can be effected in an
amount of not less than $ 10 a month
and at a rate which would not unrea-
sonably extend the period of adjust-
ment.

(d) Overpaid beneficiary dies before ad-
justment. If an overpaid beneficiary dies
before adjustment is completed under
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the provisions of paragraph (b) of this
section, recovery of the overpayment
shall be effected through repayment by
the estate of the deceased overpaid
beneficiary, or by withholding of
amounts due the estate of such de-
ceased beneficiary, or both.

§ 725.541 Notice of waiver of adjust-
ment or recovery of overpayment.

Whenever a determination is made
that more than the correct amount of
payment has been made, notice of the
provisions of section 204(b) of the So-
cial Security Act regarding waiver of
adjustment or recovery shall be sent to
the overpaid individual, to any other
individual against whom adjustment or
recovery of the overpayment is to be
effected, and to any operator or carrier
which may be liable to such overpaid
individual.

§ 725.542 When waiver of adjustment
or recovery may be applied.

There shall be no adjustment or re-
covery of an overpayment in any case
where an incorrect payment has been
made with respect to an individual:

(a) Who is without fault, and where
(b) Adjustment or recovery would ei-

ther:
(1) Defeat the purpose of title IV of

the Act, or
(2) Be against equity and good con-

science.

§ 725.543 Standards for waiver of ad-
justment or recovery.

The standards for determining the
applicability of the criteria listed in
§ 725.542 shall be the same as those ap-
plied by the Social Security Adminis-
tration under §§ 404.506 through 404.512
of this title.

§ 725.544 Collection and compromise of
claims for overpayment.

(a) General effect of 31 U.S.C. 3711. In
accordance with 31 U.S.C. 3711 and ap-
plicable regulations, claims by the Of-
fice against an individual for recovery
of an overpayment under this part not
exceeding the sum of $100,000, exclusive
of interest, may be compromised, or
collection suspended or terminated,
where such individual or his or her es-
tate does not have the present or pro-
spective ability to pay the full amount

of the claim within a reasonable time
(see paragraph (c) of this section), or
the cost of collection is likely to ex-
ceed the amount of recovery (see para-
graph (d) of this section), except as pro-
vided under paragraph (b) of this sec-
tion.

(b) When there will be no compromise,
suspension, or termination of collection of
a claim for overpayment. (1) In any case
where the overpaid individual is alive,
a claim for overpayment will not be
compromised, nor will there be suspen-
sion or termination of collection of the
claim by the Office, if there is an indi-
cation of fraud, the filing of a false
claim, or misrepresentation on the part
of such individual or on the part of any
other party having any interest in the
claim.

(2) In any case where the overpaid in-
dividual is deceased:

(i) A claim for overpayment in excess
of $ 5,000 will not be compromised, nor
will there be suspension or termination
of collection of the claim by the Office
if there is an indication of fraud, the
filing of a false claim, or misrepresen-
tation on the part of such deceased in-
dividual; and

(ii) A claim for overpayment, regard-
less of the amount, will not be com-
promised, nor will there be suspension
or termination of collection of the
claim by the Office if there is an indi-
cation that any person other than the
deceased overpaid individual had a part
in the fraudulent action which resulted
in the overpayment.

(c) Inability to pay claim for recovery of
overpayment. In determining whether
the overpaid individual is unable to
pay a claim for recovery of an overpay-
ment under this part, the Office shall
consider the individual’s age, health,
present and potential income (includ-
ing inheritance prospects), assets (e.g.,
real property, savings account), pos-
sible concealment or improper transfer
of assets, and assets or income of such
individual which may be available in
enforced collection proceedings. The
Office will also consider exemptions
available to such individual under the
pertinent State or Federal law in such
proceedings. In the event the overpaid
individual is deceased, the Office shall
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consider the available assets of the es-
tate, taking into account any liens or
superior claims against the estate.

(d) Cost of collection or litigative prob-
abilities. Where the probable costs of re-
covering an overpayment under this
part would not justify enforced collec-
tion proceedings for the full amount of
the claim, or where there is doubt con-
cerning the Office’s ability to establish
its claim as well as the time which it
will take to effect such collection, a
compromise or settlement for less than
the full amount may be considered.

(e) Amount of compromise. The amount
to be accepted in compromise of a
claim for overpayment under this part
shall bear a reasonable relationship to
the amount which can be recovered by
enforced collection proceedings, giving
due consideration to the exemption
available to the overpaid individual
under State or Federal law and the
time which collection will take.

(f) Payment. Payment of the amount
the Office has agreed to accept as a
compromise in full settlement of a
claim for recovery of an overpayment
under this part shall be made within
the time and in the manner set by the
Office. A claim for the overpayment
shall not be considered compromised or
settled until the full payment of the
compromised amount has been made
within the time and manner set by the
Office. Failure of the overpaid indi-
vidual or his or her estate to make
such payment as provided shall result
in reinstatement of the full amount of
the overpayment less any amounts
paid prior to such default.

§ 725.545 Underpayments.
(a) General. As used in this subpart,

the term ‘‘underpayment’’ includes a
payment in an amount less than the
amount of the benefit due for such
month, and nonpayment where some
amount of such benefits is payable.

(b) Underpaid individual is living. If an
individual to whom an underpayment
was made is living, the deficit rep-
resented by such underpayment shall
be paid to such individual either in a
single payment (if he or she is not enti-
tled to a monthly benefit or if a single
payment is requested by the claimant
in writing) or by increasing one or
more monthly benefit payments to

which such individual becomes enti-
tled.

(c) Underpaid individual dies before ad-
justment of underpayment. If an indi-
vidual to whom an underpayment was
made dies before receiving payment of
the deficit or negotiating the check or
checks representing payment of the
deficit, such payment shall be distrib-
uted to the living person (or persons) in
the highest order of priority as follows:

(1) The deceased individual’s sur-
viving spouse who was either:

(i) Living in the same household with
the deceased individual at the time of
such individual’s death; or

(ii) In the case of a deceased miner,
entitled for the month of death to
black lung benefits as his or her sur-
viving spouse or surviving divorced
spouse.

(2) In the case of a deceased miner or
spouse his or her child entitled to bene-
fits as the surviving child of such
miner or surviving spouse for the
month in which such miner or spouse
died (if more than one such child, in
equal shares to each such child).

(3) In the case of a deceased miner,
his parent entitled to benefits as the
surviving parent of such miner for the
month in which such miner died (if
more than one such parent, in equal
shares to each such parent).

(4) The surviving spouse of the de-
ceased individual who does not qualify
under paragraph (c)(1) of this section.

(5) The child or children of the de-
ceased individual who do not qualify
under paragraph (c)(2) of this section
(if more than one such child, in equal
shares to each such child).

(6) The parent or parents of the de-
ceased individual who do not qualify
under paragraph (c)(3) of this section
(if more than one such parent, in equal
shares to each such parent).

(7) The legal representative of the es-
tate of the deceased individual as de-
fined in paragraph (e) of this section.

(d) Deceased beneficiary. In the event
that a person, who is otherwise quali-
fied to receive payments as the result
of a deficit caused by an underpayment
under the provisions of paragraph (c) of
this section, dies before receiving pay-
ment or before negotiating the check
or checks representing such payment,
his or her share of the underpayment
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shall be divided among the remaining
living person(s) in the same order or
priority. In the event that there is
(are) no other such person(s), the un-
derpayment shall be paid to the living
person(s) in the next lower order of pri-
ority under paragraph (c) of this sec-
tion.

(e) Definition of legal representative.
The term ‘‘legal representative,’’ for
the purpose of qualifying for receipt of
an underpayment, generally means the
executor or the administrator of the
estate of the deceased beneficiary.
However, it may also include an indi-
vidual, institution or organization act-
ing on behalf of an unadministered es-
tate, provided the person can give the
Office good acquittance (as defined in
paragraph (f) of this section). The fol-
lowing persons may qualify as legal
representative for purposes of this sec-
tion, provided they can give the Office
good acquittance:

(1) A person who qualifies under a
State’s ‘‘small estate’’ statute; or

(2) A person resident in a foreign
country who under the laws and cus-
toms of that country, has the right to
receive assets of the estate; or

(3) A public administrator; or
(4) A person who has the authority

under applicable law to collect the as-
sets of the estate of the deceased bene-
ficiary.

(f) Definition of ‘‘good acquittance.’’ A
person is considered to give the Office
‘‘good acquittance’’ when payment to
that person will release the Office from
further liability for such payment.

§ 725.546 Relation to provisions for re-
ductions or increases.

The amount of an overpayment or an
underpayment is the difference be-
tween the amount to which the bene-
ficiary was actually entitled and the
amount paid. Overpayment and under-
payment simultaneously outstanding
against the same beneficiary shall first
be adjusted against one another before
adjustment pursuant to the other pro-
visions of this subpart.

§ 725.547 Applicability of overpayment
and underpayment provisions to
operator or carrier.

(a) The provisions of this subpart re-
lating to overpayments and underpay-

ments shall be applicable to overpay-
ments and underpayments made by re-
sponsible operators or their insurance
carriers, as appropriate.

(b) No operator or carrier may re-
cover, or make an adjustment of, an
overpayment without prior application
to, and approval by, the Office which
shall exercise full supervisory author-
ity over the recovery or adjustment of
all overpayments.

§ 725.548 Procedures applicable to
overpayments and underpayments.

(a) In any case involving either over-
payments or underpayments, the Office
may take any necessary action, and
district directors may issue appro-
priate orders to protect the rights of
the parties.

(b) Disputes arising out of orders so
issued shall be resolved by the proce-
dures set out in subpart F of this part.

Subpart I—Enforcement of
Liability; Reports

§ 725.601 Enforcement generally.
(a) The Act, together with certain in-

corporated provisions from the Long-
shoremen’s and Harbor Workers’ Com-
pensation Act, contains a number of
provisions which subject an operator or
other employer, claimants and others
to penalties for failure to comply with
certain provisions of the Act, or failure
to commence and continue prompt
periodic payments to a beneficiary.

(b) It is the policy and intent of the
Department to vigorously enforce the
provisions of this part through the use
of the remedies provided by the Act.
Accordingly, if an operator refuses to
pay benefits with respect to a claim for
which the operator has been adju-
dicated liable, the Director shall in-
voke and execute the lien on the prop-
erty of the operator as described in
§ 725.603. Enforcement of this lien shall
be pursued in an appropriate U.S. dis-
trict court. If the Director determines
that the remedy provided by § 725.603
may not be sufficient to guarantee the
continued compliance with the terms
of an award or awards against the oper-
ator, the Director shall in addition
seek an injunction in the U.S. district
court to prohibit future noncompliance
by the operator and such other relief as
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the court considers appropriate (see
§ 725.604). If an operator unlawfully sus-
pends or terminates the payment of
benefits to a claimant, the district di-
rector shall declare the award in de-
fault and proceed in accordance with
§ 725.605. In all cases payments in addi-
tion to compensation (see § 725.607) and
interest (see § 725.608) shall be sought
by the Director or awarded by the dis-
trict director.

(c) In certain instances the remedies
provided by the Act are concurrent;
that is, more than one remedy might
be appropriate in any given case. In
such a case, the Director shall select
the remedy or remedies appropriate for
the enforcement action. In making this
selection, the Director shall consider
the best interests of the claimant as
well as those of the fund.

§ 725.602 Reimbursement of the fund.
(a) In any case in which the fund has

paid benefits, including medical bene-
fits, on behalf of an operator or other
employer which is determined liable
therefore, or liable for a part thereof,
such operator or other employer shall
simultaneously with the first payment
of benefits made to the beneficiary, re-
imburse the fund (with interest) for the
full amount of all benefit payments
made by the fund with respect to the
claim.

(b) In any case where benefit pay-
ments have been made by the fund, the
fund shall be subrogated to the rights
of the beneficiary. The Secretary of
Labor may, as appropriate, exercise
such subrogation rights.

§ 725.603 Payments by the fund on be-
half of an operator; liens.

(a) If an amount is paid out of the
fund to an individual entitled to bene-
fits under this part or part 727 of this
subchapter (see § 725.4(d)) on behalf of
an operator or other employer which is
or was required to pay or secure the
payment of all or a portion of such
amount (see § 725.522), the operator or
other employer shall be liable to the
United States for repayment to the
fund of the amount of benefits properly
attributable to such operator or other
employer.

(b) If an operator or other employer
liable to the fund refuses to pay, after

demand, the amount of such liability,
there shall be a lien in favor of the
United States upon all property and
rights to property, whether real or per-
sonal, belonging to such operator or
other employer. The lien arises on the
date on which such liability is finally
determined, and continues until it is
satisfied or becomes unenforceable by
reason of lapse of time.

(c)(1) Except as otherwise provided
under this section, the priority of the
lien shall be determined in the same
manner as under section 6323 of the In-
ternal Revenue Code (26 U.S.C.).

(2) In the case of a bankruptcy or in-
solvency proceeding, the lien imposed
under this section shall be treated in
the same manner as a lien for taxes due
and owing to the United States for pur-
poses of the Bankruptcy Act or section
3466 of the Revised Statutes (31 U.S.C.
191).

(3) For purposes of applying section
6323(a) of the Internal Revenue Code (26
U.S.C.) to determine the priority be-
tween the lien imposed under this sec-
tion and the Federal tax lien, each lien
shall be treated as a judgment lien
arising as of the time notice of such
lien is filed.

(4) For purposes of the section, notice
of the lien imposed hereunder shall be
filed in the same manner as under sec-
tion 6323(f) (disregarding paragraph (4)
thereof) and (g) of the Internal Rev-
enue Code (26 U.S.C.).

(5) In any case where there has been
a refusal or neglect to pay the liability
imposed under this section, the Sec-
retary of Labor may bring a civil ac-
tion in a district court of the United
States to enforce the lien of the United
States under this section with respect
to such liability or to subject any prop-
erty, of whatever nature, of the oper-
ator, or in which it has any right, title,
or interest, to the payment of such li-
ability.

(6) The liability imposed by this
paragraph may be collected at a pro-
ceeding in court if the proceeding is
commenced within 6 years after the
date upon which the liability was fi-
nally determined, or prior to the expi-
ration of any period for collection
agreed upon in writing by the operator
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and the United States before the expi-
ration of such 6-year period. This pe-
riod of limitation shall be suspended
for any period during which the assets
of the operator are in the custody or
control of any court of the United
States, or of any State, or the District
of Columbia, and for 6 months there-
after, and for any period during which
the operator is outside the United
States if such period of absence is for a
continuous period of at least 6 months.

§ 725.604 Enforcement of final awards.
Notwithstanding the provisions of

§ 725.603, if an operator or other em-
ployer or its officers or agents fails to
comply with an order awarding bene-
fits that has become final, any bene-
ficiary of such award or the district di-
rector may apply for the enforcement
of the order to the Federal district
court for the judicial district in which
the injury occurred (or to the U.S. Dis-
trict Court for the District of Columbia
if the injury occurred in the District).
If the court determines that the order
was made and served in accordance
with law, and that such operator or
other employer or its officers or agents
have failed to comply therewith, the
court shall enforce obedience to the
order by writ of injunction or by other
proper process, mandatory or other-
wise, to enjoin upon such operator or
other employer and its officers or
agents compliance with the order.

§ 725.605 Defaults.
(a) Except as is otherwise provided in

this part, no suspension, termination
or other failure to pay benefits award-
ed to a claimant is permitted. If an em-
ployer found liable for the payment of
such benefits fails to make such pay-
ments within 30 days after any date on
which such benefits are due and pay-
able, the person to whom such benefits
are payable may, within one year after
such default, make application to the
district director for a supplementary
order declaring the amount of the de-
fault.

(b) If after investigation, notice and
hearing as provided in subparts E and
F of this part, a default is found, the
district director or the administrative
law judge, if a hearing is requested,
shall issue a supplementary order de-

claring the amount of the default, if
any. In cases where a lump-sum award
has been made, if the payment in de-
fault is an installment, the district di-
rector or administrative law judge,
may, in his or her discretion, declare
the whole of the award as the amount
in default. The applicant may file a
certified copy of such supplementary
order with the clerk of the Federal dis-
trict court for the judicial district in
which the operator has its principal
place of business or maintains an office
or for the judicial district in which the
injury occurred. In case such principal
place of business or office is in the Dis-
trict of Columbia, a copy of such sup-
plementary order may be filed with the
clerk of the U.S. District Court for the
District of Columbia. Such supple-
mentary order shall be final and the
court shall, upon the filing of the copy,
enter judgment for the amount de-
clared in default by the supplementary
order if such supplementary order is in
accordance with law. Review of the
judgment may be had as in civil suits
for damages at common law. Final pro-
ceedings to execute the judgment may
be had by writ of execution in the form
used by the court in suits at common
law in actions of assumpsit. No fee
shall be required for filing the supple-
mentary order nor for entry of judg-
ment thereon, and the applicant shall
not be liable for costs in a proceeding
for review of the judgment unless the
court shall otherwise direct. The court
shall modify such judgment to conform
to any later benefits order upon presen-
tation of a certified copy thereof to the
court.

(c) In cases where judgment cannot
be satisfied by reason of the employer’s
insolvency or other circumstances pre-
cluding payment, the district director
shall make payment from the fund, and
in addition, provide any necessary
medical, surgical, and other treatment
required by subpart J of this part. A
defaulting employer shall be liable to
the fund for payment of the amounts
paid by the fund under this section;
and for the purpose of enforcing this li-
ability, the fund shall be subrogated to
all the rights of the person receiving
such payments or benefits.
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§ 725.606 Security for the payment of
benefits.

(a) Following the issuance of an ef-
fective order by a district director (see
§ 725.418), administrative law judge (see
§ 725.479), Benefits Review Board, or
court that requires the payment of
benefits by an operator that has failed
to secure the payment of benefits in ac-
cordance with section 423 of the Act
and § 726.4 of this subchapter, or by a
coal mine construction or transpor-
tation employer, the Director may re-
quest that the operator secure the pay-
ment of all benefits ultimately payable
on the claim. Such operator or other
employer shall thereafter immediately
secure the payment of benefits in ac-
cordance with the provisions of this
section, and provide proof of such secu-
rity to the Director. Such security may
take the form of an indemnity bond, a
deposit of cash or negotiable securities
in compliance with §§ 726.106(c) and
726.107 of this subchapter, or any other
form acceptable to the Director.

(b) The amount of security initially
required by this section shall be deter-
mined as follows:

(1) In a case involving an operator
subject to section 423 of the Act and
§ 726.4 of this subchapter, the amount of
the security shall not be less than
$175,000, and may be a higher amount
as determined by the Director, taking
into account the life expectancies of
the claimant and any dependents using
the most recent life expectancy tables
published by the Social Security Ad-
ministration; or

(2) In a case involving a coal mine
construction or transportation em-
ployer, the amount of the security
shall be determined by the Director,
taking into account the life
expectancies of the claimant and any
dependents using the most recent life
expectancy tables published by the So-
cial Security Administration.

(c) If the operator or other employer
fails to provide proof of such security
to the Director within 30 days of its re-
ceipt of the Director’s request to se-
cure the payment of benefits issued
under paragraph (a) of this section, the
appropriate adjudication officer shall
issue an order requiring the operator or
other employer to make a deposit of
negotiable securities with a Federal

Reserve Bank in the amount required
by paragraph (b). Such securities shall
comply with the requirements of
§§ 726.106(c) and 726.107 of this sub-
chapter. In a case in which the effec-
tive order was issued by a district di-
rector, the district director shall be
considered the appropriate adjudica-
tion officer. In any other case, the ad-
ministrative law judge who issued the
most recent decision in the case, or
such other administrative law judge as
the Chief Administrative Law Judge
shall designate, shall be considered the
appropriate adjudication officer, and
shall issue an order under this para-
graph on motion of the Director. The
administrative law judge shall have ju-
risdiction to issue an order under this
paragraph notwithstanding the pend-
ency of an appeal of the award of bene-
fits with the Benefits Review Board or
court.

(d) An order issued under this section
shall be considered effective when
issued. Disputes regarding such orders
shall be resolved in accordance with
subpart F of this part.

(e) Notwithstanding any further re-
view of the order in accordance with
subpart F of this part, if an operator or
other employer subject to an order
issued under this section fails to com-
ply with such order, the appropriate
adjudication officer shall certify such
non-compliance to the appropriate
United States district court in accord-
ance with § 725.351(c).

(f) Security posted in accordance
with this section may be used to make
payment of benefits that become due
with respect to the claim in accordance
with § 725.502. In the event that either
the order awarding compensation or
the order issued under this section is
vacated or reversed, the operator or
other employer may apply to the ap-
propriate adjudication officer for an
order authorizing the return of any
amounts deposited with a Federal Re-
serve Bank and not yet disbursed, and
such application shall be granted. If at
any time the Director determines that
additional security is required beyond
that initially required by paragraph (b)
of this section, he may request the op-
erator or other employer to increase
the amount. Such request shall be
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treated as if it were issued under para-
graph (a) of this section.

(g) If a coal mine construction or
transportation employer fails to com-
ply with an order issued under para-
graph (c), and such employer is a cor-
poration, the provisions of § 725.609
shall be applicable to the president,
secretary, and treasurer of such em-
ployer.

§ 725.607 Payments in addition to com-
pensation.

(a) If any benefits payable under the
terms of an award by a district director
(§ 725.419(d)), a decision and order filed
and served by an administrative law
judge (§ 725.478), or a decision filed by
the Board or a U.S. court of appeals,
are not paid by an operator or other
employer ordered to make such pay-
ments within 10 days after such pay-
ments become due, there shall be added
to such unpaid benefits an amount
equal to 20 percent thereof, which shall
be paid to the claimant at the same
time as, but in addition to, such bene-
fits, unless review of the order making
such award is sought as provided in
section 21 of the LHWCA and an order
staying payments has been issued.

(b) If, on account of an operator’s or
other employer’s failure to pay benefits
as provided in paragraph (a) of this sec-
tion, benefit payments are made by the
fund, the eligible claimant shall never-
theless be entitled to receive such addi-
tional compensation to which he or she
may be eligible under paragraph (a) of
this section, with respect to all
amounts paid by the fund on behalf of
such operator or other employer.

(c) The fund shall not be liable for
payments in addition to compensation
under any circumstances.

§ 725.608 Interest.

(a)(1) In any case in which an oper-
ator fails to pay benefits that are due
(§ 725.502), the beneficiary shall also be
entitled to simple annual interest,
computed from the date on which the
benefits were due. The interest shall be
computed through the date on which
the operator paid the benefits, except
that the beneficiary shall not be enti-
tled to interest for any period fol-
lowing the date on which the bene-

ficiary received payment of any bene-
fits from the fund pursuant to § 725.522.

(2) In any case in which an operator
is liable for the payment of retroactive
benefits, the beneficiary shall also be
entitled to simple annual interest on
such benefits, computed from 30 days
after the date of the first determina-
tion that such an award should be
made. The first determination that
such an award should be made may be
a district director’s initial determina-
tion of entitlement, an award made by
an administrative law judge or a deci-
sion by the Board or a court, whichever
is the first such determination of enti-
tlement made upon the claim.

(3) In any case in which an operator
is liable for the payment of additional
compensation (§ 725.607), the bene-
ficiary shall also be entitled to simple
annual interest computed from the
date upon which the beneficiary’s right
to additional compensation first arose.

(4) In any case in which an operator
is liable for the payment of medical
benefits, the beneficiary or medical
provider to whom such benefits are
owed shall also be entitled to simple
annual interest, computed from the
date upon which the services were ren-
dered, or from 30 days after the date of
the first determination that the miner
is generally entitled to medical bene-
fits, whichever is later. The first deter-
mination that the miner is generally
entitled to medical benefits may be a
district director’s initial determina-
tion of entitlement, an award made by
an administrative law judge or a deci-
sion by the Board or a court, whichever
is the first such determination of gen-
eral entitlement made upon the claim.
The interest shall be computed through
the date on which the operator paid the
benefits, except that the beneficiary or
medical provider shall not be entitled
to interest for any period following the
date on which the beneficiary or med-
ical provider received payment of any
benefits from the fund pursuant to
§ 725.522 or Subpart I of this part.

(b) If an operator or other employer
fails or refuses to pay any or all bene-
fits due pursuant to an award of bene-
fits or an initial determination of eligi-
bility made by the district director and
the fund undertakes such payments,
such operator or other employer shall
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be liable to the fund for simple annual
interest on all payments made by the
fund for which such operator is deter-
mined liable, computed from the first
date on which such benefits are paid by
the fund, in addition to such operator’s
liability to the fund, as is otherwise
provided in this part. Interest pay-
ments owed pursuant to this paragraph
shall be paid directly to the fund.

(c) In any case in which an operator
is liable for the payment of an attor-
ney’s fee pursuant to § 725.367, and the
attorney’s fee is payable because the
award of benefits has become final, the
attorney shall also be entitled to sim-
ple annual interest, computed from the
date on which the attorney’s fee was
awarded. The interest shall be com-
puted through the date on which the
operator paid the attorney’s fee.

(d) The rates of interest applicable to
paragraphs (a), (b), and (c) of this sec-
tion shall be computed as follows:

(1) For all amounts outstanding prior
to January 1, 1982, the rate shall be 6%
simple annual interest;

(2) For all amounts outstanding for
any period during calendar year 1982,
the rate shall be 15% simple annual in-
terest; and

(3) For all amounts outstanding dur-
ing any period after calendar year 1982,
the rate shall be simple annual interest
at the rate established by section 6621
of the Internal Revenue Code (26
U.S.C.) which is in effect for such pe-
riod.

(e) The fund shall not be liable for
the payment of interest under any cir-
cumstances, other than the payment of
interest on advances from the United
States Treasury as provided by section
9501(c) of the Internal Revenue Code (26
U.S.C.).

§ 725.609 Enforcement against other
persons.

In any case in which an award of ben-
efits creates obligations on the part of
an operator or insurer that may be en-
forced under the provisions of this sub-
part, such obligations may also be en-
forced, in the discretion of the Sec-
retary or district director, as follows:

(a) In a case in which the operator is
a sole proprietorship or partnership,
against any person who owned, or was
a partner in, such operator during any

period commencing on or after the date
on which the miner was last employed
by the operator;

(b) In a case in which the operator is
a corporation that failed to secure its
liability for benefits in accordance
with section 423 of the Act and § 726.4,
and the operator has not secured its li-
ability for the claim in accordance
with § 725.606, against any person who
served as the president, secretary, or
treasurer of such corporation during
any period commencing on or after the
date on which the miner was last em-
ployed by the operator;

(c) In a case in which the operator is
no longer capable of assuming its li-
ability for the payment of benefits
(§ 725.494(e)), against any operator
which became a successor operator
with respect to the liable operator
(§ 725.492) after the date on which the
claim was filed, beginning with the
most recent such successor operator;

(d) In a case in which the operator is
no longer capable of assuming its li-
ability for the payment of benefits
(§ 725.494(e)), and such operator was a
subsidiary of a parent company or a
product of a joint venture, or was sub-
stantially owned or controlled by an-
other business entity, against such par-
ent entity, any member of such joint
venture, or such controlling business
entity; or

(e) Against any other person who has
assumed or succeeded to the obliga-
tions of the operator or insurer by op-
eration of any state or federal law, or
by any other means.

§ 725.620 Failure to secure benefits;
other penalties.

(a) If an operator fails to discharge
its insurance obligations under the
Act, the provisions of subpart D of part
726 of this subchapter shall apply.

(b) Any employer who knowingly
transfers, sells, encumbers, assigns, or
in any manner disposes of, conceals, se-
crets, or destroys any property belong-
ing to such employer, after one of its
employees has been injured within the
purview of the Act, and with intent to
avoid the payment of benefits under
the Act to such miner or his or her de-
pendents, shall be guilty of a mis-
demeanor and, upon conviction thereof,
shall be punished by a fine of not more
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than $1,000, or by imprisonment for not
more than one year, or by both. In any
case where such employer is a corpora-
tion, the president, secretary, and
treasurer thereof shall be also sever-
ally liable for such penalty or impris-
onment as well as jointly liable with
such corporation for such fine.

(c) No agreement by a miner to pay
any portion of a premium paid to a car-
rier by such miner’s employer or to
contribute to a benefit fund or depart-
ment maintained by such employer for
the purpose of providing benefits or
medical services and supplies as re-
quired by this part shall be valid; and
any employer who makes a deduction
for such purpose from the pay of a
miner entitled to benefits under the
Act shall be guilty of a misdemeanor
and upon conviction thereof shall be
punished by a fine of not more than
$1,000.

(d) No agreement by a miner to waive
his or her right to benefits under the
Act and the provisions of this part
shall be valid.

(e) This section shall not affect any
other liability of the employer under
this part.

§ 725.621 Reports.
(a) Upon making the first payment of

benefits and upon suspension, reduc-
tion, or increase of payments, the oper-
ator or other employer responsible for
making payments shall immediately
notify the district director of the ac-
tion taken, in accordance with a form
prescribed by the Office.

(b) Within 16 days after final pay-
ment of benefits has been made by an
employer, such employer shall so no-
tify the district director, in accordance
with a form prescribed by the Office,
stating that such final payment, has
been made, the total amount of bene-
fits paid, the name of the beneficiary,
and such other information as the Of-
fice deems pertinent.

(c) The Director may from time to
time prescribe such additional reports
to be made by operators, other employ-
ers, or carriers as the Director may
consider necessary for the efficient ad-
ministration of the Act.

(d) Any employer who fails or refuses
to file any report required of such em-
ployer under this section shall be sub-

ject to a civil penalty not to exceed
$500 for each failure or refusal, which
penalty shall be determined in accord-
ance with the procedures set forth in
subpart D of part 726 of this sub-
chapter, as appropriate. The maximum
penalty applicable to any violation of
this paragraph that takes place after
January 19, 2001 shall be $550.

(e) No request for information or re-
sponse to such request shall be consid-
ered a report for purposes of this sec-
tion or the Act, unless it is so des-
ignated by the Director or by this sec-
tion.

Subpart J—Medical Benefits and
Vocational Rehabilitation

§ 725.701 Availability of medical bene-
fits.

(a) A miner who is determined to be
eligible for benefits under this part or
part 727 of this subchapter (see
§ 725.4(d)) is entitled to medical benefits
as set forth in this subpart as of the
date of his or her claim, but in no
event before January 1, 1974. No med-
ical benefits shall be provided to the
survivor or dependent of a miner under
this part.

(b) A responsible operator, other em-
ployer, or where there is neither, the
fund, shall furnish a miner entitled to
benefits under this part with such med-
ical, surgical, and other attendance
and treatment, nursing and hospital
services, medicine and apparatus, and
any other medical service or supply,
for such periods as the nature of the
miner’s pneumoconiosis and disability
requires.

(c) The medical benefits referred to
in paragraphs (a) and (b) of this section
shall include palliative measures useful
only to prevent pain or discomfort as-
sociated with the miner’s pneumo-
coniosis or attendant disability.

(d) The costs recoverable under this
subpart shall include the reasonable
cost of travel necessary for medical
treatment (to be determined in accord-
ance with prevailing United States
government mileage rates) and the rea-
sonable documented cost to the miner
or medical provider incurred in com-
municating with the employer, carrier,
or district director on matters con-
nected with medical benefits.
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(e) If a miner receives a medical serv-
ice or supply, as described in this sec-
tion, for any pulmonary disorder, there
shall be a rebuttable presumption that
the disorder is caused or aggravated by
the miner’s pneumoconiosis. The party
liable for the payment of benefits may
rebut the presumption by producing
credible evidence that the medical
service or supply provided was for a
pulmonary disorder apart from those
previously associated with the miner’s
disability, or was beyond that nec-
essary to effectively treat a covered
disorder, or was not for a pulmonary
disorder at all.

(f) Evidence that the miner does not
have pneumoconiosis or is not totally
disabled by pneumoconiosis arising out
of coal mine employment is insuffi-
cient to defeat a request for coverage
of any medical service or supply under
this subpart. In determining whether
the treatment is compensable, the
opinion of the miner’s treating physi-
cian may be entitled to controlling
weight pursuant to § 718.104(d). A find-
ing that a medical service or supply is
not covered under this subpart shall
not otherwise affect the miner’s enti-
tlement to benefits.

§ 725.702 Claims for medical benefits
only under section 11 of the Reform
Act.

(a) Section 11 of the Reform Act di-
rects the Secretary of Health, Edu-
cation and Welfare to notify each
miner receiving benefits under part B
of title IV of the Act that he or she
may file a claim for medical treatment
benefits described in this subpart. Sec-
tion 725.308(b) provides that a claim for
medical treatment benefits shall be
filed on or before December 31, 1980, un-
less the period is enlarged for good
cause shown. This section sets forth
the rules governing the processing, ad-
judication, and payment of claims filed
under section 11.

(b)(1) A claim filed pursuant to the
notice described in paragraph (a) of
this section shall be considered a claim
for medical benefits only, and shall be
filed, processed, and adjudicated in ac-
cordance with the provisions of this
part, except as provided in this section.
While a claim for medical benefits
must be treated as any other claim

filed under part C of title IV of the Act,
the Department shall accept the Social
Security Administration’s finding of
entitlement as its initial determina-
tion.

(2) In the case of a part B beneficiary
whose coal mine employment termi-
nated before January 1, 1970, the Sec-
retary shall make an immediate award
of medical benefits. Where the part B
beneficiary’s coal mine employment
terminated on or after January 1, 1970,
the Secretary shall immediately au-
thorize the payment of medical bene-
fits and thereafter inform the respon-
sible operator, if any, of the operator’s
right to contest the claimant’s entitle-
ment for medical benefits.

(c) A miner on whose behalf a claim
is filed under this section (see § 725.301)
must have been alive on March 1, 1978,
in order for the claim to be considered.

(d) The criteria contained in subpart
C of part 727 of this subchapter (see
§ 725.4(d)) are applicable to claims for
medical benefits filed under this sec-
tion.

(e) No determination made with re-
spect to a claim filed under this section
shall affect any determination pre-
viously made by the Social Security
Administration. The Social Security
Administration may, however, reopen a
previously approved claim if the condi-
tions set forth in § 410.672(c) of this
chapter are present. These conditions
are generally limited to fraud or con-
cealment.

(f) If medical benefits are awarded
under this section, such benefits shall
be payable by a responsible coal mine
operator (see subpart G of this part), if
the miner’s last employment occurred
on or after January 1, 1970, and in all
other cases by the fund. An operator
which may be required to provide med-
ical treatment benefits to a miner
under this section shall have the right
to participate in the adjudication of
the claim as is otherwise provided in
this part.

(g) Any miner whose coal mine em-
ployment terminated after January 1,
1970, may be required to submit to a
medical examination requested by an
identified operator. The unreasonable
refusal to submit to such an examina-
tion shall have the same consequences
as are provided under § 725.414.
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(h) If a miner is determined eligible
for medical benefits in accordance with
this section, such benefits shall be pro-
vided from the date of filing, except
that such benefits may also include
payments for any unreimbursed med-
ical treatment costs incurred person-
ally by such miner during the period
from January 1, 1974, to the date of fil-
ing which are attributable to medical
care required as a result of the miner’s
total disability due to pneumoconiosis.
No reimbursement for health insurance
premiums, taxes attributable to any
public health insurance coverage, or
other deduction or payments made for
the purpose of securing third party li-
ability for medical care costs is au-
thorized by this section. If a miner
seeks reimbursement for medical care
costs personally incurred before the fil-
ing of a claim under this section, the
district director shall require docu-
mented proof of the nature of the med-
ical service provided, the identity of
the medical provider, the cost of the
service, and the fact that the cost was
paid by the miner, before reimburse-
ment for such cost may be awarded.

§ 725.703 Physician defined.

The term ‘‘physician’’ includes only
doctors of medicine (MD) and osteo-
pathic practitioners within the scope of
their practices as defined by State law.
No treatment or medical services per-
formed by any other practitioner of the
healing arts is authorized by this part,
unless such treatment or service is au-
thorized and supervised both by a phy-
sician as defined in this section and the
district director.

§ 725.704 Notification of right to med-
ical benefits; authorization of treat-
ment.

(a) Upon notification to a miner of
such miner’s entitlement to benefits,
the Office shall provide the miner with
a list of authorized treating physicians
and medical facilities in the area of the
miner’s residence. The miner may se-
lect a physician from this list or may
select another physician with approval
of the Office. Where emergency serv-
ices are necessary and appropriate, au-
thorization by the Office shall not be
required.

(b) The Office may, on its own initia-
tive, or at the request of a responsible
operator, order a change of physicians
or facilities, but only where it has been
determined that the change is desirable
or necessary in the best interest of the
miner. The miner may change physi-
cians or facilities subject to the ap-
proval of the Office.

(c) If adequate treatment cannot be
obtained in the area of the claimant’s
residence, the Office may authorize the
use of physicians or medical facilities
outside such area as well as reimburse-
ment for travel expenses and overnight
accommodations.

§ 725.705 Arrangements for medical
care.

(a) Operator liability. If an operator
has been determined liable for the pay-
ment of benefits to a miner, the Office
shall notify such operator or insurer of
the names, addresses, and telephone
numbers of the authorized providers of
medical benefits chosen by an entitled
miner, and shall require the operator
or insurer to:

(1) Notify the miner and the pro-
viders chosen that such operator will
be responsible for the cost of medical
services provided to the miner on ac-
count of the miner’s total disability
due to pneumoconiosis;

(2) Designate a person or persons
with decisionmaking authority with
whom the Office, the miner and author-
ized providers may communicate on
matters involving medical benefits pro-
vided under this subpart and notify the
Office, miner and providers of such des-
ignation;

(3) Make arrangements for the direct
reimbursement of providers for their
services.

(b) Fund liability. If there is no oper-
ator found liable for the payment of
benefits, the Office shall make nec-
essary arrangements to provide med-
ical care to the miner, notify the miner
and medical care facility selected of
the liability of the fund, designate a
person or persons with whom the miner
or provider may communicate on mat-
ters relating to medical care, and make
arrangements for the direct reimburse-
ment of the medical provider.
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§ 725.706 Authorization to provide
medical services.

(a) Except as provided in paragraph
(b) of this section, medical services
from an authorized provider which are
payable under § 725.701 shall not require
prior approval of the Office or the re-
sponsible operator.

(b) Except where emergency treat-
ment is required, prior approval of the
Office or the responsible operator shall
be obtained before any hospitalization
or surgery, or before ordering an appa-
ratus for treatment where the purchase
price exceeds $300. A request for ap-
proval of non-emergency hospitaliza-
tion or surgery shall be acted upon ex-
peditiously, and approval or dis-
approval will be given by telephone if a
written response cannot be given with-
in 7 days following the request. No em-
ployee of the Department of Labor,
other than a district director or the
Chief, Branch of Medical Analysis and
Services, DCMWC, is authorized to ap-
prove a request for hospitalization or
surgery by telephone.

(c) Payment for medical services,
treatment, or an apparatus shall be
made at no more than the rate pre-
vailing in the community in which the
providing physician, medical facility or
supplier is located.

§ 725.707 Reports of physicians and su-
pervision of medical care.

(a) Within 30 days following the first
medical or surgical treatment provided
under § 725.701, the treating physician
or facility shall furnish to the Office
and the responsible operator, if any, a
report of such treatment.

(b) In order to permit continuing su-
pervision of the medical care provided
to the miner with respect to the neces-
sity, character and sufficiency of any
medical care furnished or to be fur-
nished, the treating physician, facility,
employer or carrier shall provide such
reports in addition to those required by
paragraph (a) of this section as the Of-
fice may from time to time require.
Within the discretion of the district di-
rector, payment may be refused to any
medical provider who fails to submit
any report required by this section.

§ 725.708 Disputes concerning medical
benefits.

(a) Whenever a dispute develops con-
cerning medical services under this
part, the district director shall at-
tempt to informally resolve such dis-
pute. In this regard the district direc-
tor may, on his or her own initiative or
at the request of the responsible oper-
ator order the claimant to submit to
an examination by a physician selected
by the district director.

(b) If no informal resolution is ac-
complished, the district director shall
refer the case to the Office of Adminis-
trative Law Judges for hearing in ac-
cordance with this part. Any such hear-
ing shall be scheduled at the earliest
possible time and shall take precedence
over all other requests for hearing ex-
cept for prior requests for hearing aris-
ing under this section and as provided
by § 727.405 of this subchapter (see
§ 725.4(d)). During the pendency of such
adjudication, the Director may order
the payment of medical benefits prior
to final adjudication under the same
conditions applicable to benefits
awarded under § 725.522.

(c) In the development or adjudica-
tion of a dispute over medical benefits,
the adjudication officer is authorized
to take whatever action may be nec-
essary to protect the health of a to-
tally disabled miner.

(d) Any interested medical provider
may, if appropriate, be made a party to
a dispute over medical benefits.

§ 725.710 Objective of vocational reha-
bilitation.

The objective of vocational rehabili-
tation is the return of a miner who is
totally disabled for work in or around
a coal mine and who is unable to uti-
lize those skills which were employed
in the miner’s coal mine employment
to gainful employment commensurate
with such miner’s physical impair-
ment. This objective may be achieved
through a program of re-evaluation and
redirection of the miner’s abilities, or
retraining in another occupation, and
selective job placement assistance.

§ 725.711 Requests for referral to voca-
tional rehabilitation assistance.

Each miner who has been determined
entitled to receive benefits under part
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C of title IV of the Act shall be in-
formed by the OWCP of the availability
and advisability of vocational rehabili-
tation services. If such miner chooses
to avail himself or herself of vocational
rehabilitation, his or her request shall
be processed and referred by OWCP vo-
cational rehabilitation advisors pursu-
ant to the provisions of §§ 702.501
through 702.508 of this chapter as is ap-
propriate.

PART 726—BLACK LUNG BENEFITS;
REQUIREMENTS FOR COAL MINE
OPERATOR’S INSURANCE

Subpart A—General

Sec.
726.1 Statutory insurance requirements for

coal mine operators.
726.2 Purpose and scope of this part.
726.3 Relationship of this part to other

parts in this subchapter.
726.4 Who must obtain insurance coverage.
726.5 Effective date of insurance coverage.
726.6 The Office of Workers’ Compensation

Programs.
726.7 Forms, submission of information.
726.8 Definitions.

Subpart B—Authorization of Self-Insurers

726.101 Who may be authorized to self-in-
sure.

726.102 Application for authority to become
a self-insurer; how filed; information to
be submitted.

726.103 Application for authority to self-in-
sure; effect of regulations contained in
this part.

726.104 Action by the Office upon applica-
tion of operator.

726.105 Fixing the amount of security.
726.106 Type of security.
726.107 Deposits of negotiable securities

with Federal Reserve banks or the Treas-
urer of the United States; authority to
sell such securities; interest thereon.

726.108 Withdrawal of negotiable securities.
726.109 Increase or reduction in the amount

of security.
726.110 Filing of agreement and under-

taking.
726.111 Notice of authorization to self-in-

sure.
726.112 Reports required of self-insurer; ex-

amination of accounts of self-insurer.
726.113 Disclosure of confidential informa-

tion.
726.114 Period of authorization as self-in-

surer; reauthorization.
726.115 Revocation of authorization to self-

insure.

Subpart C—Insurance Contracts

726.201 Insurance contracts—generally.
726.202 Who may underwrite an operator’s

liability.
726.203 Federal Coal Mine Health and Safety

Act endorsement.
726.204 Statutory policy provisions.
726.205 Other forms of endorsement and

policies.
726.206 Terms of policies.
726.207 Discharge by the carrier of obliga-

tions and duties of operator.

REPORTS BY CARRIER

726.208 Report by carrier of issuance of pol-
icy or endorsement.

726.209 Report; by whom sent.
726.210 Agreement to be bound by report.
726.211 Name of one employer only shall be

given in each report.
726.212 Notice of cancellation.
726.213 Reports by carriers concerning the

payment of benefits.

Subpart D—Civil Money Penalties

726.300 Purpose and scope.
726.301 Definitions.
726.302 Determination of penalty.
726.303 Notification; investigation.
726.304 Notice of initial assessment.
726.305 Contents of notice.
726.306 Finality of administrative assess-

ment.
726.307 Form of notice of contest and re-

quest for hearing.
726.308 Service and computation of time.
726.309 Referral to the Office of Administra-

tive Law Judges.
726.310 Appointment of Administrative Law

Judge and notification of hearing date.
726.311 Evidence.
726.312 Burdens of proof.
726.313 Decision and Order of Administra-

tive Law Judge.
726.314 Review by the Secretary.
726.315 Contents.
726.316 Filing and service.
726.317 Discretionary review.
726.318 Final decision of the Secretary.
726.319 Retention of official record.
726.320 Collection and recovery of penalty.

AUTHORITY: 5 U.S.C. 301, Reorganization
Plan No. 6 of 1950, 15 FR 3174, 30 U.S.C. 901 et
seq., 902(f), 925, 932, 933, 934, 936, 945; 33 U.S.C.
901 et seq., Secretary’s Order 7–87, 52 FR 48466,
Employment Standards Order No. 90–02.

SOURCE: 65 FR 80097, Dec. 20, 2000, unless
otherwise noted.

VerDate 11<MAY>2000 08:42 Apr 17, 2001 Jkt 194061 PO 00000 Frm 01042 Fmt 8010 Sfmt 8010 Y:\SGML\194061T.XXX pfrm02 PsN: 194061T



1043

Employment Standards Administration, Labor § 726.4

Subpart A—General
§ 726.1 Statutory insurance require-

ments for coal mine operators.
Section 423 of title IV of the Federal

Coal Mine Health and Safety Act as
amended (hereinafter the Act) requires
each coal mine operator who is oper-
ating or has operated a coal mine in a
State which is not included in the list
published by the Secretary (see part 722
of this subchapter) to secure the pay-
ment of benefits for which he may be
found liable under section 422 of the
Act and the provisions of this sub-
chapter by either:

(a) Qualifying as a self-insurer, or
(b) By subscribing to and maintain-

ing in force a commercial insurance
contract (including a policy or con-
tract procured from a State agency).

§ 726.2 Purpose and scope of this part.
(a) This part provides rules directing

and controlling the circumstances
under which a coal mine operator shall
fulfill his insurance obligations under
the Act.

(b) This Subpart A sets forth the
scope and purpose of this part and gen-
erally describes the statutory frame-
work within which this part is opera-
tive.

(c) Subpart B of this part sets forth
the criteria a coal mine operator must
meet in order to qualify as a self-in-
surer.

(d) Subpart C of this part sets forth
the rules and regulations of the Sec-
retary governing contracts of insur-
ance entered into by coal mine opera-
tors and commercial insurance sources
for the payment of black lung benefits
under part C of the Act.

(e) Subpart D of this part sets forth
the rules governing the imposition of
civil money penalties on coal mine op-
erators that fail to secure their liabil-
ity under the Act.

§ 726.3 Relationship of this part to
other parts in this subchapter.

(a) This part 726 implements and ef-
fectuates responsibilities for the pay-
ment of black lung benefits placed
upon coal mine operators by sections
415 and 422 of the Act and the regula-
tions of the Secretary in this sub-
chapter, particularly those set forth in

part 725 of this subchapter. All defini-
tions, usages, procedures, and other
rules affecting the responsibilities of
coal mine operators prescribed in part
725 of this subchapter are hereby made
applicable, as appropriate, to this part
726.

(b) If the provisions of this part ap-
pear to conflict with any provision of
any other part in this subchapter, the
apparently conflicting provisions
should be read harmoniously to the
fullest extent possible. If a harmonious
interpretation is not possible, the pro-
visions of this part should be applied to
govern the responsibilities and obliga-
tions of coal mine operators to secure
the payment of black lung benefits as
prescribed by the Act. The provisions
of this part do not apply to matters
falling outside the scope of this part.

§ 726.4 Who must obtain insurance
coverage.

(a) Section 423 of part C of title IV of
the Act requires each operator of a coal
mine or former operator in any State
which does meet the requirements pre-
scribed by the Secretary pursuant to
section 411 of part C of title IV of the
Act to self-insure or obtain a policy or
contract of insurance to guarantee the
payment of benefits for which such op-
erator may be adjudicated liable under
section 422 of the Act. In enacting sec-
tions 422 and 423 of the Act Congress
has unambiguously expressed its intent
that coal mine operators bear the cost
of providing the benefits established by
part C of title IV of the Act. Section 3
of the Act defines an ‘‘operator’’ as any
owner, lessee, or other person who op-
erates, controls, or supervises a coal
mine.

(b) Section 422(i) of the Act clearly
recognizes that any individual or busi-
ness entity who is or was a coal mine
operator may be found liable for the
payment of pneumoconiosis benefits
after December 31, 1973. Within this
framework it is clear that the Sec-
retary has wide latitude for deter-
mining which operator shall be liable
for the payment of part C benefits.
Comprehensive standards have been
promulgated in subpart G of part 725 of
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this subchapter for the purpose of guid-
ing the Secretary in making such de-
termination. It must be noted that pur-
suant to these standards any parent or
subsidiary corporation, any individual
or corporate partner, or partnership,
any lessee or lessor of a coal mine, any
joint venture or participant in a joint
venture, any transferee or transferor of
a corporation or other business entity,
any former, current, or future operator
or any other form of business entity
which has had or will have a substan-
tial and reasonably direct interest in
the operation of a coal mine may be de-
termined liable for the payment of
pneumoconiosis benefits after Decem-
ber 31, 1973. The failure of any such
business entity to self-insure or obtain
a policy or contract of insurance shall
in no way relieve such business entity
of its obligation to pay pneumoconiosis
benefits in respect of any case in which
such business entity’s responsibility
for such payments has been properly
adjudicated. Any business entity de-
scribed in this section shall take appro-
priate steps to insure that any liability
imposed by part C of the Act on such
business entity shall be dischargeable.

§ 726.5 Effective date of insurance cov-
erage.

Pursuant to section 422(c) of part C of
title IV of the Act, no coal mine oper-
ator shall be responsible for the pay-
ment of any benefits whatsoever for
any period prior to January 1, 1974.
However, coal mine operators shall be
liable as of January 1, 1974, for the pay-
ment of benefits in respect of claims
which were filed under section 415 of
part B of title IV of the Act after July
1, 1973. Section 415(a)(3) requires the
Secretary to notify any operator who
may be liable for the payment of bene-
fits under part C of title IV beginning
on January 1, 1974, of the pendency of a
section 415 claim. Section 415(a)(5) de-
clares that any operator who has been
notified of the pendency of a section
415 claim shall be bound by the deter-
mination of the Secretary as to such
operator’s liability and as to the claim-
ant’s entitlement to benefits as if the
claim were filed under part C of title
IV of the Act and section 422 thereof
had been applicable to such operator.
Therefore, even though no benefit pay-

ments shall be required of an operator
prior to January 1, 1974, the liability
for these payments may be finally ad-
judicated at any time after July 1, 1973.
Neither the failure of an operator to
exercise his right to participate in the
adjudication of such a claim nor the
failure of an operator to obtain insur-
ance coverage in respect of claims filed
after June 30, 1973, but before January
1, 1974, shall excuse such operator from
his liability for the payment of bene-
fits to such claimants under part C of
title IV of the Act.

§ 726.6 The Office of Workers’ Com-
pensation Programs.

The Office of Workers’ Compensation
Programs (hereinafter the Office or
OWCP) is that subdivision of the Em-
ployment Standards Administration of
the U.S. Department of Labor which
has been empowered by the Secretary
of Labor to carry out his functions
under section 415 and part C of title IV
of the Act. As noted throughout this
part 726 the Office shall perform a num-
ber of functions with respect to the
regulation of both the self-insurance
and commercial insurance programs.
All correspondence with or submissions
to the Office should be addressed as fol-
lows:

Division of Coal Mine Workers’ Compensa-
tion, Office of Workers’ Compensation Pro-
grams, Employment Standards Adminis-
tration, U.S. Department of Labor, Wash-
ington, D.C. 20210

§ 726.7 Forms, submission of informa-
tion.

Any information required by this
part 726 to be submitted to the Office of
Workmen’s Compensation Programs or
any other office or official of the De-
partment of Labor, shall be submitted
on such forms or in such manner as the
Secretary deems appropriate and has
authorized from time to time for such
purposes.

§ 726.8 Definitions.

In addition to the definitions pro-
vided in part 725 of this subchapter, the
following definitions apply to this part:

(a) Director means the Director, Of-
fice of Workers’ Compensation Pro-
grams, and includes any official of the
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Office of Workers’ Compensation Pro-
grams authorized by the Director to
perform any of the functions of the Di-
rector under this part and part 725 of
this subchapter.

(b) Person includes any individual,
partnership, corporation, association,
business trust, legal representative, or
organized group of persons.

(c) Secretary means the Secretary of
Labor or such other official as the Sec-
retary shall designate to carry out any
responsibility under this part.

(d) The terms employ and employment
shall be construed as broadly as pos-
sible, and shall include any relation-
ship under which an operator retains
the right to direct, control, or super-
vise the work performed by a miner, or
any other relationship under which an
operator derives a benefit from the
work performed by a miner. Any indi-
viduals who participate with one or
more persons in the mining of coal,
such as owners, proprietors, partners,
and joint venturers, whether they are
compensated by wages, salaries, piece
rates, shares, profits, or by any other
means, shall be deemed employees. It
is the specific intention of this para-
graph to disregard any financial ar-
rangement or business entity devised
by the actual owners or operators of a
coal mine or coal mine-related enter-
prise to avoid the payment of benefits
to miners who, based upon the eco-
nomic reality of their relationship to
this enterprise, are, in fact, employees
of the enterprise.

Subpart B—Authorization of Self-
Insurers

§ 726.101 Who may be authorized to
self-insure.

(a) Pursuant to section 423 of part C
of title IV of the Act, authorization to
self-insure against liability incurred by
coal mine operators on account of the
total disability or death of miners due
to pneumoconiosis may be granted or
denied in the discretion of the Sec-
retary. The provisions of this subpart
describe the minimum requirements
established by the Secretary for deter-
mining whether any particular coal
mine operator shall be authorized as a
self-insurer.

(b) The minimum requirements
which must be met by any operator
seeking authorization to self-insure are
as follows:

(1) The operator must, at the time of
application, have been in the business
of mining coal for at least the 3 con-
secutive years prior to such applica-
tion; and,

(2) The operator must demonstrate
the administrative capacity to fully
service such claims as may be filed
against him; and,

(3) The operator’s average current as-
sets over the preceding 3 years (in com-
puting average current assets such op-
erator shall not include the amount of
any negotiable securities which he may
be required to deposit to secure his ob-
ligations under the Act) must exceed
current liabilities by the sum of—

(i) The estimated aggregate amount
of black lung benefits (including med-
ical benefits) which such operator may
expect to be required to pay during the
ensuing year; and,

(ii) The annual premium cost for any
indemnity bond purchased; and

(4) Such operator must obtain secu-
rity, in a form approved by the Office
(see § 726.104) and in an amount to be
determined by the Office (see § 726.105);
and

(5) No operator with fewer than 5
full-time employee-miners shall be per-
mitted to self-insure.

(c) No operator who is unable to meet
the requirements of this section should
apply for authorization to self-insure
and no application for self-insurance
shall be approved by the Office until
such time as the amount prescribed by
the Office has been secured in accord-
ance with this subpart.

§ 726.102 Application for authority to
become a self-insurer; how filed; in-
formation to be submitted.

(a) How filed. Application for author-
ity to become a self-insurer shall be ad-
dressed to the Office and be made on a
form provided by the Office. Such ap-
plication shall be signed by the appli-
cant over his typewritten name and if
the applicant is not an individual, by
the principal officer of the applicant
duly authorized to make such applica-
tion over his typewritten name and of-
ficial designation and shall be sworn to
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by him. If the applicant is a corpora-
tion, the corporate seal shall be af-
fixed. The application shall be filed
with the Office in Washington, D.C.

(b) Information to be submitted. Each
application for authority to self-insure
shall contain:

(1) A statement of the employer’s
payroll report for each of the preceding
3 years;

(2) A statement of the average num-
ber of employees engaged in employ-
ment within the purview of the Act for
each of the preceding 3 years;

(3) A list of the mine or mines to be
covered by any particular self-insur-
ance agreement. Each such mine or
mines listed shall be described by name
and reference shall be made to the Fed-
eral Identification Number assigned
such mine by the Bureau of Mines, U.S.
Department of the Interior;

(4) A certified itemized statement of
the gross and net assets and liabilities
of the operator for each of the 3 pre-
ceding years in such manner as pre-
scribed by the Office;

(5) A statement demonstrating the
applicant’s administrative capacity to
provide or procure adequate servicing
for a claim including both medical and
dollar claims; and

(6) In addition to the aforementioned,
the Office may in its discretion, re-
quire the applicant to submit such fur-
ther information or such evidence as
the Office may deem necessary to have
in order to enable it to give adequate
consideration to such application.

(c) Who may file. An application for
authorization to self-insure may be
filed by any parent or subsidiary cor-
poration, partner or partnership, party
to a joint venture or joint venture, in-
dividual, or other business entity
which may be determined liable for the
payment of black lung benefits under
part C of title IV of the Act, regardless
of whether such applicant is directly
engaged in the business of mining coal.
However, in each case for which au-
thorization to self-insure is granted,
the agreement and undertaking filed
pursuant to § 726.110 and the security
deposit shall be respectively filed by
and deposited in the name of the appli-
cant only.

§ 726.103 Application for authority to
self-insure; effect of regulations
contained in this part.

As appropriate, each of the regula-
tions, interpretations and require-
ments contained in this part 726 includ-
ing those described in subpart C of this
part shall be binding upon each appli-
cant under this subpart, and the appli-
cant’s consent to be bound by all re-
quirements of the said regulations
shall be deemed to be included in and a
part of the application, as fully as
though written therein.

§ 726.104 Action by the Office upon ap-
plication of operator.

(a) Upon receipt of a completed appli-
cation for authorization to self-insure,
the Office shall, after examination of
the information contained in the appli-
cation, either deny the request or de-
termine the amount of security which
must be given by the applicant to guar-
antee the payment of benefits and the
discharge of all other obligations which
may be required of such applicant
under the Act.

(b) The applicant shall thereafter be
notified that he may give security in
the amount fixed by the Office (see
§ 726.105):

(1) In the form of an indemnity bond
with sureties satisfactory to the Office;

(2) By a deposit of negotiable securi-
ties with a Federal Reserve Bank in
compliance with §§ 726.106(c) and
726.107;

(3) In the form of a letter of credit
issued by a financial institution satis-
factory to the Office (except that a let-
ter of credit shall not be sufficient by
itself to satisfy a self-insurer’s obliga-
tions under this part); or

(4) By funding a trust pursuant to
section 501(c)(21) of the Internal Rev-
enue Code (26 U.S.C.).

(c) Any applicant who cannot meet
the security deposit requirements im-
posed by the Office should proceed to
obtain a commercial policy or contract
of insurance. Any applicant for author-
ization to self-insure whose application
has been rejected or who believes that
the security deposit requirements im-
posed by the Office are excessive may,
in writing, request that the Office re-
view its determination. A request for
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review should contain such informa-
tion as may be necessary to support
the request that the amount of secu-
rity required be reduced.

(d) Upon receipt of any such request,
the Office shall review its previous de-
termination in light of any new or ad-
ditional information submitted and in-
form the applicant whether or not a re-
duction in the amount of security ini-
tially required is warranted.

§ 726.105 Fixing the amount of secu-
rity.

The Office shall require the amount
of security which it deems necessary
and sufficient to secure the perform-
ance by the applicant of all obligations
imposed upon him as an operator by
the Act. In determining the amount of
security required, the factors that the
Office will consider include, but are not
limited to, the operator’s net worth,
the existence of a guarantee by a par-
ent corporation, and the operator’s ex-
isting liability for benefits. The Office
shall also consider such other factors
as it considers relevant to any par-
ticular case. The amount of security
which shall be required may be in-
creased or decreased when experience
or changed conditions so warrant.

§ 726.106 Type of security.
(a) The Office shall determine the

type or types of security which an ap-
plicant shall or may procure. (See
§ 726.104(b).)

(b) In the event the indemnity bond
option is selected, the bond shall be in
such form and contain such provisions
as the Office may prescribe: Provided,
That only corporations may act as
sureties on such indemnity bonds. In
each case in which the surety on any
such bond is a surety company, such
company must be one approved by the
U.S. Treasury Department under the
laws of the United States and the ap-
plicable rules and regulations gov-
erning bonding companies (see Depart-
ment of Treasury’s Circular—570).

(c) An applicant for authorization to
self-insure based on a deposit of nego-
tiable securities, in the amount fixed
by the Office, shall deposit any nego-
tiable securities acceptable as security
for the deposit of public moneys of the
United States under regulations issued

by the Secretary of the Treasury. (See
31 CFR Part 225.) The approval, valu-
ation, acceptance, and custody of such
securities is hereby committed to the
several Federal Reserve Banks and the
Treasurer of the United States.

§ 726.107 Deposits of negotiable securi-
ties with Federal Reserve banks or
the Treasurer of the United States;
authority to sell such securities; in-
terest thereon.

Deposits of securities provided for by
the regulations in this part shall be
made with any Federal Reserve bank
or any branch of a Federal Reserve
bank designated by the Office, or the
Treasurer of the United States, and
shall be held subject to the order of the
Office with power in the Office, in its
discretion in the event of default by
the said self-insurer, to collect the in-
terest as it may become due, to sell the
securities or any of them as may be re-
quired to discharge the obligations of
the self-insurer under the Act and to
apply the proceeds to the payment of
any benefits or medical expenses for
which the self-insurer may be liable.
The Office may, however, whenever it
deems it unnecessary to resort to such
securities for the payment of benefits,
authorize the self-insurer to collect in-
terest on the securities deposited by
him.

§ 726.108 Withdrawal of negotiable se-
curities.

No withdrawal of negotiable securi-
ties deposited by a self-insurer, shall be
made except upon authorization by the
Office. A self-insurer discontinuing
business, or discontinuing operations
within the purview of the Act, or pro-
viding security for the payment of ben-
efits by commercial insurance under
the provisions of the Act may apply to
the Office for the withdrawal of securi-
ties deposited under the regulations in
this part. With such application shall
be filed a sworn statement setting
forth:

(a) A list of all outstanding cases in
which benefits are being paid, with the
names of the miners and other bene-
ficiaries, giving a statement of the
amounts of benefits paid and the peri-
ods for which such benefits have been
paid; and
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(b) A similar list of all pending cases
in which no benefits have as yet been
paid. In such cases withdrawals may be
authorized by the Office of such securi-
ties as in the opinion of the Office may
not be necessary to provide adequate
security for the payment of out-
standing and potential liabilities of
such self-insurer under the Act.

§ 726.109 Increase or reduction in the
amount of security.

Whenever in the opinion of the Office
the amount of security given by the
self-insurer is insufficient to afford
adequate security for the payment of
benefits and medical expenses under
the Act, the self-insurer shall, upon de-
mand by the Office, file such additional
security as the Office may require. The
Office may reduce the amount of secu-
rity at any time on its own initiative,
or upon the application of a self-in-
surer, when it believes the facts war-
rant a reduction. A self-insurer seeking
a reduction shall furnish such informa-
tion as the Office may request relative
to his current affairs, the nature and
hazard of the work of his employees,
the amount of the payroll of his em-
ployees engaged in coal mine employ-
ment within the purview of the Act, his
financial condition, and such other evi-
dence as may be deemed material, in-
cluding a record of benefit payments he
has made.

§ 726.110 Filing of agreement and un-
dertaking.

(a) In addition to the requirement
that adequate security be procured as
set forth in this subpart, the applicant
for the authorization to self-insure
shall, as a condition precedent to re-
ceiving such authorization, execute
and file with the Office an agreement
and undertaking in a form prescribed
and provided by the Office in which the
applicant shall agree:

(1) To pay when due, as required by
the Act, all benefits payable on ac-
count of total disability or death of
any of its employee-miners;

(2) To furnish medical, surgical, hos-
pital, and other attendance, treatment,
and care as required by the Act;

(3) To provide security in a form ap-
proved by the Office (see § 726.104) and
in an amount established by the Office

(see § 726.105), as elected in the applica-
tion;

(4) To authorize the Office to sell any
negotiable securities so deposited or
any part thereof, and to pay from the
proceeds thereof such benefits, med-
ical, and other expenses and any ac-
crued penalties imposed by law as the
Office may find to be due and payable.

(b) When an applicant has provided
the requisite security, he shall send to
the Office in Washington, D.C. a com-
pleted agreement and undertaking, to-
gether with satisfactory proof that his
obligations and liabilities under the
Act have been secured.

§ 726.111 Notice of authorization to
self-insure.

Upon receipt of a completed agree-
ment and undertaking and satisfactory
proof that adequate security has been
provided, an applicant for authoriza-
tion to self-insure shall be notified by
the Office in writing that he is author-
ized to self-insure to meet the obliga-
tions imposed upon him by section 415
and part C of title IV of the Act.

§ 726.112 Reports required of self-in-
surer; examination of accounts of
self-insurer.

(a) Each operator who has been au-
thorized to self-insure under this part
shall submit to the Office reports con-
taining such information as the Office
may from time to time require or pre-
scribe.

(b) Whenever it deems it to be nec-
essary, the Office may inspect or exam-
ine the books of account, records, and
other papers of a self-insurer for the
purpose of verifying any financial
statement submitted to the Office by
the self-insurer or verifying any infor-
mation furnished to the Office in any
report required by this section, or any
other section of the regulations in this
part, and such self-insurer shall permit
the Office or its duly authorized rep-
resentative to make such an inspection
or examination as the Office shall re-
quire. In lieu of this requirement the
Office may in its discretion accept an
adequate report of a certified public ac-
countant.
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(c) Failure to submit or make avail-
able any report or information re-
quested by the Office from an author-
ized self-insurer pursuant to this sec-
tion may, in appropriate circumstances
result in a revocation of the authoriza-
tion to self-insure.

§ 726.113 Disclosure of confidential in-
formation.

Any financial information or records,
or other information relating to the
business of an authorized self-insurer
or applicant for the authorization of
self-insurance obtained by the Office
shall be exempt from public disclosure
to the extent provided in 5 U.S.C. 552(b)
and the applicable regulations of the
Department of Labor promulgated
thereunder. (See 29 CFR part 70.)

§ 726.114 Period of authorization as
self-insurer; reauthorization.

(a) No initial authorization to self-in-
sure shall be granted for a period in ex-
cess of 18 months. A self-insurer who
has made an adequate deposit of nego-
tiable securities in compliance with
§§ 726.106(c) and 726.107 will be reauthor-
ized for the ensuing fiscal year without
additional security if the Office finds
that his experience as a self-insurer
warrants such action. If the Office de-
termines that such self-insurer’s expe-
rience indicates a need for the deposit
of additional security, no reauthoriza-
tion shall be issued for the ensuing fis-
cal year until the Office receives satis-
factory proof that the requisite
amount of additional securities has
been deposited. A self-insurer who cur-
rently has on file an indemnity bond
will receive from the Office each year a
bond form for execution in contempla-
tion of reauthorization, and the sub-
mission of such bond duly executed in
the amount indicated by the Office will
be deemed and treated as such self-in-
surer’s application for reauthorization
for the ensuing fiscal year.

(b) In each case for which there is an
approved change in the amount of secu-
rity provided, a new agreement and un-
dertaking shall be executed.

(c) Each operator authorized to self-
insure under this part shall apply for
reauthorization for any period during
which it engages in the operation of a
coal mine and for additional periods

after it ceases operating a coal mine.
Upon application by the operator, ac-
companied by proof that the security it
has posted is sufficient to secure all
benefits potentially payable to miners
formerly employed by the operator, the
Office shall issue a certification that
the operator is exempt from the re-
quirements of this part based on its
prior operation of a coal mine. The pro-
visions of subpart D of this part shall
be applicable to any operator that fails
to apply for reauthorization in accord-
ance with the provisions of this sec-
tion.

§ 726.115 Revocation of authorization
to self-insure.

The Office may for good cause shown
suspend or revoke the authorization of
any self-insurer. Failure by a self-in-
surer to comply with any provision or
requirement of law or of the regula-
tions in this part, or with any lawful
order or communication of the Office,
or the failure or insolvency of the sur-
ety on his indemnity bond, or impair-
ment of financial responsibility of such
self-insurer, may be deemed good cause
for such suspension or revocation.

Subpart C—Insurance Contracts
§ 726.201 Insurance contracts—gen-

erally.
Each operator of a coal mine who has

not obtained authorization as a self-in-
surer shall purchase a policy or enter
into a contract with a commercial in-
surance carrier or State agency. Pursu-
ant to authority contained in sections
422(a) and 423(b) and (c) of part C of
title IV of the Act, this subpart de-
scribes a number of provisions which
are required to be incorporated in a
policy or contract of insurance ob-
tained by a coal mine operator for the
purpose of meeting the responsibility
imposed upon such operator by the Act
in respect of the total disability or
death of miners due to pneumoconiosis.

§ 726.202 Who may underwrite an op-
erator’s liability.

Each coal mine operator who is not
authorized to self-insure shall insure
and keep insured the payment of bene-
fits as required by the Act with any
stock company or mutual company or
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association, or with any other person,
or fund, including any State fund while
such company, association, person, or
fund is authorized under the law of any
State to insure workmen’s compensa-
tion.

§ 726.203 Federal Coal Mine Health
and Safety Act endorsement.

(a) The following form of endorse-
ment shall be attached and applicable
to the standard workmen’s compensa-
tion and employer’s liability policy
prepared by the National Council on
Compensation Insurance affording cov-
erage under the Federal Coal Mine
Health and Safety Act of 1969, as
amended:

It is agreed that: (1) With respect to oper-
ations in a State designated in item 3 of the
declarations, the unqualified term ‘‘work-
men’s compensation law’’ includes part C of
title IV of the Federal Coal Mine Health and
Safety Act of 1969, 30 U.S.C. section 931–936,
and any laws amendatory thereto, or supple-
mentary thereto, which may be or become
effective while this policy is in force, and
definition (a) of Insuring Agreement III is
amended accordingly; (2) with respect to
such insurance as is afforded by this endorse-
ment, (a) the States, if any, named below,
shall be deemed to be designated in item 3 of
the declaration; (b) Insuring Agreement IV(2)
is amended to read ‘‘by disease caused or ag-
gravated by exposure of which the last day of
the last exposure, in the employment of the
insured, to conditions causing the disease oc-
curs during the policy period, or occurred
prior to (effective date) and claim based on
such disease is first filed against the insured
during the policy period.’’

(b) The term ‘‘effective date’’ as used
in paragraph (a) of this section shall be
construed to mean the effective date of
the first policy or contract of insur-
ance procured by an operator for pur-
poses of meeting the obligations im-
posed on such operator by section 423
of part C of title IV of the Act.

(c) The Act contains a number of pro-
visions and imposes a number of re-
quirements on operators which differ in
varying degrees from traditional work-
men’s compensation concepts. To avoid
unnecessary administrative delays and
expense which might be occasioned by
the drafting of an entirely new stand-
ard workmen’s compensation policy
specially tailored to the Act, the Office
has determined that the existing stand-
ard workmen’s compensation policy

subject to the endorsement provisions
contained in paragraph (a) of this sec-
tion shall be acceptable for purposes of
writing commercial insurance coverage
under the Act. However, to avoid undue
disputes over the meaning of certain
policy provisions and in accordance
with the authority contained in section
423(b)(3) of the Act, the Office has de-
termined that the following require-
ments shall be applicable to all com-
mercial insurance policies obtained by
an operator for the purpose of insuring
any liability incurred pursuant to the
Act:

(1) Operator liability. (i) Section 415
and part C of title IV of the Act pro-
vide coverage for total disability or
death due to pneumoconiosis to all
claimants who meet the eligibility re-
quirements imposed by the Act. Sec-
tion 422 of the Act and the regulations
duly promulgated thereunder (part 725
of this subchapter) set forth the condi-
tions under which a coal mine operator
may be adjudicated liable for the pay-
ment of benefits to an eligible claim-
ant for any period subsequent to De-
cember 31, 1973.

(ii) Section 422(c) of the Act pre-
scribes that except as provided in 422(i)
(see paragraph (c)(2) of this section) an
operator may be adjudicated liable for
the payment of benefits in any case if
the total disability or death due to
pneumoconiosis upon which the claim
is predicated arose at least in part out
of employment in a mine in any period
during which it was operated by such
operator. The Act does not require that
such employment which contributed to
or caused the total disability or death
due to pneumoconiosis occur subse-
quent to any particular date in time.
The Secretary in establishing a for-
mula for determining the operator lia-
ble for the payment of benefits (see
subpart D of part 725 of this sub-
chapter) in respect of any particular
claim, must therefore, within the
framework and intent of title IV of the
Act find in appropriate cases that an
operator is liable for the payment of
benefits for some period after Decem-
ber 31, 1973, even though the employ-
ment upon which an operator’s liabil-
ity is based occurred prior to July 1,
1973, or prior to the effective date of
the Act or the effective date of any
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amendments thereto, or prior to the ef-
fective date of any policy or contract
of insurance obtained by such operator.
The endorsement provisions contained
in paragraph (a) of this section shall be
construed to incorporate these require-
ments in any policy or contract of in-
surance obtained by an operator to
meet the obligations imposed on such
operator by section 423 of the Act.

(2) Successor liability. Section 422(i) of
part C of title IV of the Act requires
that a coal mine operator who after
December 30, 1969, acquired his mine or
substantially all of the assets thereof
from a person who was an operator of
such mine on or after December 30,
1969, shall be liable for and shall secure
the payment of benefits which would
have been payable by the prior oper-
ator with respect to miners previously
employed in such mine if the acquisi-
tion had not occurred and the prior op-
erator had continued to operate such
mine. In the case of an operator who is
determined liable for the payment of
benefits under section 422(i) of the Act
and part 725 of this subchapter, such li-
ability shall accrue to such operator
regardless of the fact that the miner on
whose total disability or death the
claim is predicated was never employed
by such operator in any capacity. The
endorsement provisions contained in
paragraph (a) of this section shall be
construed to incorporate this require-
ment in any policy or contract of in-
surance obtained by an operator to
meet the obligations imposed on such
operator by section 423 of the Act.

(3) Medical eligibility. Pursuant to sec-
tion 422(h) of part C of title IV of the
Act and the regulations described
therein (see subpart D of part 410 of
this title) benefits shall be paid to eli-
gible claimants on account of total dis-
ability or death due to pneumoconiosis
and in cases where the miner on whose
death a claim is predicated was totally
disabled by pneumoconiosis at the time
of his death regardless of the cause of
such death. The endorsement provi-
sions contained in paragraph (a) of this
section shall be construed to incor-
porate these requirements in any pol-
icy or contract of insurance obtained
by an operator to meet the obligations
imposed on such operator by section
423 of the Act.

(4) Payment of benefits, rates. Section
422(c) of the Act by incorporating sec-
tion 412(a) of the Act requires the pay-
ment of benefits at a rate equal to 50
per centum of the minimum monthly
payment to which a Federal employee
in grade GS–2, who is totally disabled
is entitled at the time of payment
under Chapter 81 of title 5, United
States Code. These benefits are aug-
mented on account of eligible depend-
ents as appropriate (see section 412(a)
of part B of title IV of the Act). Since
the dollar amount of benefits payable
to any beneficiary is required to be
computed at the time of payment such
amounts may be expected to increase
from time to time as changes in the
GS–2 grade are enacted into law. The
endorsement provisions contained in
paragraph (a) of this section shall be
construed to incorporate in any policy
or contract of insurance obtained by an
operator to meet the obligations im-
posed on such operator by section 423
of the Act, the requirement that the
payment of benefits to eligible bene-
ficiaries shall be made in such dollar
amounts as are prescribed by section
412(a) of the Act computed at the time
of payment.

(5) Compromise and waiver of benefits.
Section 422(a) of part C of title IV of
the Act by incorporating sections 15(b)
and 16 of the Longshoremen’s and Har-
bor Workers’ Compensation Act (33
U.S.C. 915(b) and 916) prohibits the
compromise and/or waiver of claims for
benefits filed or benefits payable under
section 415 and part C of title IV of the
Act. The endorsement provisions con-
tained in paragraph (a) of this section
shall be construed to incorporate these
prohibitions in any policy or contract
of insurance obtained by an operator to
meet the obligations imposed on such
operator by section 423 of the Act.

(6) Additional requirements. In addi-
tion to the requirements described in
paragraph (c)(1) through (5) of this sec-
tion, the endorsement provisions con-
tained in paragraph (a) of this section
shall, to the fullest extent possible, be
construed to bring any policy or con-
tract of insurance entered into by an
operator for the purpose of insuring
such operator’s liability under part C
of title IV of the Act into conformity
with the legal requirements placed
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upon such operator by section 415 and
part C of title IV of the Act and parts
720 and 725 of this subchapter.

(d) Nothing in this section shall re-
lieve any operator or carrier of the
duty to comply with any State work-
men’s compensation law, except insofar
as such State law is in conflict with
the provisions of this section.

§ 726.204 Statutory policy provisions.
Pursuant to section 423(b) of part C

of title IV of the Act each policy or
contract of insurance obtained to com-
ply with the requirements of section
423(a) of the Act must contain or shall
be construed to contain—

(a) A provision to pay benefits re-
quired under section 422 of the Act,
notwithstanding the provisions of the
State workmen’s compensation law
which may provide for lesser payments;
and,

(b) A provision that insolvency or
bankruptcy of the operator or dis-
charge therein (or both) shall not re-
lieve the carrier from liability for such
payments.

§ 726.205 Other forms of endorsement
and policies.

Forms of endorsement or policies
other than that described in § 726.203
may be entered into by operators to in-
sure their liability under the Act. How-
ever, any form of endorsement or pol-
icy which materially alters or at-
tempts to materially alter an opera-
tor’s liability for the payment of any
benefits under the Act shall be deemed
insufficient to discharge such opera-
tor’s duties and responsibilities as pre-
scribed in part C of title IV of the Act.
In any event, the failure of an operator
to obtain an adequate policy or con-
tract of insurance shall not affect such
operator’s liability for the payment of
any benefits for which he is determined
liable.

§ 726.206 Terms of policies.
A policy or contract of insurance

shall be issued for the term of 1 year
from the date that it becomes effec-
tive, but if such insurance be not need-
ed except for a particular contract or
operation, the term of the policy may
be limited to the period of such con-
tract or operation.

§ 726.207 Discharge by the carrier of
obligations and duties of operator.

Every obligation and duty in respect
of payment of benefits, the providing of
medical and other treatment and care,
the payment or furnishing of any other
benefit required by the Act and in re-
spect of the carrying out of the admin-
istrative procedure required or imposed
by the Act or the regulations in this
part or part 725 of this subchapter upon
an operator shall be discharged and
carried out by the carrier as appro-
priate. Notice to or knowledge of an
operator of the occurrence of total dis-
ability or death due to pneumoconiosis
shall be notice to or knowledge of such
carrier. Jurisdiction of the operator by
a district director, administrative law
judge, the Office, or appropriate appel-
late authority under the Act shall be
jurisdiction of such carrier. Any re-
quirement under any benefits order,
finding, or decision shall be binding
upon such carrier in the same manner
and to the same extent as upon the op-
erator.

REPORTS BY CARRIER

§ 726.208 Report by carrier of issuance
of policy or endorsement.

Each carrier shall report to the Of-
fice each policy and endorsement
issued, canceled, or renewed by it to an
operator. The report shall be made in
such manner and on such form as the
Office may require.

§ 726.209 Report; by whom sent.
The report of issuance, cancellation,

or renewal of a policy and endorsement
provided for in § 726.208 shall be sent by
the home office of the carrier, except
that any carrier may authorize its
agency or agencies to make such re-
ports to the Office.

§ 726.210 Agreement to be bound by re-
port.

Every carrier seeking to write insur-
ance under the provisions of the Act
shall be deemed to have agreed that
the acceptance by the Office of a report
of the issuance or renewal of a policy of
insurance, as provided for by § 726.208
shall bind the carrier to full liability
for the obligations under the Act of the
operator named in said report. It shall

VerDate 11<MAY>2000 08:42 Apr 17, 2001 Jkt 194061 PO 00000 Frm 01052 Fmt 8010 Sfmt 8010 Y:\SGML\194061T.XXX pfrm02 PsN: 194061T



1053

Employment Standards Administration, Labor § 726.302

be no defense to this agreement that
the carrier failed or delayed to issue,
cancel, or renew the policy to the oper-
ator covered by this report.

§ 726.211 Name of one employer only
shall be given in each report.

A separate report of the issuance or
renewal of a policy and endorsement,
provided for by § 726.208, shall be made
for each operator covered by a policy.
If a policy is issued or renewed insuring
more than one operator, a separate re-
port for each operator so covered shall
be sent to the Office with the name of
only one operator on each such report.

§ 726.212 Notice of cancellation.
Cancellation of a contract or policy

of insurance issued under authority of
the Act shall not become effective oth-
erwise than as provided by 33 U.S.C.
936(b); and notice of a proposed can-
cellation shall be given to the Office
and to the operator in accordance with
the provisions of 33 U.S.C. 912(c), 30
days before such cancellation is in-
tended to be effective (see section
422(a) of part C of title IV of the Act).

§ 726.213 Reports by carriers con-
cerning the payment of benefits.

Pursuant to 33 U.S.C. 914(c) as incor-
porated by section 422(a) of part C of
title IV of the Act and § 726.207 each
carrier issuing a policy or contract of
insurance under the Act shall upon
making the first payment of benefits
and upon the suspension of any pay-
ment in any case, immediately notify
the Office in accordance with a form
prescribed by the Office that payment
of benefit has begun or has been sus-
pended as the case may be. In addition,
each such carrier shall at the request
of the Office submit to the Office such
additional information concerning
policies or contracts of insurance
issued to guarantee the payment of
benefits under the Act and any benefits
paid thereunder, as the Office may
from time to time require to carry out
its responsibilities under the Act.

Subpart D—Civil Money Penalties
§ 726.300 Purpose and scope.

Any operator which is required to se-
cure the payment of benefits under sec-

tion 423 of the Act and § 726.4 and which
fails to secure such benefits, shall be
subject to a civil penalty of not more
than $1,000 for each day during which
such failure occurs. If the operator is a
corporation, the president, secretary,
and treasurer of the operator shall also
be severally liable for the penalty
based on the operator’s failure to se-
cure the payment of benefits. This sub-
part defines those terms necessary for
administration of the civil money pen-
alty provisions, describes the criteria
for determining the amount of penalty
to be assessed, and sets forth applicable
procedures for the assessment and con-
test of penalties.

§ 726.301 Definitions.

In addition to the definitions pro-
vided in part 725 of this subchapter and
§ 726.8, the following definitions apply
to this subpart:

(a) Division Director means the Direc-
tor, Division of Coal Mine Workers’
Compensation, Office of Workers’ Com-
pensation Programs, Employment
Standards Administration, or such
other official authorized by the Divi-
sion Director to perform any of the
functions of the Division Director
under this subpart.

(b) President, secretary, or treasurer
means the officers of a corporation as
designated pursuant to the laws and
regulations of the state in which the
corporation is incorporated or, if that
state does not require the designation
of such officers, the employees of a
company who are performing the work
usually performed by such officers in
the state in which the corporation’s
principal place of business is located.

(c) Principal means any person who
has an ownership interest in an oper-
ator that is not a corporation, and
shall include, but is not limited to,
partners, sole proprietors, and any
other person who exercises control over
the operation of a coal mine.

§ 726.302 Determination of penalty.

(a) The following method shall be
used for determining the amount of
any penalty assessed under this sub-
part.

(b) The penalty shall be determined
by multiplying the daily base penalty
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amount or amounts, determined in ac-
cordance with the formula set forth in
this section, by the number of days in
the period during which the operator is
subject to the security requirements of
section 423 of the Act and § 726.4, and
fails to secure its obligations under the
Act. The period during which an oper-
ator is subject to liability for a penalty
for failure to secure its obligations
shall be deemed to commence on the
first day on which the operator met the
definition of the term ‘‘operator’’ as
set forth in § 725.101 of this subchapter.
The period shall be deemed to continue
even where the operator has ceased
coal mining and any related activity,
unless the operator secured its liability
for all previous periods through a pol-
icy or policies of insurance obtained in
accordance with subpart C of this part
or has obtained a certification of ex-
emption in accordance with the provi-
sions of § 726.114.

(c)(1) A daily base penalty amount
shall be determined for all periods up
to and including the 10th day after the
operator’s receipt of the notification
sent by the Director pursuant to
§ 726.303, during which the operator
failed to secure its obligations under
section 423 of the Act and § 726.4.

(2)(i) The daily base penalty amount
shall be determined based on the num-
ber of persons employed in coal mine
employment by the operator, or en-
gaged in coal mine employment on be-
half of the operator, on each day of the
period defined by this section, and
shall be computed as follows:

Employees Penalty
(per day)

Less than 25 ...................................................... $100
25–50 ................................................................. 200
51–100 ............................................................... 300
More than 100 ................................................... 400

(ii) For any period after the operator
has ceased coal mining and any related
activity, the daily penalty amount
shall be computed based on the largest
number of persons employed in coal
mine employment by the operator, or
engaged in coal mine employment on
behalf of the operator, on any day
while the operator was engaged in coal
mining or any related activity. For
purposes of this section, it shall be pre-
sumed, in the absence of evidence to

the contrary, that any person em-
ployed by an operator is employed in
coal mine employment.

(3) In any case in which the operator
had prior notice of the applicability of
the Black Lung Benefits Act to its op-
erations, the daily base penalty
amounts set forth in paragraph (c)(2)(i)
of this section shall be doubled. Prior
notice may be inferred where the oper-
ator, or an entity in which the operator
or any of its principals had an owner-
ship interest, or an entity in which the
operator’s president, secretary, or
treasurer were employed:

(i) Previously complied with section
423 of the Act and § 726.4;

(ii) Was notified of its obligation to
comply with section 423 of the Act and
§ 726.4; or

(iii) Was notified of its potential li-
ability for a claim filed under the
Black Lung Benefits Act pursuant to
§ 725.407 of this subchapter.

(4) Commencing with the 11th day
after the operator’s receipt of the noti-
fication sent by the Director pursuant
to § 726.303, the daily base penalty
amounts set forth in paragraph (c)(2)(i)
shall be increased by $100.

(5) In any case in which the operator,
or any of its principals, or an entity in
which the operator’s president, sec-
retary, or treasurer were employed, has
been the subject of a previous penalty
assessment under this part, the daily
base penalty amounts shall be in-
creased by $300, up to a maximum daily
base penalty amount of $1,000. The
maximum daily base penalty amount
applicable to any violation of § 726.4
that takes place after January 19, 2001
shall be $1,100.

(d) The penalty shall be subject to re-
duction for any period during which
the operator had a reasonable belief
that it was not required to comply
with section 423 of the Act and § 726.4 or
a reasonable belief that it had obtained
insurance coverage to comply with sec-
tion 423 of the Act and § 726.4. A notice
of contest filed in accordance with
§ 726.307 shall not be sufficient to estab-
lish a reasonable belief that the oper-
ator was not required to comply with
the Act and regulations.
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§ 726.303 Notification; investigation.
(a) If the Director determines that an

operator has violated the provisions of
section 423 of the Act and § 726.4, he or
she shall notify the operator of its vio-
lation and request that the operator
immediately secure the payment of
benefits. Such notice shall be sent by
certified mail.

(b) The Director shall also direct the
operator to supply information rel-
evant to the assessment of a penalty.
Such information, which shall be sup-
plied within 30 days of the Director’s
request, may include:

(1) The date on which the operator
commenced its operation of a coal
mine;

(2) The number of persons employed
by the operator since it began oper-
ating a coal mine and the dates of their
employment; and

(3) The identity and last known ad-
dress:

(i) In the case of a corporation, of all
persons who served as president, sec-
retary, and treasurer of the operator
since it began operating a coal mine; or

(ii) In the case of an operator which
is not incorporated, of all persons who
were principals of the operator since it
began operating a coal mine;

(c) In conducting any investigation of
an operator under this subpart, the Di-
vision Director shall have all of the
powers of a district director, as set
forth at § 725.351(a) of this subchapter.
For purposes of § 725.351(c), the Division
Director shall be considered to sit in
the District of Columbia.

§ 726.304 Notice of initial assessment.
(a) After an operator receives notifi-

cation under § 726.303 and fails to secure
its obligations for the period defined in
§ 726.302(b), and following the comple-
tion of any investigation, the Director
may issue a notice of initial penalty
assessment in accordance with the cri-
teria set forth in § 726.302.

(b)(1) A copy of such notice shall be
sent by certified mail to the operator.
If the operator is a corporation, a copy
shall also be sent by certified mail to
each of the persons who served as presi-
dent, secretary, or treasurer of the op-
erator during any period in which the
operator was in violation of section 423
of the Act and § 726.4.

(2) Where service by certified mail is
not accepted by any person, the notice
shall be deemed received by that per-
son on the date of attempted delivery.
Where service is not accepted, the Di-
rector may exercise discretion to serve
the notice by regular mail.

§ 726.305 Contents of notice.
The notice required by § 726.304 shall:
(a) Identify the operator against

whom the penalty is assessed, as well
as the name of any other person sever-
ally liable for such penalty;

(b) Set forth the determination of the
Director as to the amount of the pen-
alty and the reason or reasons therefor;

(c) Set forth the right of each person
identified in paragraph (a) of this sec-
tion to contest the notice and request
a hearing before the Office of Adminis-
trative Law Judges;

(d) Set forth the method for each per-
son identified in paragraph (a) to con-
test the notice and request a hearing
before the Office of Administrative
Law Judges; and

(e) Inform any affected person that in
the absence of a timely contest and re-
quest for hearing received within 30
days of the date of receipt of the no-
tice, the Director’s assessment will be-
come final and unappealable as to that
person.

§ 726.306 Finality of administrative as-
sessment.

Except as provided in § 726.307(c), if
any person identified as potentially
liable for the assessment does not,
within 30 days after receipt of notice,
contest the assessment, the Director’s
assessment shall be deemed final as to
that person, and collection and recov-
ery of the penalty may be instituted
pursuant to § 726.320.

§ 726.307 Form of notice of contest and
request for hearing.

(a) Any person desiring to contest
the Director’s notice of initial assess-
ment shall request an administrative
hearing pursuant to this part. The no-
tice of contest shall be made in writing
to the Director, Division of Coal Mine
Workers’ Compensation, Office of
Workers’ Compensation Programs, Em-
ployment Standards Administration,
United States Department of Labor.
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The notice of contest must be received
no later than 30 days after the date of
receipt of the notice issued under
§ 726.304. No additional time shall be
added where service of the notice is
made by mail.

(b) The notice of contest shall:
(1) Be dated;
(2) Be typewritten or legibly written;
(3) State the specific issues to be con-

tested. In particular, the person must
indicate his agreement or disagree-
ment with:

(i) The Director’s determination that
the person against whom the penalty is
assessed is an operator subject to the
requirements of section 423 of the Act
and § 726.4, or is the president, sec-
retary, or treasurer of an operator, if
the operator is a corporation.

(ii) The Director’s determination
that the operator violated section 423
of the Act and § 726.4 for the time pe-
riod in question; and

(iii) The Director’s determination of
the amount of penalty owed;

(4) Be signed by the person making
the request or an authorized represent-
ative of such person; and

(5) Include the address at which such
person or authorized representative de-
sires to receive further communica-
tions relating thereto.

(c) A notice of contest filed by the
operator shall be deemed a notice of
contest on behalf of all other persons
to the Director’s determinations that
the operator is subject to section 423 of
the Act and § 726.4 and that the oper-
ator violated those provisions for the
time period in question, and to the Di-
rector’s determination of the amount
of penalty owed. An operator may not
contest the Director’s determination
that a person against whom the pen-
alty is assessed is the president, sec-
retary, or treasurer of the operator.

(d) Failure to specifically identify an
issue as contested pursuant to para-
graph (b)(3) of this section shall be
deemed a waiver of the right to contest
that issue.

§ 726.308 Service and computation of
time.

(a) Service of documents under this
part shall be made by delivery to the
person, an officer of a corporation, or
attorney of record, or by mailing the

document to the last known address of
the person, officer, or attorney. If serv-
ice is made by mail, it shall be consid-
ered complete upon mailing. Unless
otherwise provided in this subpart,
service need not be made by certified
mail. If service is made by delivery, it
shall be considered complete upon ac-
tual receipt by the person, officer, or
attorney; upon leaving it at the per-
son’s, officer’s or attorney’s office with
a clerk or person in charge; upon leav-
ing it at a conspicuous place in the of-
fice if no one is in charge; or by leaving
it at the person’s or attorney’s resi-
dence.

(b) If a complaint has been filed pur-
suant to § 726.309, two copies of all doc-
uments filed in any administrative pro-
ceeding under this subpart shall be
served on the attorneys for the Depart-
ment of Labor. One copy shall be
served on the Associate Solicitor,
Black Lung Benefits Division, Room N–
2117, Office of the Solicitor, U.S. De-
partment of Labor, 200 Constitution
Ave., NW., Washington, DC 20210, and
one copy on the attorney representing
the Department in the proceeding.

(c) The time allowed a party to file
any response under this subpart shall
be computed beginning with the day
following the action requiring a re-
sponse, and shall include the last day
of the period, unless it is a Saturday,
Sunday, or federally-observed holiday,
see § 725.311 of Part 725 of this sub-
chapter, in which case the time period
shall include the next business day.

§ 726.309 Referral to the Office of Ad-
ministrative Law Judges.

(a) Upon receipt of a timely notice of
contest filed in accordance with
§ 726.307, the Director, by the Associate
Solicitor for Black Lung Benefits or
the Regional Solicitor for the Region
in which the violation occurred, may
file a complaint with the Office of Ad-
ministrative Law Judges. The Director
may, in the complaint, reduce the total
penalty amount requested. A copy of
the notice of initial assessment issued
by the Director and all notices of con-
test filed in accordance with § 726.307
shall be attached. A notice of contest
shall be given the effect of an answer
to the complaint for purposes of the ad-
ministrative proceeding, subject to any
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amendment that may be permitted
under this subpart and 29 CFR part 18.

(b) A copy of the complaint and at-
tachments thereto shall be served by
counsel for the Director on the person
who filed the notice of contest.

(c) The Director, by counsel, may
withdraw a complaint filed under this
section at any time prior to the date
upon which the decision of the Depart-
ment becomes final by filing a motion
with the Office of Administrative Law
Judges or the Secretary, as appro-
priate. If the Director makes such a
motion prior to the date on which an
administrative law judge renders a de-
cision in accordance § 726.313, the dis-
missal shall be without prejudice to
further assessment against the oper-
ator for the period in question.

§ 726.310 Appointment of Administra-
tive Law Judge and notification of
hearing date.

Upon receipt from the Director of a
complaint filed pursuant to § 726.309,
the Chief Administrative Law Judge
shall appoint an Administrative Law
Judge to hear the case. The Adminis-
trative Law Judge shall notify all in-
terested parties of the time and place
of the hearing.

§ 726.311 Evidence.

(a) Except as specifically provided in
this subpart, and to the extent they do
not conflict with the provisions of this
subpart, the Rules of Practice and Pro-
cedure for Administrative Hearings Be-
fore the Office of Administrative Law
Judges established by the Secretary at
29 CFR part 18 shall apply to adminis-
trative proceedings under this subpart.

(b) Notwithstanding 29 CFR
18.1101(b)(2), subpart B of the Rules of
Practice and Procedure for Administra-
tive Hearings Before the Office of Ad-
ministrative Law Judges shall apply to
administrative proceedings under this
part, except that documents contained
in Department of Labor files and of-
fered on behalf of the Director shall be
admissible in proceedings under this
subpart without regard to their compli-
ance with the Rules of Practice and
Procedure.

§ 726.312 Burdens of proof.

(a) The Director shall bear the bur-
den of proving the existence of a viola-
tion, and the time period for which the
violation occurred. To prove a viola-
tion, the Director must establish:

(1) That the person against whom the
penalty is assessed is an operator, or is
the president, secretary, or treasurer of
an operator, if such operator is a cor-
poration.

(2) That the operator violated section
423 of the Act and § 726.4. The filing of
a complaint shall be considered prima
facie evidence that the Director has
searched the records maintained by
OWCP and has determined that the op-
erator was not authorized to self-insure
its liability under the Act for the time
period in question, and that no insur-
ance carrier reported coverage of the
operator for the time period in ques-
tion.

(b) The Director need not produce
further evidence in support of his bur-
den of proof with respect to the issues
set forth in paragraph (a) if no party
contested them pursuant to
§ 726.307(b)(3).

(c) The Director shall bear the bur-
den of proving the size of the operator
as required by § 726.302, except that if
the Director has requested the operator
to supply information with respect to
its size under § 726.303 and the operator
has not fully complied with that re-
quest, it shall be presumed that the op-
erator has more than 100 employees en-
gaged in coal mine employment. The
person or persons liable for the assess-
ment shall thereafter bear the burden
of proving the actual number of em-
ployees engaged in coal mine employ-
ment.

(d) The Director shall bear the bur-
den of proving the operator’s receipt of
the notification required by § 726.303,
the operator’s prior notice of the appli-
cability of the Black Lung Benefits Act
to its operations, and the existence of
any previous assessment against the
operator, the operator’s principals, or
the operator’s officers.

(e) The person or persons liable for an
assessment shall bear the burden of
proving the applicability of the miti-
gating factors listed in § 726.302(d).
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§ 726.313 Decision and order of Admin-
istrative Law Judge.

(a) The Administrative Law Judge
shall render a decision on the issues re-
ferred by the Director.

(b) The decision of the Administra-
tive Law Judge shall be limited to de-
termining, where such issues are prop-
erly before him or her:

(1) Whether the operator has violated
section 423 of the Act and § 726.4;

(2) Whether other persons identified
by the Director as potentially severally
liable for the penalty were the presi-
dent, treasurer, or secretary of the cor-
poration during the time period in
question; and

(3) The appropriateness of the pen-
alty assessed by the Director in light of
the factors set forth in § 726.302. The
Administrative Law Judge shall not
render determinations on the legality
of a regulatory provision or the con-
stitutionality of a statutory provision.

(c) The decision of the Administra-
tive Law Judge shall include a state-
ment of findings and conclusions, with
reasons and bases therefor, upon each
material issue presented on the record.
The decision shall also include an ap-
propriate order which may affirm, re-
verse, or modify, in whole or in part,
the determination of the Director.

(d) The Administrative Law Judge
shall serve copies of the decision on
each of the parties by certified mail.

(e) The decision of the Administra-
tive Law Judge shall be deemed to have
been issued on the date that it is ren-
dered, and shall constitute the final
order of the Secretary unless there is a
request for reconsideration by the Ad-
ministrative Law Judge pursuant to
paragraph (f) of this section or a peti-
tion for review filed pursuant to
§ 726.314.

(f) Any party may request that the
Administrative Law Judge reconsider
his or her decision by filing a motion
within 30 days of the date upon which
the decision of the Administrative Law
Judge is issued. A timely motion for
reconsideration shall suspend the run-
ning of the time for any party to file a
petition for review pursuant to
§ 726.314.

(g) Following issuance of the decision
and order, the Chief Administrative
Law Judge shall promptly forward the

complete hearing record to the Direc-
tor.

§ 726.314 Review by the Secretary.

(a) The Director or any party ag-
grieved by a decision of the Adminis-
trative Law Judge may petition the
Secretary for review of the decision by
filing a petition within 30 days of the
date on which the decision was issued.
Any other party may file a cross-peti-
tion for review within 15 days of its re-
ceipt of a petition for review or within
30 days of the date on which the deci-
sion was issued, whichever is later.
Copies of any petition or cross-petition
shall be served on all parties and on
the Chief Administrative Law Judge.

(b) A petition filed by one party shall
not affect the finality of the decision
with respect to other parties.

(c) If any party files a timely motion
for reconsideration, any petition for re-
view, whether filed prior to or subse-
quent to the filing of the timely mo-
tion for reconsideration, shall be dis-
missed without prejudice as premature.
The 30-day time limit for filing a peti-
tion for review by any party shall com-
mence upon issuance of a decision on
reconsideration.

§ 726.315 Contents.

Any petition or cross-petition for re-
view shall:

(a) Be dated;
(b) Be typewritten or legibly written;
(c) State the specific reason or rea-

sons why the party petitioning for re-
view believes the Administrative Law
Judge’s decision is in error;

(d) Be signed by the party filing the
petition or an authorized representa-
tive of such party; and

(e) Attach copies of the Administra-
tive Law Judge’s decision and any
other documents admitted into the
record by the Administrative Law
Judge which would assist the Secretary
in determining whether review is war-
ranted.

§ 726.316 Filing and service.

(a) Filing. All documents submitted
to the Secretary shall be filed with the
Secretary of Labor, U.S. Department of
Labor, 200 Constitution Ave., N.W.,
Washington, DC 20210.
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(b) Number of copies. An original and
four copies of all documents shall be
filed.

(c) Computation of time for delivery by
mail. Documents are not deemed filed
with the Secretary until actually re-
ceived by the Secretary either on or be-
fore the due date. No additional time
shall be added where service of a docu-
ment requiring action within a pre-
scribed time was made by mail.

(d) Manner and proof of service. A copy
of each document filed with the Sec-
retary shall be served upon all other
parties involved in the proceeding.
Service under this section shall be by
personal delivery or by mail. Service
by mail is deemed effected at the time
of mailing to the last known address.

§ 726.317 Discretionary review.
(a) Following receipt of a timely pe-

tition for review, the Secretary shall
determine whether the decision war-
rants review, and shall send a notice of
such determination to the parties and
the Chief Administrative Law Judge. If
the Secretary declines to review the
decision, the Administrative Law
Judge’s decision shall be considered the
final decision of the agency. The Sec-
retary’s determination to review a de-
cision by an Administrative Law Judge
under this subpart is solely within the
discretion of the Secretary.

(b) The Secretary’s notice shall
specify:

(1) The issue or issues to be reviewed;
and

(2) The schedule for submitting argu-
ments, in the form of briefs or such
other pleadings as the Secretary deems
appropriate.

(c) Upon receipt of the Secretary’s
notice, the Director shall forward the
record to the Secretary.

§ 726.318 Final decision of the Sec-
retary.

The Secretary’s review shall be based
upon the hearing record. The findings
of fact in the decision under review

shall be conclusive if supported by sub-
stantial evidence in the record as a
whole. The Secretary’s review of con-
clusions of law shall be de novo. Upon
review of the decision, the Secretary
may affirm, reverse, modify, or vacate
the decision, and may remand the case
to the Office of Administrative Law
Judges for further proceedings. The
Secretary’s final decision shall be
served upon all parties and the Chief
Administrative Law Judge, in person
or by mail to the last known address.

§ 726.319 Retention of official record.

The official record of every com-
pleted administrative hearing held pur-
suant to this part shall be maintained
and filed under the custody and control
of the Director.

§ 726.320 Collection and recovery of
penalty.

(a) When the determination of the
amount of any civil money penalty
provided for in this part becomes final,
in accordance with the administrative
assessment thereof, or pursuant to the
decision and order of an Administra-
tive Law Judge, or following the deci-
sion of the Secretary, the amount of
the penalty as thus determined is im-
mediately due and payable to the U.S.
Department of Labor on behalf of the
Black Lung Disability Trust Fund. The
person against whom such penalty has
been assessed or imposed shall prompt-
ly remit the amount thereof, as finally
determined, to the Secretary by cer-
tified check or by money order, made
payable to the order of U.S. Depart-
ment of Labor, Black Lung Program.
Such remittance shall be delivered or
mailed to the Director.

(b) If such remittance is not received
within 30 days after it becomes due and
payable, it may be recovered in a civil
action brought by the Secretary in any
court of competent jurisdiction, in
which litigation the Secretary shall be
represented by the Solicitor of Labor.
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