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Benefits Review Board, Labor § 802.303

shall not be included. The last day of
the period so computed shall be in-
cluded, unless it is a Saturday, Sunday,
or legal holiday, in which event the pe-
riod runs until the end of the next day
which is not a Saturday, Sunday, or
legal holiday.

(b) Whenever a paper is served on the
Board or on any party by mail, para-
graph (a) of this section will be deemed
complied with if the envelope con-
taining the paper is postmarked by the
U.S. Postal Service within the time pe-
riod allowed, computed as in paragraph
(a) of this section. If there is no such
postmark, or it is not legible, other
evidence, such as, but not limited to,
certified mail receipts, certificate of
service and affidavits, may be used to
establish the mailing date.

(c) A waiver of the time limitations
for filing a paper, other than a notice
of appeal, may be requested by proper
motion filed in accordance with
§§ 802.217 and 802.219.

Subpart C—Procedure for Review
ACTION BY THE BOARD

§ 802.301 Scope of review.
(a) The Benefits Review Board is not

empowered to engage in a de novo pro-
ceeding or unrestricted review of a case
brought before it. The Board is author-
ized to review the findings of fact and
conclusions of law on which the deci-
sion or order appealed from was based.
Such findings of fact and conclusions of
law may be set aside only if they are
not, in the judgment of the Board, sup-
ported by substantial evidence in the
record considered as a whole or in ac-
cordance with law.

(b) Parties shall not submit new evi-
dence to the Board. Any evidence sub-
mitted by a party which is not part of
the record developed at the hearing be-
fore the administrative law judge will
be returned without being considered
by the Board.

(c) Any party who considers new evi-
dence necessary to the adjudication of
the claim may apply for modification
pursuant to section 22 of the Longshore
and Harbor Workers’ Compensation
Act, 33 U.S.C. 922. A party who files a
petition for modification shall prompt-
ly notify the Board of such filing. Upon

receipt of such notification, the Board
shall dismiss the case without preju-
dice. Should the petition for modifica-
tion be declined, the petitioner may
file a request for reinstatement of his
or her appeal with the Board within 30
days of the date the petition is de-
clined. Should the petition for modi-
fication be accepted, any party ad-
versely affected by the decision or
order granting or denying modification
may file a new appeal with the Board
within 30 days of the date the decision
or order on modification is filed.

[52 FR 27292, July 20, 1987, as amended at 53
FR 16519, May 9, 1988]

§ 802.302 Docketing of appeals.

(a) Maintenance of dockets. A docket
of all proceedings shall be maintained
by the Board. Each proceeding shall be
assigned a number in chronological
order upon the date on which a notice
of appeal is received. Correspondence
or further applications in connection
with any pending case shall refer to the
docket number of that case.

(b) Inspection of docket; publication of
decision. The docket of the Board shall
be open to public inspection. The Board
shall publish its decisions in a form
which is readily available for inspec-
tion, and shall allow the public to in-
spect its decisions at the permanent lo-
cation of the Board.

ORAL ARGUMENT BEFORE THE BOARD

§ 802.303 Decision; no oral argument.

(a) In the event that no oral argu-
ment is ordered pursuant to § 802.306,
the Board shall proceed to review the
record of the case as expeditiously as
possible after all briefs, supporting
statements, and other pertinent docu-
ments have been received.

(b) Each case shall be considered in
the order in which it becomes ready for
decision, regardless of docket number,
although for good cause shown, upon
the filing of a motion to expedite by a
party, the Board may advance the
order in which a particular case is to
be considered.

(c) The Board may advance an appeal
on the docket on its own motion if the
interests of justice would be served by
so doing.
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§ 802.304 Purpose of oral argument.
Oral argument may be held by the

Board in any case:
(a) When there is a novel issue not

previously considered by the Board; or
(b) When in the interests of justice

oral argument will serve to assist the
Board in carrying out the intent of any
of the Acts; or

(c) To resolve conflicting decisions
by administrative law judges on a sub-
stantial question of law.

§ 802.305 Request for oral argument.
(a) During the pendency of an appeal,

but not later than the expiration of 20
days from the date of receipt of the re-
sponse brief provided by § 802.212, any
party may request oral argument. The
Board on its own motion may order
oral argument at any time.

(b) A request for oral argument shall
be submitted in the form of a motion,
specifying the issues to be argued and
justifying the need for oral argument
(see § 802.219).

(c) The party requesting oral argu-
ment shall set forth in the motion sug-
gested dates and alternate cities con-
venient to the parties when and where
they would be available for oral argu-
ment.

§ 802.306 Action on request for oral ar-
gument.

As expeditiously as possible after the
date upon which a request for oral ar-
gument is received, the Board shall de-
termine whether the request shall be
granted or denied.

§ 802.307 Notice of oral argument.
(a) In cases where a request for oral

argument has been approved or where
oral argument has been ordered, the
Board shall give all parties a minimum
of 30 days’ notice, in writing, by mail,
of the scope of argument and of the
time when, and place where, oral argu-
ment will be held.

(b) Once oral argument has been
scheduled by the Board, continuances
shall not be granted except for good
cause shown by a party, such as in
cases of extreme hardship or where at-
tendance of a party or his or her rep-
resentative is mandated at a previously
scheduled judicial proceeding. Unless
the ground for the request arises there-

after, requests for continuances must
be received by the Board at least 15
days before the scheduled date of oral
argument, must be served upon the
other parties and must specify good
cause why the requesting party cannot
be available for oral argument.

(c) The Board may cancel or resched-
ule oral argument on its own motion at
any time.

§ 802.308 Conduct of oral argument.
(a) Oral argument shall be held in

Washington, DC, unless the Board or-
ders otherwise, and shall be conducted
at a time reasonably convenient to the
parties. For good cause shown, the pre-
siding judge of the panel may, in his or
her discretion, postpone an oral argu-
ment to a more convenient time.

(b) The proceedings shall be con-
ducted under the supervision of the
Chairman or, if the Chairman is not on
the panel, the senior judge, who shall
regulate all procedural matters arising
during the course of the argument.

(c) Within the discretion of the
Board, oral argument shall be open to
the public and may be presented by any
party, representative, or duly author-
ized attorney. Presentation of oral ar-
gument may be denied by the Board to
a party who has not significantly par-
ticipated in the appeal prior to oral ar-
gument.

(d) The Board shall determine the
scope of any oral argument presented
and shall so inform the parties in its
notice scheduling oral argument pursu-
ant to § 802.307.

(e) The Board in its discretion shall
determine the amount of time allotted
to each party for argument and rebut-
tal.

§ 802.309 Absence of parties.
The unexcused absence of a party or

his or her authorized representative at
the time and place set for argument
shall not be the occasion for delay of
the proceeding. In such event, argu-
ment on behalf of other parties may be
heard and the case shall be regarded as
submitted on the record by the absent
party. The presiding judge may, with
the consent of the parties present, can-
cel the oral argument and treat the ap-
peal as submitted on the written
record.
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