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Subpart A—General Provisions

§142.1 Purpose.

The purpose of this part is to effec-
tuate section 504 of the Rehabilitation
Act of 1973, which is designed to elimi-
nate discrimination on the basis of
handicap in any program or activity
receiving Federal financial assistance.

§142.2 Application.

This part applies to all programs di-
rectly affecting handicapped individ-
uals in the United States carried on by
recipients of Federal financial assist-
ance pursuant to any authority held or
delegated by the Secretary of State, in-
cluding the federally-assisted programs
and activities listed in appendix A of
this part. (appendix A may be revised
from time-to-time by mnotice in the
FEDERAL REGISTER.) It applies to
money paid, property transferred, or
other Federal financial assistance ex-
tended under any such program after
the effective date of this regulation,
even if the application for such assist-
ance is approved prior to such effective
date. This part does not apply to:

(a) Any Federal financial assistance
by way of insurance or guaranty con-
tracts;

(b) Money paid, property transferred
or other assistance extended under any
such program before the effective date
of this part;

(c) Any assistance to any individual
who is the ultimate beneficiary under
any such program; and
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§142.3

(d) Any procurement of goods or serv-
ices, including the procurement of
training. This part does not bar selec-
tion and treatment reasonably related
to the foreign affairs objective or such
other authorized purpose as the Fed-
eral assistance may have. It does not
bar selections which are limited to par-
ticular groups where the purpose of the
program calls for such a limitation,
nor does it bar special treatment in-
cluding special courses of training, ori-
entation or counseling consistent with
such purpose.

§142.3 Definitions.

As used in this part, the term:

(a) Ezecutive order means Executive
Order 11914, entitled ‘‘Nondiscrimina-
tion with Respect to the Handicapped
in Federally-Assisted Programs,”’
issued April 28, 1976.

(b) The Act means the Rehabilitation
Act of 1973, Pub. L. 93-112, as amended
by the Rehabilitation Act Amendments
of 1974, Pub. L. 93-516, and the Rehabili-
tation Act of Amendments of 1978, Pub.
L. 95-602.

(c) Section 504 means section 504 of
the Rehabilitation Act of 1973, Pub. L.
93-112, as amended by the Rehabilita-
tion Act Amendments of 1974, Pub. L.
93-516, 29 U.S.C. 794: amendments of
1978, Pub. L. 95-602.

(d) Department means the Department
of State and includes each of its orga-
nizational units. It does not include
the Agency for International Develop-
ment.

(e) Secretary means the Secretary of
State or any officer or employee of the
Department to whom the Secretary has
heretofore delegated, or to whom the
Secretary may hereafter delegate, the
authority to act under the regulations
in this part.

(f) Recipient means any State or its
political subdivision, any instrumen-
tality of a state or its political subdivi-
sion, any public or private agency, in-
stitution, organization, or other enti-
ty, or any person to which Federal fi-
nancial assistance is extended directly
or through another recipient, including
any successor, assignee, or transferee
of a recipient, but excluding the ulti-
mate beneficiary of the assistance and
any sovereign foreign government.
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(g) Applicant for Assistance means one
who submits an application, request, or
plan required to be approved by a De-
partment official or by a recipient as a
condition or becoming a recipient.

(h) Federal financial assistance means
any grant, loan, contract (other than a
procurement contract or a contract of
insurance or guaranty), cooperative
agreement, or any other arrangement
by which the Department provides or
otherwise makes available assistance
in the form of:

(1) Funds;

(2) Services of Federal personnel; or

(3) Real and personal property or any
interest in or use of such property, in-
cluding:

(i) Transfers or leases of such prop-
erty for less than fair market value or
for reduced consideration; and

(ii) Proceeds from a subsequent
transfer or lease of such property if the
Federal share of its fair market value
is not returned to the Federal Govern-
ment.

(i) Facility means all or any portion
of buildings, structures, equipment,
roads, walks, parking lots, or other
real or personal property or interest in
such property.

(j) Handicapped person. (1) means any
person who: (i) has a physical or men-
tal impairment which substantially
limits one or more major life activi-
ties, (ii) has a record of such an impair-
ment, or (iii) is regarded as having
such an impairment.

(2) As used in paragraph (j)(1) of this
section, the phrase:

(1) Physical or mental impairment
means (A) any physiological disorder
or condition, cosmetic disfigurement,
or anatomical loss affecting one or
more of the following body systems:
Neurological; musculoskeletal; special
sense organs; respiratory, including
speech organs; cardiovascular; repro-
ductive, digestive; genitourinary;
hemic and lymphatic; skin; and endo-
crine; or (B) any mental or psycho-
logical disorder, such as mental retar-
dation, organic brain syndrome, emo-
tional or mental illness, and specific
learning disabilities. The term ‘‘phys-
ical or mental impairment” includes,
but is not limited to, such diseases and
conditions as orthopedic, visual,
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speech, and hearing impairments, cere-
bral palsy, epilepsy, muscular dys-
trophy, multiple sclerosis, cancer,
heart disease, diabetes, mental retar-
dation, emotional illness and drug ad-
diction and alcoholism.

(ii) Major life activities means func-
tions such as caring for one’s self, per-
forming manual tasks, walking, seeing,
hearing, speaking, breathing, learning,
and working.

(iii) Has a record of such an impairment
means has a story of, or has been
misclassified as having, a mental or
physical impairment that substantially
limits one or more major life activi-
ties.

(iv) Is regarded as having an impair-
ment means (A) has a physical or men-
tal impairment that does not substan-
tially limit major life activities but
that is treated by a recipient as consti-
tuting such a limitation; (B) has a
physical or mental impairment that
substantially limits major life activi-
ties only as a result of the attitudes of
others toward such impairments, or (C)
has none of the impairments defined in
paragraph (j)(2)(i) of this section but is
treated by a recipient as having such
an impairment.

(k) Qualified handicapped person
means:

(1) With respect to employment, a
handicapped person who, with reason-
able accommodation, can perform the
essential functions of the job in ques-
tion;

(2) With respect to public pre-school,
elementary, secondary, or adult edu-
cational services, a handicapped per-
son, (i) of an age during which non-
handicapped persons are provided such
services, (ii) of any age during which it
is mandatory under State law to pro-
vide such services to handicapped per-
sons, or (iii) to whom a State is re-
quired to provide a free appropriate
public education under section 612 of
the Education of the Handicapped Act;
and

(3) With respect to postsecondary and
vocational education services, a handi-
capped person who meets the academic
and technical standard requisite to ad-
mission or participation in the recipi-
ent’s education program or activity;

(4) With respect to other services, a
handicapped person who meets the es-

§142.4

sential eligibility requirements for the
recipient of such services.

(1) Handicap means any conditions or
characteristic that renders a person a
handicapped person as defined in para-
graph (j) of this section.

§142.4 Discrimination prohibited.

(a) General. No qualified handicapped
person shall on the basis of handicap,
be excluded from participation in, be
denied the benefits of, or otherwise be
subjected to discrimination under any
program or activity which receives or
benefits from Federal financial assist-
ance.

(b) Discriminatory actions prohibited.
(1) A recipient, in providing any aid,
benefit, or service, may not, directly or

through contractual, licensing, or
other arrangements, on the basis of
handicap:

(i) Deny a qualified handicapped per-
son the opportunity to participate in
or benefit from the aid, benefit or serv-
ice;

(ii) Afford a qualified handicapped
person an opportunity to participate in
or benefit from the aid, benefit, or
service that is not equal to that af-
forded others;

(iii) Provide a qualified handicapped
person with aid, benefit, or service that
is not as effective in affording equal
opportunity to obtain the same result,
to gain the same benefit, or to reach
the same level of achievement as that
provided to others;

(iv) Provide different or separate aid,
benefits, or services to handicapped
persons or to any class of handicapped
person unless such action is necessary
to provide qualified handicapped per-
sons with aid, benefits, or services that
are as effective as those provided to
others;

(v) Aid or perpetuate discrimination
against a qualified handicapped person
by providing significant assistance to
any agency, organization, or person
that discriminates on the basis of
handicap in providing any aid, benefit,
or service to beneficiaries of the recipi-
ents program;

(vi) Deny a qualified handicapped
person the opportunity to participate
as a member of planning or advisory
boards; or
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(vii) Otherwise limit a qualified
handicapped person in the enjoyment
of any right, privilege, advantage, or
opportunity enjoyed by others receiv-
ing an aid, benefit, or service.

(2) For purposes of this part, aids,
benefits, and services to be effective,
are not required to produce identical
result or level of achievement for
handicapped and nonhandicapped per-
sons, but must afford handicapped per-
son equal opportunity to obtain the
same result, to gain the same benefit,
or to reach the same level of achieve-
ment, in the most integrated setting
appropriate to the person’s needs.

(3) Despite the existence of separate
or different programs or activities pro-
vided in accordance with this part, a
recipient may not deny a qualified
handicapped person the opportunity to
participate in such programs or activi-
ties that are not separate or different.

(4) A recipient may not, directly or
through contractual or other arrange-
ments, utilize criteria or methods of
administration (i) that have the effect
of subjecting qualified handicapped
persons to discrimination on the basis
of handicap, (ii) that have the purpose
or effect of defeating or substantially
impairing accomplishment of the ob-
jectives of the recipient’s program with
respect to handicapped persons, or (iii)
that perpetuate the discrimination
with respect to another recipient if
both recipients are subject to common
administrative control or are agencies
of the same State.

(5) In determining the site or loca-
tion or a facility, an applicant for as-
sistance or a recipient may not make
selections (i) that have the effect of ex-
cluding handicapped persons from, de-
nying them the benefits of, or other-
wise subjecting them to discrimination
under any program or activity that re-
ceives or benefits from Federal finan-
cial assistance of (ii) that have the pur-
pose or effect of defeating or substan-
tially impairing the accomplishment of
the objectives of the program or activ-
ity with respect to handicapped per-
sons.

(6) As used in this section, the aid,
benefit, or service provided under a
program or activity receiving or bene-
fiting from Federal financial assistance
includes any aid, benefit, or service

22 CFR Ch. | (4-1-01 Edition)

provided in or through a facility that
has been constructed, expanded, al-
tered, leased or rented, or otherwise ac-
quired, in whole or in part with Federal
financial assistance.

(c) Programs limited by Federal law.
The exclusion of a handicapped person
from the benefits or a program limited
by Federal statute or executive order
to a different class of handicapped per-
sons is not prohibited by this part.

(d) Recipients shall administer pro-
grams and activities in the most inte-
grated setting appropriate to the needs
of qualified handicapped persons.

(e) Recipients shall ensure that com-
munications with their applicants, em-
ployees, and handicapped persons par-
ticipating in their programs and activi-
ties, or receiving aids, or benefits of
services, are available to persons with
impaired vision and hearing in appro-
priate modes, including braille, en-
larged type, sign language and tele-
communication devices for the deaf.

§142.5 Assurances required.

(a) Assurances. An applicant for Fed-
eral financial assistance for a program
or activity to which this part applies
shall submit an assurance on a form
specified by the Secretary, that the
program will be operated in compliance
with this part. An applicant may incor-
porate these assurances by reference in
subsequent applications to the Depart-
ment.

(b) Duration of obligations. (1) In the
case of Federal financial assistance ex-
tended in the form of real property or
to provide real property or structures
on the property, the assurance will ob-
ligate the recipient or, in the case of a
subsequent transfer, the transferee, for
the period during which the real prop-
erty or structures are used for the pur-
poses for which Federal financial as-
sistance is extended or for another pur-
pose involving the provision of similar
services or benefits.

(2) Where no transfer of property is
involved but property is purchased or
improved with Federal financial assist-
ance, the recipient shall agree to in-
clude the covenant described in para-
graph (c)(1) of this section in the in-
strument effecting or recording any
subsequent transfer of the property.
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(3) Where Federal financial assist-
ance is provided by the Department in
the form of real property or interest in
real property, the covenant shall also
include a condition coupled with a
right to be reserved by the Department
to revert title to the property in the
event of a breach of the covenant. If a
transferee of real property proposes to
mortgage or otherwise encumber the
real property as security for financing
construction of new, or improvement of
existing facilities on the property for
the purposes for which the property
was transferred, the Secretary may,
upon request of the transferee and if
necessary to accomplish such financing
and upon such conditions as the Sec-
retary deems appropriate, agree to for-
bear the exercise of such right to re-
vert title for so long as the lien of such
mortgage or other encumbrance re-
mains effective.

§142.6 Remedial action, voluntary ac-
tion, and self-evaluation.

(a) Remedial action. (1) If the Sec-
retary finds that a recipient has dis-
criminated against persons on the basis
of handicap in violation of section 504
of the Act or this part, the recipient
shall take such remedial action as the
Secretary deems necessary to over-
come the effects of the discrimination.

(2) Where a recipient is found to have
discriminated against persons on the
basis of handicap in violation of sec-
tion 504 of the Act or this part and
where another recipient exercises con-
trol over the recipient that has dis-
criminated, the Secretary, where ap-
propriate, may require either or both
recipients to take remedial action.

(3) The Secretary may, where nec-
essary to overcome the effects of dis-
crimination in violation of section 504
of the Act or this part, require a recipi-
ent to take action (i) with respect to
handicapped persons who are no longer
participants in the recipient’s program
but who were participants in the pro-
gram when such discrimination oc-
curred, or (ii), with respect to handi-
capped persons who would have been
participants in the program had the
discrimination not occurred.

(b) Voluntary action. A recipient may
take steps, in addition to any action
required by this part, to overcome the

§142.7

effects of conditions that resulted in
limited participation in the recipient’s
program or activity by qualified handi-
capped persons.

(c) Self-evaluation. (1) A recipient
shall, within six months of the effec-
tive date of this part:

(i) Evaluate, with the assistance of
interested persons, including handi-
capped persons or organizations rep-
resenting handicapped persons, its cur-
rent policies and practices and the ef-
fects thereof that do not or may not
meet the requirements of this part;

(ii) Modify, after consultation with
interested persons, including handi-
capped persons or organizations rep-
resenting handicapped persons, any
policies and practices that do not meet
the requirements of this part; and

(iii) Take, after consultation with in-
terested persons, including handi-
capped persons or organizations rep-
resenting handicapped persons, appro-
priate remedial steps to eliminate the
effects of any discrimination that re-
sulted from adherence to these policies
and practices.

(2) A recipient shall, for at least
three years following completion of the
evaluation required under paragraph
(c)(1) of this section, maintain on file,
make available for public inspection,
and provide to the Secretary upon re-
quest: (i) A list of the interested per-
sons consulted, (ii) a description of
areas examined and any problems iden-
tified, and (iii) a description of any
modifications made and of any reme-
dial steps taken.

§142.7 Designation of responsible em-
ployee and adoption of grievance
procedures.

(a) Designation of responsible employee.
A recipient that employs 15 or more
persons shall designate at least one
person to coordinate its efforts to com-
ply with this part.

(b) Adoption of grievance procedures. A
recipient that employs 15 or more per-
sons shall adopt grievance procedures
that incorporate appropriate due proc-
ess for the prompt and equitable reso-
lution of complaints alleging any ac-
tion prohibited by this part.
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§142.8 Notice.

(a) A recipient shall take appropriate
initial and continuing steps to notify
participants, beneficiaries, applicants,
and employees, including those with
impaired vision or hearing, and unions
or professional organizations holding
collective bargaining or professional
agreements with the recipient that it
does not discriminate on the basis of
handicap in violation of section 504 of
the Act or this part. The notification
shall state, where appropriate, that the
recipient does not discriminate in ad-
mission or access to, or treatment or
employment in, its programs and ac-
tivities. The notification shall also in-
clude an identification of the respon-
sible employee designated pursuant to
§142.7(a). A recipient shall make the
initial notification required by this
paragraph within 90 days of the effec-
tive date of this part. Methods of ini-
tial and continuing notification may
include but are not limited to the post-
ing of notices, publication in news-
papers and magazines, placement of no-
tices in recipients’ publications, dis-
tribution of memoranda or other writ-
ten communications; and with persons
with impaired vision and hearing,
through appropriate modes including
braille, enlarged type, sign language,
and telecommunication devices for the
deaf.

(b) If a recipient publishes or uses re-
cruitment materials or publications
containing general information that it
makes available to participants, bene-
ficiaries, applicants or employees, it
shall include in those materials or pub-
lications a statement of the policy de-
scribed in paragraph (a) of this section.
A recipient may meet the requirement
of the paragraph either by including
appropriate inserts in existing mate-
rials and publications or by revising
and reprinting the materials and publi-
cations.

§142.9 Administrative
for small recipients.

The Secretary may require any re-
cipient with fewer than fifteen employ-
ees, or any class of such recipients, to
comply with §142.7, in whole or in part,
when the Secretary finds a violation of
this part or finds that such compliance
will not significantly impair the abil-

requirements
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ity of the recipient or class of recipi-
ents to provide benefits or services.

§142.10 Effect of State or local law or
other requirements and effect of
employment opportunities.

(a) The obligation to comply with
this part is not obviated or alleviated
by the existence of any State or local
law or other requirement that, on the
basis of handicap, imposes prohibitions
or limits upon the eligibility of quali-
fied handicapped persons to receive
services or to practice any occupation
or profession.

(b) The obligation to comply with
this part is not obviated or alleviated
because employment opportunities in
any occupation or profession are or
may be more limited for handicapped
persons than for nonhandicapped per-
sons.

Subpart B—Employment Practices

§142.11 Discrimination prohibited.

(a) General. (1) No qualified handi-
capped person shall, on the basis of
handicap, be subjected to discrimina-
tion in employment under any program
or activity receiving Federal financial
assistance.

(2) A recipient shall make all deci-
sions concerning employment under
any program or activity to which this
part applies in a manner which ensures
that discrimination on the basis of
handicap does not occur and may not
limit, segregate, or classify applicants
or employees in any way that ad-
versely affects their opportunities or
status because of handicap.

(3) A recipient may not participate in
a contractual or other relationship
that has the effect of subjecting quali-
fied handicapped applicants or employ-
ees to discrimination prohibited by
this subpart. This includes relation-
ships with employment and referral
agencies, with labor unions, with orga-
nizations providing or administering
fringe benefits to employees of the re-
cipient, and with organizations pro-
viding training and apprenticeship pro-
grams.

(b) Specific activities. The provisions
of this part apply to:
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(1) Recruitment, advertising, and the
processing of applications for employ-
ment;

(2) Hiring, upgrading, promotion,
award of tenure, demotion, transfer,
layoff, termination, right to return
from layoff, and rehiring;

(3) Rates of pay or any other form of
compensation and changes in com-
pensation;

(4) Job assignments, job classifica-
tion, organizational structures, posi-
tion descriptions, lines of progression,
and seniority lists;

(5) Leaves of absence, sick leave, or
any other leave;

(6) Fringe benefits available by vir-
tue of employment whether or not ad-
ministered by the recipient;

(7) Selection and financial support
for training, including apprenticeship,
professional meetings, conferences and
other related activities, and selection
for leaves of absence to pursue train-
ing;

(8) Employer sponsored activities, in-
cluding social or recreational pro-
grams; and

(9) Any other condition, or privilege
of employment.

(c) A recipient’s obligation to comply
with this subpart is not affected by any
inconsistent term of any collective
bargaining agreement to which it is a
party.

§142.12

(a) A recipient shall make reasonable
accommodation to the known physical
or mental limitations of an otherwise
qualified handicapped applicant or em-
ployee unless the recipient can dem-
onstrate that the accommodation
would impose an undue hardship on the
operation of the program.

(b) Reasonable accommodation may
include: (1) Making facilities used by
employees readily accessible to and us-
able by handicapped persons, and (2)
job restructuring, part-time or modi-
fied work schedules, acquisition or
modification of equipment or devices,
the provision of readers or interpreters,
and other similar actions.

(c) In determining pursuant to para-
graph (a) of this section whether an ac-
commodation would impose an undue
hardship on the operation of a recipi-

Reasonable accommodation.

§142.14

ent’s program, factors to be considered
include:

(1) The overall size of the recipient’s
program with respect to number and
type of facilities, and size of budget;

(2) Job restructuring, part-time or
modified work schedules, acquisition
and or modification of equipment of de-
vices such as telecommunication de-
vices for the deaf, the provision of
readers or interpreters and other simi-
lar actions including the use of braille,
enlarged type, and sign language, when
appropriate.

(3) The nature and cost of the accom-
modation needed.

(d) A recipient may not deny any em-
ployment opportunity to a qualified
handicapped employee or applicant if
the basis for the denial is the need to
make reasonable accommodation to
the physical or mental limitations of
the employee or applicant.

§142.13 Employment criteria.

(a) A recipient may not make use of
any employment test or other selection
criterion that screens out or tends to
screen out handicapped persons or any
class of handicapped persons unless:

(1) The test score or other selection
criterion, as used by the recipient, is
shown to be job-related for the position
in question, and

(2) Alternative job-related tests or
criteria that do not screen out or tend
to screen out as many handicapped per-
sons are not shown by the Secretary to
be available.

(b) A recipient shall select and ad-
minister tests concerning employment
to ensure that when administered to
any applicant or employee who has a
handicap that impairs sensory, man-
ual, speaking, or other skills, the test
results accurately reflect the appli-
cant’s or employee’s job skills, apti-
tude, or whatever factor the test pur-
ports to measure, rather then reflect-
ing the applicant’s impaired sensory,
manual, speaking, or other skills (ex-
cept where those skills are the factors
that the test purports to measure).

§142.14 Preemployment inquiries.

(a) Except as provided in paragraphs
(b) and (c) of this section, a recipient
may not conduct a preemployment
medical examination or may not make
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preemployment inquiry of an applicant
as to whether the applicant is a handi-
capped person or as to the nature or se-
verity of a handicap. A recipient may,
however, make preemployment inquiry
into an applicant’s ability to perform
job-related functions.

(b) When a recipient is taking reme-
dial action to correct the effects of
past discrimination pursuant to
§142.6(a), when a recipient is taking
voluntary action to overcome the ef-
fect of conditions that resulted in lim-
ited participation in its federally as-
sisted program or activity pursuant to
§142.6(b), or when a recipient is taking
affirmative action pursuant to section
503 of the Act, the recipient may invite
applicants for employment to indicate
whether and to what extent they are
handicapped: Provided, That:

(1) The recipient states clearly on
any written questionnaire used for this
purpose or makes clear orally, if no
written questionnaire is used, that the
information requested is intended for
use solely in connection with its reme-
dial action obligations or its voluntary
or affirmative action efforts; and

(2) The recipient states clearly that
the information is being requested on a
voluntary basis, that it will be kept
confidential as provided in paragraph
(d) of this section, that refusal to pro-
vide it will not subject the applicant or
employee to any adverse treatment,
and that is will be used only in accord-
ance with this part.

(c) Nothing in this section shall pro-
hibit a recipient from conditioning an
offer of employment on the results of a
medical examination conducted prior
to the employee’s entrance on duty.
Provided, That: (1) All entering employ-
ees are subjected to such an examina-
tion regardless of handicap, and (2) the
results of such an examination are used
only in accordance with the require-
ment of this part.

(d) Information obtained in accord-
ance with this section as to the med-
ical condition or history of the appli-
cant shall be collected and maintained
on separate forms that shall be ac-
corded confidentiality as medical
records except that:

(1) Supervisors and managers may be
informed regarding restrictions on the
work or duties of handicapped persons
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and regarding necessary accommoda-
tion;

(2) First aid and safety personnel
may be informed, where appropriate, if
the condition might require emergency
treatment; and

(3) Government officials inves-
tigating compliance with the Act shall
be provided relevant information upon
request.

Subpart C—Program Accessibility

§142.15 Discrimination prohibited.

No qualified handicapped person
shall, because a recipient’s facilities
are inaccessible to or wunusable by
handicapped persons, be denied the
benefits of, be excluded from participa-
tion in, or otherwise be subjected to
discrimination under any program or
activity to which the part applies.

§142.16 Existing facilities.

(a) Program accessibility. A recipient
shall operate each program or activity
to which this part applies so that the
program or activity when viewed in its
entirety is readily accessible to and us-
able by handicapped persons. This
paragraph does not require a recipient
to make each of its existing facilities
or every part of an existing facility ac-
cessible to and usable by handicapped
persons.

(b) Methods. A recipient may comply
with the requirement of paragraph (a)
of this section through such means as
the addition of equipment (e.g., tele-
communication device for the deaf) re-
design of equipment, reassignment of
classes or other services to accessible
buildings, assignment of aides to bene-
ficiaries, home visits, delivery of
health, welfare, or other social services
at alternate accessible sites, alteration
of existing facilities and construction
of new facilities in conformance with
the requirement of §142.18, or any other
method that results in making its pro-
gram or activity accessible to handi-
capped persons. A recipient is not re-
quired to make structural changes in
existing facilities where other methods
are effective in achieving compliance
with paragraph (a) of this section. In
choosing among available methods for
meeting the requirement of paragraph
(a) of this section, a recipient shall
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give priority to those methods that
offer programs and activities to handi-
capped persons in the most integrated
setting appropriate.

(c) Time period. A recipient shall com-
ply with the requirement of paragraph
(a) of this section within 60 days of the
effective date of this part except that
where structural changes in facilities
are necessary, such changes shall be
made within three years of the effec-
tive date of this part, but in any event
as expeditiously as possible.

(d) Transition plan. In the event that
structural changes to facilities are nec-
essary to meet the requirement of
paragraph (a) of this section, a recipi-
ent shall develop, within six months of
the effective date of this part, a transi-
tion plan setting forth the steps nec-
essary to complete such changes. The
plan shall be developed with the assist-
ance of interested persons, including
handicapped persons or organizations
representing handicapped persons. A
copy of the transition plan shall be
made available for public inspection.
The plan shall, at a minimum:

(1) Identify physical obstacles in the
recipient’s facilities that limit the ac-
cessibility of its program or activity to
handicapped persons;

(2) Describe in detail the methods
that will be used to make the facilities
accessible;

(3) Specify the schedule for taking
the steps necessary to achieve full pro-
gram accessibility and, if the time pe-
riod of the transition plan is longer
than one year, identify steps that will
be taken during each year of the tran-
sition period;

(4) Indicate the person responsible for
implementation of the plan; and

(5) A list of all handicapped persons
and organizations consulted in the plan
formulation process.

(e) Notice. The recipient shall adopt
and implement procedures to ensure
that interested persons, including per-
sons with impaired vision or hearing,
can obtain information as to the exist-
ence and location of services, activi-
ties, and facilities that are accessible
to and usable by handicapped persons.

§142.17

§142.17 New construction.

(a) Design and construction. Each fa-
cility or part of a facility constructed
by, on behalf of, or for the use of a re-
cipient shall be designed, constructed,
and operated in a manner so that the
facility or part of the facility is acces-
sible to and usable by persons with
handicaps, if the construction was
commenced after the effective date of
this part.

(b) Alteration. BEach facility or part of
a facility which is altered by, on behalf
of, or for the use of a recipient after
the effective date of this part in a man-
ner that effects or could affect the
usability of the facility or part of the
facility shall, to the maximum extent
feasible, be altered so that the altered
portion of the facility is readily acces-
sible to and usable by persons with
handicaps.

(c) Conformance with Uniform Federal
Accessibility Standards. (1) Effective as
of January 18, 1991, design, construc-
tion, or alteration of buildings in con-
formance with sections 3-8 of the Uni-
form Federal Accessibility Standards
(USAF) (appendix A to 41 CFR subpart
101-19.6) shall be deemed to comply
with the requirements of this section
with respect to those buildings. Depar-
tures from particular technical and
scoping requirements of UFAS by the
use of other methods are permitted
where substantially equivalent or
greater access to and usability of the
building is provided.

(2) For purposes of this section, sec-
tion 4.1.6(1)(g) of UFAS shall be inter-
preted to exempt from the require-
ments of UFAS only mechanical rooms
and other spaces that, because of their
intended use, will not require accessi-
bility to the public or beneficiaries or
result in the employment or residence
therein of persons with physical handi-
caps.

(3) This section does not require re-
cipients to make building alterations
that have little likelihood of being ac-
complished without removing or alter-
ing a load-bearing structural member.

[65 FR 52138, 52140, Dec. 19, 1990]
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§§142.18—142.40
§§142.18—142.40 [Reserved]

Subpart D—Postsecondary
Education

§142.41 Application of this subpart.

Subpart D applies to postsecondary
education programs and activities, in-
cluding postsecondary vocational edu-
cation programs and activities, that re-
ceive or benefit from Federal financial
assistance from the Department of
State, and to recipients that operate,
or that receive or benefit from Federal
financial assistance for the operation
of, such programs or activities.

§142.42 Admissions and recruitment.

(a) General. Qualified handicapped
persons may not, on the basis of handi-
cap, be denied admission or be sub-
jected to discrimination in admission
or recruitment by a recipient to which
this subpart applies.

(b) Admissions. In administering its
admission policies, a recipient to which
this subpart applies:

(1) May not apply limitations upon
the number or proportion of handi-
capped persons who may be admitted;

(2) May not make use of any test or
criterion for admission that has a dis-
proportionate, adverse effect on handi-
capped persons or any class of handi-
capped persons unless (i) the test or
criterion, as used by the recipient, has
been validated as a predictor of success
in the education program of activity in
question and (ii) alternate tests or cri-
teria that have a less disproportionate,
adverse effect are not shown by the
Secretary to be available;

(3) Shall assure itself that (i) admis-
sions tests are selected and adminis-
tered so as to ensure that, when a test
is administered to an applicant who
has a handicap that impairs sensory,
manual, or speaking skills, the test re-
sults accurately reflect the applicant’s
aptitude or achievement level or what-
ever other factor the test purports to
measure, rather than reflecting the ap-
plicant’s impaired sensory, manual,
speaking or other skills (except where
those skills are the factors that the
test purports to measure); (ii) admis-
sions tests that are designed for per-
sons with impaired sensory, manual,
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speaking or other skills are offered as
often and in as timely a manner as are
other admissions tests; and (iii) admis-
sions tests are administered in facili-
ties that, are accessible to handicapped
persons; and

(4) Except as provided in paragraph
(c) of this section, may not make
preadmission inquiry as to whether an
applicant for admission is a handi-
capped person but, after admission,
may make inquiries on a confidential
basis as to handicaps that may require
accommodation.

(c) Preadmission inquiry exception.
When a recipient is taking remedial ac-
tion to correct the effects of past dis-
crimination pursuant to §142.6(a) or
when a recipient is taking voluntary
action to overcome the effects of condi-
tions that resulted in limited partici-
pation in its federally assisted program
or activity pursuant to §142.6(b), the
recipient may invite applicants for ad-
missions to indicate whether and to
what extent they are handicapped; Pro-
vided, That: (1) The recipient states
clearly on any written questionnaire
used for this purpose or makes clear
orally if no written questionnaire is
used that the information requested is
intended for use solely in connection
with its remedial action obligations or
its voluntary action efforts; and

(2) The recipient states clearly that
the information is being requested on a
voluntary basis, that it will be kept
confidential, that refusal to provide it
will not subject the applicant to any
adverse treatment, and that it will be
used only in accordance with this part.

(d) Validity studies. For the purpose of
paragraph (c)(2) of this section, a re-
cipient may base prediction equations
on first year grades, but shall conduct
periodic validity studies against the
criterion of overall success in the edu-
cation program or activity in question
in order to monitor the general valid-
ity of the test scores.

§142.43 Treatment of students;
eral.

gen-

(a) No qualified handicapped student
shall, on the basis of handicap, be ex-
cluded from participation in, be denied
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the benefits of, or otherwise be sub-
jected to discrimination under any aca-
demic, research, occupational, train-
ing, housing, health, insurance, coun-
seling, financial aid, physical edu-
cation, athletics, recreation, transpor-
tation, other extracurricular, or other
postsecondary education program or
activity to which this subpart applies.

(b) A recipient to which this subpart
applies that considers participation by
students in education programs activi-
ties not operated wholly by the recipi-
ent as part of, or equivalent to, an edu-
cation program or activity operated by
the recipient shall assure itself that
the other education program or activ-
ity, as a whole, provides an equal op-
portunity for the participation of
qualified handicapped persons.

(c) A recipient to which this subpart
applies may not, on the basis of handi-
cap, exclude any qualified handicapped
student from any course, course of
study, or other part of its education
program or activity.

(d) A recipient to which this subpart
applies shall operate its programs and
activities in the most integrated set-
ting appropriate.

§142.44 Academic adjustments.

(a) Academic requirements. A recipient
to which this subpart applies shall
make such modifications to its aca-
demic requirements as are necessary to
ensure that such requirements do not
discriminate or have the effect of dis-
crimination, on the basis of handicap,
against a qualified handicapped appli-
cant or student. Academic require-
ments that the recipient can dem-
onstrate are essential to the program
of instruction being pursued by such
student or to any directly related li-
censing requirement will not be re-
garded as discriminatory within the
meaning of this section. Modifications
may include changes in the length of
time permitted for the completion of
degree requirements, substitution of
specific courses required for the com-
pletion of degree requirements, and ad-
aptation of the manner in which spe-
cific courses are conducted.

(b) Other rules. A recipient to which
this subpart applies may not impose
upon handicapped students other rules,
such as the prohibition of tape record-

§142.45

ers in classrooms or of dog guides in
campus buildings, that have the effect
of limiting the participation of handi-
capped students in the recipient’s edu-
cation program or activity.

(c) Course examinations. In its exami-
nations or other procedures for evalu-
ating students’ academic achievement
in its program, a recipient to which
this subpart applies shall provide such
methods for evaluating the achieve-
ment of students who have a handicap
that impairs sensory, manual, speaking
or other skills as will best ensure that
the results of the evaluation represent
the student’s achievement 1in the
course, rather than reflecting the stu-
dent’s impaired sensory, manual,
speaking or other skills (except where
such skills are the factors that the test
purports to measure).

(d) Auziliary aids. (1) A recipient to
which this subpart applies shall take
such steps as are necessary to ensure
that no handicapped student is denied
the benefits of, excluded from partici-
pation in, or otherwise subjected to
discrimination under the education
program or activity operated by the re-
cipient because of the absence of edu-
cational auxiliary aids for students
with impaired sensory, manual, speak-
ing or other skills.

(2) Auxiliary aids may include taped
texts, interpreters, telecommunication
devices for the deaf or other effective
methods of making orally delivered
materials available to students with
hearing impairments, readers in librar-
ies for students with visual impair-
ments, classroom equipment adapted
for use by students with manual im-
pairments, and other similar services
and actions. Recipients need not pro-
vide attendants, individually pre-
scribed devices, readers for personal
use or study, or other devices or serv-
ices of a personal nature.

§142.45 Housing.

(a) Housing provided by the recipient. A
recipient that provides housing to its
nonhandicapped students shall provide
comparable, convenient, and accessible
housing to handicapped students at the
same cost as to others. At the end of
the transition period provided for in
subpart C of this part, such housing
shall be available in sufficient quantity
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and variety so that the scope of handi-
capped students’ choice of living ac-
commodation is, as a whole, com-
parable to that of nonhandicapped stu-
dents.

(b) Other housing. A recipient that as-
sists any agency, organization, or per-
son in making housing available to any
of its students shall take such action
as may be necessary to assure itself
that such housing is, as a whole, made
available in a manner that does not re-
sult in discrimination on the basis of
handicap.

§142.46 Financial and employment as-
sistance to students.

(a) Provisions of financial assistance.
(1) In providing financial assistance of
qualified handicapped persons, a recipi-
ent to which this subpart applies may
not:

(i) On the basis of handicap, provide
less assistance than is provided to non-
handicapped persons, limit eligibility
for assistance, or otherwise discrimi-
nate; or

(ii) Assist any entity or person that
provides assistance to any of the re-
cipient’s students in a manner that dis-
criminates against qualified handi-
capped persons on the basis of handi-
cap.

(2) A recipient may administer or as-
sist in the administration of scholar-
ships, fellowships, or other forms of fi-
nancial assistance established under
wills, trusts, bequests, or similar legal
instruments that require awards to be
made on the basis of factors that dis-
criminate or have the effect of dis-
criminating on the basis of handicap
only if the overall effect of the award
of scholarships, fellowships, and other
forms of financial assistance is not dis-
criminatory on the basis of handicap.

(b) Assistance in making available out-
side employment. A recipient that as-
sists any agency, organization, or per-
son in providing employment opportu-
nities to any of its students shall as-
sure itself that such employment op-
portunities, as a whole, are made avail-
able in a manner that would not vio-
late subpart B if they were provided by
the recipient.
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(c) Employment of students by recipi-
ents. A recipient that employs any of
its students may not do so in a manner
that violates subpart B.

§142.47 Non-academic services.

(a) Physical education and athletics. (1)
In providing physical education
courses, athletics and similar programs
and activities to any of its students, a
recipient to which this subpart applies
may not discriminate on the basis of
handicap. A recipient that offers phys-
ical education courses or that operates
or sponsors intercollegiate, club, or in-
tramural athletics shall provide to
qualified handicapped students an
equal opportunity for participation in
these activities.

(2) A recipient may offer to handi-
capped students physical education and
athletic activities that are separate or
different only if separate or differentia-
tion is consistent with the require-
ments of §142.43(d) and only if no quali-
fied handicapped student is denied the
opportunity to compete for teams or to
participate in courses that are not sep-
arate or different.

(b) Counseling and placement services.
A recipient to which this subpart ap-
plies that provides personal, academic
or vocational counseling, guidance, or
placement services to its students shall
provide these services without dis-
crimination on the basis of handicap.
The recipient shall ensure that quali-
fied handicapped students are not
counseled toward more restrictive ca-
reer objectives than are nonhandi-
capped students with similar interests
and abilities. This requirement does
not preclude a recipient from providing
factural information about licensing
and certification requirements that
may present obstacles to handicapped
persons in their pursuit of particular
careers.

(c) Social organiczations. A recipient
that provides significant asssistance to
fraternities, sororities, or similar orga-
nizations shall assure itself that the
membership practices of such organiza-
tions do not permit discrimination oth-
erwise prohibited by this subpart.
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§§142.48—142.60 [Reserved]

Subpart E—Health, Welfare,
Social, and Other Services

§142.61 Application of this subpart.

Subpart E applies to health, welfare,
social and other programs and activi-
ties that receive or benefit from Fed-
eral financial assistance and to recipi-
ents that operate, or that receive or
benefit from Federal financial assist-
ance for the operation of such pro-
grams or activities.

§142.62 Health, welfare, social, and
other services.

(a) General. In providing health, wel-
fare, social and other services or bene-
fits, a recipient may not, on the basis
of handicap:

(1) Deny a qualified handicapped per-
son these benefits or services;

(2) Afford a qualified handicapped
person an opportunity to receive bene-
fits or services that are not equal to
those offered nonhandicapped persons;

(3) Provide a qualified handicapped
person with benefits or services that
are not as effective (as defined in
§142.4(b)) as the benefits or services
provided to others;

(4) Provide benefits or services in a
manner that limits or has the effect of
limiting the participation of qualified
handicapped persons; or

(5) Provide different or separate ben-
efits or services to handicapped persons
except where mnecessary to provide
qualified handicapped persons with
benefits and services that are as effec-
tive as those provided to others.

(b) Notice. A recipient that provides
notice concerning benefits or services
or written material concerning waivers
of rights or consent to treatment shall
take such steps as are necessary to en-
sure that qualified handicapped per-
sons, including those with impaired
sensory or speaking skills, are not de-
nied effective notice because of their
handicap.

(c) Emergency treatment for the hearing
impaired. A recipient hospital that pro-
vides health services or benefits shall
establish a procedure for effective com-
munication with persons with impaired
hearing for the purpose of providing
emergency health care.

§142.70

(d) Auzxiliary aids. (1) A recipient to
which this subpart applies that em-
ploys 15 or more persons shall provide
appropriate auxiliary aids to persons
with impaired sensory, manual, speak-
ing or other skills (where necessary) to
afford such persons an equal oppor-
tunity to benefit from the service in
question.

(2) The Secretary may require recipi-
ents with fewer than 15 employees to
provide auxiliary aids where the provi-
sion of aids would not significantly im-
pair the ability of the recipient to pro-
vide its benefits or services.

(e) For the purpose of this paragraph,
auxiliary aids may include brailled and
taped material, interpreters, and other
aids for persons with impaired hearing
or vision.

§142.63 Drug and alcohol addicts.

A recipient to which this subpart ap-
plies that operates a general hospital
or outpatient facility may not dis-
criminate in admission or treatment
against a drug or alcohol abuser or al-
coholic who is suffering from a medical
condition, because of the person’s drug
or alcohol abuse or alcoholism.

Subpart F—Procedures

§142.70 Procedures.

The procedural provisions applicable
to title VI of the Civil Rights Act of
1964 apply to this part. These proce-
dures are found in 22 CFR subchapter
O, part 141.

APPENDIX A TO PART 142—GRANTS AND
ACTIVITIES TO WHICH THIS PART AP-
PLIES

Programs of Financial Assistance Adminis-
tered by the Department of State Subject to
Handicap Discrimination Regulations.

1. Resettlement of Refugees in the United
States Under the Migration and Refugee As-
sistance Act of 1962, as amended (22 U.S.C.
2601 et seq. (1976)).

2. Non-reimbursable assignment of Foreign
Service officers to State or local govern-
ments, public schools, community colleges,
and other public or private nonprofit organi-
zations designated by the Secretary of State
(section 576 of the Foreign Service Act of
1946, as amended; 22 U.S.C. 966 (1976)).

3. Diplomat-in-Residence Program of the
Foreign Service Institute under Title VII of
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the Foreign Service Act of 1946, as amended
(22 U.S.C. 1041, et seq. (1976)).

PART 143—NONDISCRIMINATION
ON THE BASIS OF AGE IN PRO-
GRAMS OR ACTIVITIES RECEIV-
ING FEDERAL FINANCIAL ASSIST-
ANCE

Subpart A—General

Sec.

143.1 What is the purpose of age discrimina-
tion regulations?

143.2 To what programs do these regula-
tions apply?

143.3 Definitions.

Subpart B—Standards for Determining Age
Discrimination

143.11 Standards.

Subpart C—Duties of Agency Recipients

143.21
143.22
143.23
143.24

General responsibilities.
Notice to subrecipients.
Self-evaluation.
Information requirements.

Subpart D—Investigation, Conciliation, and
Enforcement Procedures

143.31
143.32
143.33

Compliance reviews.

Complaints.

Mediation.

143.34 Investigation.

143.35 Prohibition against intimidation or
retaliation.

143.36 Compliance procedure.

143.37 Hearings, decisions, post-termination
proceedings.

143.38 Remedial action by recipient.

143.39 Alternate funds disbursal procedure.

APPENDICES A-C TO PART 143—LIST OF AF-
FECTED PROGRAMS

AUTHORITY: Age Discrimination Act of 1975,
as amended, 42 U.S.C. 5101 et seq.; 46 CFR 90;
22 U.S.C. 2658.

SOURCE: 45 FR 31713, May 14, 1980, unless
otherwise noted.

Subpart A—General

§143.1 What is the purpose of the age
discrimination regulations?

The purpose of these regulations is to
set out the policies and procedures for
the three foreign affairs agencies
(State, USICA and AID) under the Age
Discrimination Act of 1975 and the gov-
ernment-wide age discrimination regu-
lations at 45 CFR part 90 (published at
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44 FR 33768, June 12, 1979). The Act and
the government-wide regulations pro-
hibit discrimination on the basis of age
in programs or activities in the United
States receiving federal financial as-
sistance. The Act and the government-
wide regulations permit federally as-
sisted programs and activities, and re-
cipients of federal funds, to continue to
use age distinctions and factors other
than age which meet the requirements
of the Act and the government-wide
regulations.

§143.2 To what programs do these reg-
ulations apply?

These regulations apply to each for-
eign affairs agency recipient and to
each program or activity in the United
States operated by the recipient which
receives or benefits from federal finan-
cial assistance provided by any of these
agencies.

§143.3 Definitions.

(a) The following terms used in this
part are defined in the government-
wide regulations (45 CFR 90.4, 44 FR
33768):

Act

Action

Age

Age distinction

Age-related term

Federal financial assistance
Recipient (including subrecipients)
United States

(b) As used in this part:

(1) Agency means the Department of
State, the U.S. International Commu-
nication Agency, and the Agency for
International Development.

(2) Secretary means the Secretary of
State, the Director of the U.S. Inter-
national Communication Agency, and
the Administrator of the Agency for
International Development, or the des-
ignee of such officer.

(3) Subrecipient means any of the enti-
ties in the definition of ‘‘recipient’ to
which a recipient extends or passes on
Federal financial assistance. A sub-
recipient is generally regarded as a re-
cipient of Federal financial assistance
and has all the duties of a recipient in
these regulations.
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