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amounts required to be disclosed will
satisfy these reporting requirements.

(e) Effective date. This section is ef-
fective for taxable years of the tax-
payer for which the due date for filing
returns (without extensions) occurs
after December 31, 1988. However, if—

(1) A taxpayer has filed a return for
such a taxable year, without complying
with the reporting requirement of this
section, before November 13, 1989, or

(2) A taxpayer is not otherwise than
by paragraph (a) of this section re-
quired to file a return for a taxable
year before November 13, 1989,

Such taxpayer must file (apart from
any earlier filed return) the statement
required by paragraph (d) of this sec-
tion before June 12, 1990, by mailing
the required statement to the Internal
Revenue Service, P.O. Box 21086, Phila-
delphia, PA 19114. Any such statement
filed apart from a return must be
dated, signed and sworn to by the tax-
payer under the penalties of perjury. In
addition, with respect to any return
due (without extensions) on or before
March 10, 1990, the reporting required
by paragraph (a) of this section must
be made no later than June 12, 1990. If
a taxpayer files or has filed a return on
or before November 13, 1989, that pro-
vides substantially the same informa-
tion required by paragraph (d) of this
section, no additional submission will
be required. Foreign insurers and rein-
surers subject to reporting described in
paragraph (c)(7)(ii) of this section must
so report for calendar years 1988 and
1989 no later than August 15, 1990.

(f) Cross reference. For the provisions
concerning penalties for failure to dis-
close a treaty-based return position,
see section 6712 and § 301.6712–1.

[T.D. 8292, 55 FR 9440, Mar. 14, 1990; 55 FR
10237, Mar. 20, 1990, as amended by T.D. 8305,
55 FR 28609, July 12, 1990; T.D. 8733, 62 FR
53385, Oct. 14, 1997; T.D. 8734, 62 FR 53495, Oct.
14, 1997; T.D. 8804, 63 FR 72189, Dec. 31, 1998;
T.D. 8856, 64 FR 73413, Dec. 30, 1999]

TIME AND PLACE FOR PAYING TAX

PLACE AND DUE DATE FOR PAYMENT OF

TAX

§ 301.6151–1 Time and place for paying
tax shown on returns.

For provisions concerning the time
and place for paying tax shown on re-
turns with respect to a particular tax,
see the regulations relating to such
tax.

§ 301.6152–1 Installment payments.

For provisions relating to the install-
ment payments of income taxes, see
§ 1.6152–1 of this chapter (Income Tax
Regulations).

§ 301.6153–1 Installment payments of
estimated income tax by individ-
uals.

For provisions relating to install-
ment payments of estimated income
tax by individuals, see §§ 1.6153–1 to
1.6153–4, inclusive, of this chapter (In-
come Tax Regulations).

§ 301.6154–1 Installment payments of
estimated income tax by corpora-
tions.

For provisions relating to install-
ment payments of estimated income
tax by corporations, see §§ 1.6154–1 to
1.6154–3, inclusive, of this chapter (In-
come Tax Regulations).

§ 301.6155–1 Payment on notice and
demand.

Upon receipt of notice and demand
from the district director (including
the Director of International Oper-
ations) or the director of the regional
service center, there shall be paid at
the place and time stated in such no-
tice the amount of any tax (including
any interest, additional amounts, addi-
tions to the tax, and assessable pen-
alties) stated in such notice and de-
mand.
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§ 301.6159–1 Agreements for payment
of tax liability in installments.

(a) Authority and definition. A district
director, a director of a service center,
or a director of a compliance center
(the director) is authorized to enter
into a written agreement with a tax-
payer that allows the taxpayer to sat-
isfy a tax liability by making sched-
uled periodic payments until the liabil-
ity is fully paid if the director deter-
mines that such an installment agree-
ment will facilitate the collection of
the tax liability.

(b) Acceptance, form, and term of in-
stallment agreement—(1)(i) Acceptance or
rejection of installment agreement. The
director has the discretion to accept or
reject any proposed installment agree-
ment. As a condition to entering into
an installment agreement with a tax-
payer, the director may require that—

(A) The taxpayer agree to a reason-
able extension of the period of limita-
tions on collection; and

(B) The agreement contain terms and
conditions that protect the interests of
the government.

(ii) Example. The director may re-
quire that a taxpayer authorize direct
debit bank transfers as the method of
making installment payments under
the agreement.

(2) Form of installment agreement. A
written installment agreement may
take the form of a document signed by
the taxpayer and the director or a writ-
ten confirmation of an agreement en-
tered into by the taxpayer and the di-
rector that is mailed or personally de-
livered to the taxpayer.

(3) Term of accepted installment agree-
ment. Except as otherwise provided in
this section, an installment agreement
is effective from the day the director
signs the agreement to the day the
agreement ends by its terms.

(c) Alteration, modification, or termi-
nation of installment agreements by the
Internal Revenue Service—(1) Inadequate
information or jeopardy. The director
may terminate an installment agree-
ment if—

(i) The director determines that the
taxpayer or the taxpayer’s representa-
tive has provided to the Internal Rev-
enue Service information that is inac-
curate or incomplete in any material

respect in connection with the grant-
ing of the installment agreement; or

(ii) The director determines that col-
lection of any tax liability to which
the installment agreement applies is in
jeopardy.

(2) Subsequent change in financial con-
dition, failure to timely pay an install-
ment or another Federal tax liability, or
failure to provide requested financial in-
formation. The director may alter, mod-
ify, or terminate the terms of an in-
stallment agreement if—

(i) The director determines that the
financial condition of a taxpayer that
is a party to the installment agree-
ment has significantly improved; or

(ii) The taxpayer that is a party to
the installment agreement fails—

(A) To timely pay any installment in
accordance with the terms of the in-
stallment agreement;

(B) To pay any other Federal tax li-
ability when the liability becomes due;
or

(C) To provide updated financial in-
formation requested by the director.

(3) Request by taxpayer. Upon request
by a taxpayer that is a party to the in-
stallment agreement, the director may
alter, modify, or terminate the terms
of an installment agreement if the di-
rector determines that the financial
condition of the taxpayer has signifi-
cantly changed.

(4) Notice. Unless the director deter-
mines that collection of the tax is in
jeopardy, the director will notify the
taxpayer in writing at least 30 days be-
fore altering, modifying, or termi-
nating an installment agreement pur-
suant to paragraph (c)(1) or (2) of this
section. A notice provided pursuant to
this paragraph must briefly describe
the reason for the intended alteration,
modification, or termination. Upon re-
ceiving notice, the taxpayer may pro-
vide information showing that the rea-
son for the intended alteration, modi-
fication, or termination is incorrect.

(d) Actions by the Internal Revenue
Service during the term of the installment
agreement. Except as otherwise pro-
vided by the installment agreement,
during the term of the agreement the
director may take actions to protect
the interests of the government with
regard to the unpaid balance of the tax
liability to which the installment
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agreement applies (other than actions
pursuant to subchapter D of chapter 64
of subtitle F of the Internal Revenue
Code against a person that is a party to
the agreement), including any actions
enumerated in the agreement. The ac-
tions include, for example—

(1) Requesting updated financial in-
formation from any party to the agree-
ment;

(2) Conducting further investigations
(including the issuance and enforce-
ment of summonses) in connection
with the tax liability to which the in-
stallment agreement applies;

(3) Filing or refiling notices of fed-
eral tax lien; and

(4) Taking collection action against
any person who is not a party to the
agreement but who is liable for the tax
to which the agreement applies.

(e) Termination. If an installment
agreement is terminated by the direc-
tor, the director may pursue collection
of the unpaid balance of the tax liabil-
ity.

(f) Cross-reference. Pursuant to sec-
tion 6601(b)(1), the last day prescribed
for payment is determined without re-
gard to any installment agreement, in-
cluding for purposes of computing pen-
alties and interest provided by the In-
ternal Revenue Code.

(g) Effective date. This section is ef-
fective December 23, 1994.

[T.D. 8583, 59 FR 66193, Dec. 23, 1994]

EXTENSION OF TIME FOR PAYMENT

§ 301.6161–1 Extension of time for pay-
ing tax.

For provisions concerning the exten-
sion of time for paying a particular tax
or for paying an amount determined as
a deficiency, see the regulations relat-
ing to such tax.

§ 301.6162–1 Extension of time for pay-
ment of tax on gain attributable to
liquidation of personal holding
companies.

For provisions relating to the exten-
sion of time for payment of tax on gain
attributable to liquidation of personal
holding companies, see § 1.6162–1 of this
chapter (Income Tax Regulations).

§ 301.6163–1 Extension of time for pay-
ment of estate tax on value of rever-
sionary or remainder interest in
property.

For provisions relating to the exten-
sion of time for payment of estate tax
on value of reversionary or remainder
interest in property, see § 20.6163–1 of
this chapter (Estate Tax Regulations).

§ 301.6164–1 Extension of time for pay-
ment of taxes by corporations ex-
pecting carrybacks.

For provisions relating to the exten-
sion of time for payment of taxes by
corporations expecting carrybacks, see
§§ 1.6164–1 to 1.6164–9, inclusive, of this
chapter (Income Tax Regulations).

§ 301.6165–1 Bonds where time to pay
the tax or deficiency has been ex-
tended.

For provisions concerning bonds
where time to pay a tax or deficiency
has been extended, see the regulations
relating to the particular tax.

§ 301.6166–1 Extension of time for pay-
ment of estate tax where estate con-
sists largely of interest in closely
held business.

For provisions relating to the exten-
sion of time for payment of estate tax
where estate consists largely of inter-
est in closely held business, see
§§ 20.6166–1 to 20.6166–4, inclusive, of this
chapter (Estate Tax Regulations).

ASSESSMENT

In General

§ 301.6201–1 Assessment authority.
(a) In general. The district director is

authorized and required to make all in-
quiries necessary to the determination
and assessment of all taxes imposed by
the Internal Revenue Code of 1954 or
any prior internal revenue law. The
district director is further authorized
and required, and the director of the
regional service center is authorized,
to make the determinations and the as-
sessments of such taxes. However, cer-
tain inquiries and determinations are,
by direction of the Commissioner,
made by other officials, such as assist-
ant regional commissioners. The term
‘‘taxes’’ includes interest, additional
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amounts, additions to the taxes, and
assessable penalties. The authority of
the district director and the director of
the regional service center to make as-
sessments includes the following:

(1) Taxes shown on return. The district
director or the director of the regional
service center shall assess all taxes de-
termined by the taxpayer or by the dis-
trict director or the director of the re-
gional service center and disclosed on a
return or list.

(2) Unpaid taxes payable by stamp. (i)
If without the use of the proper stamp:

(a) Any article upon which a tax is
required to be paid by means of a
stamp is sold or removed for sale or use
by the manufacturer thereof, or

(b) Any transaction or act upon
which a tax is required to be paid by
means of a stamp occurs;
The district director, upon such infor-
mation as he can obtain, must esti-
mate the amount of the tax which has
not been paid and the district director
or the director of the regional service
center must make assessment therefor
upon the person the district director
determines to be liable for the tax.
However, the district director or the
director of the regional service center
may not assess any tax which is pay-
able by stamp unless the taxpayer fails
to pay such tax at the time and in the
manner provided by law or regulations.

(ii) If a taxpayer gives a check or
money order as a payment for stamps
but the check or money order is not
paid upon presentment, then the dis-
trict director or the director of the re-
gional service center shall assess the
amount of the check or money order
against the taxpayer as if it were a tax
due at the time the check or money
order was received by the district di-
rector.

(3) Erroneous income tax prepayment
credits. If the amount of income tax
withheld or the amount of estimated
income tax paid is overstated by a tax-
payer on a return or on a claim for re-
fund, the amount so overstated which
is allowed against the tax shown on the
return or which is allowed as a credit
or refund shall be assessed by the dis-
trict director or the director of the re-
gional service center in the same man-
ner as in the case of a mathematical
error on the return. See section 6213

(b)(1), relating to exceptions to restric-
tions on assessment.

(b) Estimated income tax. Neither the
district director nor the director of the
regional service center shall assess any
amount of estimated income tax re-
quired to be paid under section 6153 or
6154 which is unpaid.

(c) Compensation of child. Any income
tax assessed against a child, to the ex-
tent of the amount attributable to in-
come included in the gross income of
the child solely by reason of section
73(a) or the corresponding provision of
prior law, if not paid by the child,
shall, for the purposes of the income
tax imposed by chapter 1 of the Code
(or the corresponding provisions of
prior law), be considered as having also
been properly assessed against the par-
ent. In any case in which the earnings
of the child are included in the gross
income of the child solely by reason of
section 73(a) or the corresponding pro-
vision of prior law, the parent’s liabil-
ity is an amount equal to the amount
by which the tax assessed against the
child (and not paid by him) has been in-
creased by reason of the inclusion of
such earnings in the gross income of
the child. Thus, if for the calendar year
1954 the child has income of $1,000 from
investments and of $3,000 for services
rendered, and the latter amount is in-
cludible in the gross income of the
child under section 73(a) and the child
has no wife or dependents, the tax li-
ability determined under section 3 is
$625. If the child had only the invest-
ment income of $1,000, his tax liability
would be $62. If the tax of $625 is as-
sessed against the child, the difference
between $625 and $62, or $563, is the
amount of such tax which is considered
to have been properly assessed against
the parent, if not paid by the child.

§ 301.6203–1 Method of assessment.

The district director and the director
of the regional service center shall ap-
point one or more assessment officers.
The district director shall also appoint
assessment officers in a Service Center
servicing his district. The assessment
shall be made by an assessment officer
signing the summary record of assess-
ment. The summary record, through
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supporting records, shall provide iden-
tification of the taxpayer, the char-
acter of the liability assessed, the tax-
able period, if applicable, and the
amount of the assessment. The amount
of the assessment shall, in the case of
tax shown on a return by the taxpayer,
be the amount so shown, and in all
other cases the amount of the assess-
ment shall be the amount shown on the
supporting list or record. The date of
the assessment is the date the sum-
mary record is signed by an assessment
officer. If the taxpayer requests a copy
of the record of assessment, he shall be
furnished a copy of the pertinent parts
of the assessment which set forth the
name of the taxpayer, the date of as-
sessment, the character of the liability
assessed, the taxable period, if applica-
ble, and the amounts assessed.

§ 301.6204–1 Supplemental assess-
ments.

If any assessment is incomplete or
incorrect in any material respect, the
district director or the director of the
regional service center, subject to the
restrictions with respect to the assess-
ment of deficiencies in income, estate,
gift, chapter 41, 42, 43, and 44 taxes, and
subject to the applicable period of limi-
tation, may make a supplemental as-
sessment for the purpose of correcting
or completing the original assessment.

[T.D. 7838, 47 FR 44249, Oct. 7, 1982]

§ 301.6205–1 Special rules applicable to
certain employment taxes.

For regulations under section 6205,
see § 31.6205–1 of this chapter (Employ-
ment Tax Regulations).

DEFICIENCY PROCEDURES

§ 301.6211–1 Deficiency defined.
(a) In the case of the income tax im-

posed by subtitle A of the Code, the es-
tate tax imposed by chapter 11, subtitle
B, of the Code, the gift tax imposed by
chapter 12, subtitle B, of the Code, and
any excise tax imposed by chapter 41,
42, 43, or 44 of the Code, the term ‘‘defi-
ciency’’ means the excess of the tax,
(income, estate, gift, or excise tax as
the case may be) over the sum of the
amount shown as such tax by the tax-
payer upon his return and the amounts
previously assessed (or collected with-

out assessment) as a deficiency; but
such sum shall first be reduced by the
amount of rebates made. If no return is
made, or if the return (except a return
of income tax pursuant to sec. 6014)
does not show any tax, for the purpose
of the definition ‘‘the amount shown as
the tax by the taxpayer upon his re-
turn’’ shall be considered as zero. Ac-
cordingly, in any such case, if no defi-
ciencies with respect to the tax have
been assessed, or collected without as-
sessment, and no rebates with respect
to the tax have been made, the defi-
ciency is the amount of the income tax
imposed by subtitle A, the estate tax
imposed by chapter 11, the gift tax im-
posed by chapter 12, or any excise tax
imposed by chapter 41, 42, 43, or 44. Any
amount shown as additional tax on an
‘‘amended return,’’ so-called (other
than amounts of additional tax which
such return clearly indicates the tax-
payer is protesting rather than admit-
ting) filed after the due date of the re-
turn, shall be treated as an amount
shown by the taxpayer ‘‘upon his re-
turn’’ for purposes of computing the
amount of a deficiency.

(b) For purposes of the definition, the
income tax imposed by subtitle A and
the income tax shown on the return
shall both be determined without re-
gard to the credit provided in section
31 for income tax withheld at the
source and without regard to so much
of the credit provided in section 32 for
income taxes withheld at the source as
exceeds 2 percent of the interest on
tax-free covenant bonds described in
section 1451. Payments on account of
estimated income tax, like other pay-
ments of tax by the taxpayer, shall
likewise be disregarded in the deter-
mination of a deficiency. Any credit re-
sulting from the collection of amounts
assessed under section 6851 or 6852 as
the result of a termination assessment
shall not be taken into account in de-
termining a deficiency.

(c) The computation by the Internal
Revenue Service, pursuant to section
6014, of the income tax imposed by sub-
title A shall be considered as having
been made by the taxpayer and the tax
so computed shall be considered as the
tax shown by the taxpayer upon his re-
turn.
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(d) If so much of the credit claimed
on the return for income taxes with-
held at the source as exceeds 2 percent
of the interest on tax-free convenant
bonds is greater than the amount of
such credit allowable, the unpaid por-
tion of the tax attributable to such dif-
ference will be collected not as a defi-
ciency but as an underpayment of the
tax shown on the return.

(e) This section may be illustrated by
the following examples:

Example 1. The amount of income tax
shown by the taxpayer upon his return for
the calendar year 1954 was $1,600. The tax-
payer had no amounts previously assessed
(or collected without assessment) as a defi-
ciency. He claimed a credit in the amount of
$2,050 for tax withheld at source on wages
under section 3402, and a refund of $450 (not
a rebate under section 6211) was made to him
as an overpayment of tax for the taxable
year. It is later determined that the correct
tax for the taxable year is $1,850. A defi-
ciency of $250 is determined as follows:
Tax imposed by subtitle A ......................... $1,850
Tax shown on return .................................. $1,600
Tax previously assessed (or collected

without assessment) as a deficiency ..... None

Total ................................................ 1,600
Amount of rebates made ........................... None

Balance ...................................................... ............ 51,600

Deficiency .................................................. ............ 250

Example 2. The taxpayer made a return for
the calendar year 1954 showing a tax of $1,250
before any credits for tax withheld at the
source. He claimed a credit in the amount of
$800 for tax withheld at source on wages
under section 3402 and $60 for tax paid at
source under section 1451 upon interest on
bonds containing a tax-free covenant. The
taxpayer had no amounts previously assessed
(or collected without assessment) as a defi-
ciency. The district director determines that
the 2 percent tax paid at the source on tax-
free covenant bonds is $40 instead of $60 as
claimed by the taxpayer and that the tax im-
posed by subtitle A is $1,360 (total tax $1,400
less $40 paid at source on tax-free covenant
bonds). A deficiency in the amount of $170 is
determined as follows:
Tax imposed by subtitle A ($1,400 minus $40) ........ $1,360
Tax shown on return ($1,250 minus $60) $1,190
Tax previously assessed (or collected

without assessment) as a deficiency ..... None

Total ................................................ 1,190
Amount of rebates made ........................... None

Balance ...................................................... ............ 1,190

Deficiency .................................................. ............ 170

(f) As used in section 6211, the term
rebate means so much of an abatement,
credit, refund, or other repayment as is
made on the ground that the income
tax imposed by subtitle A, the estate
tax imposed by chapter 11, the gift tax
imposed by chapter 12, or the excise
tax imposed by chapter 41, 42, 43, or 44,
is less than the excess of (1) the
amount shown as the tax by the tax-
payer upon the return increased by the
amount previously assessed (or col-
lected without assessment) as a defi-
ciency over (2) the amount of rebates
previously made. For example, assume
that the amount of income tax shown
by the taxpayer upon his return for the
taxable year is $600 and the amount
claimed as a credit under section 31 for
income tax withheld at the source is
$900. If the district director determines
that the tax imposed by subtitle A is
$600 and makes a refund of $300, no part
of such refund constitutes a ‘‘rebate’’
since the refund is not made on the
ground that the tax imposed by sub-
title A is less than the tax shown on
the return. If, however, the district di-
rector determines that the tax imposed
by subtitle A is $500 and refunds $400,
the amount of $100 of such refund
would constitute a rebate since it is
made on the ground that the tax im-
posed by subtitle A ($500) is less than
the tax shown on the return ($600). The
amount of such rebate ($100) would be
taken into account in arriving at the
amount of any deficiency subsequently
determined.

[32 FR 15241, Nov. 3, 1967, as amended by T.D.
7102, 36 FR 5498, Mar. 24, 1971; T.D. 7575, 43 FR
58817, Dec. 18, 1978; T.D. 7838, 47 FR 44249, Oct.
7, 1982; T.D. 8628, 60 FR 62212, Dec. 5, 1995]

§ 301.6212–1 Notice of deficiency.
(a) General rule. If a district director

or director of a service center (or re-
gional director of appeals), determines
that there is a deficiency in respect of
income, estate, or gift tax imposed by
subtitle A or B, or excise tax imposed
by chapter 41, 42, 43, or 44, of the Code,
such official is authorized to notify the
taxpayer of the deficiency by either
registered or certified mail.

(b) Address for notice of deficiency—(1)
Income, gift, and chapter 41, 42, 43, and
44 taxes. Unless the district director for
the district in which the return in
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question was filed has been notified
under the provisions of section 6903 as
to the existence of a fiduciary relation-
ship, notice of a deficiency in respect
of income tax, gift tax, or tax imposed
by chapter 41, 42, 43, or 44 shall be suffi-
cient if mailed to the taxpayer at his
last known address, even though such
taxpayer is deceased, or is under a
legal disability, or, in the case of a cor-
poration, has terminated its existence.

(2) Joint income tax returns. If a joint
income tax return has been filed by
husband and wife, the district director
(or assistant regional commissioner,
appellate) may, unless the district di-
rector for the district in which such
joint return was filed has been notified
by either spouse that a separate resi-
dence has been established, send either
a joint or separate notice of deficiency
to the taxpayers at their last known
address. If, however, the proper district
director has been so notified, a sepa-
rate notice of deficiency that is a du-
plicate original of the joint notice,
must be sent by registered mail prior
to September 3, 1958, and by either reg-
istered or certified mail on and after
September 3, 1958, to each spouse at his
or her last known address. The notice
of separate residences should be ad-
dressed to the district director for the
district in which the joint return was
filed.

(3) Estate tax. In the absence of no-
tice, under the provisions of section
6903 as to the existence of a fiduciary
relationship, to the district director for
the district in which the estate tax re-
turn was filed, notice of a deficiency in
respect of the estate tax imposed by
chapter 11, subtitle B, of the Code shall
be sufficient if addressed in the name
of the decedent or other person subject
to liability and mailed to his last
known address.

(c) Further deficiency letters restricted.
If the district director or director of a
service center (or regional director of
appeals) mails to the taxpayer notice
of a deficiency, and the taxpayer files a
petition with the Tax Court within the
prescribed period, no additional defi-
ciency may be determined with respect
to income tax for the same taxable
year, gift tax for the same ‘‘calendar
period’’ (as defined in § 25.2502–1(c)(1)),
estate tax with respect to the taxable

estate of the same decedent, chapter 41,
43, or 44 tax of the taxpayer for the
same taxable year, section 4940 tax for
the same taxable year, or chapter 42
tax of the taxpayer (other than under
section 4940) with respect to the same
act (or failure to act) to which such pe-
tition relates. This restriction shall
not apply in the case of fraud, asser-
tion of deficiencies with respect to any
qualified tax (as defined in paragraph
(b) of § 301.6361–4) in respect of which no
deficiency was asserted for the taxable
year in the notice, assertion of defi-
ciencies with respect to the Federal tax
when deficiencies with respect to only
a qualified tax (and not the Federal
tax) were asserted for the taxable year
in the notice, assertion of greater defi-
ciencies before the Tax Court as pro-
vided in section 6214(a), mathematical
errors as provided in section 6213(b)(1),
termination assessments in section
6851 or 6852, or jeopardy assessments as
provided in section 6861(c). Solely for
purposes of applying the restriction of
section 6212(c), a notice of deficiency
with respect to second tier tax under
chapter 43 shall be deemed to be a no-
tice of deficiency for the taxable year
in which the taxable event occurs. See
§ 53.4963–1(e)(7)(iii) or (iv) for the date
on which the taxable event occurs.

[32 FR 15241, Nov. 3, 1967, as amended by T.D.
7238, 37 FR 28739, Dec. 29, 1972; T.D. 7579, 43
FR 59360, Dec. 20, l978; T.D. 7838, 47 FR 44249,
Oct. 7, 1982; T.D. 7910, 48 FR 40376, Sept. 7,
1983; T.D. 8084, 51 FR 16305, May 2, 1986; T.D.
8628, 60 FR 62212, Dec. 5, 1995]

§ 301.6212–2 Definition of last known
address.

(a) General rule. Except as provided in
paragraph (b)(2) of this section, a tax-
payer’s last known address is the ad-
dress that appears on the taxpayer’s
most recently filed and properly proc-
essed Federal tax return, unless the In-
ternal Revenue Service (IRS) is given
clear and concise notification of a dif-
ferent address. Further information on
what constitutes clear and concise no-
tification of a different address and a
properly processed Federal tax return
can be found in Rev. Proc. 90–18 (1990–
1 C.B. 491) or in procedures subse-
quently prescribed by the Commis-
sioner.
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(b) Address obtained from third party—
(1) In general. Except as provided in
paragraph (b)(2) of this section, change
of address information that a taxpayer
provides to a third party, such as a
payor or another government agency,
is not clear and concise notification of
a different address for purposes of de-
termining a last known address under
this section.

(2) Exception for address obtained from
the United States Postal Service—(i) Up-
dating taxpayer addresses. The IRS will
update taxpayer addresses maintained
in IRS records by referring to data ac-
cumulated and maintained in the
United States Postal Service (USPS)
National Change of Address database
that retains change of address informa-
tion for thirty-six months (NCOA data-
base). Except as provided in paragraph
(b)(2)(ii) of this section, if the tax-
payer’s name and last known address
in IRS records match the taxpayer’s
name and old mailing address con-
tained in the NCOA database, the new
address in the NCOA database is the
taxpayer’s last known address, unless
the IRS is given clear and concise noti-
fication of a different address.

(ii) Duration of address obtained from
NCOA database. The address obtained
from the NCOA database under para-
graph (b)(2)(i) of this section is the tax-
payer’s last known address until one of
the following events occurs—

(A) The taxpayer files and the IRS
properly processes a Federal tax return
with an address different from the ad-
dress obtained from the NCOA data-
base; or

(B) The taxpayer provides the Inter-
nal Revenue Service with clear and
concise notification of a change of ad-
dress, as defined in procedures pre-
scribed by the Commissioner, that is
different from the address obtained
from the NCOA database.

(3) Examples. The following examples
illustrate the rules of paragraph (b)(2)
of this section:

Example 1. (i) A is an unmarried taxpayer.
The address on A’s 1999 Form 1040, U.S. Indi-
vidual Income Tax Return, filed on April 14,
2000, and 2000 Form 1040 filed on April 13,
2001, is 1234 Anyplace Street, Anytown, USA
43210. On May 15, 2001, A informs the USPS of
a new permanent address (9876 Newplace
Street, Newtown, USA 12345) using the USPS
Form 3575, ‘‘Official Mail Forwarding Change

of Address Form.’’ The change of address is
included in the weekly update of the USPS
NCOA database. On May 29, 2001, A’s address
maintained in IRS records is changed to 9876
Newplace Street, Newtown, USA 12345.

(ii) In June 2001 the IRS determines a defi-
ciency for A’s 1999 tax year and prepares to
issue a notice of deficiency. The IRS obtains
A’s address for the notice of deficiency from
IRS records. On June 15, 2001, the Internal
Revenue Service mails the notice of defi-
ciency to A at 9876 Newplace Street, New-
town, USA 12345. For purposes of section
6212(b), the notice of deficiency mailed on
June 15, 2001, is mailed to A’s last known ad-
dress.

Example 2. (i) The facts are the same as in
Example 1, except that instead of deter-
mining a deficiency for A’s 1999 tax year in
June 2001, the IRS determines a deficiency
for A’s 1999 tax year in May 2001.

(ii) On May 21, 2001, the IRS prepares a no-
tice of deficiency for A and obtains A’s ad-
dress from IRS records. Because A did not in-
form the USPS of the change of address in
sufficient time for the IRS to process and
post the new address in Internal Revenue
Service’s records by May 21, 2001, the notice
of deficiency is mailed to 1234 Anyplace
Street, Anytown, USA 43210. For purposes of
section 6212(b), the notice of deficiency
mailed on May 21, 2001, is mailed to A’s last
known address.

Example 3. (i) C and D are married tax-
payers. The address on C and D’s 2000 Form
1040, U.S. Individual Income Tax Return,
filed on April 13, 2001, and 2001 Form 1040
filed on April 15, 2002, is 2468 Spring Street,
Little City, USA 97531. On August 15, 2002, D
informs the USPS of a new permanent ad-
dress (8642 Peachtree Street, Big City, USA
13579) using the USPS Form 3575, ‘‘Official
Mail Forwarding Change of Address Form.’’
The change of address is included in the
weekly update of the USPS NCOA database.
On August 29, 2002, D’s address maintained in
IRS records is changed to 8642 Peachtree
Street, Big City, USA 13579.

(ii) In October 2002 the IRS determines a
deficiency for C and D’s 2000 tax year and
prepares to issue a notice of deficiency. The
Internal Revenue Service obtains C’s address
and D’s address for the notice of deficiency
from IRS records. On October 15, 2002, the
IRS mails a copy of the notice of deficiency
to C at 2468 Spring Street, Little City, USA
97531, and to D at 8642 Peachtree Street, Big
City, USA 13579. For purposes of section
6212(b), the notices of deficiency mailed on
October 15, 2002, are mailed to C and D’s re-
spective last known addresses.

(c) Last known address for all notices,
statements, and documents. The rules in
paragraphs (a) and (b) of this section
apply for purposes of determining
whether all notices, statements, or
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other documents are mailed to a tax-
payer’s last known address whenever
the term last known address is used in
the Internal Revenue Code or the regu-
lations thereunder.

(d) Effective Date—(1) In general. Ex-
cept as provided in paragraph (d)(2) of
this section, this section is effective on
January 29, 2001.

(2) Individual moves in the case of joint
filers. In the case of taxpayers who file
joint returns under section 6013, if the
NCOA database contains change of ad-
dress information for only one spouse,
paragraphs (b)(2) and (3) of this section
will not apply to notices, statements,
and other documents mailed before the
processing of the taxpayers’ 2000 joint
return.

[T.D. 8939, 66 FR 2820, Jan. 12, 2001]

§ 301.6213–1 Restrictions applicable to
deficiencies; petition to Tax Court.

(a) Time for filing petition and restric-
tions on assessment—(1) Time for filing
petition. Within 90 days after notice of
the deficiency is mailed (or within 150
days after mailing in the case of such
notice addressed to a person outside
the States of the Union and the Dis-
trict of Columbia), as provided in sec-
tion 6212, a petition may be filed with
the Tax Court of the United States for
a redetermination of the deficiency. In
determining such 90-day or 150-day pe-
riod, Saturday, Sunday, or a legal holi-
day in the District of Columbia is not
counted as the 90th or 150th day. In de-
termining the time for filing a petition
with the Tax Court in the case of a no-
tice of deficiency mailed to a resident
of Alaska prior to 12:01 p.m., e.s.t., Jan-
uary 3, 1959, and in the case of a notice
of deficiency mailed to a resident of
Hawaii prior to 4 p.m., e.d.s.t., August
21, 1959, the term ‘‘States of the Union’’
does not include Alaska or Hawaii, re-
spectively, and the 150-day period ap-
plies. In determining the time within
which a petition to the Tax Court may
be filed in the case of a notice of defi-
ciency mailed to a resident of Alaska
after 12:01 p.m., e.s.t., January 3, 1959,
and in the case of a notice of deficiency
mailed to a resident of Hawaii after 4
p.m., e.d.s.t., August 21, 1959, the term
‘‘States of the Union’’ includes Alaska
and Hawaii, respectively, and the 90-
day period applies.

(2) Restrictions on assessment. Except
as otherwise provided by this section,
by sections 6851, 6852, and 6861(a) (relat-
ing to termination and jeopardy assess-
ments), by section 6871(a) (relating to
immediate assessment of claims for in-
come, estate, and gift taxes in bank-
ruptcy and receivership cases), or by
section 7485 (in case taxpayer petitions
for a review of a Tax Court decision
without filing bond), no assessment of
a deficiency in respect of a tax imposed
by subtitle A or B or chapter 41, 42, 43,
or 44 of the Code and no levy or pro-
ceeding in court for its collection shall
be made until notice of deficiency has
been mailed to the taxpayer, nor until
the expiration of the 90-day or 150-day
period within which a petition may be
filed with the Tax Court, nor, if a peti-
tion has been filed with the Tax Court,
until the decision of the Tax Court has
become final. As to the date on which
a decision of the Tax court becomes
final, see section 7481. Notwithstanding
the provisions of section 7421(a), the
making of an assessment or the begin-
ning of a proceeding or levy which is
forbidden by this paragraph may be en-
joined by a proceeding in the proper
court. In any case where the running of
the time prescribed for filing a petition
in the Tax Court with respect to a tax
imposed by chapter 42 or 43 is sus-
pended under section 6213(e), no assess-
ment of a deficiency in respect of such
tax shall be made until expiration of
the entire period for filing the petition.

(b) Exceptions to restrictions on assess-
ment of deficiencies—(1) Mathematical er-
rors. If a taxpayer is notified of an addi-
tional amount of tax due on account of
a mathematical error appearing upon
the return, such notice is not deemed a
notice of deficiency, and the taxpayer
has no right to file a petition with the
Tax Court upon the basis of such no-
tice, nor is the assessment of such ad-
ditional amount prohibited by section
6213(a).

(2) Tentative carryback adjustments. (i)
If the district director or the director
of the regional service center deter-
mines that any amount applied, cred-
ited, or refunded under section 6411(b)
with respect to an application for a
tentative carryback adjustment is in
excess of the overassessment properly
attributable to the carryback upon
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which such application was based, the
district director or the director of the
regional service center may assess the
amount of the excess as a deficiency as
if such deficiency were due to a mathe-
matical error appearing on the return.
That is, the district director or the di-
rector of the regional service center
may assess an amount equal to the ex-
cess, and such amount may be col-
lected, without regard to the restric-
tions on assessment and collection im-
posed by section 6213(a). Thus, the dis-
trict director or the director of the re-
gional service center may assess such
amount without regard to whether the
taxpayer has been mailed a prior notice
of deficiency. Either before or after as-
sessing such an amount, the district di-
rector or the director of the regional
service center will notify the taxpayer
that such assessment has been or will
be made. Such notice will not con-
stitute a notice of deficiency, and the
taxpayer may not file a petition with
the Tax Court of the United States
based on such notice. However, the tax-
payer, within the applicable period of
limitation, may file a regular claim for
credit or refund based on the
carryback, if he has not already filed
such a claim, and may maintain a suit
based on such claim if it is disallowed
or if it is not acted upon by the Inter-
nal Revenue Service within 6 months
from the date the claim was filed.

(ii) The method provided in subdivi-
sion (i) of this subparagraph to recover
any amount applied, credited, or re-
funded in respect of an application for
a tentative carryback adjustment
which should not have been so applied,
credited, or refunded is not an exclu-
sive method. Two other methods are
available to recover such amount: (a)
By way of a deficiency notice under
section 6212; or (b) by a suit to recover
an erroneous refund under section 7405.
Any one or more of the three available
methods may be used to recover any
amount which was improperly applied,
credited, or refunded in respect of an
application for a tentative carryback
adjustment.

(3) Assessment of amount paid. Any
payment made after the mailing of a
notice of deficiency which is made by
the taxpayer as a payment with respect
to the proposed deficiency may be as-

sessed without regard to the restric-
tions on assessment and collection im-
posed by section 6213(a) even though
the taxpayer has not filed a waiver of
restrictions on assessment as provided
in section 6213(d). A payment of all or
part of the deficiency asserted in the
notice together with the assessment of
the amount so paid will not affect the
jurisdiction of the Tax Court. If any
payment is made before the mailing of
a notice of deficiency, the district di-
rector or the director of the regional
service center is not prohibited by sec-
tion 6213(a) from assessing such
amount, and such amount may be as-
sessed if such action is deemed to be
proper. If such amount is assessed, the
assessment is taken into account in de-
termining whether or not there is a de-
ficiency for which a notice of defi-
ciency must be issued. Thus, if such a
payment satisfies the taxpayer’s tax li-
ability, no notice of deficiency will be
mailed and the Tax Court will have no
jurisdiction over the matter. In any
case in which there is a controversy as
to the correct amount of the tax liabil-
ity, the assessment of any amount pur-
suant to the provisions of section
6213(b)(3) shall in no way be considered
to be the acceptance of an offer by the
taxpayer to settle such controversy.

(4) Jeopardy. If the district director
believes that the assessment or collec-
tion of a deficiency will be jeopardized
by delay, such deficiency shall be as-
sessed immediately, as provided in sec-
tion 6861(a).

(c) Failure to file petition. If no peti-
tion is filed with the Tax Court within
the period prescribed in section 6213(a),
the district director or the director of
the regional service center shall assess
the amount determined as the defi-
ciency and of which the taxpayer was
notified by registered or certified mail
and the taxpayer shall pay the same
upon notice and demand therefor. In
such case the district director will not
be precluded from determining a fur-
ther deficiency and notifying the tax-
payer thereof by registered or certified
mail. If a petition is filed with the Tax
Court the taxpayer should notify the
district director who issued the notice
of deficiency that the petition has been
filed in order to prevent an assessment
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of the amount determined to be the de-
ficiency.

(d) Waiver of restrictions. The taxpayer
may at any time by a signed notice in
writing filed with the district director
waive the restrictions on the assess-
ment and collection of the whole or
any part of the deficiency. The notice
must in all cases be filed with the dis-
trict director or other authorized offi-
cial under whose jurisdiction the audit
or other consideration of the return in
question is being conducted. The filing
of such notice with the Tax Court does
not constitute filing with the district
director within the meaning of the
Code. After such waiver has been acted
upon by the district director and the
assessment has been made in accord-
ance with its terms, the waiver cannot
be withdrawn.

(e) Suspension of filing period for cer-
tain chapter 42 and chapter 43 taxes. The
period prescribed by section 6213(a) for
filing a petition in the Tax Court with
respect to the taxes imposed by section
4941,4942, 4943, 4944, 4945, 4951, 4952, 4955,
4958, 4971, or 4975, shall be suspended for
any other period which the Commis-
sioner has allowed for making correc-
tion under § 53.4963–1(e)(3). Where the
time for filing a petition with the Tax
Court has been suspended under the au-
thority of this paragraph (e), the exten-
sion shall not be reduced as a result of
the correction being made prior to ex-
piration of the period allowed for mak-
ing correction.

[32 FR 15241, Nov. 3, 1967, as amended by T.D.
7838, 47 FR 44250, Oct. 7, 1982; T.D. 8084, 51 FR
16035, May 2, 1986; T.D. 8628, 60 FR 62212, Dec.
5, 1995; T.D. 8920, 66 FR 2171, Jan. 10, 2001]

§ 301.6215–1 Assessment of deficiency
found by Tax Court.

Where a petition has been filed with
the Tax Court, the entire amount rede-
termined as the deficiency by the deci-
sion of the Tax Court which has be-
come final shall be assessed by the dis-
trict director or the director of the re-
gional service center and the unpaid
portion of the amount so assessed shall
be paid by the taxpayer upon notice
and demand therefor.

§ 301.6221–1T Tax treatment deter-
mined at partnership level (tem-
porary).

(a) In general. A partner’s treatment
of partnership items on the partner’s
return may not be changed except as
provided in sections 6222 through 6231
of the Code and the regulations there-
under. Thus, for example, if a partner
treats an item on the partner’s return
consistently with the treatment of the
item on the partnership return, the In-
ternal Revenue Service generally can-
not adjust the treatment of that item
on the partner’s return except through
a partnership-level proceeding. Simi-
larly, the taxpayer may not put part-
nership items in issue in a proceeding
relating to nonpartnership items. For
example, the taxpayer may not offset a
potential increase in taxable income
based on changes in nonpartnership
items by a potential decrease based on
partnership items.

(b) Restrictions inapplicable after items
become nonpartnership items. Section
6221 and paragraph (a) of this section
cease to apply to items arising from a
partnership with respect to a partner
when those items cease to be partner-
ship items with respect to that partner
under section 6231 (b).

(c) Penalties determined at partnership
level (partnership taxable years ending
after August 5, 1997). Any penalty, addi-
tion to tax, or additional amount that
relates to an adjustment to a partner-
ship item, shall be determined at the
partnership level. Partner level de-
fenses to such items can only be as-
serted through refund actions following
assessment and payment. Assessment
of any penalty, addition to tax, or addi-
tional amount that relates to an ad-
justment to a partnership item shall be
made based on partnership level deter-
minations. Partnership level deter-
minations include all the legal and fac-
tual determinations that underlie the
determination of any penalty, addition
to tax, or additional amount, other
than partner level defenses specified in
paragraph (d) of this section.

(d) Partner level defenses. Partner
level defenses to any penalty, addition
to tax, or additional amount that re-
lates to an adjustment to a partnership
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item, may not be asserted in the part-
nership level proceeding, but may be
asserted through separate refund ac-
tions following assessment and pay-
ment. See section 6230(c)(4). Partner
level defenses are limited to those that
are personal to the partner or are de-
pendant upon the partner’s separate re-
turn, and cannot be determined at the
partnership level. Examples of these
determinations are: whether any appli-
cable threshold underpayment of tax
has been met with respect to the part-
ner or whether the partner has met the
criteria of section 6664(b)(penalties ap-
plicable only where return is filed), or
section 6664(c)(1)(reasonable cause ex-
ception) subject to partnership level
determinations as to the applicability
of section 6664(c)(2).

(e) Cross reference. See §§ 301.6231(c)–
1T and 301.6231(c)–2T for special rules
relating to certain applications and
claims for refund based on losses, de-
ductions, or credits from abusive tax
shelter partnerships.

[T.D. 8128, 52 FR 6781, Mar. 5, 1987, as amend-
ed by T.D. 8808, 64 FR 3838, Jan. 26, 1999]

§ 301.6222(a)–1T Consistent treatment
of partnership items (temporary).

(a) In general. The treatment of a
partnership item on the partner’s re-
turn shall be consistent with the treat-
ment of that item by the partnership
in all respects including the amount,
timing, and characterization of the
item.

(b) Treatment must be consistent with
partnership return. The treatment of a
partnership item on the partner’s re-
turn shall be consistent with the treat-
ment of that item on the partnership
return. Thus, a partner who treats an
item consistently with a schedule or
other information furnished to the
partner by the partnership has not sat-
isfied the requirement of paragraph (a)
of this section if the treatment of that
item is inconsistent with the treat-
ment of the item on the partnership re-
turn actually filed. For rules relating
to the election to be treated as having
reported the inconsistency where the
partner treats an item consistently
with an incorrect schedule, see
§ 301.6222(b)–3T.

(c) Examples. The following examples
illustrate the principles set forth in
this section.

Example 1. B is a partner of Partnership P.
Both B and P use the calendar year as the
taxable year. In December 1983, P receives an
advance payment for services to be per-
formed in 1984 and reports this amount as in-
come for calendar year 1983. However, B re-
ports B’s distributive share of this amount
on B’s income tax return for 1984 and not on
B’s return for 1983. B’s treatment of this
partnership item is inconsistent with the
treatment of the item by P.

Example 2. Partnership P incurred certain
start-up costs before P was actively engaged
in its business. P capitalized these costs. C,
a partner in P, deducted C’s proportionate
share of these start-up costs. C’s treatment
of the partnership expenditure is incon-
sistent with the treatment of that item by P.

Example 3. D is a partner in partnership P
which reports a loss of $100,000 on its return,
$5,000 of which it reports on the Schedule K–
1 attached to its return as D’s distributive
share. However, P reports $15,000 as D’s dis-
tributive share of P’s loss on the Schedule K–
1 furnished to D. D reports the $15,000 loss on
D’s income tax return. D has not satisfied
the consistency requirement. See, however,
§ 301.6222 (b)–3 for an election to be treated as
having reported the inconsistency.

[T.D. 8128, 52 FR 6781, Mar. 5, 1987]

§ 301.6222(a)–2T Application of consist-
ency and notification rules to indi-
rect partners (temporary).

(a) In general. The consistency re-
quirement of § 301.6222(a)–1T is gen-
erally applied with respect to the
source partnership. For purposes of
this section, the term ‘‘source partner-
ship’’ means the partnership (within
the meaning of section 6231(a)(1)) from
which the partnership item originates.

(b) Indirect partner files consistently
with source partnership. An indirect
partner who treats an item from a
source partnership in a manner which
is consistent with the treatment of
that item on the return of the source
partnership satisfies the consistency
requirement of section 6222(a) regard-
less of whether the indirect partner
treats that item in a manner which is
consistent with the treatment of that
item by the pass-thru partner through
which the indirect partner holds the in-
terest in the source partnerhip. Under
these circumstances, therefore, the
Service shall not send to the indirect
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partner the notice described in section
6231(b)(1)(A).

(c) Indirect partner files inconsistently
with source partnership—(1) Indirect
partner notifies Service of inconsistency.
An indirect partner who—

(i) Treats an item from a source part-
nership in a manner which is incon-
sistent with the treatment of that item
on the return of the source partner-
ship, and

(ii) Files a statement identifying the
inconsistency with the source partner-
ship in accordance with § 301.6222(b)–1T,
shall not be subject to a computational
adjustment to conform the treatment
of that item to the treatment of that
item on the return of the source part-
nership.

(2) Indirect partner does not notify
Service of inconsistency. Except as pro-
vided in paragraph (c)(3) of this sec-
tion, an indirect partner who—

(i) Treats an item from a source part-
nership in a manner which is incon-
sistent with the treatment of that item
on the return of the source partner-
ship, and

(ii) Fails to file a statement identi-
fying the inconsistency with the source
partnership in accordance with
§ 301.6222(b)–1T,
is subject to a computational adjust-
ment to conform the treatment of that
item to the treatment of that item on
the return of the source partnership.

(3) Indirect partner files consistently
with a pass-thru partner that notifies the
Service of the inconsistency. If an indi-
rect partner treats an item from a
source partnership in a manner which
is consistent with the treatment of
that item by a pass-thru partner
through which the indirect partner
holds the interest in the source part-
nership and that pass-thru partner—

(i) Treats that item in a manner that
is inconsistent with the treatment of
that item on the return of the source
partnership, and

(ii) Files a statement identifying the
inconsistency with the source partner-
ship in accordance with § 301.6222(b)–1T,
The indirect partner is not subject to a
computational adjustment to conform
the treatment of that item to the
treatment of that item on the return of
the source partnership.

(d) Examples. The following examples
illustrate the principles set forth in
this section.

Example 1. One of the partners in Partner-
ship A is Partnership B, which has four equal
partners C, D, E, and F. Both A and B are
partnerships within the meaning of section
6231(a)(1). On its return, A reports $100,000 as
B’s distributive share of A’s ordinary in-
come. B, however, reports only $80,000 as its
distributive share of the income and does not
notify the Service of this inconsistent treat-
ment with respect to A. C reports $20,000 as
its distributive share of the item. Although
C reports the item consistently with B, C is
subject to a computational adjustment to
conform the treatment of that item on C’s
return to the treatment of that item on the
return of A.

Example 2. Assume the same facts as in ex-
ample 1 except that B notified the Service of
its inconsistent treatment with respect to
source partnership A. C is not subject to a
computational adjustment.

Example 3. Assume the same facts as in ex-
ample 1. D reports only $15,000 as D’s dis-
tributive share of the income and does not
report the inconsistency. F reports only
$9,000 as its distributive share of the item
but reports this inconsistency with respect
to source partnership A. D is subject to a
computational adjustment to conform the
treatment of that item on D’s return to the
treatment of that item on the return of A. F
is not subject to a computational
adjsutment.

Example 4. Assume the same facts as in ex-
ample 3 except that F reported the inconsist-
ency with respect to B and did not report the
inconsistency with respect to source partner-
ship A. F is subject to a computational ad-
justment to conform the treatment of that
item on F’s return to the treatment of that
item on the return of A.

Example 5. Assume the same facts as in ex-
ample 1. E reports $25,000 as its distributive
share of the item. Regardless of whether E
reports the inconsistency between its treat-
ment of the item and that by B, E is neither
subject to a computational adjustment to
conform E’s treatment of that item to that
of B nor subject to the notice described in
section 6231(b)(1)(A) with respect to any such
notification of inconsistent treatment.

[T.D. 8128, 52 FR 6781, Mar. 5, 1987]

§ 301.6222(b)–1T Notification to Serv-
ice when partnership items are
treated inconsistently (temporary).

The statement identifying an incon-
sistency described in section
6222(b)(1)(B) shall be filed by filing the
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form prescribed for that purpose in ac-
cordance with the instructions accom-
panying that form.

[T.D. 8128, 52 FR 6782, Mar. 5, 1987]

§ 301.6222(b)–2T Effect of notification
of inconsistent treatment (tem-
porary).

(a) In general. Generally, if a partner
treats a partnership item on the part-
ner’s return in a manner which is in-
consistent with the treatment of that
item on the partnership return the
Service may make a computational ad-
justment to conform the treatment of
the item by the partner with the treat-
ment of that item on the partnership
return. Any additional tax resulting
from that computational adjustment
may be assessed without either the
commencement of a partnership pro-
ceeding or notification to the partner
that all partnership items arising from
that partnership will be treated as non-
partnership items. However, if a part-
ner notifies the Service of the incon-
sistent treatment of a partnership item
in the manner prescribed in
§ 301.6222(b)–1T, the Service generally
may not make an adjustment with re-
spect to that partnership item unless
the Service—

(1) Conducts a partnership-level pro-
ceeding, or

(2) Notifies the partner under section
6231(b)(1)(A) that all partnership items
arising from that partnership will be
treated as nonpartnership items.

See, however, §§ 301.6231(c)–1T and
301.6231(c)–2T for special rules relating
to certain applications and claims for
refund based on losses, deductions, or
credits from abusive tax shelter part-
nerships.

(b) Partner protected only to extent of
notification. A partner who reports the
inconsistent treatment of partnership
items on the partner’s return is pro-
tected from computational adjust-
ments under section 6222(c) only with
respect to those partnership items the
inconsistent treatment of which is re-
ported. Thus, if a partner notifying the
Service with respect to one item fails
to report the inconsistent treatment of
another item, the partner is subject to
a computational adjustment with re-
spect to that latter item.

Example. Partner A of Partnership P treats
a deduction and a capital gain arising from P
on A’s return in a manner that is incon-
sistent with the treatment of those items by
P. A reports the inconsistent treatment of
the deduction but not of the gain. A is sub-
ject to a computational adjustment under
section 6222(c) with respect to the gain.

(c) Adjustments in a separate pro-
ceeding not limited to conforming adjust-
ments. If the Service conducts a sepa-
rate proceeding with a partner whose
partnership items are treated as non-
partnership items under section 6231
(b), the Service is not limited to mak-
ing adjustments that merely conform
the partner’s return to the partnership
return.

Example. Partnership P allocates to E, one
of its partners, a loss of $8,000. E, however,
claims a loss of $9,000 and reports the incon-
sistent treatment. The Service notifies E
that it will treat all of E’s partnership items
arising from P as nonpartnership items. As a
result of a separate proceeding with E, the
Service may issue a deficiency notice which
could include reducing the loss to $3,000.

[T.D. 8128, 52 FR 6782, Mar. 5, 1987]

§ 301.6222(b)–3T Partner receiving in-
correct schedule (temporary).

(a) In general. A partner shall be
treated as having complied with sec-
tion 6222(b)(1)(B) and § 301.6222(b)–1T
with respect to a partnership item if
the partner—

(1) Demonstrates that the treatment
of the partnership item on the part-
ner’s return is consistent with the
treatment of that item on the schedule
prescribed by the Service and furnished
to the partner by the partnership show-
ing the partner’s share of income, cred-
its, deductions, etc., and

(2) Elects in accordance with the
rules prescribed in paragraph (b) of this
section to have this section apply with
respect to that item.

(b) Election provisions—(1) Time and
manner of making election. The election
described in paragraph (a) of this sec-
tion shall be made by filing a state-
ment with the Internal Revenue Serv-
ice office issuing the notice of com-
putational adjustment within 30 days
after the notice is mailed to the part-
ner.

(2) Contents of statement. The state-
ment described in paragraph (b)(1) of
this section shall be:
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(i) Clearly identified as an election
under section 6222(b)(2),

(ii) Signed by the partner making the
election, and

(iii) Accompanied by copies of the
schedule furnished to the partner by
the partnership and of the notice of
computational adjustment. The part-
ner need not enclose a copy of the no-
tice of computational adjustment, how-
ever, if the partner clearly identifies
the notice of computational adjust-
ment.
Generally, the requirement described
in paragraph (a)(1) of this section will
be satisfied by attaching to the state-
ment a copy of the schedule furnished
to the partner by the partnership. How-
ever, if it is not clear from the infor-
mation contained on the schedule that
the treatment of the partnership item
on the schedule is consistent with the
partner’s treatment of such item on
the partner’s return the statement
shall also include an explanation of
how the treatment of such item on the
schedule is consistent with the treat-
ment on the partner’s return with re-
spect to the characterization, timing,
and amount of such item.

[T.D. 8128, 52 FR 6782, Mar. 5, 1987]

§ 301.6223(a)–1T Notice sent to tax
matters partner (temporary).

(a) In general. For purposes of sub-
chapter C of chapter 63 of the Code, a
notice is treated as mailed to the tax
matters partner on the earlier of—

(1) The date on which the notice is
mailed to ‘‘THE TAX MATTERS
PARTNER’’ at the address of the part-
nership (as provided on the partnership
return, except as updated under
§301.6223(c)–1T), or

(2) The date on which the notice is
mailed to the person who is the tax
matters partner at the address of that
person (as provided on the partner’s re-
turn, except as updated under
§ 301.6223(c)–1T) or the partnership. See
§ 301.6223(c)–1T for rules relating to the
information to be used by the Service
in providing notices, etc.

(b) Example. The provisions of this
section may be illustrated by the fol-
lowing example:

Example. Partnership P designates B as its
tax matters partner in accordance with

§ 301.6231(a)(7)–1T(b). On December 1 a notice
of the beginning of an administrative pro-
ceeding is mailed to ‘‘THE TAX MATTERS
PARTNER’’ at the address of P. On January
10, a copy of the notice is mailed to B at B’s
address. December 1 is treated as the date
that the notice was mailed to the tax mat-
ters partner.

[T.D. 8128, 52 FR 6783, Mar. 5, 1987; 52 FR 9296,
Mar. 24, 1987]

§ 301.6223(a)–2T Withdrawal of notice
of the beginning of an administra-
tive proceeding (temporary).

(a) In general. If the Internal Revenue
Service, within 45 days after the day on
which the notice specified in section
6223(a)(1) is mailed to the tax matters
partner, decides not to propose any ad-
justments to the partnership return as
filed, the Service may withdraw the no-
tice specified in section 6223(a)(1) by
mailing a letter to that effect to the
tax matters partner within that 45-day
period. If the Service withdraws the no-
tice, neither the service nor the tax
matters partner is required to furnish
any notice with respect to that pro-
ceeding to any other partner. Except as
provided in paragraph (b) of this sec-
tion, a notice specified in section
6223(a)(1) which has been withdrawn
shall be treated for purposes of sub-
chapter C of chapter 63 of the Code as
if that notice had never been mailed to
the tax matters partner.

(b) Service may not reissue notice except
under certain circumstances. If the no-
tice specified in section 6223(a)(1) was
mailed to the tax matters partner with
respect to a partnership taxable year
and that notice was later withdrawn as
provided in paragraph (a) of this sec-
tion, the Service shall not mail a sec-
ond notice specified in section
6223(a)(1) with respect to that taxable
year unless:

(1) There is evidence of fraud, malfea-
sance, collusion, concealment, or mis-
representation of a material fact;

(2) The prior proceeding involved a
clearly defined substantial error with
respect to an established Service posi-
tion existing at the time of the pre-
vious examination; or

(3) Other circumstances exist which
indicate that failure to reissue the no-
tice would be a serious administrative
omission.

[T.D. 8128, 52 FR 6783, Mar. 5, 1987]
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§ 301.6223(b)–1T Notice group (tem-
porary).

(a) In general. If a group of partners
having in the aggregate a 5 percent or
more interest in the profits of a part-
nership so requests and designates one
of their members to receive the notices
described in section 6223(a) (1) and (2),
the member so designated shall be
treated as a partner to whom section
6223(a) applies. Thus, the designated
representative is entitled to receive
any notice described in section 6223(a)
that is mailed to the tax matters part-
ner 30 days or more after the day on
which the Service receives the request
from the group.

(b) Request for notice—(1) In general.
The Service shall mail to the member
of the notice group designated to re-
ceive such notice any notice described
in section 6223(a) that is mailed to the
tax matters partner 30 days or more
after the day on which the Service re-
ceives the request for notice from the
group if such request for notice is made
in accordance with the rules prescribed
in this paragraph (b).

(2) Content of request. The request for
notice from a notice group shall—

(i) Identify the partnership by name,
address, and taxpayer identification
number,

(ii) Specify the taxable year or years
for which the notice group is formed,

(iii) Designate the member of the
group to receive the notices,

(iv) Set out the name, address, tax-
payer identification number, and prof-
its interest of each member of the
group, and

(v) Be signed by all partners com-
prising the notice group.

(3) Place for filing. The request for no-
tice from a notice group generally shall
be filed with the service center with
which the partnership return is filed.
However, if the notice group represent-
ative knows that the notice described
in section 6223(a)(1) (beginning of an
administrative proceeding) has already
been mailed to the tax matters part-
ner, the statement shall be filed with
the Internal Revenue Service office
that mailed that notice.

(4) Copy to be sent to the tax matters
partner. A copy of the request for no-
tice from a notice group shall be pro-
vided to the tax matters partner by the

notice group representative within 30
days after the request is filed with the
Service.

(5) Years covered by request. A request
for notice by a notice group may relate
only to partnership taxable years that
have ended before the request is filed.
A request, however, may relate to more
than one partnership taxable year if
the 5 percent or more profits interest
requirement of section 6223(b)(2) is sat-
isfied for each year to which the re-
quest relates.

(c) Composition of notice group—(1) In
general. A notice group shall be com-
prised only of persons who were part-
ners at some time during the partner-
ship taxable year for which the group
is formed. If a notice group is formed
for more than one taxable year, each
member of the group must have been a
partner at some time during at least
one of the taxable years for which the
group is formed. A notice group may
include a partner entitled to separate
notice. See section 6231(d) and
§ 301.6231(d)–1T for rules relating to de-
termining the interest of a partner in
the profits of a partnership for a part-
nership taxable year for purposes of
section 6223(b). See paragraph (c)(6) of
this section for rules relating to indi-
rect and pass-thru partners.

(2) Partner may be a member of only
one group. A partner cannot be a mem-
ber of more than one notice group with
respect to the same partnership for the
same partnership taxable year. See
paragraph (c)(6) of this section for rules
relating to indirect and pass-thru part-
ners.

(3) Partner may join group after forma-
tion. A partner may join a notice group
at any time after the formation of that
group by filing with the Internal Rev-
enue Service office with which the no-
tice group filed its request a statement
that it is joining the notice group. The
statement shall identify the partner
joining the notice group, the partner-
ship, and the members of the notice
group by name, address, and taxpayer
identification number and shall be
signed by the joining partner. A copy
of the statement shall be provided by
the joining partner to both the tax
matters partner and the notice group
representative within 30 days after the
request is filed with the Service. The
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partner shall become a member of the
notice group for each partnership tax-
able year for which the group was
formed and for which the partner was a
partner at any time during such part-
nership taxable year.

(4) Date on which a partner becomes a
member of notice group. A partner shall
become a member of a notice group on
the 30th day after the day on which the
Service receives—

(i) A request for notice from a notice
group that identifies that partner as a
member of that notice group, or

(ii) A statement filed in accordance
with paragraph (c)(3) of this section
that states that the partner is joining
the notice group.

(5) No withdrawal from notice group. A
partner who has signed a notice group
request filed with the Service remains
a member of that notice group until
the group terminates. A partner cannot
withdraw from the notice group.

(6) Indirect and pass-thru partners—(i)
Pass-thru partners and unidentified indi-
rect partners. A pass-thru partner may
become a member of a notice group as
provided in this section. For purposes
of applying the aggregate interest re-
quirement specified in paragraph (a) of
this section to a pass-thru partner, the
partnership interest held by the pass-
thru partner shall not include any in-
terest held through the pass-thru part-
ner by an indirect partner that has
been identified as provided in section
6223(c)(3) and § 301.6223(c)–1T before the
date on which the pass-thru partner be-
comes a member of the notice group.

(ii) Indirect partners identified before
the pass-thru partner joins a notice
group. An indirect partner may become
a member of a notice group with re-
spect to a partnership taxable year
only if:

(A) The indirect partner held an in-
terest in the partnership (either di-
rectly or through one or more pass-
thru partners) at some time during
that taxable year, and

(B) The indirect partner was identi-
fied as provided in section 6223(c)(3)
and § 301.6223(c)–1T on or before the
date on which the pass-thru partner be-
came a member of a notice group.

(d) Termination of notice group. Unless
the original request for notice from the
notice group or a subsequent statement

filed by the representative (in accord-
ance with paragraph (b)(3) and (4) of
this section) designates a successor to
the designated group representative,
the group terminates if the representa-
tive dies (or, in the case of an entity, if
the entity is dissolved), resigns, or is
adjudicated incompetent.

(e) Notice group is not a 5-percent
group. The forming of a notice group
under this section does not constitute
the forming of a 5-percent group for
purposes of litigation. A notice group
is formed solely for the purpose of re-
ceiving notices. A 5-percent group is
formed solely for the purpose of filing a
petition for judicial review or appeal-
ing a judicial determination. See
§ 301.6226(b)–1T. Thus, a member of a
notice group may choose not to join a
5-percent group formed by other mem-
bers of the notice group.

[T.D. 8128, 52 FR 6783, Mar. 5, 1987]

§ 301.6223(c)–1T Additional informa-
tion regarding partners furnished
to the Service (temporary).

(a) In general. In addition to the
names, addresses, and profits interests
as shown on the partnership return, the
Service will use additional information
as provided in this section for purposes
of administering subchapter C of chap-
ter 63 of the Code.

(b) Procedure for furnishing additional
information—(1) In general. Any person
may furnish additional information at
any time by filing a written statement
with the Service. However, the infor-
mation contained in the statement will
be considered for purposes of deter-
mining whether a partner is entitled to
a notice described in section 6223(a)
only if the Service receives the state-
ment at least 30 days before the date
on which the Service mails the notice
to the tax matters partner. Similarly,
information contained in the state-
ment generally will not be taken into
account for other purposes by the Serv-
ice until 30 days after the statement is
received.

(2) Where statement must be filed. A
statement furnished under this section
shall generally be filed with the service
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center with which the partnership re-
turn is filed. However, if the person fil-
ing the statement knows that the no-
tice described in section 6223(a)(1) (be-
ginning of an administrative pro-
ceeding) has already been mailed to the
tax matters partner, the statement
shall be filed with the Internal Rev-
enue Service office that mailed such
notice.

(3) Contents of statement. The state-
ment shall—

(i) Identify the partnership, each
partner for whom information is sup-
plied, and the person supplying the in-
formation by name, address, and tax-
payer identification number;

(ii) Explain that the statement is fur-
nished to correct or supplement earlier
information with respect to the part-
ners in the partnership;

(iii) Specify the taxable year to
which the information relates;

(iv) Set out the corrected or addi-
tional information, and

(v) Be signed by the person supplying
the information.

(c) No incorporation by reference to pre-
viously furnished documents. Incorpora-
tion by reference of information con-
tained in another document previously
furnished to the Internal Revenue
Service will not be given effect for pur-
poses of sections 6223(c) or 6229(e). For
example, reference to a return filed by
a pass-thru partner which contains
identifying information with respect to
the indirect partners of that pass-thru
partner is not sufficient to identify the
indirect partners unless a copy of the
document referred to is attached to the
statement. Furthermore, reference to a
prior general notification to the Serv-
ice that a partner who would otherwise
be the tax matters partner is a debtor
in a bankruptcy proceeding or has had
a receiver appointed for him in a re-
ceivership proceeding is not sufficient
unless a copy of the notification docu-
ment referred to is attached to the
statement.

(d) Information supplied by a person
other than the tax matters partner. The
Service may require appropriate
verification in the case of information
furnished by a person other than the
tax matters partner. The 30-day period
referred to in paragraph (b)(1) of this

section shall not begin until that
verification is supplied.

(e) Power of attorney—(1) In general.
This paragraph (e) applies to powers of
attorney with respect to proceedings
under subchapter C of chapter 63 of the
Code (‘‘chapter 63C’’) that begin on or
after the date which is 90 days after the
date final regulations under this sec-
tion are published in the FEDERAL REG-
ISTER.

(2) Specifically for purposes of chapter
63C. A power of attorney specifically
for purposes of chapter 63C shall be fur-
nished in accordance with paragraph
(b)(2) of this section.

(3) Existing power of attorney. A power
of attorney granted to another person
by a partner for other tax purposes
shall not be given effect for purposes of
chapter 63C unless the partner specifi-
cally requests that the power be given
such effect in a statement furnished to
the Service in accordance with para-
graph (b) of this section.

(f) Service may use other information.
In addition to the information on the
partnership return and that supplied
on statements filed under this section,
the Service may use other information
in its possession (for example, a change
in address reflected on a partner’s re-
turn) in administering subchapter C of
chapter 63 of the Code. However, the
Service is not obligated to search its
records for information not expressly
furnished under this section.

[T.D. 8128, 52 FR 6784, Mar. 5, 1987; 52 FR 9296,
Mar. 24, 1987, as amended by T.D. 8808, 64 FR
3838, Jan. 26, 1999]

§ 301.6223(e)–1T Effect of Service’s fail-
ure to provide notice (temporary).

(a) Notice group. Section
6223(e)(1)(B)(ii) applies with respect to
a notice group only if the request for
notice described in § 301.6223(b)–1T is re-
ceived by the Service at least 30 days
before the notice is mailed to the tax
matters partner.

(b) Indirect partners—(1) In general.
For purposes of section 6223(e), the
Service’s failure to provide notice to a
pass-thru partner that is entitled to
notice under section 6223(b) is deemed
failure to provide notice to indirect
partners holding an interest in the
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partnership through the pass-thru part-
ner. However, this rule does not apply
if the indirect partner:

(i) Receives notice from the Service,
(ii) Is identified as provided in sec-

tion 6223(c)(3) and § 301.6223(c)–1T at
least 30 days before the notice is
mailed to the tax matters partner, or

(iii) Is a member of a notice group
entitled to notice under paragraph (a)
of this section.

(2) Examples. The provisions of para-
graph (b)(1) of this section may be il-
lustrated by the following examples:

Example 1. Partnership ABC has as one of
its partners, A, a partnership with three
partners, X, Y, and Z. ABC does not have
more than 100 partners, and partnership A is
entitled to notice under section 6223(a). In
addition, Z was identified as provided in sec-
tion 6223(c)(3) and § 301.6223(c)–1T on May 1,
1985. The Service mailed notice to the tax
matters partner of ABC on July 1, 1985, but
failed to provide notice to partnership A.
Notwithstanding the Service’s notice to the
tax matters partner, the Service is deemed
to have failed to provide notice to X and Y.
The Service’s failure to provide notice to A,
however, has no effect on Z; whether notice
was provided to Z is determined independ-
ently.

Example 2. Assume the same facts as in ex-
ample 1, except that the Service provided no-
tice to partnership A but did not provide sep-
arate notice to Z. Notwithstanding the Serv-
ice’s notice to partnership A, the Service is
deemed to have failed to provide notice to Z.

Example 3. Assume the same facts as in ex-
ample 1, except that partnership ABC has
more than 100 partners and partnership A is
entitled to notice under section 6223(b) be-
cause it had at least a 1 percent profits inter-
est in partnership ABC. In addition, X be-
came a member of a notice group on June 1,
1985, and the Service mailed notice to the
designated member of that notice group. The
Service also mailed a separate notice to Z.
The Service’s failure to provide notice to
partnership A only affects Y, who is deemed
not to have been provided notice by the
Service.

[T.D. 8128, 52 FR 6784, Mar. 5, 1987]

§ 301.6223(e)–2T Elections if Service
fails to provide timely notice (tem-
porary).

(a) Proceeding finished. If at the time
the Internal Revenue Service mails the
partner notice of the proceeding—

(1) The period within which a peti-
tion for review of a final partnership
administrative adjustment under sec-

tion 6226 may be filed has expired and
no petition has been filed, or

(2) The decision of a court in an ac-
tion begun by such a petition has be-
come final, the partner may elect in
accordance with paragraph (c) of this
section to have that adjustment, that
decision, or a settlement agreement de-
scribed in section 6224(c)(2) with re-
spect to the partnership taxable year
to which the adjustment relates apply
to that partner. If the partner does not
make an election in accordance with
paragraph (c) of this section, the part-
nership items of the partner for the
partnership taxable year to which the
proceeding relates shall be treated as
having become nonpartnership items as
of the day on which the Service mails
the partner notice of the proceeding.

(b) Proceeding still going on. If para-
graph (a) of this section does not apply,
the partner shall be a party to the pro-
ceeding unless the partner elects, in ac-
cordance with paragraph (c) of this sec-
tion, to have—

(1) A settlement agreement described
in section 6224(c)(2) with respect to the
partnership taxable year to which the
proceeding relates apply to the part-
ner, or

(2) The partnership items of the part-
ner for the partnership taxable year to
which the proceeding relates treated as
having become nonpartnership items as
of the day on which the Service mails
the partner notice of the proceeding.

(c) Election—(1) In general. The elec-
tion described in paragraph (a) or (b) of
this section shall be made in the man-
ner prescribed in this paragraph (c).
The election shall apply to all partner-
ship items for the partnership taxable
year to which the election relates.

(2) Time and manner of making election.
The election shall be made by filing a
statement with the Internal Revenue
Service office mailing the notice re-
garding the proceeding within 45 days
after the date on which that notice was
mailed.

(3) Contents of statement. The state-
ment shall—

(i) Be clearly identified as an election
under section 6223(e) (2) or (3),

(ii) Specify the election being made
(that is, application of final partner-
ship administrative adjustment, court
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decision, consistent settlement agree-
ment, or nonpartnership item treat-
ment),

(iii) Identify the partner making the
election and the partnership by name,
address, and taxpayer identification
number,

(iv) Specify the partnership taxable
year to which the election relates, and

(v) Be signed by the partner making
the election.

[T.D. 8128, 52 FR 6785, Mar. 5, 1987]

§ 301.6223(f)–1T Duplicate copy of final
partnership administrative adjust-
ment (temporary).

Section 6223(f) does not prohibit the
Service from issuing a duplicate copy
of the notice of final partnership ad-
ministrative adjustment (for example,
in the event the original notice is lost).

[T.D. 8128, 52 FR 6785, Mar. 5, 1987]

§ 301.6223(g)–1T Responsibilities of the
tax matters partner (temporary).

(a) Notices described in section 6223
(a)—(1) Notice of beginning of proceeding.
Except as otherwise provided in
§ 301.6223(a)–2T, the tax matters partner
shall, within 75 days after the mailing
by the Service of the notice specified in
section 6223(a)(1), forward a copy of
that notice to each partner that is not
entitled to notice from the Service
under section 6223. See § 301.6230(e)–1T
for information to be furnished to the
Service.

(2) Notice of final partnership adminis-
trative adjustment. The tax matters
partner shall, within 60 days after the
mailing by the Service of the notice
specified in section 6223(a)(2), forward a
copy of that notice to each partner
that is not entitled to notice from the
Service under section 6223.

(3) Requirement inapplicable in certain
cases. The tax matters partner is not
required to send notice to a partner if—

(i) Before the expiration of the appli-
cable 75-day or 60-day period the part-
nership items of that partner have be-
come nonpartnership items (for exam-
ple, by settlement),

(ii) That partner is an indirect part-
ner and has not been identified to the
tax matters partner at least 30 days be-
fore the tax matters partner is required
to send such notice,

(iii) That partner is treated as a part-
ner solely by virtue of § 301.6231(a)(2)–
1T,

(iv) That partner was a member of a
notice group as of the date on which
the notice was mailed to the tax mat-
ters partner (see § 301.6223(b)–1T(c)(4)
for the date on which a partner be-
comes a member of a notice group),

(v) The notice has already been pro-
vided to that partner by another per-
son, or,

(vi) The notice is withdrawn by the
Service under § 301.6223(a)–2T.

(b) Other notices or information—(1) In
general. The tax matters partner shall
furnish to the partners specified in
paragraph (b)(2) of this section infor-
mation with respect to the following:

(i) Closing conference with the exam-
ining agent,

(ii) Proposed adjustments, rights of
appeal, and requirements for filing of a
protest,

(iii) Time and place of any Appeals
conference,

(iv) Acceptance by the Service of any
settlement offer,

(v) Consent to the extension of the
period of limitations with respect to all
partners,

(vi) Filing of a request for adminis-
trative adjustment (including a request
for substituted return treatment under
§ 301.6227(b)–2T) on behalf of the part-
nership,

(vii) Filing by the tax matters part-
ner or any other partner of any peti-
tion for judicial review under sections
6226 or 6228(a),

(viii) Filing of any appeal with re-
spect to any judicial determination
provided for in sections 6226 or 6228(a),
and

(ix) Final judicial redetermination.
(2) Partners to be notified. The tax

matters partner shall provide informa-
tion with respect to any action or
other matter specified in paragraph
(b)(1) of this section to all notice group
representatives and all other partners
except partners—

(i) Whose partnership items become
nonpartnership items before the expi-
ration of the period specified in para-
graph (b)(3) of this section for fur-
nishing that information,
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(ii) Who are indirect partners and
who are not identified to the tax mat-
ters partner at least 30 days before the
tax matters partner is required to pro-
vide the information,

(iii) Who are treated as partners sole-
ly by virtue of § 301.6231(a)(2)–1T,

(iv) Who are members of a notice
group as of the date on which the tax
matters partner takes that action or
receives information with respect to
that matter (see § 301.6223(b)–1T(c)(4)
for the date on which a partner be-
comes a member of a notice group), or

(v) Who have already received infor-
mation with respect to the action or
matter from any other person.

(3) Time for furnishing information.
The tax matters partner shall furnish
information with respect to an action
or other matter described in paragraph
(b)(1) of this section within 30 days of
taking the action or receiving informa-
tion with respect to that matter.

[T.D. 8128, 52 FR 6785, Mar. 5, 1987]

§ 301.6223(h)–1T Responsibilities of
pass-thru partner (temporary).

The pass-thru partner shall, within 30
days of receiving notice or any other
information regarding a partnership
proceeding from the Internal Revenue
Service, the tax matters partner, or an-
other pass-thru partner, forward a copy
of that notice or information to the
person or persons holding an interest
through the pass-thru partner in the
profits or losses of the partnership for
the partnership taxable year to which
the notice or information relates. In
the case of a pass-thru partner which is
a partnership within the meaning of
section 6231(a)(1), the tax matters part-
ner of such partnership shall forward
copies of such notice or information to
the partners of such partnership.

[T.D. 8128, 52 FR 6786, Mar. 5, 1987]

§ 301.6224(a)–1T Participation in ad-
ministrative proceedings (tem-
porary).

Every partner in the partnership, in-
cluding an indirect partner, has the
right to participate in any phase of ad-
ministrative proceedings. However, ex-
cept as provided in section 6223 and the
regulations thereunder, neither the
Service nor the tax matters partner is

required to provide notice of any pro-
ceeding to partners. Consequently, a
partner who wishes, for example, to be
present during a preliminary discus-
sion between an examining agent and
the tax matters partner should make
special arrangements with the tax mat-
ters partner to obtain information as
to the time and place of the discussion.
The Service and the tax matters part-
ner will determine the time and place
for all administrative proceedings. Ar-
rangements will generally not be
changed merely for the convenience of
another partner.

[T.D. 8128, 52 FR 6786, Mar. 5, 1987]

§ 301.6224(b)–1T Partner may waive
rights (temporary).

(a) In general. A partner may at any
time waive any right that that partner
has or any restriction on action by the
Service under subchapter C of chapter
63 of the Code.

(b) Form and manner of making waiver.
The waiver described in paragraph (a)
of this section shall be made by a writ-
ten statement. If the Service furnishes
a form to be used for this purpose, the
partner may make the waiver by com-
pleting the form in accordance with
the instructions accompanying that
form. If such a form is not furnished,
the statement shall—

(1) Be clearly identified as a waiver
under section 6224(b),

(2) Identify the partner and the part-
nership by name, address, and taxpayer
identification number,

(3) Specify the right or restriction
being waived and the taxable year(s) to
which the waiver applies,

(4) Be signed by the partner making
the waiver, and

(5) Be filed with the service center
with which the partnership return is
filed. However, if the person filing the
statement knows that the notice de-
scribed in section 6223(a)(1) (beginning
of an administrative proceeding) has
already been mailed to the tax matters
partner, the statement shall be filed
with the Internal Revenue Service of-
fice that mailed such notice.

[T.D. 8128, 52 FR 6786, Mar. 5, 1987]
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§ 301.6224(c)–1T Tax matters partner
may bind nonnotice partners (tem-
porary).

(a) In general. In the absence of a
showing of fraud, malfeasance, or mis-
representation of fact, if the tax mat-
ters partner enters into a settlement
agreement with the Service and ex-
pressly states that that agreement
shall be binding on the other partners,
that agreement shall be binding on all
partners except those who—

(1) Are, as of the day on which the
agreement is entered into, either no-
tice partners or members of a notice
group (see § 301.6223(b)–1T(c)(4) for the
date on which a partner becomes a
member of a notice group), or

(2) Have, at least 30 days before the
day on which the agreement is entered
into, filed with the Service the state-
ment described in paragraph (c) of this
section.

(b) Indirect partners—(1) In general. If,
under paragraph (a) of this section, a
pass-thru partner is not bound by an
agreement entered into by the tax mat-
ters partner, all indirect partners hold-
ing an interest in the partnership
through that pass-thru partner shall
not be bound by that agreement. If,
however, the pass-thru partner is
bound by an agreement entered into by
the tax matters partner, paragraph (a)
of this section shall be applied sepa-
rately to each indirect partner holding
an interest in the partnership through
the pass-thru partner to determine
whether the indirect partner is also
bound by the agreement.

(2) Example. The following example il-
lustrates the principles set forth in
this section.

Example. Partnership P has over 100 part-
ners. Partnership J is a partner in partner-
ship P with a profits interest of less than 1
percent. Partnership J has three partners, A,
B, and C. A is a member of a notice group
with respect to partnership P, but B and C
are not. On July 1, 1985, B filed the state-
ment described in paragraph (c) of this sec-
tion not to be bound by any settlement
agreement entered into by the tax matters
partner of partnership P. On August 1, 1985,
the tax matters partner of partnership P en-
ters into a settlement agreement with the
Service and states that the agreement is
binding on other partners as provided in sec-
tion 6224(c)(3). Since partnership J is bound
by the settlement agreement, paragraph (a)

of this section is applied separately to each
of the indirect partners to determine wheth-
er they are bound. A is not bound by the
agreement because he was a member of a no-
tice group on the day the agreement was en-
tered into and B is not bound because she
filed the statement not to be bound at least
30 days before the agreement was entered
into. C is bound by the settlement agree-
ment.

(c) Statement not to be bound—(1) Con-
tents of statement. The statement re-
ferred to in paragraph (a)(2) of this sec-
tion shall—

(i) Be clearly identified as a state-
ment to deny settlement authority to
the tax matters partner under section
6224(c)(3)(B),

(ii) Identify the partner and partner-
ship by name, address, and taxpayer
identification number,

(iii) Specify the taxable year or years
to which the statement applies, and

(iv) Be signed by the partner filing
the statement.

(2) Place where statement is to be filed.
The statement described in paragraph
(c)(1) of this section generally shall be
filed with the service center with
which the partnership return is filed.
However, if the partner knows that the
notice described in section 6223(a)(1)
(beginning of an administrative pro-
ceeding) has already been mailed to the
tax matters partner, the statement
shall be filed with the Internal Rev-
enue Service office that mailed that
notice.

(3) Consolidated statements. The state-
ment described in paragraph (c)(1) of
this section may be filed with respect
to more than one partner if the re-
quirements of that paragraph (c)(1) (in-
cluding signatures) are satisfied with
respect to each partner.

[T.D. 8128, 52 FR 6786, Mar. 5, 1987]

§ 301.6224(c)–2T Pass-thru partner
binds indirect partners (tem-
porary).

(a) Pass-thru partner binds unidentified
indirect partners—(1) In general. If a
pass-thru partner enters into a settle-
ment ageement with the Service with
respect to partnership items, that
agreement binds all indirect partners
holding an interest in that partnership
through the pass-thru partner except
those indirect partners who have been
identified as provided in section
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6223(c)(3) and § 301.6223(c)–1T at least 30
days before the date on which the
agreement is entered into. However, if,
in addition to the interest in the part-
nership held through the pass-thru
partner entering into a settlement
agreement, an indirect partner holds a
separate interest in that partnership,
either directly or indirectly through a
different pass-thru partner, the indi-
rect partner shall not be bound by that
settlement agreement with respect to
the interests held directly or indirectly
through a pass-thru partner other than
the pass-thru partner entering into the
settlement agreement.

(2) Example. The provisions of para-
graph (a)(1) of this section may be il-
lustrated by the following example:

Example. Partnership J is a partner in part-
nership P. C is a partner in J but has not
been identified as provided in section
6223(c)(3) and § 301.6223(c)–1T. The only inter-
est that C holds in P is through J. The tax
matters partner of J enters into a settlement
agreement with the Service with respect to
partnership items arising from P. C is bound
by the settlement agreement entered into by
the tax matters partner of J.

(b) Person in pass-thru partner author-
ized to enter into settlement agreement
that binds indirect partners. In the case
of a pass-thru partner that is—

(1) A partnership within the meaning
of section 6231(a)(1), the tax matters
partner of that partnership;

(2) A partnership other than a part-
nership described in paragraph (b)(1) of
this section, any general partner of
that partnership;

(3) An S corporation subject to the
provisions of subchapter D of chapter
63 of the Code, the tax matters person
of that S corporation;

(4) An S corporation other than an S
corporation described in paragraph
(b)(3) of this section, any officer of that
S corporation; or

(5) A trust, estate, or nominee, any
person authorized in writing to act on
behalf of that trust, estate, or nominee

may enter into a settlement agreement
with the Service on behalf of its respec-
tive entity that would bind the uniden-
tified indirect partners that hold a
partnership interest through the pass-
thru partner.

[T.D. 8128, 52 FR 6787, Mar. 5, 1987]

§ 301.6224(c)–3T Consistent settlement
terms (temporary).

(a) In general. If the Service enters
into a settlement agreement with any
partner with respect to partnership
items, the Service shall offer to any
other partner who so requests in ac-
cordance with paragraph (c) of this sec-
tion settlement terms which are con-
sistent with those contained in the set-
tlement agreement entered into.

(b) Requirements for consistent settle-
ment terms—(1) In general. Consistent
settlement terms are those based on
the same determinations with respect
to partnership items. However, con-
sistent settlement terms also may in-
clude partnership level determinations
of any penalty, addition to tax, or addi-
tional amount that relates to partner-
ship items. Settlements with respect to
partnership items shall be self-con-
tained; thus, a concession by one party
with respect to a partnership item may
not be based upon a concession by an-
other party with respect to any item
that is not a partnership item other
than any penalty, addition to tax, or
additional amount that relates to an
adjustment to a partnership item. Con-
sistent agreements, whether com-
prehensive or partial, must be identical
to the original settlement (that is, the
settlement upon which the offered set-
tlement terms are based). A consistent
agreement must mirror the original
settlement and may not be limited to
selected items from the original settle-
ment. Once a partner has settled a
partnership item, or penalty, addition
to tax, or additional amount that re-
lates to an adjustment to a partnership
item, that partner may not subse-
quently request settlement terms con-
sistent with a settlement that contains
the previously settled item. The re-
quirement for consistent settlement
terms applies only if—

(i) The items were partnership items
(and any related penalty, addition to
tax, or additional amount) for the part-
ner entering into the original settle-
ment immediately before the original
settlement; and

(ii) The items are partnership items
(and any related penalty, addition to
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tax, or additional amount) for the part-
ner requesting the consistent settle-
ment at the time the partner files the
request.

(2) Effect of consistent agreement. Con-
sistent settlement terms are reflected
in a consistent agreement. A con-
sistent agreement is not a settlement
agreement which gives rise to further
consistent settlement rights because it
is required to be given without voli-
tional agreement of the Secretary.
Therefore, a consistent agreement re-
quired to be offered to a requesting
taxpayer is not a settlement agreement
under section 6224(c)(2) of the Internal
Revenue Code, or paragraph (c)(3) of
this section which starts a new period
for requesting consistent settlement
terms. For all other purposes of the In-
ternal Revenue Code, however, (e.g.,
binding effect under section 6224(c)(1),
and conversion to nonpartnership
items under section 6231(b)(1)(C)) a con-
sistent agreement is treated as a set-
tlement agreement.

(c) Time and manner of requesting con-
sistent settlements—(1) In general. A
partner desiring settlement terms con-
sistent with the terms of any settle-
ment agreement entered into between
any other partner and the Service shall
submit a written statement to the In-
ternal Revenue Service office that en-
tered into the settlement.

(2) Contents of statement. Except as
otherwise provided in instructions to
the taxpayer from the Service, the
written statement described in para-
graph (c)(1) of this section shall—

(i) Identify the statement as a re-
quest for consistent settlement terms
under section 6224(c)(2),

(ii) Contain the name, address, and
taxpayer identification number of the
partnership and of the partner request-
ing the settlement offer (and, in the
case of an indirect partner, of the pass-
thru partner through which the indi-
rect partner holds an interest),

(iii) Identify the earlier agreement to
which the request refers, and

(iv) Be signed by the partner making
the request.

(3) Time for filing request. The state-
ment shall be filed not later than the
later of—

(i) The 150th day after the day on
which the notice of final partnership

administrative adjustment is mailed to
the tax matters partner, or

(ii) The 60th day after the day on
which the settlement agreement was
entered into.

(d) Examples. The following examples
illustrate the principles set out in this
section.

Example 1. The Service seeks to disallow a
$100,000 loss reported by Partnership P. The
Service agrees to a settlement with X, a
partner in P, in which the Service allows 60
percent of the loss, accepts the treatment of
all other partnership items on the partner-
ship return, and imposes a penalty for neg-
ligence related to the loss disallowance.
Partner Y, which owns a 10 percent interest
in the partnership, requests settlement
terms which are consistent with the settle-
ment made between X and the Service. The
items are partnership items (and a related
penalty) for X immediately before X enters
into the settlement agreement and are part-
nership items (and a related penalty) for Y
at the time of the request. The Service must
offer Y settlement terms allowing a $6,000
loss, a negligence penalty on the $4,000 dis-
allowance, and otherwise reflecting the
treatment of partnership items on the part-
nership return.

Example 2. F files inconsistently with part-
nership P and reports the inconsistency. The
Service notifies F that it will treat all part-
nership items arising from P as nonpartner-
ship items with respect to F. Later, the
Service enters into a settlement with F on
these items. The Service is not required to
offer the other partners of P settlement
terms consistent with the settlement
reached between F and the Service because
at the time of the settlement the items aris-
ing from P are no longer partnership items
with respect to F.

Example 3. G, a partner in Partnership P,
filed suit under section 6228(b) after the
Service failed to allow an administrative ad-
justment request with respect to a partner-
ship item arising from P for a taxable year.
Under section 6231(b)(1)(B), the partnership
items of G for the partnership taxable year
became nonpartnership items as of the date
the suit was filed. After G filed suit, another
partner and the Service entered into a settle-
ment agreement with respect to items aris-
ing from P in that year. G is not entitled to
consistent settlement terms because the
items arising from P are no longer partner-
ship items with respect to G.

[T.D. 8128, 52 FR 6787, Mar. 5, 1987, as amend-
ed by T.D. 8808, 64 FR 3839, Jan. 26, 1999]
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§ 301.6226(a)–1T Principal place of
business of partnership (tem-
porary).

(a) In general. The principal place of
business of a partnership for purposes
of determining the appropriate district
court in which a petition for a read-
justment of partnership items may be
filed is its principal place of business
as of the date the petition is filed.

(b) Example. The provisions of para-
graph (a) of this section may be illus-
trated by the following example:

Example. The principal place of business of
partnership A on the day that the notice of
the final partnership administrative adjust-
ment was mailed to the tax matters partner
of A was Cincinnati, Ohio. However, by the
day on which a petition seeking judicial re-
view of that adjustment was filed, A had
moved its principal place of business to Lou-
isville, Kentucky. For purposes of section
6226(a)(2), A’s principal place of business is
Louisville.

[T.D. 8128, 52 FR 6788, Mar. 5, 1987]

§ 301.6226(b)–1T 5-percent group (tem-
porary).

All members of a 5-percent group
shall join in filing any petition for ju-
dicial review. The designation of a
partner as a representative of a notice
group does not authorize that partner
to file a petition for a readjustment of
partnership items on behalf of the no-
tice group.

[T.D. 8128, 52 FR 6788, Mar. 5, 1987]

§ 301.6226(e)–1T Jurisdictional re-
quirement for bringing an action in
District Court or Claims Court
(temporary).

(a) Amount to be deposited—(1) In gen-
eral. The jurisdictional amount that
the filing partner (or, in the case of a
petition filed by a 5-percent group,
each member of the group) shall de-
posit is the amount by which the tax
liability of the partner would be in-
creased if the treatment of the partner-
ship items on the partner’s return were
made consistent with the treatment of
partnership items on the partnership
return, as adjusted by the notice of
final partnership administrative ad-
justment. The partner is not required
to pay other outstanding liabilities in
order to deposit a jurisdictional
amount.

(2) Example. The provisions of para-
graph (a)(1) of this section may be il-
lustrated by the following example:

Example. A files a petition for readjust-
ment of partnership items in the Claims
Court. A’s tax liability would be increased by
$4,000 if partnership items on his return were
conformed to the partnership return, as ad-
justed by the notice of final partnership ad-
ministrative adjustment. A has an unpaid li-
ability of $10,000 attributable to nonpartner-
ship items. A is required to deposit only
$4,000 in order to satisfy the jurisdictional
requirement.

(b) Deposit taken into account in com-
puting interest. The amount deposited is
treated as a payment of tax for pur-
poses of chapter 67 (relating to inter-
est). Thus, the period of deposit will be
treated as a period of payment for pur-
poses of determining the interest due
on any overpayment or underpayment
and computing any penalty under sec-
tion 6653 (a)(2) or (b)(2).

(c) Deposit generally not treated as pay-
ment of tax. Except as provided in para-
graph (b) of this section, an amount de-
posited under section 6226(e) shall not
be treated as payment of tax. Thus, the
Service may proceed against the de-
positor for a deficiency based on non-
partnership items without regard to
this deposit.

(d) Amount deposited may be applied
against assessment. If the restriction on
assessment provided under section
6225(a) lapses with respect to a defi-
ciency attributable to partnership
items for a partnership taxable year
while an amount is on deposit under
section 6226(e) in connection with a pe-
tition relating to those items, the
Service may apply the amount depos-
ited against any such deficiency that is
assessed.

[T.D. 8128, 52 FR 6788, Mar. 5, 1987]

§ 301.6226(f)–1T Scope of judicial re-
view (temporary).

(a) In general. A court reviewing a no-
tice of final partnership administrative
adjustment has jurisdiction to deter-
mine all partnership items for the tax-
able year to which the notice relates
and the proper allocation of such items
among the partners. Thus, the review
is not limited to the items adjusted in
the notice.
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(b) Example. The provisions of para-
graph (a) of this section may be illus-
trated by the following example.

Example. The Service issues a notice of
final partnership administrative adjustment
with respect to Partnership ABC in which
the only item adjusted is depreciation. A pe-
tition for judicial review of that notice is
filed. During the judicial proceeding, a part-
ner of ABC, in accordance with the applica-
ble court rules, raises an issue relating to
the treatment of intangible drilling costs.
The court reviewing the notice has jurisdic-
tion to determine the intangible drilling cost
issue as well as the depreciation issue.

[T.D. 8128, 52 FR 6788, Mar. 5, 1987]

§ 301.6227(b)–1T Administrative adjust-
ment request by the tax matters
partner on behalf of the partner-
ship (temporary).

(a) In general. A request for an ad-
ministrative adjustment filed by the
tax matters partner on behalf of the
partnership shall be filed on the form
prescribed by the Service for that pur-
pose in accordance with the instruc-
tions accompanying that form. Except
as otherwise provided in the instruc-
tions accompanying that form, the re-
quest shall be—

(1) Filed with the service center
where the original partnership return
was filed,

(2) Signed by the tax matters part-
ner, and

(3) Accompanied by revised schedules
showing the effects of the proposed
changes on each partner and an expla-
nation of the changes.

(b) Denied request for treatment as a
substituted return remains administrative
adjustment request. An administrative
adjustment request filed by the tax
matters partner on behalf of the part-
nership for which substituted return
treatment is requested but not granted
remains an administrative adjustment
request. Thus, for example, the tax
matters partner may file suit under
section 6228(a) if the Service fails to
take timely action on the request.

[T.D. 8128, 52 FR 6788, Mar. 5, 1987]

§ 301.6227(c)–1T Administrative adjust-
ment request filed on behalf of a
partner (temporary).

A request for an administrative ad-
justment on behalf of a partner shall be
filed on the form prescribed by the

Service for that purpose in accordance
with the instructions accompanying
that form. Except as otherwise pro-
vided in the instructions accompanying
that form, the request shall—

(a) Be filed in duplicate, the original
copy filed with the partner’s amended
income tax return (on which the part-
ner computes the amount by which the
partner’s tax liability should be ad-
justed if the request is granted) and the
other copy filed with the service center
where the partnership return is filed,

(b) Identify the partner and the part-
nership by name, address, and taxpayer
identification number,

(c) Specify the partnership taxable
year to which the administrative ad-
justment request applies,

(d) Relate only to partnership items,
and

(e) Relate only to one partnership
and one partnership taxable year.

[T.D. 8128, 52 FR 6788, Mar. 5, 1987; 52 FR 9296,
Mar. 24, 1987]

§ 301.6229(b)–1T Extension by agree-
ment (temporary).

Any partnership may authorize any
person to extend the period described
in section 6229(a) with respect to all
partners by filing a statement to that
effect with the service center with
which the partnership return is filed.
The statement shall—

(a) Provide that it is an authoriza-
tion for a person other than the tax
matters partner to extend the assess-
ment period with respect to all part-
ners,

(b) Identify the partnership and the
person being authorized by name, ad-
dress, and taxpayer identification num-
ber,

(c) Specify the partnership taxable
year or years for which the authoriza-
tion is effective, and

(d) Be signed by all persons who were
general partners at any time during
the year or years for which the author-
ization is effective.

[T.D. 8128, 52 FR 6789, Mar. 5, 1987]

§ 301.6229(b)–2T Special rule with re-
spect to debtors in Title 11 cases
(temporary).

(a) In general. Notwithstanding any
other law or rule of law, if an agree-
ment is entered into under section
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6229(b)(1)(B), and the agreement is
signed by a person who would be the
tax matters partner but for the fact
that, at the time that the agreement is
executed, the person is a debtor in a
bankruptcy proceeding under Title 11
of the United States Code, such agree-
ment shall be binding on all partners in
the partnership unless the Service has
been notified of the bankruptcy pro-
ceeding in accordance with paragraph
(b) of this section.

(b) Procedures for notifying the Service
of a partner’s bankruptcy proceeding. (1)
The Service shall be notified of the
bankruptcy proceeding of the tax mat-
ters partner in accordance with the
procedures set forth in § 301.6223(c)–1T.

(2) In addition to the information
specified in § 301.6223(c)–1T, notification
that a person is (or was) a debtor in a
bankruptcy proceeding shall include
the date the bankruptcy proceeding
was filed, the name and address of the
court in which the bankruptcy pro-
ceeding exists (or took place), the cap-
tion of the bankruptcy proceeding (in-
cluding the docket number or other
identification number used by the
court), and the status of the proceeding
as of the date of notification.

[T.D. 8808, 64 FR 3839, Jan. 26, 1999]

§ 301.6229(e)–1T Information with re-
spect to unidentified partner (tem-
porary).

A partner who is not properly identi-
fied on the partnership return (includ-
ing an indirect partner) remains an un-
identified partner for purposes of sec-
tion 6229(e) until identifying informa-
tion is furnished as provided in
§ 301.6223(c)–1T.

[T.D. 8128, 52 FR 6789, Mar. 5, 1987]

§ 301.6229(f)–1T Special rule for partial
settlement agreements (temporary).

(a) In general. If a partner enters into
a settlement agreement with the Serv-
ice with respect to the treatment of
some of the partnership items in dis-
pute for a partnership taxable year, but
other partnership items for such year
remain in dispute, the period of limita-
tions for assessing any tax attributable
to the settled items shall be deter-
mined as if such agreement had not
been entered into.

(b) Other items remaining in dispute.
Pursuant to section 6226(c), a partner is
a party to a partnership level judicial
proceeding with respect to partnership
items. When a partner settles partner-
ship items, the settled partnership
items convert to nonpartnership items
under section 6231(b)(1)(C) and will not
be subject to any future or pending
partnership level proceeding pursuant
to section 6226(d)(1). The remaining un-
settled partnership items, however,
will remain subject to determination
under partnership level administrative
and judicial procedures. Consequently,
any remaining unsettled items will be
deemed to remain in dispute. Thus, the
period for assessing settled items will
be governed by the period for assessing
the remaining unsettled items.

[T.D. 8808, 64 FR 3839, Jan.26, 1999]

§ 301.6230(b)–1T Request that correc-
tion not be made (temporary).

The request that a correction not be
made under section 6230(b)(2) shall be
in writing and shall—

(a) State that it is a request that a
correction not be made under section
6230(b),

(b) Identify the partnership and the
partner filing the request by name, ad-
dress, and taxpayer identification num-
ber,

(c) Be signed by the partner filing the
request, and

(d) Be filed with the Internal Rev-
enue Service office that provided the
notice of the correction of the error.

[T.D. 8128, 52 FR 6789, Mar. 5, 1987]

§ 301.6230(c)–1T Claim arising out of
erroneous computation, etc. (tem-
porary).

A claim for refund under section 6230
(c) shall state the grounds for the
claim and shall be filed with the serv-
ice center with which the partner’s re-
turn is filed.

[T.D. 8128, 52 FR 6789, Mar. 5, 1987]

§ 301.6230(e)–1T Tax matters partner
required to furnish names (tem-
porary).

(a) In general. If a notice of the begin-
ning of an administrative proceeding is
mailed to the tax matters partner with
respect to any partnership taxable
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year, the tax matters partner shall fur-
nish to the Internal Revenue Service
office that issued the notice the name,
address, profits interest, and taxpayer
identification number of each person
who was a partner in the partnership at
any time during that taxable year if
that information was not provided on
the partnership return filed for that
year.

(b) Revised or additional information. If
the tax matters partner discovers that
any information furnished to the Serv-
ice on the partnership return or under
paragraph (a) of this section was incor-
rect or incomplete, the tax matters
partner shall furnish revised or addi-
tional information to the Service with-
in 15 days of discovering that the infor-
mation furnished to the Service was in-
correct or incomplete.

(c) Information required with respect to
indirect partners. The requirements of
this section for identifying information
apply with respect to indirect partners
to the extent that the tax matters
partner has such information.

[T.D. 8128, 52 FR 6789, Mar. 5, 1987]

§ 301.6231(a)(1)–1T Exception for small
partnerships (temporary).

(a) In general. For purposes of the ex-
ception for small partnerships under
section 6231(a)(1)(B) the rules contained
in this section shall apply.

(1) ‘‘10 or fewer.’’ The ‘‘10 or fewer’’
limitation described in section
6231(a)(1)(B)(i) is applied to the number
of natural persons (other than non-
resident aliens), C corporations, and es-
tates of deceased partners that were
partners at any one time during the
partnership taxable year. Thus, for ex-
ample, a partnership that at no time
during the taxable year had more than
10 partners may be treated as a small
partnership even if, because of trans-
fers of interests in the partnership, 11
or more natural persons, C corpora-
tions, or estates of deceased partners
owned interests in the partnership for
some portion of the taxable year. For
purposes of section 6231(a)(1)(B) and
this section, a husband and wife (and
their estates) are treated as one per-
son.

(2) Pass-thru partner. The exception
provided in section 6231(a)(1)(B) does
not apply to a partnership for a taxable

year if any partner in the partnership
during that taxable year is a pass-thru
partner. For purposes of this paragraph
(a)(2), an estate shall not be treated as
a pass-thru partner.

(3) Determination made annually. The
determination of whether a partnership
meets the requirements for the excep-
tion for small partnerships under sec-
tion 6231(a)(1)(B) and this paragraph (a)
shall be made with respect to each
partnership taxable year. Thus, a part-
nership that does not qualify as a small
partnership in one taxable year may
qualify as a small partnership in an-
other taxable year if the requirements
for the exception under section
6231(a)(1)(B) and this paragraph (a) are
met with respect to that other taxable
year.

(b) Election to have subchapter C of
chapter 63 apply—(1) In general. Any
partnership that meets the require-
ments set forth in section 6231(a)(1)(B)
of the Code and paragraph (a) of this
section (relating to the exception for
small partnerships) may elect under
paragraph (b)(2) of this section to have
the provisions of subchapter C of chap-
ter 63 of the Code apply with respect to
that partnership.

(2) Method of election. A partnership
shall make the election described in
paragraph (b)(1) of this section by at-
taching a statement to the partnership
return for the first taxable year for
which the election is to be effective.
The statement shall be identified as an
election under section 6231(a)(1)(B)(ii),
shall be signed by all persons who were
partners of that partnership at any
time during the partnership taxable
year to which the return relates, and
shall be filed at the time (determined
with regard to any extension of time
for filing) and place prescribed for fil-
ing the partnership return. However,
for partnership taxable years for which
a partnership return is to be filed be-
fore 90 days after the date final regula-
tions under this section are published
in the FEDERAL REGISTER the partner-
ship may file the statement described
in the preceding sentence on or before
the date which is one year before the
date specified in section 6229(a) for the
expiration of the period of limitations
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with respect to that partnership (deter-
mined with regard to extensions of
that period under section 6229(b)).

(3) Years covered by election. The elec-
tion shall be effective for the partner-
ship taxable year to which the return
relates and all subsequent partnership
taxable years unless revoked with the
consent of the Commissioner.

[T.D. 8128, 52 FR 6789, Mar. 5, 1987; 52 FR 9296,
Mar. 24, 1987, as amended by T.D. 8808, 64 FR
3839, Jan. 26, 1999]

§ 301.6231(a)(2)–1T Persons whose tax
liability is determined indirectly by
partnership items (temporary).

(a) Spouse filing joint return with indi-
vidual holding separate interest—(1) In
general. Except as otherwise provided
in this paragraph (a), a spouse who files
a joint return with an individual hold-
ing a separate interest in the partner-
ship shall be treated as a partner for
purposes of subchapter C of chapter 63
of the Code. Thus, the spouse who files
a joint return with a partner will be
permitted to participate in administra-
tive and judicial proceedings.

(2) Counting rules. A spouse who files
a joint return with an individual hold-
ing a separate interest in the partner-
ship shall not be counted as a partner
for purposes of applying section 6223(b)
(relating to special rules for partner-
ships with more than 100 partners) and
section 6231(a)(1)(B) (relating to the ex-
ception for small partnerships).

(3) Notice rules—(i) In general. Except
as provided in paragraph (a)(3)(ii) of
this section, for purposes of subchapter
C of chapter 63 of the Code, a spouse
who files a joint return with an indi-
vidual holding a separate interest in
the partnership shall be treated as re-
ceiving any notice received by the indi-
vidual holding the separate interest.

(ii) Spouse identified on partnership re-
turn or by statement. Paragraph (a)(3)(i)
of this section shall not apply to a
spouse who files a joint return with an
individual holding a separate interest
in the partnership if that spouse:

(A) Is identified on the partnership
return; or

(B) Is identified as a partner entitled
to notice as provided in § 301.6223(c)–
1(b).

(4) Cross-reference. See
§ 301.6231(a)(12)–1T for special rules re-

lating to spouses holding a joint inter-
est in a partnership.

(b) Shareholder of C corporation. A
shareholder of a C corporation (as de-
fined in section 1361(a)(2)) is not a part-
ner in a partnership merely because
the C corporation is a partner in that
partnership.

[T.D. 8128, 52 FR 6790, Mar. 5, 1987]

§ 301.6231(a)(3)–1 Partnership items.
(a) In general. For purposes of sub-

title F of the Internal Revenue Code of
1954, the following items which are re-
quired to be taken into account for the
taxable year of a partnership under
subtitle A of the Code are more appro-
priately determined at the partnership
level than at the partner level and,
therefore, are partnership items:

(1) The partnership aggregate and
each partner’s share of each of the fol-
lowing:

(i) Items of income, gain loss, deduc-
tion, or credit of the partnership;

(ii) Expenditures by the partnership
not deductible in computing its taxable
income (for example, charitable con-
tributions);

(iii) Items of the partnership which
may be tax preference items under sec-
tion 57(a) for any partner;

(iv) Income of the partnership ex-
empt from tax;

(v) Partnership liabilities (including
determinations with respect to the
amount of the liabilities, whether the
liabilities are nonrecourse, and
changes from the preceding taxable
year); and

(vi) Other amounts determinable at
the partnership level with respect to
partnership assets, investments, trans-
actions and operations necessary to en-
able the partnership or the partners to
determine—

(A) The investment credit deter-
mined under section 46(a);

(B) Recapture under section 47 of the
investment credit;

(C) Amounts at risk in any activity
to which section 465 applies;

(D) The depletion allowance under
section 613A with respect to oil and gas
wells; and

(E) The application of section 751 (a)
and (b);

(2) Guaranteed payments;
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(3) Optional adjustments to the basis
of partnership property pursuant to an
election under section 754 (including
necessary preliminary determinations,
such as the determination of a trans-
feree partner’s basis in a partnership
interest); and

(4) Items relating to the following
transactions, to the extent that a de-
termination of such items can be made
from determinations that the partner-
ship is required to make with respect
to an amount, the character of an
amount, or the percentage interest of a
partner in the partnership, for purposes
of the partnership books and records or
for purposes of furnishing information
to a partner:

(i) Contributions to the partnership;
(ii) Distributions from the partner-

ship; and
(iii) Transactions to which section

707(a) applies (including the applica-
tion of section 707(b)).

(b) Factors that affect the determina-
tion of partnership items. The term
‘‘partnership item’’ includes the ac-
counting practices and the legal and
factual determinations that underlie
the determination of the amount, tim-
ing, and characterization of items of
income, credit, gain, loss, deduction,
etc. Examples of these determinations
are: The partnership’s method of ac-
counting, taxable year, and inventory
method; whether an election was made
by the partnership; whether partner-
ship property is a capital asset, section
1231 property, or inventory; whether an
item is currently deductible or must be
capitalized; whether partnership ac-
tivities have been engaged in with the
intent to make a profit for purposes of
section 183; and whether the partner-
ship qualifies for the research and de-
velopment credit under section 30.

(c) Illustrations—(1) In general. This
paragraph (c) illustrates the provisions
of paragraph (a)(4) of this section. The
determinations illustrated in this para-
graph (c) that the partnership is re-
quired to make are not exhaustive;
there may be additional determina-
tions that the partnership is required
to make which relate to a transaction
listed in paragraph (a)(4) of this sec-
tion. The critical element is that the
partnership needs to make a deter-
mination with respect to a matter for

the purposes stated; failure by the
partnership actually to make a deter-
mination (for example, because it does
not maintain proper books and records)
does not prevent an item from being a
partnership item.

(2) Contributions. For purposes of its
books and records, or for purposes of
furnishing information to a partner,
the partnership needs to determine:

(i) The character of the amount re-
ceived from a partner (for example,
whether it is a contribution, a loan, or
a repayment of a loan);

(ii) The amount of money contrib-
uted by a partner;

(iii) The applicability of the invest-
ment company rules of section 721(b)
with respect to a contribution; and

(iv) The basis to the partnership of
contributed property (including nec-
essary preliminary determinations,
such as the partner’s basis in the con-
tributed property).

To the extent that a determination of
an item relating to a contribution can
be made from these and similar deter-
minations that the partnership is re-
quired to make, therefore, that item is
a partnership item. To the extent that
that determination requires other in-
formation, however, that item is not a
partnership item. For example, it may
be necessary to determine whether con-
tribution of the property causes recap-
ture by the contributing partner of the
investment credit under section 47 in
certain circumstances in which that
determination is irrelevant to the part-
nership.

(3) Distributions. For purposes of its
books and records, or for purposes of
furnishing information to a partner,
the partnership needs to determine:

(i) The character of the amount
transferred to a partner (for example,
whether it is a distribution, a loan, or
a repayment of a loan);

(ii) The amount of money distributed
to a partner;

(iii) The adjusted basis to the part-
nership of distributed property; and

(iv) The character of partnership
property (for example, whether an item
is inventory or a capital asset).

To the extent that a determination of
an item relating to a distribution can
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be made from these and similar deter-
minations that the partnership is re-
quired to make, therefore, that item is
a partnership item. To the extent that
that determination requires other in-
formation, however, that item is not a
partnership item. Such other informa-
tion would include those factors used
in determining the partner’s basis for
the partnership interest that are not
themselves partnership items, such as
the amount that the partner paid to
acquire the partnership interest from a
transferor partner if that transfer was
not covered by an election under sec-
tion 754.

(4) Transactions to which section 707 (a)
applies. For purposes of its books and
records, the partnership needs to deter-
mine:

(i) The amount transferred from the
partnership to a partner or from a
partner to the partnership in any
transaction to which section 707(a) ap-
plies;

(ii) The character of such an amount
(for example, whether or not it is a
loan; in the case of amounts paid over
time for the purchase of an asset, what
portion is interest); and

(iii) The percentage of the capital in-
terests and profits interests in the
partnership owned by each partner.

To the extent that a determination of
an item relating to a transaction to
which section 707(a) applies can be
made from these and similar deter-
minations that the partnership is re-
quired to make, therefore, that item is
a partnership item. To the extent that
that determination requires other in-
formation, however, that item is not a
partnership item. An example of such
other information is the cost to the
partner of goods sold to the partner-
ship.

(d) Effective date. This section shall
apply with respect to partnership tax-
able years beginning after September 3,
1982. This section shall also apply with
respect to any partnership taxable year
ending after September 3, 1982, if with
respect to that year there is an agree-
ment entered into pursuant to section
407(a)(3) of the Tax Equity and Fiscal
Responsibility Act of 1982.

[T.D. 8082, 51 FR 13214, Apr. 18, 1986; 51 FR
19062, May 27, 1986]

§ 301.6231(a)(5)–1T Definition of af-
fected item (temporary).

(a) In general. The term ‘‘affected
item’’ includes items unrelated to the
items reflected on the partnership re-
turn (for example, an item, such as the
threshold for the medical expense de-
duction under section 213, that varies if
there is a change in an individual part-
ner’s adjusted gross income).

(b) Partner’s basis in his partnership in-
terest. A partner’s basis in his interest
in the partnership is an affected item
to the extent it is not a partnership
item.

(c) At-risk limitation. The application
of the at-risk limitation under section
465 to a partner with respect to a loss
flowing from a partnership is an af-
fected item to the extent it is not a
partnership item.

(d) Addition to tax or additional
amount—(1) In general. The term ‘‘af-
fected item’’ includes any addition to
tax or additional amount provided by
subchapter A of chapter 68 of the Inter-
nal Revenue Code of 1954 to the extent
provided in this paragraph (d).

(2) Addition to tax or additional amount
without floor. In the case where an addi-
tion to tax or additional amount that
does not contain a floor (that is, a
threshold amount of underpayment or
understatement necessary before the
imposition of the addition to tax or ad-
ditional amount) is imposed on a part-
ner as the result of an adjustment to a
partnership item, the term ‘‘affected
item’’ shall include the addition to tax
or additional amount computed with
reference to the entire underpayment
or understatement.

(3) Addition to tax or additional amount
containing floor—(i) Floor exceeded prior
to adjustment. In the case where a part-
ner would have been subject to an addi-
tion to tax or additional amount that
contains a floor in the absence of an
adjustment to a partnership item (that
is, the partner’s understatement or un-
derpayment exceeded the floor even
without an adjustment to a partner-
ship item) the term ‘‘affected item’’
shall include only the addition to tax
or additional amount computed with
reference to the partnership item (or
affected item).

(ii) Floor not exceeded prior to adjust-
ment. In the case of an addition to tax
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or additional amount that contains a
floor, if the taxpayer’s understatement
or underpayment does not exceed the
floor prior to an adjustment to a part-
nership item but does so after such ad-
justment, the term ‘‘affected item’’
shall include the addition to tax or ad-
ditional amount computed with ref-
erence to the entire underpayment or
understatement.

(4) Examples. The provisions of this
paragraph (d) may be illustrated by the
following examples:

Example 1. A, a partner of P, had an aggre-
gate underpayment of $1000 of which $100 is
attributable to an adjustment to partnership
items. A is negligent in reporting the part-
nership items. The addition to tax for neg-
ligence computed with reference to the en-
tire $1000 underpayment is an affected item.

Example 2. B, a partner in partnership P,
understated his income tax liability attrib-
utable to nonpartnership items by $6,000. An
adjustment to a partnership item resulting
from a partnership proceeding increased B’s
income tax by an additional $2,000. Prior to
the adjustment, B would have been subject
to the addition to tax under section 6661 with
respect to the $6,000 understatement. The ad-
dition to tax under section 6661 computed
with reference to the $2,000 increase is an af-
fected item. The addition to tax computed
with reference to the $6,000 pre-existing un-
derstatement is not an affected item.

Example 3. C, a partner in partnership P,
understated his income tax liability attrib-
utable to nonpartnership items by $4,000. As
result of adjustment to partnership items,
that understatement is increased to $10,000.
Prior to the adjustment, C would not have
been subject to any addition to tax under
section 6661. The section 6661 addition to tax
computed with reference to the entire $10,000
underpayment is an affected item.

[T.D. 8128, 52 FR 6790, Mar. 5, 1987]

§ 301.6231(a)(6)–1T Computational ad-
justments (temporary).

(a) In general. A change in the tax li-
ability of a partner to properly reflect
the treatment of a partnership item
under subchapter C of chapter 63 of the
Internal Revenue Code is made through
a computational adjustment. A com-
putational adjustment includes a
change in tax liability that reflects a
change in an affected item where that
change is necessary to properly reflect
the treatment of a partnership item, or
any penalty, addition to tax, or addi-
tional amount that relates to an ad-
justment to a partnership item. How-

ever, if a change in a partner’s tax li-
ability cannot be made without mak-
ing one or more partner level deter-
minations, that portion of the change
in tax liability attributable to the
partner level determinations shall be
made under the provisions of sub-
chapter B of chapter 63 of the Internal
Revenue Code (relating to deficiency
procedures), except for any penalty, ad-
dition to tax, or additional amount
which relates to an adjustment to a
partnership item.

(1) Changes in a partner’s tax liabil-
ity with respect to affected items that
do not require partner level determina-
tions (such as the threshold amount of
medical deductions under section 213
that changes as the result of deter-
minations made at the partnership
level) are computational adjustments
that are directly assessed. When mak-
ing computational adjustments, the
Service may assume that amounts the
partner reported on the partner’s indi-
vidual return include all amounts re-
ported to the partner by the partner-
ship, absent contrary notice to the
Service (for example, a ‘‘Notice of In-
consistent Treatment’’). Such an as-
sumption by the Service does not con-
stitute a partner level determination.
Moreover, substituting redetermined
partnership items for the partner’s pre-
viously reported partnership items (in-
cluding partnership items included in
carryover amounts) does not constitute
a partner level determination where
the Service otherwise accepts all non-
partnership items (including, for exam-
ple, nonpartnership item components
of carryover amounts) as reported.

(2) Changes in a partner’s tax liabil-
ity with respect to affected items that
require partner level determinations
(such as a partner’s at-risk amount to
the extent it depends upon the source
from which the partner obtained the
funds that the partner contributed to
the partnership) are computational ad-
justments subject to deficiency proce-
dures. Nevertheless, any penalty, addi-
tion to tax, or additional amount that
relates to an adjustment to a partner-
ship item may be directly assessed fol-
lowing a partnership proceeding, based
on determinations in that proceeding,
regardless of whether partner level de-
terminations are required.
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(b) Interest. A computational adjust-
ment includes any interest due with re-
spect to any underpayment or overpay-
ment of tax attributable to adjust-
ments to reflect properly the treat-
ment of partnership items.

[T.D. 8128, 52 FR 6790, Mar. 5, 1987, as amend-
ed by T.D. 8808, 64 FR 3840, Jan. 26, 1999]

§ 301.6231(a)(7)–1 Designation or selec-
tion of tax matters partner.

(a) In general. A partnership may des-
ignate a partner as its tax matters
partner for a specific taxable year only
as provided in this section. Similarly,
the designation of a partner as the tax
matters partner for a specific taxable
year may be terminated only as pro-
vided in this section. If a partnership
does not designate a general partner as
the tax matters partner for a specific
taxable year, or if the designation is
terminated without the partnership
designating another general partner as
the tax matters partner, the tax mat-
ters partner is the partner determined
under this section.

(b) Person who may be designated tax
matters partner—(1) General requirement.
A person may be designated as the tax
matters partner of a partnership for a
taxable year only if that person—

(i) Was a general partner in the part-
nership at some time during the tax-
able year for which the designation is
made; or

(ii) Is a general partner in the part-
nership as of the time the designation
is made.

(2) Limitation on designation of tax
matters partner who is not a United
States person. If any United States per-
son would be eligible under paragraph
(a) of this section to be designated as
the tax matters partner of a partner-
ship for a taxable year, no person who
is not a United States person may be
designated as the tax matters partner
of the partnership for that year with-
out the consent of the Commissioner.
For the definition of United States per-
son, see section 7701(a)(30).

(c) Designation of tax matters partner
at time partnership return is filed. The
partnership may designate a tax mat-
ters partner for a partnership taxable
year on the partnership return for that
taxable year in accordance with the in-
structions for that form.

(d) Certification by current tax matters
partner of selection of successor. If a
partner properly designated as the tax
matters partner of a partnership for a
partnership taxable year under this
section certifies that another partner
has been selected as the tax matters
partner of the partnership for that tax-
able year, that other partner is thereby
designated as the tax matters partner
for that year. The current tax matters
partner shall make the certification by
filing with the service center with
which the partnership return is filed a
statement that—

(1) Identifies the partnership, the
partner filing the statement, and the
successor tax matters partner by name,
address, and taxpayer identification
number;

(2) Specifies the partnership taxable
year to which the designation relates;

(3) Declares that the partner filing
the statement has been properly des-
ignated as the tax matters partner of
the partnership for the partnership
taxable year and that that designation
is in effect immediately before the fil-
ing of the statement;

(4) Certifies that the other named
partner has been selected as the tax
matters partner of the partnership for
that taxable year in accordance with
the partnership’s procedure for making
that selection; and

(5) Is signed by the partner filing the
statement.

(e) Designation by general partners
with majority interest. The partnership
may designate a tax matters partner
for a partnership taxable year at any
time after the filing of a partnership
return for that taxable year by filing a
statement with the service center with
which the partnership return was filed.
The statement shall—

(1) Identify the partnership and the
designated partner by name, address,
and taxpayer identification number;

(2) Specify the partnership taxable
year to which the designation relates;

(3) Declare that it is a designation of
a tax matters partner for the taxable
year specified; and

(4) Be signed by persons who were
general partners at the close of the
year and were shown on the return for
that year to hold more than 50 percent
of the aggregate interest in partnership
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profits held by all general partners as
of the close of that taxable year. For
purposes of this paragraph (e)(4), all
limited partnership interests held by
general partners shall be included in
determining the aggregate interest in
partnership profits held by such gen-
eral partners.

(f) Designation by partners with major-
ity interest under certain circumstances—
(1) In general. A tax matters partner
may be designated for a partnership
taxable year under this paragraph (f)
only if, at the time the designation is
made, each partner who was a general
partner at the close of such partnership
taxable year is described in one or
more of paragraphs (f)(1)(i) through (iv)
of this section as follows:

(i) The general partner is dead, or, if
the general partner is an entity, has
been liquidated or dissolved;

(ii) The general partner has been ad-
judicated by a court of competent ju-
risdiction to be no longer capable of
managing his or her person or estate;

(iii) The general partner’s partner-
ship items have become nonpartnership
items under section 6231(b); or

(iv) The general partner is no longer
a partner in the partnership.

(2) Method of making designation. A
tax matters partner for a partnership
taxable year may be designated under
this paragraph (f) at any time after the
filing of the partnership return for
such taxable year by filing a written
statement with the service center with
which the partnership return was filed.
The statement shall—

(i) Identify the partnership and the
designated tax matters partner by
name, address, and taxpayer identifica-
tion number;

(ii) Specify the partnership taxable
year to which the designation relates;

(iii) Declare that it is a designation
of a tax matters partner for the part-
nership taxable year specified; and

(iv) Be signed by persons who were
partners at the close of such taxable
year and were shown on the return for
that year to hold more than 50 percent
of the aggregate interest in partnership
profits held by all partners as of the
close of such taxable year.

(g) Designation of alternate tax matters
partner. If an individual is designated
as the tax matters partner of a part-

nership under paragraph (c), (d), (e), or
(f) of this section, the document by
which that individual is designated
may also designate an alternate tax
matters partner who will become tax
matters partner upon the occurrence of
one or more of the events described in
paragraph (l)(1) (i) or (ii) of this sec-
tion. The person designated as the al-
ternate tax matters partner becomes
the tax matters partner as of the time
the designation of the tax matters
partner is terminated under paragraph
(l)(1) (i) or (ii) of this section. The des-
ignation of a person as the alternate
tax matters partner shall have no ef-
fect in any other case.

(h) Prior designations superseded. A
designation of a tax matters partner
for a partnership taxable year under
paragraphs (d), (e), or (f) of this section
shall supersede all prior designations of
a tax matters partner for that year, in-
cluding a prior designation of an alter-
nate tax matters partner under para-
graph (g) of this section.

(i) Resignation of designated tax mat-
ters partner. A person designated as the
tax matters partner of a partnership
under this section may resign at any
time by a written statement to that ef-
fect. The statement shall specify the
partnership taxable year to which the
resignation relates and shall identify
the partnership and the tax matters
partner by name, address, and taxpayer
identification number. The statement
shall also be signed by the resigning
tax matters partner and shall be filed
with the service center with which the
partnership return was filed.

(j) Revocation of designation. The part-
nership may revoke the designation of
the tax matters partner for a partner-
ship taxable year at any time after the
filing of a partnership return for that
taxable year by filing a statement with
the service center with which the part-
nership return was filed. The state-
ment shall—

(1) Identify by name, address, and
taxpayer identification number the
partnership and the general partner
whose designation as tax matters part-
ner is being revoked;

(2) Specify the partnership taxable
year to which the revocation relates;
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(3) Declare that it is a revocation of
a designation of the tax matters part-
ner for the taxable year specified; and

(4) Be signed by the persons described
in paragraph (e)(4) of this section, or, if
at the time that the revocation is
made, each partner who was a general
partner at the close of the partnership
taxable year to which the revocation
relates is described in one or more of
paragraphs (f)(1) (i) through (iv) of this
section, by the persons described in
paragraph (f)(2)(iv) of this section.

(k) When designation, etc., becomes ef-
fective—(1) In general. Except as other-
wise provided in paragraph (k)(2) of
this section, a designation, resignation,
or revocation provided for in this sec-
tion becomes effective on the day that
the statement required by the applica-
ble paragraph of this section is filed.

(2) Notice of proceeding mailed. If a no-
tice of beginning of an administrative
proceeding with respect to a partner-
ship taxable year is mailed before the
date on which a statement of designa-
tion, resignation, or revocation pro-
vided for in this section with respect to
that taxable year is filed, the Service is
not required to give effect to such des-
ignation, resignation, or revocation
until 30 days after the statement is
filed.

(l) Termination of designation—(1) In
general. A designation of a tax matters
partner for a taxable year under this
section shall remain in effect until—

(i) The death of the designated tax
matters partner;

(ii) An adjudication by a court of
competent jurisdiction that the indi-
vidual designated as the tax matters
partner is no longer capable of man-
aging the individual’s person or estate;

(iii) The liquidation or dissolution of
the tax matters partner, if the tax
matters partner is an entity;

(iv) The partnership items of the tax
matters partner become nonpartner-
ship items under section 6231(c) (relat-
ing to special enforcement areas); or

(v) The day on which—
(A) The resignation of the tax mat-

ters partner under paragraph (i) of this
section;

(B) A subsequent designation under
paragraph (d), (e), or (f) of this section;
or

(C) A revocation of the designation
under paragraph (j) of this section be-
comes effective.

(2) Actions by the tax matters partner
before termination of designation. The
termination of the designation of a
partner as the tax matters partner
under paragraph (l)(1) of this section
does not affect the validity of any ac-
tion taken by that partner as tax mat-
ters partner before the designation is
terminated. For example, if that tax
matters partner had previously con-
sented to an extension of the period for
assessments under section 6229(b)(1)(B),
that extension remains valid even after
termination of the designation.

(m) Tax matters partner where no part-
nership designation made—(1) In general.
The tax matters partner for a partner-
ship taxable year shall be determined
under this paragraph (m) if—

(i) The partnership has not des-
ignated a tax matters partner under
this section for that taxable year; or

(ii) The partnership has designated a
tax matters partner under this section
for that taxable year, that designation
has been terminated under paragraph
(l)(1) of this section, and the partner-
ship has not made a subsequent des-
ignation under this section for that
taxable year.

(2) General partner having the largest
profits interest is the tax matters partner.
The tax matters partner for any part-
nership taxable year to which this
paragraph (m) applies is the general
partner having the largest profits in-
terest in the partnership at the close of
that taxable year (or where there is
more than one such partner, the one of
such partners whose name would ap-
pear first in an alphabetical listing).
For purposes of this paragraph (m)(2),
all limited partnership interests held
by a general partner shall be included
in determining that general partner’s
profits interest in the partnership. For
purposes of this paragraph (m)(2), the
general partner with the largest profits
interest is determined based on the
year-end profits interests reported on
the Schedules K–1 filed with the part-
nership income tax return for the tax-
able year for which the determination
is being made.

(3) Termination of designation. A des-
ignation of a tax matters partner for a
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partnership taxable year under this
paragraph (m) shall remain in effect
until the earlier of the occurrence of
one or more of the events described in
paragraphs (l)(1) (i) through (iv) of this
section or the day on which a designa-
tion under paragraph (d), (e), or (f) of
this section becomes effective. If a des-
ignation of a tax matters partner for a
partnership taxable year is terminated
under this paragraph (m)(3) and the
partnership has not subsequently des-
ignated a tax matters partner for that
taxable year under paragraph (d), (e),
or (f) of this section, the tax matters
partner for that taxable year shall be
determined under paragraph (m)(2) of
this section, and, for purposes of apply-
ing paragraph (m)(2) of this section,
the general partner whose designation
was so terminated shall be treated as
having no profits interest in the part-
nership for that taxable year.

(n) Selection of tax matters partner by
Commissioner when impracticable to
apply the largest-profits-interest rule. If
the partnership has not designated a
tax matters partner under this section
for the taxable year and it is impracti-
cable (as determined under paragraph
(o) of this section) to apply the largest-
profits-interest rule of paragraph
(m)(2) of this section, the Commis-
sioner will select a tax matters partner
as described in paragraph (p) of this
section.

(o) Impracticability of largest-profits-in-
terest rule. It is impracticable to apply
the largest-profits-interest rule of
paragraph (m)(2) of this section if, on
the date the rule is applied, any one of
the following three conditions is met:

(1) General partner with the largest
profits interest is not apparent. The gen-
eral partner with the largest profits in-
terest is not apparent from the Sched-
ules K–1 and is not otherwise readily
determinable.

(2) Each general partner is deemed to
have no profits interest in the partner-
ship. Each general partner is deemed to
have no profits interest in the partner-
ship under paragraph (m)(3) of this sec-
tion (concerning termination of a des-
ignation under the largest-profits-in-
terest rule) because of the occurrence
of one or more of the events described
in paragraphs (l)(1) (i) through (iv) of
this section (involving death, adjudica-

tion of incompetency, liquidation, and
conversion of partnership items to non-
partnership items).

(3) General partner with the largest
profits interest is disqualified. The gen-
eral partner with the largest profits in-
terest determined under paragraph
(m)(2) of this section—

(i) Has been notified of suspension
from practice before the Internal Rev-
enue Service;

(ii) Is incarcerated;
(iii) Is residing outside the United

States, its possessions, or territories;
or

(iv) Cannot be located or cannot per-
form the functions of a tax matters
partner for any reason, except that
lack of cooperation with the Internal
Revenue Service by the general partner
with the largest profits interest is not
a basis for finding that the partner
cannot perform the functions of a tax
matters partner.

(p) Commissioner’s selection of the tax
matters partner—(1) When the general
partner with the largest profits interest is
not apparent. If it is impracticable
under paragraph (o)(1) of this section
to apply the largest-profits-interest
rule of paragraph (m)(2) of this section,
the Commissioner will select (in ac-
cordance with the notification proce-
dures set forth in paragraph (r) of this
section) as the tax matters partner any
person who was a general partner at
any time during the taxable year under
examination.

(2) When each general partner is
deemed to have no profits interest in the
partnership. If it is impracticable under
paragraph (o)(2) of this section to apply
the largest-profits-interest rule of
paragraph (m)(2) of this section, the
Commissioner will select a partner (in-
cluding a general or limited partner) as
the tax matters partner in accordance
with the criteria set forth in paragraph
(q) of this section. The Commissioner
will notify both the partner selected
and the partnership of the selection, ef-
fective as of the date specified in the
notice. For regulations applicable on or
after January 26, 1999 (reflecting statu-
tory changes made effective July 22,
1998) and before January 25, 2002, see
§ 301.6231(a)(7)–1T(p)(2).

(3) When the general partner with the
largest profits interest is disqualified—(i)
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In general. Except as otherwise pro-
vided in paragraph (p)(3)(ii) of this sec-
tion, if it is impracticable under para-
graph (o)(3) of this section to apply the
largest-profits-interest rule of para-
graph (m)(2) of this section, the Com-
missioner will treat each general part-
ner who fits the criteria contained in
paragraph (o)(3) of this section as hav-
ing no profits interest in the partner-
ship for the taxable year and will select
(in accordance with the notification
procedures set forth in paragraph (r) of
this section) a tax matters partner
from the remaining persons who were
general partners at any time during
the taxable year.

(ii) Partner selected if no general part-
ner may be selected. If all general part-
ners during the taxable year either are
treated as having no profits interest in
the partnership for the taxable year
under paragraph (m)(3) of this section
(concerning termination of a designa-
tion under the largest-profits-interest
rule) or are described in paragraph
(o)(3) of this section (general partner
with the largest profits interest is dis-
qualified), the Commissioner will se-
lect a partner (including a general or
limited partner) as the tax matters
partner in accordance with the criteria
set forth in paragraph (q) of this sec-
tion. The Commissioner will notify
both the partner selected and the part-
nership of the selection, effective as of
the date specified in the notice.

(q) Criteria for selecting a partner as
tax matters partner—(1) In general. The
Commissioner will select a partner as
the tax matters partner under para-
graph (p) (2) or (3)(ii) of this section
only if the partner was a partner in the
partnership at the close of the taxable
year under examination.

(2) Criteria to be considered. The Com-
missioner may consider the following
criteria in selecting a partner as the
tax matters partner:

(i) The general knowledge of the
partner in tax matters and the admin-
istrative operation of the partnership.

(ii) The partner’s access to the books
and records of the partnership.

(iii) The profits interest held by the
partner.

(iv) The views of the partners having
a majority interest in the partnership
regarding the selection.

(v) Whether the partner is a partner
of the partnership at the time the tax-
matters-partner selection is made.

(vi) Whether the partner is a United
States person (within the meaning of
section 7701(a)(30)).

(3) Limited restriction on subsequent
designation of a tax matters partner by
the partnership. For purposes of para-
graphs (p) (2) and (3)(ii) of this section,
the partnership cannot designate a
partner who is not a general partner to
serve as tax matters partner in lieu of
a partner selected by the Commis-
sioner.

(r) Notification of partnership—(1) In
general. If the Commissioner selects a
tax matters partner under the provi-
sions of paragraph (p) (1) or (3)(i) of
this section, the Commissioner will no-
tify both the partner selected and the
partnership of the selection, effective
as of the date specified in the notice.
For regulations applicable on or after
January 26, 1999 (reflecting statutory
changes made effective July 22, 1998)
and before January 25, 2002, see
§ 301.6231(a)(7)–1T(r)(1).

(2) Limited opportunity for partnership
to designate the tax matters partner. (i)
Before the Commissioner selects a tax
matters partner under paragraphs (p)
(1) and (3)(i) of this section, the Com-
missioner will notify the partnership
by mail that, after 30 days from the
date of the notice, the Commissioner
will make a determination that it is
impracticable to apply the largest-
profits-interest rule of paragraph
(m)(2) of this section and will select
the tax matters partner unless a prior
designation is made by the partnership.
This delay in making the determina-
tion will permit the partnership to des-
ignate a tax matters partner under
paragraph (e) of this section (designa-
tion by general partners with a major-
ity interest) or paragraph (f) of this
section (designation by partners with a
majority interest under certain cir-
cumstances), thereby avoiding a selec-
tion made by the Commissioner.

(ii) During the 30-day period and
prior to a tax-matters-partner designa-
tion by the partnership, the Commis-
sioner will communicate with the part-
nership by sending all correspondence
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or notices to ‘‘The Tax Matters Part-
ner’’ in care of the partnership at the
partnership’s address.

(iii) Any subsequent designation of a
tax matters partner by the partnership
after the 30-day period will become ef-
fective as provided under paragraph
(k)(2) of this section (concerning des-
ignations made after a notice of begin-
ning of administrative proceeding is
mailed).

(s) Effective date. This section applies
to all designations, selections, and ter-
minations of a tax matters partner oc-
curring on or after December 23, 1996.

[T.D. 8698, 61 FR 67459, Dec. 23, 1996, as
amended by T.D. 8808, 64 FR 3840, Jan. 26,
1999]

§ 301.6231(a)(7)–1T Designation or se-
lection of tax matters partner (tem-
porary).

(a) through (p)(1) [Reserved]. For fur-
ther guidance, see § 301.6231(a)(7)–1(a)
through (p)(1).

(p)(2) When each general partner is
deemed to have no profits interest in the
partnership. If it is impracticable under
§ 301.6231(a)(7)–1(o)(2) to apply the larg-
est-profits-interest rule of
§ 301.6231(a)(7)–1(m)(2), the Commis-
sioner will select a partner (including a
general or limited partner) as the tax
matters partner in accordance with the
criteria set forth in § 301.6231(a)(7)–1(q).
The Commissioner will notify, within
30 days of the selection, the partner se-
lected, the partnership, and all part-
ners required to receive notice under
section 6223(a), effective as of the date
specified in the notice. For regulations
applicable before July 22, 1998, see
§ 301.6231(a)(7)–1(p)(2).

(p)(3) through (q) [Reserved]. For fur-
ther guidance, see § 301.6231(a)(7)–1(p)(3)
through (q).

(r) Notification of partnership—(1) In
general. If the Commissioner selects a
tax matters partner under the provi-
sions of § 301.6231(a)(7)–1(p)(1) or (3)(i),
the Commissioner will notify, within 30
days of the selection, the partner se-
lected, the partnership, and all part-
ners required to receive notice under
section 6223(a), effective as of the date
specified in the notice. For regulations
applicable before July 22, 1998, see
§ 301.6231(a)(7)–1(r)(1).

(r)(2) [Reserved]. For further guid-
ance, see § 301.6231(a)(7)–1(r)(2).

[T.D. 8808, 64 FR 3840, Jan. 26, 1999]

§ 301.6231(a)(7)–2 Designation or selec-
tion of tax matters partner for a
limited liability company (LLC).

(a) In general. Solely for purposes of
applying section 6231(a)(7) and
§ 301.6231(a)(7)–1 to an LLC, only a
member-manager of an LLC is treated
as a general partner, and a member of
an LLC who is not a member-manager
is treated as a partner other than a
general partner.

(b) Definitions—(1) LLC. Solely for
purposes of this section, LLC means an
organization—

(i) Formed under a law that allows
the limitation of the liability of all
members for the organization’s debts
and other obligations within the mean-
ing of § 301.7701–3(b)(2)(ii); and

(ii) Classified as a partnership for
Federal tax purposes.

(2) Member. Solely for purposes of this
section, member means any person who
owns an interest in an LLC.

(3) Member-manager. Solely for pur-
poses of this section, member-manager
means a member of an LLC who, alone
or together with others, is vested with
the continuing exclusive authority to
make the management decisions nec-
essary to conduct the business for
which the organization was formed.
Generally, an LLC statute may permit
the LLC to choose management by one
or more managers (whether or not
members) or by all of the members. If
there are no elected or designated
member-managers (as so defined in this
paragraph (b)(3)) of the LLC, each
member will be treated as a member-
manager for purposes of this section.

(c) Effective date. This section applies
to all designations, selections, and ter-
minations of a tax matters partner of
an LLC occurring on or after December
23, 1996. Any other reasonable designa-
tion or selection of a tax matters part-
ner of an LLC is binding for periods
prior to December 23, 1996.

[T.D. 8698, 61 FR 67462, Dec. 23, 1996]
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§ 301.6231(a)(12)–1T Special rules relat-
ing to spouses (temporary).

(a) In general. For purposes of sub-
chapter C of chapter 63 of the Code,
spouses holding a joint interest in a
partnership are treated as partners.
Thus, both spouses are permitted to
participate in administrative and judi-
cial proceedings. The term ‘‘joint in-
terest’’ includes tenancies in common,
joint tenancies, tenancies by the en-
tirety, and community property.

(b) Notice and counting rules—(1) In
general. Except as provided in para-
graph (b)(2) of this section, for purposes
of applying section 6223 (relating to no-
tice to partners of proceedings) and
section 6231(a)(1)(B) (relating to the ex-
ception for small partnerships), spouses
holding a joint interest in a partner-
ship shall be treated as one person. Ex-
cept as provided in paragraph (b)(2) of
this section, the Service or the tax
matters partner may send any required
notice to either spouse.

(2) Identified spouse entitled to notice.
For purposes of applying section 6223
(relating to notice to partners of pro-
ceeding) for a partnership taxable year,
an individual who holds a joint interest
in a partnership with his or her spouse
who is entitled to notice under section
6223 shall be entitled to receive sepa-
rate notice under section 6223 if such
individual:

(i) Is identified as a partner on the
partnership return for that taxable
year; or

(ii) Is identified as a partner entitled
to notice as provided in § 301.6223(c)–1T
(b).

(c) Cross-reference. See § 301.6231(a)(2)–
1T(a) for special rules relating to
spouses who file joint returns with in-
dividuals holding a separate interest in
a partnership.

[T.D. 8128, 52 FR 6793, Mar. 5, 1987]

§ 301.6231(c)–1T Special rules for cer-
tain applications for tentative
carryback and refund adjustments
based on partnership losses, deduc-
tions, or credits (temporary).

(a) Applications subject to this section.
This section applies in the case of an
application under section 6411 (relating
to tentative carryback and refund ad-
justments) based on losses, deductions,
or credits of a partnership if the Com-

missioner or his delegate determines,
after review of the available relevant
information, that it is highly likely
that a person described in section
6700(a)(1) made, with respect to the
partnership—

(1) A gross valuation overstatement,
or

(2) A false or fraudulent statement
with respect to the tax benefits to be
secured by reason of holding an inter-
est in the partnership, that would be
subject to a penalty under section 6700
(relating to penalty for promoting abu-
sive tax shelters, etc.). This section ap-
plies only with respect to an applica-
tion based upon the original reporting
on the partner’s income tax return of
partnership losses, deductions, or cred-
its. Thus, this section does not apply to
a request for administrative adjust-
ment under section 6227 through which
a partner seeks to change the partner’s
reporting of partnership items on the
partner’s income tax return (or on an
earlier request for administrative ad-
justment).

(b) Determination of special enforce-
ment area. In the case of an application
under section 6411 described in para-
graph (a) of this section, precluding an
assessment under section 6225 that
would be permitted under section
6213(b)(3) (relating to assessments aris-
ing out of tentative carry back or re-
fund adjustments) with respect to any
amount applied, credited, or refunded
as a result of the application may en-
courage the proliferation of abusive tax
shelter partnerships and make the
eventual collection of taxes due more
difficult. Consequently, the Commis-
sioner hereby determines that such ap-
plications present special enforcement
considerations within the meaning of
section 6231(c)(1)(E).

(c) Assessment permitted under section
6213(b)(3). Notwithstanding section 6225
(relating to restrictions on assessment
with respect to partnership items), an
assessment that would be permitted
under section 6213(b)(3) with respect to
any amount applied, credited, or re-
funded as a result of an application de-
scribed in paragraph (a) of this section
may be made before there is a final
partnership-level determination with
respect to the losses, deductions, or
credits on which the application is
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based. As provided in section 6213(b)(1),
the Service shall mail notice of any
such assessment to the partner filing
the application. The notice shall also
inform the partner of the partner’s lim-
ited right to elect to treat items as
nonpartnership items as provided in
paragraph (d) of this section.

(d) Limited right to elect to treat items
as nonpartnership items—(1) In general.
A partner to whom the Service mails
notice of an assessment under para-
graph (c) of this section may elect in
accordance with this paragraph (d) to
have all partnership items for the part-
nership taxable year in which the
losses, deductions, or credits at issue
arose treated as nonpartnership items.

(2) Time and place of making election.
The election shall be made by filing a
statement with the Internal Revenue
Service office that mailed the notice of
assessment. The statement may be
filed at any time—

(i) After the date which is one year
after the date on which the partnership
return was filed for the partnership
taxable year in which the items at
issue arose, and

(ii) Before the date on which the
Service mails to the tax matters part-
ner the notice of final partnership ad-
ministrative adjustment for the part-
nership taxable year in which the
items at issue arose.

For purposes of this paragraph (d)(2), a
partnership return filed before the last
day prescribed by law for its filing (de-
termined without regard to extensions)
shall be treated as filed on that last
day.

(3) Contents of the statement. The
statement shall—

(i) Be clearly identified as an election
to have partnership items treated as
nonpartnership items because of notifi-
cation of an assessment under section
6213(b)(3),

(ii) Identify the partnership by name,
address, and taxpayer identification
number,

(iii) Identify the partner making the
election by name, address, and tax-
payer identification number,

(iv) Specify and partnership taxable
year to which the election applies, and

(v) Be signed by the partner making
the election.

(e) Effective date. This section applies
with respect to any application de-
scribed in paragraph (a) of this section
that is filed after December 10, 1984.

(Secs. 6231 (c) (1) and (3), Internal Revenue
Code of 1954 (96 Stat. 665; 26 U.S.C. 6231 (c) (1)
and (3)))

[T.D. 7996, 49 FR 48537, Dec. 13, 1984]

§ 301.6231(c)–2T Special rules for cer-
tain refund claims based on losses,
deductions, or credits from abusive
tax shelter partnerships (tem-
porary).

(a) Claims subject to this section. This
section applies in the case of a claim
for credit or refund based on losses, de-
ductions or credits of a partnership if
the Commissioner or his delegate de-
termines, after review of available rel-
evant information, that it is highly
likely that a person described in sec-
tion 6700(a)(1) made, with respect to
the partnership—

(1) A gross valuation overstatement,
or

(2) A false or fraudulent statement
with respect to the tax benefits to be
secured by reason of holding an inter-
est in the partnership, that would be
subject to a penalty under section 6700
(relating to penalty for promoting abu-
sive tax shelters, etc.). This section ap-
plies only with respect to a claim that
is based upon the partner’s original re-
porting on the partner’s income tax re-
turn of partnership losses, deductions,
or credits. Thus, this section does not
apply to a request for administrative
adjustment under section 6227 through
which a partner seeks to change the
partner’s reporting of partnership
items on the partner’s income tax re-
turn (or on an earlier request for ad-
ministrative adjustment). For purposes
of this section, any income tax return
requesting a credit or refund shall be
treated as a claim for a credit or re-
fund.

(b) Determination of special enforce-
ment area. Granting a claim for credit
or refund described in paragraph (a) of
this section may encourage the pro-
liferation of abusive tax shelter part-
nerships and make the eventual collec-
tion of taxes due more difficult. Con-
sequently, the Commissioner hereby
determines that such claims present
special enforcement considerations
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within the meaning of section
6231(c)(1)(E).

(c) Action on refund claims suspended.
In the case of a claim described in
paragraph (a) of this section, the Serv-
ice may mail to the partner filing the
claim a notice stating that no action
will be taken on the partner’s claim
until the completion of partnership-
level proceedings. The notice shall also
inform the partner of the partner’s lim-
ited right to elect to treat items as
nonpartnership items as provided in
paragraph (d) of this section.

(d) Limited right to elect to treat items
as nonpartnership items—(1) In general.
A partner to whom the Service mails a
notice of suspension of action on a re-
fund claim under paragraph (c) of this
section may elect in accordance with
this paragraph (d) to have all partner-
ship items for the partnership taxable
year in which the losses, deductions, or
credits at issue arose treated as non-
partnership items.

(2) Time and place of making election.
The election shall be made by filing a
statement with the Internal Revenue
Service office that mailed the notice of
suspension. The statement may be filed
at any time—

(i) After the date which is one year
after the date on which the partnership
return was filed for the partnership
taxable year in which the items at
issue arose, and

(ii) Before the date on which the
Service mails to the tax matters part-
ner the notice of final partnership ad-
ministrative adjustment for the part-
nership taxable year in which the
items at issue arose.

For purposes of this paragraph (d)(2), a
partnership return filed before the last
day prescribed by law for its filing (de-
termined without regard to extensions)
shall be treated as filed on that last
day.

(3) Contents of the statement. The
statement shall—

(i) Be clearly identified as an election
to have partnership items treated as
nonpartnership items because of notifi-
cation of suspension of action on a re-
fund claim,

(ii) Identify the partnership by name,
address, and taxpayer identification
number,

(iii) Identify the partner making the
election by name, address, and tax-
payer identification number,

(iv) Specify the partnership taxable
year to which the election applies, and

(v) Be signed by the partner making
the election.

(e) Effective date. This section applies
with respect to any claim described in
paragraph (a) of this section that is
filed after December 10, 1984.

(Secs. 6231(c)(1) and (3), Internal Revenue
Code of 1954 (96 Stat. 665; 26 U.S.C. 6231(c)(1)
and (3)))

[T.D. 7996, 49 FR 48538, Dec. 13, 1984]

§ 301.6231(c)–3T Limitation on applica-
bility of §§ 301.6231(c)–4T through
301.6231(c)–8T (temporary).

A provision of §§ 301.6231(c)–4T
through 301.6231(c)–8T shall not apply
with respect to partnership items aris-
ing in a partnership taxable year if, as
of the date on which those items would
otherwise begin to be treated as non-
partnership items under that provi-
sion—

(a) A notice of final partnership ad-
ministrative adjustment with respect
to those items has been mailed to the
tax matters partner, and

(b) Either—
(1) The period during which an action

with respect to that final partnership
administrative adjustment may be
brought under section 6226 has expired
and no such action has been brought,
or

(2) The decision of the court in an ac-
tion brought under section 6226 with re-
spect to that final partnership adminis-
trative adjustment has become final.

[T.D. 8128, 52 FR 6793, Mar. 5, 1987]

§ 301.6231(c)–4T Termination and jeop-
ardy assessment (temporary).

The treatment of items as partner-
ship items with respect to a partner
against whom an assessment of income
tax under section 6851 (termination as-
sessment) or section 6861 (jeopardy as-
sessment) is made will interfere with
the effective and efficient enforcement
of the internal revenue laws. Accord-
ingly, partnership items of such a part-
ner arising in any partnership taxable
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year ending with or within the part-
ner’s taxable year for which an assess-
ment of income tax under section 6851
or section 6861 is made shall be treated
as nonpartnership items as of the mo-
ment before such assessment is made.

[T.D. 8128, 52 FR 6793, Mar. 5, 1987]

§ 301.6231(c)–5T Criminal investiga-
tions (temporary).

The treatment of items as partner-
ship items with respect to a partner
under criminal investigation for viola-
tion of the internal revenue laws relat-
ing to income tax will interfere with
the effective and efficient enforcement
of the internal revenue laws. Accord-
ingly, partnership items of such a part-
ner arising in any partnership taxable
year ending on or before the last day of
the latest taxable year of the partner
to which the criminal investigation re-
lates shall be treated as nonpartner-
ship items as of the date on which the
partner is notified that he or she is the
subject of a criminal investigation and
receives written notification from the
Service that his or her partnership
items shall be treated as nonpartner-
ship items. The partnership items of a
partner who is notified that he or she
is the subject of a criminal investiga-
tion shall not be treated as nonpartner-
ship items under this section unless
and until such partner receives written
notification from the Service of such
treatment.

[T.D. 8128, 52 FR 6793, Mar. 5, 1987]

§ 301.6231(c)–6T Indirect method of
proof of income (temporary).

The treatment of items as partner-
ship items with respect to a partner
whose taxable income is determined by
use of an indirect method of proof of
income will interfere with the effective
and efficient enforcement of the inter-
nal revenue laws. Accordingly, partner-
ship items of such a partner arising in
any partnership taxable year ending on
or before the last day of the taxable
year of the partner for which a defi-
ciency notice based upon an indirect
method of proof of income is mailed to
the partner shall be treated as nonpart-
nership items as of the date on which

that deficiency notice is mailed to the
partner.

[T.D. 8128, 52 FR 6793, Mar. 5, 1987]

§ 301.6231(c)–7T Bankruptcy and re-
ceivership (temporary).

(a) Bankruptcy. The treatment of
items as partnership items with re-
spect to a partner named as a debtor in
a bankruptcy proceeding will interfere
with the effective and efficient enforce-
ment of the internal revenue laws. Ac-
cordingly, partnership items of such a
partner arising in any partnership tax-
able year ending on or before the last
day of the latest taxable year of the
partner with respect to which the
United States could file a claim for in-
come tax due in the bankruptcy pro-
ceeding shall be treated as nonpartner-
ship items as of the date the petition
naming the partner as debtor is filed in
bankruptcy.

(b) Receivership. The treatment of
items as partnership items with re-
spect to a partner for whom a receiver
has been appointed in any receivership
proceeding before any court of the
United States or of any State or the
District of Columbia will interfere with
the effective and efficient enforcement
of the internal revenue laws. Accord-
ingly, partnership items of such a part-
ner arising in any partnership taxable
year ending on or before the last day of
the latest taxable year of the partner
with respect to which the United
States could file a claim for income tax
due in the receivership proceeding
shall be treated as nonpartnership
items as of the date a receiver is ap-
pointed in any receivership proceeding
before any court of the United States
or of any State or the District of Co-
lumbia.

[T.D. 8128, 52 FR 6793, Mar. 5, 1987]

§ 301.6231(c)–8T Prompt assessment
(temporary).

The treatment of items as partner-
ship items with respect to a partner on
whose behalf a request for a prompt as-
sessment of tax under section 6501(d) is
filed will interfere with the effective
and efficient enforcement of the inter-
nal revenue laws. Accordingly, partner-
ship items of such a partner arising in
any partnership taxable year ending
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with or within any taxable year of the
partner with respect to which a request
for a prompt assessment of tax is filed
shall be treated as nonpartnership
items as of the date that the request is
filed.

[T.D. 8128, 52 FR 6794, Mar. 5, 1987]

§ 301.6231(d)–1T Time for determining
profits interest of partners for pur-
poses of sections 6223(b) and
6231(a)(11) (temporary).

(a) Partner owns interest at close of
year. For purposes of section 6223(b)
(relating to special rules for partner-
ships with more than 100 partners) and
section 6231(a)(11) (relating to 5-percent
groups), except as otherwise provided
in this section, the profits interest held
by a partner, directly or indirectly
through one or more pass-thru part-
ners, in a partnership (the ‘‘audit part-
nership’’) to which subchapter C of
chapter 63 of the Code applies shall be
determined at the close of the audit
partnership’s taxable year.

(b) Partner does not own interest at
close of year. If the entire direct and in-
direct interest of a partner in an audit
partnership is terminated by virtue of
a disposition by such partner of such
interest (or by virtue of the disposition
of an interest held by one or more pass-
thru partners through which the part-
ner holds an interest), then the profits
interest of such partner in the audit
partnership shall be measured as of the
moment before the disposition causing
such termination. The preceding sen-
tence shall not apply with respect to a
termination if subsequent to such ter-
mination and before the close of the
audit partnership’s taxable year the
partner acquires a direct or indirect in-
terest in the audit partnership.

(c) Disposition of last remaining portion
of interest is disposition of entire interest.
If a partner (or a pass-thru partner
through which a partner holds an in-
terest) makes several partial disposi-
tions of an interest in an audit partner-
ship during a taxable year of the audit
partnership, paragraph (b) of this sec-
tion will apply with respect to the dis-
position which causes a termination of
the partner’s entire direct and indirect
interest in the audit partnership.

(d) No profits interest in certain cases.
If—

(1) The interest of a partner in a
partnership is entirely disposed of be-
fore the close of the taxable year of the
partnership, and

(2) No items of the partnership for
that taxable year are required to be
taken into account by the partner,

that partner has no profits interest in
the partnership for that taxable year.
For example, if a partner dies before
the close of the taxable year of the
partnership, generally no items of the
partnership for that taxable year are
required to be taken into account on
the final return of the deceased partner
under § 1.706–1(c)(3); consequently, the
deceased partner has no profits interest
in the partnership for that taxable
year.

(e) Examples. The provisions of this
section may be illustrated by the fol-
lowing examples. Assume in all exam-
ples that there have been no re-acquisi-
tions prior to the close of the audit
partnership’s taxable year.

Example 1. B holds an interest in partner-
ship P through T, a pass-thru partner. P uses
a fiscal year ending June 30 as P’s taxable
year; B and T use the calendar year as the
taxable year. As of the close of P’s taxable
year ending June 30, 1985, T holds an interest
in P and B holds an interest in P through T.
The profits interest held by B in P through
T for that year is determined as of June 30,
1985.

Example 2. Assume the same facts as in ex-
ample 1, except that B sold the entire inter-
est that B held in P through T on November
5, 1984. The profits interest held by B in P
through T for P’s taxable year ending June
30, 1985, is determined as of the moment be-
fore the sale on November 5, 1984.

Example 3. C holds an interest in partner-
ship P through T, a pass-thru partner. C, P,
and T all use the calendar year as the tax-
able year. T disposes of T’s interest in P on
June 5, 1985. The profits interest held by C in
P through T for 1985 is determined as of the
moment before the disposition on June 5,
1985.

Example 4. Assume the same facts as in ex-
ample 3, except that C sold her entire inter-
est in T (and, therefore, her entire interest
that she held in P through T) on March 15,
1985. The profits interest held by C in P
through T for 1985 is determined as of the
moment before the sale on March 15, 1985.

Example 5. On January 1, 1985, D held a 2
percent profits interest in partnership P.
Both D and P use the calendar year as the
taxable year. On August 1, 1985, D transfers
three-fourths of D’s profits interest in P to
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E. On September 1, 1985, D sells his remain-
ing .5 profits interest in P to F. For purposes
of sections 6223(b) and 6231(a)(11), D had a .5
percent profits interest in P for 1985.

Example 6. Assume the same facts as in ex-
ample 5, except that on January 1, 1985, D
also held a 1 percent profits interest in part-
nership P through T, a pass-thru partner
which also uses the calendar year as the tax-
able year. In addition to the sale to E on Au-
gust 1, 1985, D sold a portion of his interest
in T on December 1, 1985, such that after the
sale, D held a .2 percent profits interest in P
through T. D made no other transfers of in-
terests in either P or T. For purposes of sec-
tions 6223(b) and 6231(a)(11), D had a .7 per-
cent profits interest in P for 1985.

[T.D. 8128, 52 FR 6794, Mar. 5, 1987]

§ 301.6231(e)–1T Effect of a determina-
tion with respect to a nonpartner-
ship item on the determination of a
partnership item (temporary).

The determination of an item after it
has become a nonpartnership item with
respect to a partner is not controlling
in the determination of that item with
respect to other partners. Thus, for ex-
ample, the determination by a court in
a separate proceeding relating to a
partner that a certain partnership ex-
penditure was deductible does not bind
either the Service or the other partners
in a later partnership or other pro-
ceeding.

§ 301.6231(e)–2T Judicial decision not
a bar to certain adjustments (tem-
porary).

A court decision with respect to a
partner’s income tax liability attrib-
utable to nonpartnership items shall
not be a bar to further proceedings
with respect to that partner’s income
tax liability if that partner’s partner-
ship items become nonpartnership
items after the appropriate time to in-
clude such nonpartnership items in the
earlier court proceeding has passed.
Thus, the Service could issue a later
deficiency notice for the same taxable
year with respect to that partner or
that partner could bring a refund suit
with respect to those items that have
become nonpartnership items.

[T.D. 8128, 52 FR 6794, Mar. 5, 1987]

§ 301.6231(f)–1T Disallowance of losses
and credits in certain cases (tem-
porary).

(a) Application of section. This section
applies if—

(1) A partnership, whether domestic
or foreign, that is required to file a re-
turn under section 6031 for a taxable
year fails to file the return within the
time prescribed, and,

(2) At any time after the close of that
taxable year, either—

(i) The tax matters partner of that
partnership resides outside the United
States, or

(ii) The books and records of that
partnership are maintained outside the
United States.

(b) Computational adjustment permitted
if return is not filed after mailing of no-
tice. Except as otherwise provided in
paragraph (c) of this section, if—

(1) This section applies with respect
to a partnership for a partnership tax-
able year,

(2) The Service mails a notice to a
partner that the losses and credits aris-
ing from that partnership for that year
will be disallowed to that partner un-
less the partnership files a return for
that year within 60 days after the date
on which the notice is mailed, and

(3) The partnership fails to file a re-
turn for that year within that 60-day
period, the Service may, without con-
ducting a partnership-level proceeding,
mail a notice of computational adjust-
ment to that partner to reflect the dis-
allowance of any loss (including a cap-
ital loss) or credit arising from that
partnership for that year.

(c) Restriction on notices under para-
graph (b). Neither the notice referred to
in paragraph (b)(2) of this section nor
the notice of computational adjust-
ment referred to in paragraph (b) of
this section may be mailed on a day on
which—

(1) The tax matters partner of the
partnership resides within the United
States, and

(2) The books and records of the part-
nership are maintained within the
United States.
Thus, if this section applies with re-
spect to a partnership for a taxable
year solely because the tax matters
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partner of that partnership resided out-
side the United States for a period
after the close of that taxable year and
the tax matters partner later takes up
residence within the United States, no
notice may be mailed under paragraph
(b) of this section while the tax mat-
ters partner resides within the United
States.

(d) No disallowance in certain cir-
cumstances. If the person to whom the
notice referred to in paragraph (b)(2) of
this section establishes to the satisfac-
tion of the Service—

(1) That the losses and credits arising
from the partnership for the year are
proper, and

(2) That the partner has made a good
faith effort to have the partnership file
the required return,
the Service may allow the losses and
credits in whole or in part.

[T.D. 8128, 52 FR 6794, Mar. 5, 1987]

§ 301.6233–1T Extension to entities fil-
ing partnership returns, etc. (tem-
porary).

(a) Entities filing a partnership return.
Except as provided in paragraph (d)(1)
of this section, the provisions of sub-
chapter C of chapter 63 of the Code
(‘‘subchapter C’’) and the regulations
thereunder shall apply with respect to
any taxable year of an entity for which
such entity files a partnership return
as well as to such entity’s items for
that taxable year and to any person
holding an interest in such entity at
any time during that taxable year. Any
final partnership administrative ad-
justment or judicial determination re-
sulting from a proceeding under sub-
chapter C with respect to such taxable
year may include a determination that
the entity is not a partnership for such
taxable year as well as determinations
with respect to all items of the entity
which would be partnership items, as
defined in section 6231(a)(3) and the
regulations thereunder, if such entity
had been a partnership in such taxable
year (including, for example, any
amounts taxable to an entity deter-
mined to be an association taxable as a
corporation). Thus, a final determina-
tion under subchapter C that an entity
that filed a partnership return is an as-
sociation taxable as a corporation will
serve as a basis for a computational ad-

justment reflecting the disallowance of
any loss or credit claimed by a pur-
ported partner with respect to that en-
tity.

(b) Entities filing an S corporation re-
turn. Except as provided in paragraph
(d)(2) of this section, the provisions of
subchapter D of chapter 63 of the Code
(‘‘subchapter D’’) and the regulations
thereunder shall apply with respect to
any taxable year of an entity for which
such entity files a return as an S cor-
poration as well as to such entity’s
items for that taxable year and to any
person holding an interest in such enti-
ty at any time during that taxable
year. Any final S corporation adminis-
trative adjustment or judicial deter-
mination resulting from a proceeding
under subchapter D with respect to
such taxable year may include a deter-
mination that the entity is not an S
corporation for such taxable year as
well as determinations with respect to
all items of the entity which would be
subchapter S items, as defined in sec-
tion 6245 and the regulations there-
under, if such entity had been an S cor-
poration for such taxable year (includ-
ing, for example, any amounts taxable
to an entity determined to be taxable
as a C corporation).

(c) Partnership or S corporation return
filed but no entity found to exist—(1)
Partnership return filed. Paragraph (a)
of this section shall apply where a
partnership return is filed for a taxable
year but it is determined that there is
no entity for such taxable year. For
purposes of applying paragraph (a) of
this section, the partnership return
shall be treated as if it was filed by an
entity. However, any final partnership
administrative adjustment or judicial
determination resulting from a pro-
ceeding under subchapter C with re-
spect to such taxable year may also in-
clude a determination that there is no
entity for such taxable year.

(2) S corporation return filed. Para-
graph (b) of this section shall apply
where an S corporation return is filed
for a taxable year but it is determined
that there is no entity for such taxable
year. For purposes of applying para-
graph (b) of this section, the S corpora-
tion return shall be treated as if it was
filed by an entity. However, any final S
corporation administrative adjustment
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or judicial determination resulting
from a proceeding under subchapter D
with respect to such taxable year may
also include a determination that there
is no entity for such taxable year.

(d) Exceptions—(1) Partnership pro-
ceedings. Paragraph (a) of this section
shall not apply to:

(i) Entities for any taxable year in
which such entity would be excepted
from the provisions of subchapter C
under section 6231(a)(1)(B) and the reg-
ulations thereunder (relating to the ex-
ception for small partnerships) if such
entity were a partnership for such tax-
able year, and

(ii) Entities for any taxable year for
which a partnership return was filed
for the sole purpose of making the elec-
tion described in section 761(a).

(2) S corporation proceedings. [Re-
served]

(e) Effective dates. Paragraphs (a),
(c)(1), and (d)(1) of this section shall
apply with respect to any taxable year
beginning after September 3, 1982, and
with respect to any taxable year begin-
ning on or before and ending after Sep-
tember 3, 1982, if with respect to that
taxable year there is an agreement en-
tered into pursuant to section 407(a)(3)
of the Tax Equity and Fiscal Responsi-
bility Act of 1982. Paragraphs (b) and
(c)(2) of this section shall apply with
respect to any taxable year beginning
after December 31, 1982.

[T.D. 8128, 52 FR 6795, Mar. 5, 1987]

§ 301.6241–1T Tax treatment deter-
mined at corporate level.

(a) In general. For a taxable year of
an S corporation beginning after De-
cember 31, 1982, a shareholder’s treat-
ment of a subchapter S item (as defined
in § 301.6245–1T) on the shareholder’s re-
turn may not be changed except as pro-
vided in sections 6241–6245 of the Code
and the regulations thereunder. Thus,
for example, if a shareholder treats an
item on the shareholder’s return con-
sistently with the treatment of that
item on the S corporation return, the
Internal Revenue Service generally
cannot adjust the treatment of that
item on the shareholder’s return except
through a corporate-level proceeding.
Similarly, the shareholder may not put
a subchapter S item in issue in a pro-
ceeding relating to nonsubchapter S

items. For example, the shareholder
may not offset a potential increase in
taxable income based on changes in
nonsubchapter S items by a potential
decrease based on subchapter S items.

(b) Restrictions inapplicable after items
become nonsubchapter S items. Section
6241 and paragraph (a) of this section
cease to apply to items arising from an
S corporation with respect to a share-
holder when those items cease to be
subchapter S items with respect to
that shareholder under section
6231(b)(1) (as extended to and made ap-
plicable to subchapter S items under
section 6244).

(c) S corporation—(1) In general. For
purposes of subchapter D of chapter 63
of the Code, except as provided in para-
graph (c)(2) of this section, the term ‘‘S
corporation’’ means any corporation
required to file a return under section
6037(a).

(2) Exception for small S corporations—
(i) Effective date. This paragraph (c)(2)
shall apply to any taxable year of an S
corporation the due date of the return
for which (determined without regard
to extensions) is on or after January 30,
1987.

(ii) Five or fewer shareholders. For
purposes of this paragraph (c), an S
corporation shall not include a small S
corporation. A small S corporation is
defined as an S corporation with 5 or
fewer shareholders, each of whom is a
natural person or an estate. For pur-
poses of this paragraph (c)(2), a hus-
band and wife (and their estates) are
treated as one shareholder. If stock
(owned other than by a husband and
wife) is owned by tenants in common
or joint tenants, each tenant in com-
mon or joint tenant is considered to be
a shareholder of the corporation. The
limitation is applied to the number of
natural persons and estates that were
shareholders at any one time during
the taxable year of the corporation.
Thus, for example, an S corporation
that at no time during the taxable year
had more than 5 shareholders may be
treated as a small S corporation even
if, because of transfers of interests in
the corporation, 6 or more natural per-
sons or estates owned stock in the cor-
poration for some portion of the tax-
able year.
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(iii) Special rule. The exception pro-
vided in paragraph (c)(2)(ii) of this sec-
tion does not apply to an S corporation
for a taxable year if any shareholder in
the corporation during that taxable
year is a pass-through shareholder. For
purposes of this paragraph (c)(2)(iii), a
pass-through shareholder is—

(A) A trust;
(B) A nominee; or
(C) Other similar pass-through per-

sons through whom other persons have
an ownership interest in the stock of
the S corporation. For purposes of the
preceding sentence, a shareholder’s es-
tate shall not be treated as a pass-
through shareholder.

(iv) Determination made annually. The
determination of whether an S corpora-
tion meets the requirements for the ex-
ception under paragraph (c)(2)(ii) of
this section shall be made for each tax-
able year of the corporation. Thus, an
S corporation which does not qualify as
a small S corporation in one taxable
year may qualify as a small S corpora-
tion in another taxable year if the re-
quirements for the exception under
paragraph (c)(2)(ii) of this section are
met with respect to that other taxable
year.

(v) Election to have subchapter D of
chapter 63 apply—(A) In general. Not-
withstanding paragraph (c)(2)(ii) of this
section, a small S corporation may
elect to have the provisions of sub-
chapter D of chapter 63 of the Code
apply with respect to that corporation.

(B) Method of election. A small S cor-
poration shall make the election de-
scribed in paragraph (c)(2)(v)(A) of this
section for a taxable year of the cor-
poration by attaching a statement to
the corporate return for the first tax-
able year for which the election is to be
effective. The statement shall be iden-
tified as an election under § 301.6241–
1T(c)(2)(v)(A), shall be signed by all
persons who were shareholders of that
corporation at any time during the cor-
porate taxable year to which the re-
turn relates, and shall be filed at the
time (determined with regard to any
extensions of time for filing) and place
prescribed for filing the corporate re-
turn.

(C) Years covered by election. The elec-
tion shall be effective for the taxable
year of the corporation to which the

return relates and all subsequent tax-
able years of the corporation unless re-
voked with the consent of the Commis-
sioner.

[T.D. 8122, 52 FR 3002, Jan. 30, 1987]

§ 301.6245–1T Subchapter S items.

(a) In general. For purposes of sub-
title F of the Internal Revenue Code of
1986, the following items which are re-
quired to be taken into account for the
taxable year of an S corporation under
subtitle A of the Code are more appro-
priately determined at the corporate
level than at the shareholder level and,
therefore, are subchapter S items:

(1) The S corporation aggregate and
each shareholder’s share of, and any
factor necessary to determine, each of
the following:

(i) Items of income, gain, loss, deduc-
tion, or credit of the corporation;

(ii) Expenditures by the corporation
not deductible in computing its taxable
income (for example, charitable con-
tributions);

(iii) Items of the corporation that
may be tax preference items under sec-
tion 57(a) for any shareholder;

(iv) Items of income of the corpora-
tion that are exempt from tax;

(v) Corporate liabilities (including
determinations of the amount of the li-
ability, whether the corporate liability
is to a shareholder of the corporation,
and changes from the preceding year);
and

(vi) Other amounts determinable at
the corporate level with respect to cor-
porate assets, investments, trans-
actions, and operations necessary to
enable the S corporation or the share-
holders to determine—

(A) The general business credit pro-
vided by section 38;

(B) Recapture under section 47 of the
credit provided by section 38;

(C) Amounts at risk in any activity
to which section 465 applies;

(D) The depletion allowance under
section 613A with respect to oil and gas
wells;

(E) Amortization of reforestation ex-
penses under section 194;

(F) The credit provided by section 34
for certain uses of gasoline and special
fuels; and
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(G) The taxes imposed at the cor-
porate level, such as the taxes imposed
under section 56, 1374, or 1375;

(2) Any factor necessary to determine
whether the entity is an S corporation
under section 1361, such as the number,
eligibility, and consent of shareholders
and the classes of stock;

(3) Any factor necessary to determine
whether the entity has properly elected
to be an S corporation under section
1362 for the taxable year;

(4) Any factor necessary to determine
whether and when the S corporation
election of the entity has been revoked
or terminated under section 1362 for
the taxable year (for example, the ex-
istence and amount of subchapter C
earnings and profits, and passive in-
vestment income); and

(5) Items relating to the following
transactions, to the extent that a de-
termination of such items can be made
from determinations that the corpora-
tion is required to make with respect
to an amount, the character of an
amount, or the percentage of stock
ownership of a shareholder in the cor-
poration, for purposes of the corpora-
tion’s books and records or for pur-
poses of furnishing information to a
shareholder:

(i) Contributions to the corporation;
and

(ii) Distributions from the corpora-
tion.

(b) Factors that affect the determina-
tion of subchapter S items. The term
‘‘subchapter S item’’ includes the ac-
counting practices and the legal and
factual determinations that underlie
the determination of the existence,
amount, timing, and characterization
of items of income, credit, gain, loss,
deduction, etc. Examples of these de-
terminations are: The S corporation’s
method of accounting, taxable year,
and inventory method; whether an
election was made by the corporation;
whether corporate property is a capital
asset, section 1231 property, or inven-
tory; whether an item is currently de-
ductible or must be capitalized; wheth-
er corporate activities had been en-
gaged in with the intent to make a
profit for purposes of section 183;
whether the corporation qualified for
the credit for increasing research ac-
tivities under section 41; and whether

the corporation qualified for the credit
for clinical testing expenses for a rare
disease or condition under section 28.

(c) Illustrations—(1) In general. This
paragraph (c) illustrates the provisions
of paragraph (a)(5) of this section. The
determinations illustrated in this para-
graph (c) that the corporation is re-
quired to make are not exhaustive;
there may be additional determina-
tions that the corporation is required
to make which relate to a determina-
tion listed in paragraph (a)(5) of this
section. The critical element is that
the corporation is required to make a
determination with respect to a matter
for the purposes stated; failure by the
corporation actually to make a deter-
mination (for example, because it does
not maintain proper books and records)
does not prevent an item from being a
subchapter S item.

(2) Contributions. For purposes of its
books and records, or for purposes of
furnishing information to a share-
holder, the S corporation must deter-
mine:

(i) The character of the amount re-
ceived by the corporation (for example,
whether it is a contribution, loan, or
repayment of a loan);

(ii) The amount of money received by
the corporation; and

(iii) The basis to the corporation of
contributed property (including nec-
essary preliminary determinations,
such as the shareholder’s basis in the
contributed property).

To the extent that a determination of
an item relating to a contribution can
be made from these and similar deter-
minations that the corporation is re-
quired to make, that item is a sub-
chapter S item. To the extent that the
determination requires other informa-
tion, however, that item is not a sub-
chapter S item. Such other informa-
tion would include those factors used
in determining whether there is recap-
ture under section 47 by the contrib-
uting shareholder of the general busi-
ness credit because of the contribution
of property in circumstances in which
that determination is irrelevant to the
corporation.

(3) Distributions. For purposes of its
books and records, or for purposes of
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furnishing information to a share-
holder, the S corporation must deter-
mine:

(i) The character of the amount
transferred to a shareholder (for exam-
ple, whether it is a dividend, compensa-
tion, loan, or repayment of a loan);

(ii) The amount of money distributed
to a shareholder;

(iii) The fair market value of prop-
erty distributed to a shareholder;

(iv) The adjusted basis to the cor-
poration of distributed property; and

(v) The character of corporation
property (for example, whether an item
is inventory or a capital asset).

To the extent that a determination of
an item relating to a distribution can
be made from these and similar deter-
minations that the corporation is re-
quired to make, that item is a sub-
chapter S item. To the extent that the
determination requires other informa-
tion, however, that item is not a sub-
chapter S item. Such other informa-
tion would include the determination
of a shareholder’s basis in the share-
holder’s stock or in the indebtedness of
the S corporation to the shareholder.

(d) Cross reference. For the definition
of subchapter S item for purposes of
the windfall profit tax, see § 51.6245–1T.

(e) Effective date. This section shall
apply to taxable years beginning after
December 31, 1982.

[T.D. 8122, 52 FR 3003, Jan. 30, 1987]

COLLECTION

GENERAL PROVISIONS

§ 301.6301–1 Collection authority.

The taxes imposed by the internal
revenue laws shall be collected by dis-
trict directors of internal revenue. See,
however, section 6304, relating to the
collection of certain taxes under the
provisions of the Tariff Act of 1930 (19
U.S.C. ch. 4).

§ 301.6302–1 Mode or time of collection
of taxes.

(a) Employment and excise taxes. For
provisions relating to the mode or time
of collection of certain employment
and excise taxes and the use of Federal
Reserve banks and authorized commer-
cial banks in connection with the pay-

ment thereof, see the regulations relat-
ing to the particular tax.

(b) Income taxes. (1) For provisions re-
lating to the use of Federal Reserve
banks or authorized commercial banks
in depositing income and estimated in-
come taxes of certain corporations, see
§ 1.6302–1 of this chapter (Income Tax
Regulations).

(2) For provisions relating to the use
of Federal Reserve banks or authorized
commercial banks in depositing the
tax required to be withheld under chap-
ter 3 of the Code on nonresident aliens
and foreign corporations and tax-free
covenant bonds, see § 1.6302–2 of this
chapter.

§ 301.6302–1T Use of Federal Reserve
banks after December 31, 2000

Federal Reserve banks are not au-
thorized depositaries for Federal tax
deposits made after December 31, 2000.

[T.D. 8918, 65 FR 81357, Dec. 26, 2000]

§ 301.6303–1 Notice and demand for
tax.

(a) General rule. Where it is not other-
wise provided by the Code, the district
director or the director of the regional
service center shall, after the making
of an assessment of a tax pursuant to
section 6203, give notice to each person
liable for the unpaid tax, stating the
amount and demanding payment there-
of. Such notice shall be given as soon
as possible and within 60 days. How-
ever, the failure to give notice within
60 days does not invalidate the notice.
Such notice shall be left at the dwell-
ing or usual place of business of such
person, or shall be sent by mail to such
person’s last known address. For fur-
ther guidance regarding the definition
of last known address, see § 301.6212–2.

(b) Assessment prior to last date for
payment. If any tax is assessed prior to
the last date prescribed for payment of
such tax, demand that such tax be paid
will not be made before such last date,
except where it is believed collection
would be jeopardized by delay.

[32 FR 15241, Nov. 3, 1967, as amended by T.D.
8939, 66 FR 2820, Jan. 12, 2001]
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