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tax lien shall be made within 1 year
after the taxpayer becomes aware of
the erroneously filed tax lien.

(e) Proof of full payment. As used in
paragraph (d)(2)(iii) of this section, the
term ‘‘proof of full payment’’ means:

(1) An internal revenue cashier’s re-
ceipt reflecting full payment of the tax
liability in question prior to the date
the federal tax lien issue was filed;

(2) A canceled check to the Internal
Revenue Service in an amount which
was sufficient to satisfy the tax liabil-
ity for which release is being sought; or

(3) Any other manner of proof accept-
able to the district director.

(f) Exclusive remedy. The appeal estab-
lished by section 6326 of the Internal
Revenue Code and by this section shall
be the exclusive administrative remedy
with respect to the erroneous filing of
a notice of federal tax lien.

(g) Effective date. The provisions of
this section are effective July 7, 1989.

[T.D. 8250, 54 FR 19569, May 8, 1989. Redesig-
nated at 56 FR 19948, May 1, 1991]

SEIZURE OF PROPERTY FOR COLLECTION
OF TAXES

§ 301.6330–1T Notice and opportunity
for hearing prior to levy (tem-
porary).

(a) Notification—(1) In general. Except
as specified in paragraph (a)(2) of this
section, the district directors, directors
of service centers, and the Assistant
Commissioner (International), or their
successors, are required to provide per-
sons upon whose property or rights to
property the IRS intends to levy on or
after January 19, 1999, notice of that in-
tention and to give them the right to,
and the opportunity for, a pre-levy Col-
lection Due Process hearing (CDP hear-
ing) with the Internal Revenue Service
Office of Appeals (Appeals). This Col-
lection Due Process Hearing Notice
(CDP Notice) must be given in person,
left at the dwelling or usual place of
business of such person, or sent by cer-
tified or registered mail, return receipt
requested, to such person’s last known
address. For further guidance regard-
ing the definition of last known ad-
dress, see § 301.6212–2.

(2) Exceptions—(i) State tax refunds.
Section 6330 does not require the IRS
to provide the taxpayer a notification

of the taxpayer’s right to a CDP hear-
ing prior to issuing a levy to collect
State tax refunds owing to the tax-
payer. However, the district director,
the service center director, and the As-
sistant Commissioner (International),
or their successors, are required to give
notice of the right to, and the oppor-
tunity for, a CDP hearing with Appeals
with respect to the tax liability for the
tax period for which the levy on the
State tax refund was made on or after
January 19, 1999, within a reasonable
time after the levy has occurred. The
notification required to be given fol-
lowing a levy on a State tax refund is
referred to as a post-levy CDP Notice.

(ii) Jeopardy. Section 6330 does not re-
quire the IRS to provide the taxpayer a
notification of the taxpayer’s right to a
CDP hearing prior to levy when there
has been a determination that collec-
tion of the tax is in jeopardy. However,
the district director, the service center
director, and the Assistant Commis-
sioner (International), or their succes-
sors, are required to provide notice of
the right to, and the opportunity for, a
CDP hearing with Appeals to the tax-
payer with respect to any such levy
issued on or after January 19, 1999,
within a reasonable time after the levy
has occurred. The notification required
to be given following a jeopardy levy is
also referred to as post-levy CDP No-
tice.

(3) Questions and answers. The ques-
tions and answers illustrate the provi-
sions of this paragraph (a) as follows:

Q–A1. Who is the ‘‘person’’ to be noti-
fied under section 6330? A–A1. Under
section 6330(a)(1), a pre-levy or post-
levy CDP Notice is only required to be
given to the person whose property or
right to property is intended to be lev-
ied upon, or, in the case of a levy made
on a State tax refund or in the case of
a jeopardy levy, the person whose prop-
erty or right to property was levied
upon. The person described in section
6330(a)(1) is the same person described
in section 6331(a). Pursuant to section
6331(a), notice is to be given to the per-
son liable to pay the tax due after no-
tice and demand who refuses or ne-
glects to pay (hereinafter referred to as
the taxpayer).

Q–A2. Will the IRS notify a known
nominee of, a person holding property
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of, or a person who holds property sub-
ject to a lien with respect to the tax-
payer of its intention to issue a levy?

A–A2. No. Such a person is not the
person described in section 6331(a), but
such persons have other remedies. See
A–B5 of this paragraph (a)(3).

Q–A3. Will the IRS give notification
for each tax and tax period it intends
to include or has included in a levy
issued on or after January 19, 1999?

A–A3. Yes. The notification of intent
to levy or of the issuance of a jeopardy
or State tax refund levy will specify
each tax and tax period that will be or
was included in the levy.

Q–A4. Will the IRS give notification
to a taxpayer with respect to levies for
a tax and tax period issued on or after
January 19, 1999, even though the IRS
had issued a levy prior to January 19,
1999, with respect to the same tax and
tax period?

A–A4. Yes. The IRS will provide ap-
propriate pre-levy or post-levy notifi-
cation to a taxpayer regarding the first
levy it intends to issue or has issued on
or after January 19, 1999, with respect
to a tax and tax period, even though it
had issued a levy with respect to that
same tax and tax period prior to Janu-
ary 19, 1999.

Q–A5. When will the IRS provide this
notice?

A–A5. Pursuant to section 6330(a)(1),
beginning January 19, 1999, the IRS will
give a pre-levy CDP Notice to the tax-
payer of its intent to levy on property
or rights to property, other than State
tax refunds and in jeopardy levy situa-
tions, at least 30 days prior to the first
such levy with respect to a tax and tax
period. If the taxpayer has not received
a pre-levy CDP Notice and the IRS lev-
ies on a State tax refund or issues a
jeopardy levy on or after January 19,
1999, the IRS will provide a post-levy
CDP Notice to the taxpayer within a
reasonable time after that levy.

Q–A6. What must the pre-levy CDP
Notice include?

A–A6. Pursuant to section 6330(a)(3),
the notification must include, in sim-
ple and nontechnical terms:

(i) The amount of the unpaid tax.
(ii) Notification of the right to a

hearing.
(iii) A statement that the IRS in-

tends to levy.

(iv) The taxpayers’s rights with re-
spect to the levy action, including a
brief statement that sets forth—

(A) The statutory provisions relating
to the levy and sale of property;

(B) The procedure applicable to the
levy and sale of property;

(C) The administrative appeals avail-
able to the taxpayer with respect to
levy and sale and the procedures relat-
ing to those appeals;

(D) The alternatives available to tax-
payers that could prevent levy on the
property (including installment agree-
ments);

(E) The statutory provisions relating
to redemption of property and the re-
lease of liens on property; and

(F) The procedures applicable to the
redemption of property and the release
of liens on property.

Q–A7. What must the post-levy CDP
Notice include?

A–A7. Pursuant to section 6330(a)(3),
the notification must include, in sim-
ple and nontechnical terms:

(i) The amount of the unpaid tax.
(ii) Notification of the right to a

hearing.
(iii) A statement that the IRS has

levied upon the taxpayer’s State tax
refund or has made a jeopardy levy on
property or rights to property of the
taxpayer, as appropriate.

(iv) The taxpayer’s rights with re-
spect to the levy action, including a
brief statement that sets forth—

(A) The statutory provisions relating
to the levy and sale of property;

(B) The procedures applicable to the
levy and sale of property;

(C) The administrative appeals avail-
able to the taxpayer with respect to
levy and sale and the procedures relat-
ing to those appeals;

(D) The alternatives available to tax-
payers that could prevent any further
levies on the taxpayer’s property (in-
cluding installment agreements);

(E) The statutory provisions relating
to redemption of property and the re-
lease of liens on property; and

(F) The procedures applicable to the
redemption of property and the release
of liens on property.

Q–A8. How will this pre-levy or post-
levy notification be accomplished?
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A–A8. (i) The IRS will notify the tax-
payer by means of a pre-levy CDP No-
tice or a post-levy CDP Notice, as ap-
propriate. The additional information
IRS is required to provide, together
with Form 12153, Request for a Collec-
tion Due Process Hearing, will be in-
cluded with that Notice. The IRS may
effect delivery of a pre-levy CDP No-
tice (and accompanying materials) in
one of three ways:

(A) By delivering the notice person-
ally to the taxpayer.

(B) By leaving the notice at the tax-
payer’s dwelling or usual place of busi-
ness.

(C) By mailing the notice to the tax-
payer at the taxpayer’s last known ad-
dress by certified or registered mail,
return receipt requested.

(ii) The IRS may effect delivery of a
post-levy CDP Notice (and accom-
panying materials) in one of three
ways:

(A) By delivering the notice person-
ally to the taxpayer.

(B) By leaving the notice at the tax-
payer’s dwelling or usual place of busi-
ness.

(C) By mailing the notice to the tax-
payer at the taxpayer’s last known ad-
dress by certified or registered mail.

Q–A9. What are the consequences if
the taxpayer does not receive or accept
the notification which was properly
left at the taxpayer’s dwelling or usual
place of business, or properly sent by
certified or registered mail, return re-
ceipt requested, to the taxpayer’s last
known address?

A–A9. Notification properly sent to
the taxpayer’s last known address or
left at the taxpayer’s dwelling or usual
place of business is sufficient to start
the 30-day period within which the tax-
payer may request a CDP hearing. Ac-
tual receipt is not a prerequisite to the
validity of the notice.

Q–A10. What if the taxpayer does not
receive the CDP Notice because the
IRS did not send that notice by cer-
tified or registered mail to the tax-
payer’s last known address, or failed to
leave it at the dwelling or usual place
of business of the taxpayer, and the
taxpayer fails to request a CDP hearing
with Appeals within the 30-day period
commencing the day after the date of
the CDP Notice?

A–A10. When the IRS determines that
it failed properly to provide a taxpayer
with a CDP Notice, it will promptly
provide the taxpayer with a substitute
CDP Notice and provide the taxpayer
with an opportunity to request a CDP
hearing.

(4) Examples. The following examples
illustrate the principles of this para-
graph (a):

Example 1. Prior to January 19, 1999, the
IRS issues a continuous levy on a taxpayer’s
wages and a levy on that taxpayer’s fixed
right to future payments. The IRS is not re-
quired to release either levy on or after Jan-
uary 19, 1999, until the requirements of sec-
tion 6343(a)(1) are met. The taxpayer is not
entitled to a CDP Notice or a CDP hearing
under section 6330 with respect to either levy
because both levy actions were initiated
prior to January 19, 1999.

Example 2. The same facts as in Example 1,
except the IRS intends to levy upon a tax-
payer’s bank account on or after January 19,
1999. The taxpayer is entitled to a pre-levy
CDP Notice with respect to this proposed
new levy.

(b) Entitlement to a CDP hearing—(1)
In general. A taxpayer is entitled to one
CDP hearing with respect to the tax
and tax period covered by the pre-levy
or post-levy CDP Notice provided the
taxpayer. The taxpayer must request
such a hearing within the 30-day period
commencing on the day after the date
of the CDP Notice.

(2) Questions and answers. The ques-
tions and answers illustrate the provi-
sions of this paragraph (b) as follows:

Q–B1. Is the taxpayer entitled to a
CDP hearing where a levy for State tax
refunds is served on or after January
19, 1999, even though the IRS had pre-
viously served other levies prior to
January 19, 1999, seeking to collect the
taxes owed for the same period?

A–B1. Yes. The taxpayer is entitled
to a CDP hearing under section 6330 for
the tax and tax period set forth in such
a levy issued on or after January 19,
1999.

Q–B2. Is the taxpayer entitled to a
CDP hearing when the IRS, more than
30 days after issuance of a CDP Notice
with respect to a tax period, provides
subsequent notice to that taxpayer
that it intends to levy on property or
rights to property of the taxpayer for
the same tax and tax period shown on
the CDP Notice?
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A–B2. No. Under section 6330, only
the first pre-levy or post-levy Notice
with respect to liabilities for a tax and
tax period constitutes a CDP Notice. If
the taxpayer does not timely request a
CDP hearing with Appeals following
that first notification, the taxpayer
foregoes the right to a CDP hearing
with Appeals and judicial review of
Appeals’s determination with respect
to collection activity relating to that
tax and tax period. The IRS generally
provides additional notices or remind-
ers (reminder notifications) to the tax-
payer of its intent to levy when no col-
lection action has occurred within 180
days of a proposed levy. Under such cir-
cumstances a taxpayer, however, may
request an equivalent hearing as de-
scribed in paragraph (i) of this section.

Q–B3. When the IRS provides a tax-
payer with a substitute CDP Notice
and the taxpayer timely requests a
CDP hearing, is the taxpayer entitled
to a CDP Hearing before Appeals?

A–B3. Yes. Unless the taxpayer pro-
vides the IRS a written withdrawal of
the request that Appeals conduct a
CDP hearing, the taxpayer is entitled
to a CDP hearing before Appeals. Fol-
lowing the hearing, Appeals will issue a
Notice of Determination, and the tax-
payer is entitled to seek judicial re-
view of that Notice of Determination.

Q–B4. If the IRS sends a second CDP
Notice under section 6330 (other than a
substitute CDP Notice) for a tax period
and with respect to an amount of un-
paid tax for which a section 6330 CDP
Notice was previously sent, is the tax-
payer entitled to a second section 6330
CDP hearing?

A–B4. No. The taxpayer is entitled to
only one CDP hearing under section
6330 with respect to the tax and tax pe-
riod. The taxpayer must request the
CDP hearing within 30 days of the date
of the first CDP Notice provided for
that tax and tax period.

Q–B5. Will the IRS give pre-levy or
post-levy CDP Notices to known nomi-
nees of, persons holding property of, or
persons holding property subject to a
lien with respect to the taxpayer?

A–B5. No. Such person is not the per-
son described in section 6331(a) and is,
therefore, not entitled to a CDP hear-
ing or an equivalent hearing (as dis-
cussed in paragraph (i) of this section).

Such person, however, may seek recon-
sideration by the IRS office collecting
the tax, assistance from the National
Taxpayer Advocate, or an administra-
tive hearing before Appeals under its
Collection Appeals Program. However,
any such administrative hearing would
not be a CDP hearing under section
6330 and any determination or decision
resulting from the hearing would not
be subject to judicial review.

(c) Requesting a CDP hearing—(1) In
general. Where a taxpayer is entitled to
a CDP hearing under section 6330, such
a hearing must be requested during the
30-day period that commences that day
after the date of the CDP Notice.

(2) Questions and answers. The ques-
tions and answers illustrate the provi-
sions of this paragraph (c) as follows:

Q–C1. What must a taxpayer do to ob-
tain a CDP hearing?

A–C1. (i) The taxpayer must make a
request in writing for a CDP hearing. A
written request in any form which re-
quests a CDP hearing will be accept-
able. The request must include the tax-
payer’s name, address, and daytime
telephone number, and must be signed
by the taxpayer or the taxpayer’s au-
thorized representative and dated. In-
cluded with the CDP Notice will be a
Form 12153, Request for a Collection
Due Process Hearing, that can be used
by the taxpayer in requesting a CDP
hearing. The Form 12153 requests the
following information:

(A) The taxpayer’s name, address,
daytime telephone number, and tax-
payer identification number (SSN or
TIN).

(B) The type of tax involved.
(C) The tax period at issue.
(D) A statement that the taxpayer

requests a hearing with Appeals con-
cerning the proposed collection activ-
ity.

(E) The reason or reasons why the
taxpayer disagrees with the proposed
collection action.

(ii) Taxpayers are encouraged to use
a Form 12153 in requesting a CDP hear-
ing so that such a request can be read-
ily identified and forwarded to Appeals.
Taxpayers may obtain a copy of Form
12153 by contacting the IRS office that
issued the CDP Notice or by calling,
toll free, 1–800–829–3676.
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Q–C2. Must the request for the CDP
hearing be in writing?

A–C2. Yes. There are several reasons
why the request for a CDP hearing
must be in writing. First, the filing of
a timely request for a CDP hearing is
the first step in what may result in a
court proceeding. A written request
will provide proof that the CDP hear-
ing was requested and thus permit the
court to verify that it has jurisdiction
over any subsequent appeal of the No-
tice of Determination issued by Ap-
peals. In addition, the receipt of the
written request will establish the date
on which the periods of limitation
under section 6502 (relating to collec-
tion after assessment), section 6531 (re-
lating to criminal prosecutions), and
section 6532 (relating to suits) are sus-
pended as a result of the CDP hearing
and any judicial appeal. Moreover, be-
cause the IRS anticipates that tax-
payers will contact the IRS office that
issued the CDP Notice for further in-
formation, for help in filling out Form
12153, or in an attempt to resolve their
liabilities prior to going through the
CDP hearing process, the requirement
of a written request should help to pre-
vent any misunderstanding as to
whether a CDP hearing has been re-
quested. If the information requested
on Form 12153 is furnished by the tax-
payer, the written request will also
help to establish the issues for which
the taxpayer seeks a determination by
Appeals.

Q–C3. When must a taxpayer request
a CDP hearing with respect to a CDP
Notice issued under section 6330?

A–C3. A taxpayer must submit a writ-
ten request for a CDP hearing with re-
spect to a CDP Notice issued under sec-
tion 6330 within the 30-day period com-
mencing the day after the date of the
CDP Notice. This period is slightly dif-
ferent from the period allowed tax-
payers to submit a written request for
a CDP hearing with respect to a CDP
Notice issued under section 6320. For a
CDP Notice issued under section 6320, a
taxpayer must submit a written re-
quest for a CDP hearing within the 30-
day period commencing the day after
the end of the five business day period
following the filing of the notice of fed-
eral tax lien (NFTL).

Q–C4. How will the timeliness of a
taxpayer’s written request for a CDP
hearing be determined?

A–C4. The rules under section 7502
and the regulations thereunder and
section 7503 and the regulations there-
under will apply to determine the
timeliness of the taxpayer’s request for
a CDP hearing, if properly transmitted
and addressed as provided in A–C6 of
this paragraph (c)(2).

Q–C5. Is the 30-day period within
which a taxpayer must make a request
for a CDP hearing extended because the
taxpayer resides outside the United
States?

A–C5. No. Section 6330 does not make
provision for such a circumstance. Ac-
cordingly, all taxpayers who want a
CDP hearing under section 6330 must
request such a hearing within the 30-
day period commencing the day after
the date of the CDP Notice.

Q–C6. Where should the written re-
quest for a CDP hearing be sent?

A–C6. The written request for a CDP
hearing should be filed with the IRS of-
fice that issued the CDP Notice at the
address indicated on the CDP Notice. If
the address of that office is not known,
the request may be sent to the District
Director serving the district of the tax-
payer’s residence or principal place of
business. If the taxpayer does not have
a residence or principal place of busi-
ness in the United States, the request
may be sent to the Director, Philadel-
phia Service Center.

Q–C7. What will happen if the tax-
payer does not request a section 6330
CDP hearing in writing within the 30-
day period commencing on the day
after the date of the CDP Notice?

A–C7. If the taxpayer does not re-
quest a CDP hearing with Appeals
within the 30-day period commencing
the day after the date of the CDP No-
tice, the taxpayer will forego the right
to a CDP hearing under section 6330
with respect to the tax and tax period
or periods shown on the CDP Notice. In
addition, the IRS will be free to pursue
collection action at the conclusion of
the 30-day period following the date of
the CDP Notice. The taxpayer may,
however, request an equivalent hear-
ing. See paragraph (i) of this section.

VerDate 11<MAY>2000 13:30 May 01, 2001 Jkt 194096 PO 00000 Frm 00261 Fmt 8010 Sfmt 8010 Y:\SGML\194096T.XXX pfrm08 PsN: 194096T



262

26 CFR Ch. I (4–1–01 Edition)§ 301.6330–1T

Q–C8. When must a taxpayer request
a CDP hearing with respect to a sub-
stitute CDP Notice?

A–C8. A CDP hearing with respect to
a substitute CDP Notice must be re-
quested in writing by the taxpayer
prior to the end of the 30-day period
commencing the day after the date of
the substitute CDP Notice.

Q–C9. Can taxpayers attempt to re-
solve the matter of the proposed levy
with an officer or employee of the IRS
office collecting the tax liability stated
on the CDP Notice either before or
after requesting a CDP hearing?

A–C9. Yes. Taxpayers are encouraged
to discuss their concerns with the IRS
office collecting the tax, either before
or after they request a CDP hearing. If
such a discussion occurs before a re-
quest is made for a CDP hearing, the
matter may be resolved without the
need for Appeals consideration. How-
ever, these discussions do not suspend
the running of the 30-day period within
which the taxpayer is required to re-
quest a CDP hearing, nor do they ex-
tend that 30-day period. If discussions
occur after the request for a CDP hear-
ing is filed and the taxpayer resolves
the matter with the IRS office col-
lecting the tax, the taxpayer may with-
draw in writing the request that a CDP
hearing be conducted by Appeals. The
taxpayer can also waive in writing
some or all of the requirements regard-
ing the contents of the Notice of Deter-
mination.

(d) Conduct of CDP hearing—(1) In
general. If a taxpayer requests a CDP
hearing under section 6330(a)(3)(B) (and
does not withdraw that request), the
CDP hearing will be held with Appeals.
The taxpayer is entitled to only one
CDP hearing under section 6330 with
respect to the tax and tax period or pe-
riods shown on the CDP Notice. To the
extent practicable, the CDP hearing re-
quested under section 6330 will be held
in conjunction with any CDP hearing
the taxpayer requests under section
6320. A CDP hearing will be conducted
by an employee or officer of Appeals
who has had no involvement with re-
spect to the tax for the tax period or
periods covered by the hearing prior to
the first CDP hearing under section
6320 or section 6330, unless the taxpayer
waives that requirement.

(2) Questions and answers. The ques-
tions and answers illustrate the provi-
sions of this paragraph (d) as follows:

Q–D1. Under what circumstances can
a taxpayer receive more than one CDP
hearing with respect to a tax period?

A–D1. The taxpayer may receive
more than one CDP hearing with re-
spect to a tax period where the tax in-
volved is a different type of tax (for ex-
ample, an employment tax liability,
where the original CDP hearing for the
tax period involved an income tax li-
ability), or where the same type of tax
for the same period is involved, but
where the amount of the tax has
changed as a result of an additional as-
sessment of tax for that period or an
additional accuracy-related or filing
delinquency penalty has been assessed.
The taxpayer is not entitled to another
CDP hearing if the additional assess-
ment represents accruals of interest or
accruals of penalties.

Q–D2. Will a CDP hearing with re-
spect to one tax period be combined
with a CDP hearing with respect to an-
other tax period?

A–D2. To the extent practicable, a
hearing with respect to one tax period
shown on a CDP Notice will be com-
bined with any and all other hearings
to which the taxpayer may be entitled
with respect to other tax periods shown
on the CDP Notice.

Q–D3. Will a CDP hearing under sec-
tion 6330 be combined with a CDP hear-
ing under section 6320?

A–D3. To the extent it is practicable,
a CDP hearing under section 6330 will
be held in conjunction with a CDP
hearing under section 6320.

Q–D4. What is considered to be prior
involvement by an employee or officer
of Appeals with respect to the tax and
tax period or periods involved in the
hearing?

A–D4. Prior involvement by an em-
ployee or officer of Appeals includes
participation or involvement in an Ap-
peals hearing (other than a CDP hear-
ing held under either section 6320 or
section 6330) that the taxpayer may
have had with respect to the tax and
tax period shown on the CDP Notice.
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Q–D5. How can a taxpayer waive the
requirement that the officer or em-
ployee of Appeals had no prior involve-
ment with respect to the tax and tax
period or periods?

A–D5. The taxpayer must sign a writ-
ten waiver.

(e) Matters considered at CDP hear-
ing—(1) In general. Appeals has the au-
thority to determine the validity, suffi-
ciency, and timeliness of any CDP No-
tice given by the IRS and of any re-
quest for a CDP hearing that is made
by a taxpayer. Prior to issuance of a
determination, the hearing officer is
required to obtain verification from
the IRS office collecting the tax that
the requirements of any applicable law
or administrative procedure have been
met. The taxpayer may raise any rel-
evant issue relating to the unpaid tax
at the hearing, including appropriate
spousal defenses, challenges to the ap-
propriateness of the proposed collec-
tion action, and offers of collection al-
ternatives. The taxpayer also may
raise challenges to the existence or
amount of the tax liability for any tax
period shown on the CDP Notice if the
taxpayer did not receive a statutory
notice of deficiency for that tax liabil-
ity or did not otherwise have an oppor-
tunity to dispute that tax liability. Fi-
nally, the taxpayer may not raise an
issue that was raised and considered at
a previous CDP hearing under section
6320 or in any other previous adminis-
trative or judicial proceeding if the
taxpayer participated meaningfully in
such hearing or proceeding. Taxpayers
will be expected to provide all relevant
information requested by Appeals, in-
cluding financial statements, for its
consideration of the facts and issues in-
volved in the hearing.

(2) Spousal defenses. A taxpayer may
raise any appropriate spousal defenses
at a CDP hearing. To claim a spousal
defense under section 6015, the tax-
payer must do so in writing according
to rules prescribed by the Secretary.
Spousal defenses raised under section
6015 in a CDP hearing are governed in
all respects by the provisions of section
6015 and the procedures prescribed by
the Secretary thereunder.

(3) Questions and answers. The ques-
tions and answers illustrate the provi-
sions of this paragraph (e) as follows:

Q–E1. What factors will Appeals con-
sider in making its determination?

A–E1. Appeals will consider the fol-
lowing matters in making its deter-
mination:

(i) Whether the IRS met the require-
ments of any applicable law or admin-
istrative procedure.

(ii) Any issues appropriately raised
by the taxpayer relating to the unpaid
tax.

(iii) Any appropriate spousal defenses
raised by the taxpayer.

(iv) Any challenges made by the tax-
payer to the appropriateness of the
proposed collection action.

(v) Any offers by the taxpayer for
collection alternatives.

(vi) Whether the proposed collection
action balances the need for the effi-
cient collection of taxes and the legiti-
mate concern of the taxpayer that any
collection action be no more intrusive
than necessary.

Q–E2. When is a taxpayer entitled to
challenge the existence or amount of
the tax liability specified in the CDP
Notice?

A–E2. A taxpayer is entitled to chal-
lenge the existence or amount of the
tax liability specified in the CDP No-
tice if the taxpayer did not receive a
statutory notice of deficiency for such
liability or did not otherwise have an
opportunity to dispute such liability.
Receipt of a statutory notice of defi-
ciency for this purpose means receipt
in time to petition the Tax Court for a
redetermination of the deficiency as-
serted in the notice of deficiency. An
opportunity to dispute a liability in-
cludes a prior opportunity for a con-
ference with Appeals that was offered
either before or after the assessment of
the liability.

Q–E3. Are spousal defenses subject to
the limitations imposed under section
6330(c)(2)(B) on a taxpayer’s right to
challenge the tax liability specified in
the CDP Notice at a CDP hearing?

A–E3. No. The limitations imposed
under section 6330(c)(2)(B) do not apply
to spousal defenses. A spousal defense
raised under section 6015 is governed by
that section; therefore any limitations
under section 6015 will apply.

Q–E4. May a taxpayer raise at a CDP
hearing a spousal defense under section
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6015 if that defense was raised and con-
sidered in a prior judicial proceeding
that has become final?

A–E4. No. A taxpayer is precluded by
limitations under section 6015 from
raising a spousal defense under section
6015 in a CDP hearing under these cir-
cumstances.

Q–E5. What collection alternatives
are available to the taxpayer?

A–E5. Collection alternatives would
include, for example, a proposal to
withhold the proposed or future collec-
tion action in circumstances that will
facilitate the collection of the tax li-
ability, an installment agreement, an
offer-in-compromise, the posting of a
bond, or the substitution of other as-
sets.

Q–E6. What issues may a taxpayer
raise in a CDP hearing under section
6330 if he previously received a notice
under section 6320 with respect to the
same tax and tax period and did not re-
quest a CDP hearing with respect to
that notice?

A–E6. The taxpayer may raise appro-
priate spousal defenses, challenges to
the appropriateness of the proposed
collection action, and offers of collec-
tion alternatives. The existence or
amount of the tax liability for the tax
for the tax period shown in the CDP
Notice may be challenged only if the
taxpayer did not already have an op-
portunity to dispute that tax liability.
Where the taxpayer previously received
a CDP Notice under section 6320 with
respect to the same tax and tax period
and did not request a CDP hearing with
respect to that earlier CDP Notice, the
taxpayer already had an opportunity to
dispute the existence or amount of the
underlying tax liability.

Q–E7. How will Appeals issue its de-
termination?

A–E7. (i) Taxpayers will be sent a
dated Notice of Determination by cer-
tified or registered mail. The Notice of
Determination will set forth Appeals’s
findings and decisions:

(A) It will state whether the IRS met
the requirements of any applicable law
or administrative procedure.

(B) It will resolve any issues appro-
priately raised by the taxpayer relat-
ing to the unpaid tax.

(C) It will include a decision on any
appropriate spousal defenses raised by
the taxpayer.

(D) It will include a decision on any
challenges made by the taxpayer to the
appropriateness of the collection ac-
tion.

(E) It will respond to any offers by
the taxpayer for collection alter-
natives.

(F) It will address whether the pro-
posed collection action represents a
balance between the need for the effi-
cient collection of taxes and the legiti-
mate concern of the taxpayer that any
collection action be no more intrusive
than necessary.

(ii) The Notice of Determination will
also set forth any agreements that Ap-
peals reached with the taxpayer, any
relief given the taxpayer, and any ac-
tions the taxpayer and/or the IRS are
required to take. Lastly, the Notice of
Determination will advise the taxpayer
of his right to seek judicial review
within 30 days of the date of the Notice
of Determination.

(iii) Because taxpayers are encour-
aged to discuss their concerns with the
IRS office collecting the tax or filing
the NFTL, certain matters that might
have been raised at a CDP hearing may
be resolved without the need for Ap-
peals consideration. Unless as a result
of these discussions, the taxpayer
agrees in writing to withdraw the re-
quest that Appeals conduct a CDP
hearing, Appeals will still issue a No-
tice of Determination, but the tax-
payer can waive in writing Appeals’s
consideration of some or all of the mat-
ters it would otherwise consider in
making its determination.

Q–E8. Is there a time limit on the
CDP hearings or on when Appeals must
issue a Notice of Determination?

A–E8. No. Appeals will, however, at-
tempt to conduct CDP hearings as ex-
peditiously as possible.

Q–E9. Why is the Notice of Deter-
mination and its date important?

A–E9. The Notice of Determination
will set forth Appeals’s findings and de-
cisions with respect to the matters set
forth in A–E1 of this paragraph (e)(3).
The date of the Notice of Determina-
tion establishes the beginning date of
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the 30-day period within which the tax-
payer is permitted to seek judicial re-
view of Appeals’s determination.

(4) Examples. The following examples
illustrate the principles of this para-
graph (e).

Example 1. The IRS sends a statutory no-
tice of deficiency to the taxpayer at his last
known address asserting a deficiency for the
tax year 1995. The taxpayer receives the no-
tice of deficiency in time to petition the Tax
Court for a redetermination of the asserted
deficiency. The taxpayer does not timely file
a petition with the Tax Court. The taxpayer
is therefore precluded from challenging the
existence or amount of the tax liability in a
subsequent CDP hearing.

Example 2. Same facts as in Example 1, ex-
cept the taxpayer does not receive the notice
of deficiency in time to petition the Tax
Court. The taxpayer is not, therefore, pre-
cluded from challenging the existence or
amount of the tax liability in a subsequent
CDP hearing.

Example 3. The IRS properly assesses a
trust fund recovery penalty against the tax-
payer. The IRS offers the taxpayer the op-
portunity for a conference at which the tax-
payer would have the opportunity to dispute
the assessed liability. The taxpayer declines
the opportunity to participate in such a con-
ference. The taxpayer is precluded from chal-
lenging the existence or amount of the tax
liability in a subsequent CDP hearing.

(f) Judicial review of Notice of Deter-
mination—(1) In general. Unless the tax-
payer provides the IRS a written with-
drawal of the request that Appeals con-
duct a CDP hearing, Appeals is re-
quired to issue a Notice of Determina-
tion in all cases where a taxpayer has
timely requested a CDP hearing. The
taxpayer may appeal such determina-
tions made by Appeals within 30 days
after the date of the Notice of Deter-
mination to the Tax Court or a district
court of the United States, as appro-
priate.

(2) Questions and answers. The ques-
tions and answers illustrate the provi-
sions of this paragraph (f) as follows:

Q–F1. What must a taxpayer do to ob-
tain judicial review of a Notice of De-
termination?

A–F1. Subject to the jurisdictional
limitations described in A–F2 of this
paragraph (f)(2), the taxpayer must,
within the 30-day period commencing
the day after the date of the Notice of
Determination, appeal Appeals’s deter-

mination to the Tax Court or to a dis-
trict court of the United States.

Q–F2. With respect to the relief avail-
able to the taxpayer under section
6015(b) or (c), what is the time frame
within which a taxpayer may seek Tax
Court review of Appeals’s determina-
tion following a CDP hearing?

A–F2. If the taxpayer seeks Tax
Court review not only of Appeals’s de-
nial of relief under section 6015(b) or
(c), but also of relief with respect to
other issues raised in the CDP hearing,
the taxpayer should request Tax Court
review within the 30-day period com-
mencing the day after the date of the
Notice of Determination. If the tax-
payer only wants Tax Court review of
Appeals’s denial of relief under section
6015(b) or (c), the taxpayer should re-
quest review by the Tax Court, as pro-
vided by section 6015(e), within 90 days
of Appeals’s determination. If a request
for Tax Court review is filed after the
30-day period for seeking judicial re-
view under section 6330, then only the
taxpayer’s section 6015(b) or (c) claims
may be reviewable by the Tax Court.

Q–F3. Where should a taxpayer direct
a request for judicial review of a Notice
of Determination?

A–F3. If the Tax Court would have ju-
risdiction over the type of tax specified
in the CDP Notice (for example, in-
come and estate taxes), then the tax-
payer must seek judicial review by the
Tax Court. If the tax liability arises
from a type of tax over which the Tax
Court would not have jurisdiction, then
the taxpayer must seek judicial review
by a district court of the United States
in accordance with Title 28 of the
United States Code.

Q–F4. What happens if the taxpayer
timely appeals Appeals’s determina-
tion to the incorrect court?

A–F4. If the court to which the tax-
payer directed a timely appeal of the
Notice of Determination determines
that the appeal was to the incorrect
court (because of jurisdictional, venue
or other reasons), the taxpayer will
have 30 days after the court’s deter-
mination to that effect within which to
file an appeal to the correct court.

Q–F5. What issue or issues may the
taxpayer raise before the Tax Court or
before a district court if the taxpayer
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disagrees with the Notice of Deter-
mination?

A–F5. In seeking Tax Court or dis-
trict court review of Appeals’s Notice
of Determination, the taxpayer can
only ask the court to consider an issue
that was raised in the taxpayer’s CDP
hearing.

(g) Effect of request for CDP hearing
and judicial review on periods of limita-
tion—(1) In general. The periods of limi-
tation under section 6502 (relating to
collection after assessment), section
6531 (relating to criminal prosecu-
tions), and section 6532 (relating to
suits) are suspended until the date the
IRS receives the taxpayer’s written
withdrawal of the request for a CDP
hearing by Appeals or the determina-
tion resulting from the CDP hearing
becomes final by expiration of the time
for seeking review or reconsideration.
In no event shall any of these periods
of limitation expire before the 90th day
after the date on which the determina-
tion with respect to such hearing be-
comes final upon expiration of the time
for seeking review or reconsideration.

(2) Questions and answers. The ques-
tions and answers illustrate the provi-
sions of this paragraph (g) as follows:

Q–G1. For what period of time will
the periods of limitation under section
6502, section 6531, and section 6532 re-
main suspended if the taxpayer timely
requests a CDP hearing concerning a
pre-levy or post-levy CDP Notice?

A–G1. The suspension period com-
mences on the date the IRS receives
the taxpayer’s written request for a
CDP hearing. The suspension period
continues until the IRS receives a writ-
ten withdrawal by the taxpayer of the
request for a CDP hearing or the deter-
mination resulting from the CDP hear-
ing becomes final by expiration of the
time for seeking its review or reconsid-
eration. In no event shall any of these
periods of limitation expire before the
90th day after the day on which there is
a final determination with respect to
such hearing. The periods of limitation
that are suspended under section 6330
are those which apply to the taxes and
the tax period or periods to which the
CDP Notice relates.

Q–G2. For what period of time will
the periods of limitation under section
6502, section 6531, and section 6532 be

suspended if the taxpayer does not re-
quest a CDP hearing concerning the
CDP Notice, or the taxpayer requests a
CDP hearing, but his request is not
timely?

A–G2. Under either of these cir-
cumstances, section 6330 does not pro-
vide for a suspension of the periods of
limitation.

(3) Examples. The following examples
illustrate the principles of this para-
graph (g).

Example 1. The period of limitation under
section 6502 with respect to the taxpayer’s
tax period listed in the CDP Notice will ex-
pire on August 1, 1999. The IRS sent a CDP
Notice to the taxpayer on April 30, 1999. The
taxpayer timely requested a CDP hearing.
The IRS received this request on May 15,
1999. Appeals sends the taxpayer its deter-
mination on June 15, 1999. The taxpayer
timely seeks judicial review of that deter-
mination. The period of limitation under
section 6502 would be suspended from May 15,
1999, until the determination resulting from
that hearing becomes final by expiration of
the time for seeking review or reconsider-
ation before the appropriate court, plus 90
days.

Example 2. Same facts as in Example 1, ex-
cept the taxpayer does not seek judicial re-
view of Appeals’s determination. Because the
taxpayer requested the CDP hearing when
fewer than 90 days remained on the period of
limitation, the period of limitation will be
extended to October 13, 1999 (90 days from
July 15, 1999).

(h) Retained jurisdiction of Appeals—(1)
In general. The Appeals office that
makes a determination under section
6330 retains jurisdiction over that de-
termination, including any subsequent
administrative hearings that may be
requested by the taxpayer regarding
levies and any collection actions taken
or proposed with respect to Appeals’s
determination. Once a taxpayer has ex-
hausted his other remedies, Appeals’s
retained jurisdiction permits it to con-
sider whether a change in the tax-
payer’s circumstances affects its origi-
nal determination. Where a taxpayer
alleges a change in circumstances that
affects Appeals’s original determina-
tion, Appeals may consider whether
changed circumstances warrant a
change in its earlier determination.

(2) Questions and answers. The ques-
tions and answers illustrate the provi-
sions of this paragraph (h) as follows:
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Q–H1. Are the periods of limitation
suspended during the course of any
subsequent Appeals consideration of
the matters raised by a taxpayer when
the taxpayer invokes the retained ju-
risdiction of Appeals under section
6330(d)(2)(A) or (d)(2)(B)?

A–H1. No. Under section 6330(b)(2), a
taxpayer is entitled to only one section
6330 CDP hearing with respect to the
tax and tax period or periods to which
the unpaid tax relates. Any subsequent
consideration by Appeals pursuant to
its retained jurisdiction is not a con-
tinuation of the original CDP hearing
and does not suspend the periods of
limitation.

Q–H2. Is a decision of Appeals result-
ing from a subsequent hearing appeal-
able to the Tax Court or a district
court?

A–H2. No. As discussed in A–H1, a
taxpayer is entitled to only one section
6330 CDP hearing with respect to the
tax and tax period or periods specified
in the CDP Notice. Only determina-
tions resulting from CDP hearings are
appealable to the Tax Court or a dis-
trict court.

(i) Equivalent hearing—(1) In general.
A taxpayer who fails to make a timely
request for a CDP hearing is not enti-
tled to a CDP hearing. Such a taxpayer
may nevertheless request an adminis-
trative hearing with Appeals, which is
referred to herein as an ‘‘equivalent
hearing.’’ The equivalent hearing will
be held by Appeals and will generally
follow Appeals procedures for a CDP
hearing. Appeals will not, however,
issue a Notice of Determination. Under
such circumstances, Appeals will issue
a Decision Letter.

(2) Questions and answers. The ques-
tions and answers illustrate the provi-
sions of this paragraph (i) as follows:

Q–I1. What issues will Appeals con-
sider at an equivalent hearing?

A–I1. In an equivalent hearing, Ap-
peals will consider the same issues that
it would have considered at a CDP
hearing on the same matter.

Q–I2. Are the periods of limitation
under sections 6502, 6531, and 6532 sus-
pended if the taxpayer does not timely
request a CDP hearing and is subse-
quently given an equivalent hearing?

A–I2. No. The suspension period pro-
vided for in section 6330(e) relates only

to hearings requested within the 30-day
period that commences the day fol-
lowing the date of the pre-levy or post-
levy CDP Notice, that is, CDP hear-
ings.

Q–I3. Will collection action be sus-
pended if a taxpayer requests and re-
ceives an equivalent hearing?

A–I3. Collection action is not re-
quired to be suspended. Accordingly,
the decision to take collection action
during the pendency of an equivalent
hearing will be determined on a case-
by-case basis. Appeals may request the
IRS office with responsibility for col-
lecting the taxes to suspend all or some
collection action or to take other ap-
propriate action if it determines that
such action is appropriate or necessary
under the circumstances.

Q–I4. What will the Decision Letter
state?

A–I4. The Decision Letter will gen-
erally contain the same information as
a Notice of Determination.

Q–I5. Will a taxpayer be able to ob-
tain court review of a decision made by
Appeals with respect to an equivalent
hearing?

A–I5. Section 6330 does not authorize
a taxpayer to appeal the decision of
Appeals with respect to an equivalent
hearing. A taxpayer may under certain
circumstances be able to seek Tax
Court review of Appeals’s denial of re-
lief under section 6015(b) or (c). Such
review must be sought within 90 days
of the issuance of Appeals’ determina-
tion on those issues, as provided by
section 6015(e).

(j) Effective date. This section is ap-
plicable with respect to any levy which
occurs on or after January 19, 1999, and
before January 21, 2002.

[T.D. 8809, 64 FR 3407, Jan. 22, 1999, as amend-
ed by T.D. 8939, 66 FR 2821, Jan. 12, 2001]

§ 301.6331–1 Levy and distraint.
(a) Authority to levy—(1) In general. If

any person liable to pay any tax ne-
glects or refuses to pay the tax within
10 days after notice and demand, the
district director to whom the assess-
ment is charged (or, upon his request,
any other district director) may pro-
ceed to collect the tax by levy. The dis-
trict director may levy upon any prop-
erty, or rights to property, whether
real or personal, tangible or intangible,

VerDate 11<MAY>2000 13:30 May 01, 2001 Jkt 194096 PO 00000 Frm 00267 Fmt 8010 Sfmt 8010 Y:\SGML\194096T.XXX pfrm08 PsN: 194096T



268

26 CFR Ch. I (4–1–01 Edition)§ 301.6331–1

belonging to the taxpayer. The district
director may also levy upon property
with respect to which there is a lien
provided by section 6321 or 6324 for the
payment of the tax. For exemption of
certain property from levy, see section
6334 and the regulations thereunder. As
used in section 6331 and this section,
the term ‘‘tax’’ includes any interest,
additional amount, addition to tax, or
assessable penalty, together with costs
and expenses. Property subject to a
Federal tax lien which has been sold or
otherwise transferred by the taxpayer
may be seized while in the hands of the
transferee or any subsequent trans-
feree. However, see provisions under
sections 6323 and 6324 (a)(2) and (b) for
protection of certain transferees
against a Federal tax lien. Levy may
be made by serving a notice of levy on
any person in possession of, or obli-
gated with respect to, property or
rights to property subject to levy, in-
cluding receivables, bank accounts,
evidences of debt, securities, and sala-
ries, wages, commissions, or other
compensation. A levy on a bank
reaches any interest that accrues on
the taxpayer’s balance under the terms
of the bank’s agreement with the de-
positor during the 21-day holding pe-
riod provided for in section 6332(c). Ex-
cept as provided in § 301.6331–1(b)(1)
with regard to a levy on salary or
wages, a levy extends only to property
possessed and obligations which exist
at the time of the levy. Obligations
exist when the liability of the obligor
is fixed and determinable although the
right to receive payment thereof may
be deferred until a later date. For ex-
ample, if on the first day of the month
a delinquent taxpayer sold personal
property subject to an agreement that
the buyer remit the purchase price on
the last day of the month, a levy made
on the buyer on the 10th day of the
month would reach the amount due on
the sale, although the buyer need not
satisfy the levy by paying over the
amount to the district director until
the last day of the month. Similarly, a
levy only reaches property in the pos-
session of the person levied upon at the
time the levy is made together with in-
terest that accrues during the 21-day
holding period provided for in section
6332(c). For example, a levy made on a

bank with respect to the account of a
delinquent taxpayer is satisfied if the
bank surrenders the amount of the tax-
payer’s balance at the time the levy is
made. The levy has no effect upon any
subsequent deposit made in the bank
by the taxpayer. Subsequent deposits
may be reached only by a subsequent
levy on the bank.

(2) Jeopardy cases. If the district di-
rector finds that the collection of any
tax is in jeopardy, he or she may make
notice and demand for immediate pay-
ment of such tax and, upon failure or
refusal to pay such tax, collection
thereof by levy shall be lawful without
regard to the 10-day period provided in
section 6331(a), the 30-day period pro-
vided in section 6331(d), or the limita-
tion on levy provided in section
6331(g)(1).

(3) Bankruptcy or receivership cases.
During a bankruptcy proceeding or a
receivership proceeding in either a
Federal or a State court, the assets of
the taxpayer are in general under the
control of the court in which such pro-
ceeding is pending. Taxes cannot be
collected by levy upon assets in the
custody of a court, whether or not such
custody is incident to a bankruptcy or
receivership proceeding, except where
the proceeding has progressed to such a
point that the levy would not interfere
with the work of the court or where the
court grants permission to levy. Any
assets which under applicable provi-
sions of law are not under the control
of the court may be levied upon, for ex-
ample, property exempt from court
custody under State law or the bank-
rupt’s earnings and property acquired
after the date of bankruptcy. However,
levy upon such property is not manda-
tory and the Government may rely
upon payment of taxes in the pro-
ceeding.

(4) Certain types of compensation— (i)
Federal employees. Levy may be made
upon the salary or wages of any officer
or employee (including members of the
Armed Forces), or elected or appointed
official, of the United States, the Dis-
trict of Columbia, or any agency or in-
strumentality of either, by serving a
notice of levy on the employer of the
delinquent taxpayer. As used in this
subdivision, the term ‘‘employer’’
means (a) the officer or employee of
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the United States, the District of Co-
lumbia, or of the agency or instrumen-
tality of the United States or the Dis-
trict of Columbia, who has control of
the payment of the wages, or (b) any
other officer or employee designated by
the head of the branch, department,
agency, or instrumentality of the
United States or of the District of Co-
lumbia as the party upon whom service
of the notice of levy may be made. If
the head of such branch, department,
agency or instrumentality designates
an officer or employee other than one
who has control of the payment of the
wages, as the party upon whom service
of the notice of levy may be made, such
head shall promptly notify the Com-
missioner of the name and address of
each officer or employee so designated
and the scope or extent of his author-
ity as such designee.

(ii) State and municipal employees. Sal-
aries, wages, or other compensation of
any officer, employee, or elected or ap-
pointed official of a State or Territory,
or of any agency, instrumentality, or
political subdivision thereof, are also
subject to levy to enforce collection of
any Federal tax.

(iii) Seamen. Notwithstanding the
provisions of section 12 of the Seamen’s
Act of 1915 (46 U.S.C. 601), wages of sea-
men, apprentice seamen, or fishermen
employed on fishing vessels are subject
to levy. See section 6334(c).

(5) Noncompetent Indians. Solely for
purposes of sections 6321 and 6331, any
interest in restricted land held in trust
by the United States for an individual
noncompetent Indian (and not for a
tribe) shall not be deemed to be prop-
erty, or a right to property, belonging
to such Indian.

(b) Continuing levies and successive sei-
zures—(1) Continuing effect of levy on
salary and wages. A levy on salary or
wages has continuous effect from the
time the levy originally is made until
the levy is released pursuant to section
6343. For this purpose, the term salary
or wages includes compensation for
services paid in the form of fees, com-
missions, bonuses, and similar items.
The levy attaches to both salary or
wages earned but not yet paid at the
time of the levy, advances on salary or
wages made subsequent to the date of
the levy, and salary or wages earned

and becoming payable subsequent to
the date of the levy, until the levy is
released pursuant to section 6343. In
general, salaries or wages that are the
subject of a continuing levy and are
not exempt from levy under section
6334(a)(8) or (9), are to be paid to the
district director, the service center di-
rector, or the compliance center direc-
tor (director) on the same date the
payor would otherwise pay over the
money to the taxpayer. For example, if
an individual normally is paid on the
Wednesday following the close of each
work week, a levy made upon his or her
employer on any Monday would apply
to both wages due for the prior work
week and wages for succeeding work
weeks as such wages become payable.
In such a case, the levy would be satis-
fied if, on the first Wednesday after the
levy and on each Wednesday thereafter
until the employer receives a notice of
release from levy described in section
6343, the employer pays over to the di-
rector wages that would otherwise be
paid to the employee on such Wednes-
day (less any exempt amount pursuant
to section 6334).

(2) Successive seizures. Whenever any
property or rights to property upon
which a levy has been made are not
sufficient to satisfy the claim of the
United States for which the levy is
made, the district director may there-
after, and as often as may be nec-
essary, proceed to levy in like manner
upon any other property or rights to
property subject to levy of the person
against whom such claim exists or on
which there is a lien imposed by sec-
tion 6321 or 6324 (or the corresponding
provision of prior law) for the payment
of such claim until the amount due
from such person, together with all
costs and expenses, is fully paid.

(c) Service of notice of levy by mail. A
notice of levy may be served by mail-
ing the notice to the person upon
whom the service of a notice of levy is
authorized under paragraph (a)(1) of
this section. In such a case the date
and time the notice is delivered to the
person to be served is the date and
time the levy is made. If the notice is
sent by certificated mail, return re-
ceipt requested, the date of delivery on
the receipt is treated as the date the
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levy is made. If, after receipt of a no-
tice of levy, an officer or other person
authorized to act on behalf of the per-
son served signs and notes the date and
time of receipt on the notice of levy,
the date and time so the contrary, the
date and time of delivery.

Any person may, upon written notice
to the district director having audit ju-
risdiction over such person, have all
notices of levy by mail sent to one des-
ignated office. After such a notice is re-
ceived by the district director, notices
of levy by mail will be sent to the des-
ignated office until a written notice
withdrawing the request or a written
notice designating a different office is
received by the district director.

(d) Effective date. These regulations
are effective December 10, 1992.

[32 FR 15241, Nov. 3, 1967, as amended by T.D.
7139, 36 FR 15041, Aug. 12, 1971; T.D. 7620, 44
FR 27987, May 14, 1979; T.D. 7874, 48 FR 10061,
Mar. 10, 1983; T.D. 8558, 59 FR 38903, Aug. 1,
1994]

§ 301.6331–2 Procedures and restric-
tions on levies.

(a) Notice of intent to levy—(1) In gen-
eral. Levy may be made upon the sal-
ary, wages, or other property of a tax-
payer for any unpaid tax no less than
30 days after the district director, the
service center director, or the compli-
ance center director (director) has no-
tified the taxpayer in writing of the in-
tent to levy. The notice must be given
in person, be left at the dwelling or
usual place of business of the taxpayer,
or be sent by registered or certified
mail to the taxpayer’s last known ad-
dress. For further guidance regarding
the definition of last known address,
see § 301.6212–2. The notice of intent to
levy is separate from, but may be given
at the same time as, the notice and de-
mand described in § 301.6331–1.

(2) Content of Notice. The notice of in-
tent to levy is to contain a brief state-
ment in nontechnical terms including
the following information—

(i) The Internal Revenue Code provi-
sions and the procedures relating to
levy and sale of property;

(ii) The administrative appeals avail-
able with respect to the levy and sale
of property and the procedures relating
to such appeals;

(iii) The alternatives available that
could prevent levy on the property (in-
cluding the use of an installment
agreement under section 6159); and

(iv) The Internal Revenue Code provi-
sions and the procedures relating to re-
demption of property and release of
liens on property.

(b) Uneconomical levy—(1) In general.
No levy may be made on property if the
director estimates that the anticipated
expenses with respect to the levy and
sale will exceed the fair market value
of the property. The estimate is to be
made on an aggregate basis for all of
the items that are anticipated to be
seized pursuant to the levy. Generally,
no levy should be made on individual
items of insignificant monetary value.
For the definition of fair market value,
see § 301.6325–1(b)(1)(i). See § 301.6341–1
concerning the expenses of levy and
sale.

(2) Time of estimate. The estimate,
which may be formal or informal, is to
be made at the time of the seizure or
within a reasonable period of time
prior to a seizure. The estimate may be
based on earlier estimates of fair mar-
ket value and anticipated expenses of
the same or similar property.

(3) Examples. The following examples
illustrate the application of this para-
graph (b):

Example 1. A director anticipates that the
taxpayer has only one item of property that
can be seized and sold. This item is esti-
mated to have a fair market value of $250.00.
The director also estimates that the costs of
seizure and sale will total $300.00 if this item
is seized. The director is prohibited from lev-
ying on this one item of the taxpayer’s prop-
erty because the costs of seizure and sale are
estimated to exceed the property’s fair mar-
ket value.

Example 2. The facts are the same as in Ex-
ample 1 except that the director anticipates
that the taxpayer has 10 items of property
that can be seized and sold. Each of those
items is estimated to have a fair market
value of $250.00. The director also estimates
that the costs of seizure and sale will total
$300.00 regardless of how many of those items
are seized. The director is prohibited from
levying on only one item of the taxpayer’s
property because the costs of seizure and
sale are estimated to exceed the fair market
value of the single item of property. The di-
rector, however, would not be prohibited
from levying on two or more items of the
taxpayer’s property because the aggregate
fair market value of the seized property
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would exceed the estimated costs of seizure
and sale.

Example 3. The taxpayer has three items of
property, A, B, and C. The director antici-
pates that the value of items A, B, and C de-
pends on their being sold as a unit. The di-
rector estimates that due to high anticipated
costs of storing or maintaining item B prior
to the sale, the aggregate fair market value
of items A, B, and C will not exceed the an-
ticipated expenses of seizure and sale if all
three items are seized. Accordingly, the di-
rector is prohibited from levying on items A,
B, and C.

Example 4. The facts are the same as in Ex-
ample 3 except that the director does not an-
ticipate that the value of items A, B, and C
depends on those items being sold as a unit.
If the director estimates that the aggregate
fair market value of items A and C exceeds
the aggregate anticipated costs of the sei-
zure and sale of those two items, items A and
C can be seized and sold. The director is pro-
hibited from levying on item B because the
high cost of storing or maintaining item B is
estimated to exceed the fair market value of
item B.

(c) Restriction on levy on date of ap-
pearance. Except for continuing levies
on salaries or wages described in
§ 301.6331–1(b)(1), no levy may be made
on any property of a person on the day
that person, or an officer or employee
of that person, is required to appear in
response to a summons served for the
purpose of collecting any under-
payment of tax from that person. For
purposes of this paragraph (c), the date
on which an appearance is required is
the date fixed by an officer or em-
ployee of the Internal Revenue Service
pursuant to section 7605 or the date (if
any) fixed as the result of a judicial
proceeding instituted under sections
7604 and 7402(b) seeking the enforce-
ment of the summons.

(d) Jeopardy. Paragraphs (a) and (c) of
this section do not apply to a levy if
the director finds, for purposes of
§ 301.6331–1(a)(2), that the collection of
tax is in jeopardy.

(e) Effective date. These regulations
are effective December 10, 1992.

[T.D. 8558, 59 FR 38903, Aug. 1, 1994, as amend-
ed by T.D. 8939, 66 FR 2821, Jan. 12, 2001]

§ 301.6332–1 Surrender of property
subject to levy.

(a) Requirement—(1) In general. Except
as otherwise provided in § 301.6332–2, re-
lating to levy in the case of life insur-

ance and endowment contracts, and in
§ 301.6332–3, relating to property held by
banks, any person in possession of (or
obligated with respect to) property or
rights to property subject to levy and
upon which a levy has been made shall,
upon demand of the district director,
surrender the property or rights (or
discharge the obligation) to the dis-
trict director, except that part of the
property or rights (or obligation)
which, at the time of the demand, is
actually or constructively under the
jurisdiction of a court because of an at-
tachment or execution under any judi-
cial process.

(2) Levy on bank deposits held in offices
outside the United States. Notwith-
standing subparagraph (1) of this para-
graph (a), if a levy has been made upon
property or rights to property subject
to levy which a bank engaged in the
banking business in the United States
or a possession of the United States is
in possession of (or obligated with re-
spect to), the Commissioner shall not
enforce the levy with respect to any de-
posits held in an office of the bank out-
side the United States or a possession
of the United States, unless the notice
of levy specifies that the district direc-
tor intends to reach such deposits. The
notice of levy shall not specify that the
district director intends to reach such
deposits unless the district director be-
lieves—

(i) That the taxpayer is within the
jurisdiction of a U.S. court at the time
the levy is made and that the bank is
in possession of (or obligated with re-
spect to) deposits of the taxpayer in an
office of the bank outside the United
States or a possession of the United
States; or

(ii) That the taxpayer is not within
the jurisdiction of a U.S. court at the
time the levy is made, that the bank is
in possession of (or obligated with re-
spect to) deposits of the taxpayer in an
office outside the United States or a
possession of the United States, and
that such deposits consist, in whole or
in part, of funds transferred from the
United States or a possession of the
United States in order to hinder or
delay the collection of a tax imposed
by the Code. For purposes of this sub-
paragraph, the term ‘‘possession of the
United States’’ includes Guam, the
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Midway Islands, the Panama Canal
Zone, the Commonwealth of Puerto
Rico, American Samoa, the Virgin Is-
lands, and Wake Island.

(b) Enforcement of levy—(1) Extent of
personal liability. Any person who, upon
demand of the district director, fails or
refuses to surrender any property or
right to property subject to levy is lia-
ble in his own person and estate in a
sum equal to the value of the property
or rights not so surrendered, together
with costs and interest. The liability,
however, may not exceed the amount
of the taxes for the collection of which
the levy was made. Interest is to be
computed at the annual rate referred
to in regulations under section 6621
from the date of the levy, or, in the
case of a continuing levy on salary or
wages (see section 6331(d)(3)), from the
date the person would otherwise have
been obligated to pay over the wages or
salary to the taxpayer. Any amount re-
covered, other than cost, will be cred-
ited against the tax liability for the
collection of which the levy was made.

(2) Penalty for violation. In addition to
the personal liability described in sub-
paragraph (1) of this paragraph (b), any
person who is required to surrender
property or rights to property and who
fails or refuses to surrender them with-
out reasonable cause is liable for a pen-
alty equal to 50 percent of the amount
recoverable under section 6332(d)(1). No
part of the penalty described in this
subparagraph shall be credited against
the tax liability for the collection of
which the levy was made. The penalty
described in this subparagraph is not
applicable in cases where bona fide dis-
pute exists concerning the amount of
the property to be surrendered pursu-
ant to a levy or concerning the legal ef-
fectiveness of the levy. However, if a
court in a later enforcement suit sus-
tains the levy, then reasonable cause
would usually not exist to refuse to
honor a later levy made under similar
circumstances.

(c) Effect of honoring levy—(1) In gen-
eral. Any person in possession of, or ob-
ligated with respect to, property or
rights to property subject to levy and
upon which a levy has been made who,
upon demand by the district director,
surrenders the property or rights to
property, or discharges the obligation,

to the district director, or who pays a
liability described in paragraph (b)(1)
of this section, is discharged from any
obligation or liability to the delin-
quent taxpayer and any other person
with respect to the property or rights
to property arising from the surrender
or payment.

(2) Exception for certain incorrectly sur-
rendered property. Any person who sur-
renders to the Internal Revenue Serv-
ice property or rights to property not
properly subject to levy in which the
delinquent taxpayer has no apparent
interest is not relieved of liability to a
third party who has an interest in the
property. However, if the delinquent
taxpayer has an apparent interest in
property or rights to property, a person
who makes a good faith determination
that such property or rights to prop-
erty in his or her possession has been
levied upon by the Internal Revenue
Service and who surrenders the prop-
erty to the United States in response
to the levy is relived of liability to a
third party who has an interest in the
property or rights to property, even if
it is subsequently determined that the
property was not properly subject to
levy.

(3) Remedy. In situations described in
paragraphs (c)(1) and (c)(2) of this sec-
tion, taxpayers and third parties who
have an interest in property surren-
dered in response to a levy may secure
from the Internal Revenue Service the
administrative relief provided for in
section 6343(b) or may bring suit to re-
cover the property under section 7426.

(4) Examples. The provisions of this
paragraph (c) may be illustrated by the
following examples:

Example 1. M Bank is served with a notice
of levy for an unpaid tax liability due from
A in the amount of $2,000. M Bank holds
$2,000 in a checking account in the names of
A or B or C. Although all of the deposits into
the account were made by B and C, A has an
unrestricted right to withdraw the funds
from the account. M Bank surrenders the en-
tire account to the district director at the
end of the holding period provided in section
6332(c). Under paragraph (c)(1) of this sec-
tion, M Bank is not liable to B or C for any
amount, even if B or C prove that the funds
in the account did not belong to A, because
A’s unrestricted right to withdraw the funds
is an interest which in subject to levy. B or
C may, however, seek the return of the funds
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from the United States as provided in sec-
tions 6343(b) and 7426 of the Internal Revenue
Code.

Example 2. A is indebted to B for $400. Un-
beknownst to A, B has assigned his right to
receive payment to C. A is served with a no-
tice of levy for an unpaid tax liability due
from B for $400. A, acting with no knowledge
of the assignment to C, surrenders $400 to the
district director. A is discharged from his ob-
ligation to pay B, the taxpayer. Under para-
graph (c)(2) of this section, because B had an
apparent interest in the funds that A owed to
B, and because A determined in good faith
that those funds had been levied upon, A is
also discharged from any liability to C, even
though the money is not properly subject to
levy. C may, however, seek return of the
payment from the United States as provided
in sections 6343(b) and 7426 of the Internal
Revenue Code.

Example 3. M Bank is served with a notice
of levy for an unpaid tax liability due from
‘‘John H. Smith, Sr.’’ in the amount of $5,000.
M Bank fails to read the notice of levy care-
fully. When searching its records, M Bank
finds the name of ‘‘John H. Smith, Jr.’’ and
looks no further. M Bank surrenders $5,000
from John H. Smith, Jr.’s checking account
to the district director. M Bank is not dis-
charged from liability under section 6332(e)
of the Internal Revenue Code because the de-
linquent taxpayer (John H. Smith, Sr.) had
no apparent interest in the account of John
H. Smith, Jr. (Generally, John H. Smith Jr.
may seek return of the payment from the
United States as provided in sections 6343
and 7426 of the Internal Revenue Code.)

Example 4. M Bank is served with a notice
of levy for an unpaid tax liability due from
‘‘Robert A. Jones’’ in the amount of $5,000. M
Bank searches its records and identifies four
separate accounts of $1,000 each in the name
of ‘‘Robert A. Jones.’’ All four accounts list
different addresses and social security iden-
tification numbers. M Bank surrenders all
four accounts totalling $4,000 in response to
the levy. M Bank could not in good faith
have determined that all four accounts were
levied upon. Therefore, M Bank is not dis-
charged from liability to any person other
than the taxpayer whose account was levied
upon.

(5) Effective date. Paragraph (c) of this
section is effective January 11, 1993.
However, persons surrendering prop-
erty to the Internal Revenue Service
may rely on the regulations with re-
spect to levies issued after November
10, 1988.

(d) Person defined. The term ‘‘per-
son,’’ as used in section 6332(a) and this
section, includes an officer or employee
of a corporation or a member or em-
ployee of a partnership, who is under a

duty to surrender the property or
rights to property or to discharge the
obligation. In the case of a levy upon
the salary or wages of an officer, em-
ployee, or elected or appointed official
of the United States, the District of
Columbia, or any agency or instrumen-
tality of either, the term ‘‘person’’ in-
cludes the officer or employee of the
United States, of the District of Co-
lumbia, or of such agency or instru-
mentality who is under a duty to dis-
charge the obligation. As to the officer
or employee who is under such duty,
see paragraph (a)(4)(i) of § 301.6331–1.

[32 FR 15241, Nov. 3, 1967, as amended by T.D.
7180, 37 FR 7317, Apr. 13, 1972; T.D. 7620, 44 FR
27988, May 14, 1979; T. D. 8466, 58 FR 17, Jan.
4, 1993; T. D.8467, 58 FR 3829, Jan. 12, 1993]

§ 301.6332–2 Surrender of property
subject to levy in the case of life in-
surance and endowment contracts.

(a) In general. This section provides
special rules relating to the surrender
of property subject to levy in the case
of life insurance and endowment con-
tracts. The provisions of § 301.6332–1
which relate generally to the surrender
of property subject to levy apply, to
the extent not inconsistent with the
special rules set forth in this section,
to a levy in the case of life insurance
and endowment contracts.

(b) Effect of service of notice of levy—
(1) In general.—(i) A notice of levy
served by a district director on an in-
suring organization with respect to a
life insurance or endowment contract
issued by the organization shall con-
stitute—

(A) A demand by the district director
for the payment of the cash loan value
of the contract adjusted in accordance
with paragraph (c) of this section, and

(B) The exercise of the right of the
person against whom the tax is as-
sessed to the advance of such cash loan
value.

(ii) It is unnecessary for the district
director to surrender the contract doc-
ument to the insuring organization
upon which the levy is made. However,
the notice of levy will include a certifi-
cation by the district director that a
copy of the notice of levy has been
mailed to the person against whom the
tax is assessed at his last known ad-
dress. For further guidance regarding
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the definition of last known address,
see § 301.6212–2. At the time of service of
the notice of levy, the levy is effective
with respect to the cash loan value of
the insurance contract, subject to the
condition that if the levy is not satis-
fied or released before the 90th day
after the date of service, the levy can
be satisfied only by payment of the
amount described in paragraph (c) of
this section. Other than satisfaction or
release of the levy, no event during the
90-day period subsequent to the date of
service of the notice of levy shall re-
lease the cash loan value from the ef-
fect of the levy. For example, the ter-
mination of the policy by the taxpayer
or by the death of the insured during
such 90-day period shall not release the
levy. For the rules relating to the time
when the insuring organization is to
pay over the required amount, see
paragraph (c) of this section.

(2) Notification of amount subject to
levy—(i) Full payment before the 90th
day. In the event that the unpaid li-
ability to which the levy relates is sat-
isfied at any time during the 90-day pe-
riod subsequent to the date of service
of the notice of levy, the district direc-
tor will promptly give the insuring or-
ganization written notification that
the levy is released.

(ii) Notification after the 90th day. In
the event that notification is not given
under subdivision (i) of this subpara-
graph, the district director will,
promptly following the 90th day after
service of the notice of levy, give the
insuring organization written notifica-
tion of the current status of all ac-
counts listed on the notice of levy, and
of the total payments received since
service of the notice of levy. This noti-
fication will be given to the insuring
organization whether or not there has
been any change in the status of the
accounts.

(c) Satisfaction of levy—(1) In general.
The levy described in paragraph (b) of
this section with respect to a life insur-
ance or endowment contract shall be
deemed to be satisfied if the insuring
organization pays over to the district
director the amount which the person
against whom the tax is assessed could
have had advanced to him by the orga-
nization on the 90th day after service
of the notice of levy on the organiza-

tion. However, this amount is in-
creased by the amount of any advance
(including contractual interest there-
on), generally called a policy loan,
made to the person on or after the date
the organization has actual notice or
knowledge, within the meaning of sec-
tion 6323(i)(1), of the existence of the
tax lien with respect to which the levy
is made. The insuring organization
may, nevertheless, make an advance
(including contractual interest there-
on), generally called an automatic pre-
mium loan, made automatically to
maintain the contract in force under
an agreement entered into before the
organization has such actual notice or
knowledge. In any event, the amount
paid to the district director by the in-
suring organization is not to exceed
the amount of the unpaid liability
shown on the notification described in
paragraph (b)(2) of this section. The
amount, determined in accordance
with the provisions of this section, sub-
ject to the levy shall be paid to the dis-
trict director by the insuring organiza-
tion promptly after receipt of the noti-
fication described in paragraph (b)(2) of
this section. The satisfaction of a levy
with respect to a life insurance or en-
dowment contract will not discharge
the contract from the tax lien. How-
ever, see section 6323(b)(9)(C) and the
regulations thereunder concerning the
liability of an insurance company after
satisfaction of a levy with respect to a
life insurance or endowment contract.
If the person against whom the tax is
assessed so directs, the insuring orga-
nization, on a date before the 90th day
after service of the notice of levy, may
satisfy the levy by paying over an
amount computed in accordance with
the provisions of this subparagraph
substituting such date for the 90th day.
In the event of termination of the pol-
icy by the taxpayer or by the death of
the insured on a date before the 90th
day after service of the notice of levy,
the amount to be paid over to the dis-
trict director by the insuring organiza-
tion in satisfaction of the levy shall be
an amount computed in accordance
with the provisions of this subpara-
graph substituting the date of termi-
nation of the policy or the date of
death for the 90th day.
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(2) Examples. The provisions of this
section may be illustrated by the fol-
lowing examples:

Example 1. On March 5, 1968, a notice of
levy for an unpaid income tax assessment
due from A in the amount of $3,000 is served
on the X Insurance Company with respect to
A’s life insurance policy. On March 5, 1968,
the cash loan value of the policy is $1,500. On
April 9, 1968, A does not pay a premium due
on the policy in the amount of $200. Under an
automatic premium advance provision con-
tained in the policy originally issued in 1960,
X advances the premium out of the cash
value of the policy. As of June 3, 1968 (the
90th day after service of the notice of levy),
pursuant to the provisions of the policy, the
amount of accrued charges upon the auto-
matic premium advance in the amount of
$200 for the period April 9, 1968, through June
3, 1968, is $2. On June 5, 1968, the district di-
rector gives written notification to X indi-
cating that A’s unpaid tax assessment is
$2,500. Under this section, X is required to
pay to the district director, promptly after
receipt of the June 5, 1968, notification, the
sum of $1,298 ($1,500 less $200 less $2), which is
the amount A could have had advanced to
him by X on June 3, 1968.

Example 2. Assume the same facts as in ex-
ample 1 except that on May 10, 1968, A re-
quests and X grants an advance in the
amount of $1,000. X has actual notice of the
existence of the lien by reason of the service
of the notice of levy on March 5, 1968. This
advance is not required to be made auto-
matically under the policy and reduces the
amount of the cash value of the policy. For
the use of the $1,000 advance during the pe-
riod May 10, 1968, through June 3, 1968, X
charges A the sum of $3. Under this section,
X is required to pay to the district director,
promptly after receipt of the June 5, 1968, no-
tification, the sum of $1,298. This $1,298
amount is composed of the $295 amount
($1,500 less $200 less $2 less $1,000 less $3) A
could have had advanced to him by X on
June 3, 1968, plus the $1,000 advance plus the
charges in the amount of $3 with respect
thereto.

Example 3. Assume the same facts as in ex-
ample 1 except that the insurance contract
does not contain an automatic premium ad-
vance provision. The contract does provide
that, upon default in the payment of pre-
miums, the policy shall automatically be
converted to paid-up term insurance with no
cash or loan value. A fails to make the pre-
mium payment of $200 due on April 9, 1968.
After expiration of a grace period to make
the premium payment, the X Insurance Com-
pany applies the cash loan value of $1,500 to
effect the conversion. Since the service of
the notice of levy constitutes the exercise of
A’s right to receive the cash loan value and
the amount applied to effect the conversion

is not an automatic advance to A to main-
tain the policy in force, the conversion of the
policy is not an event which will release the
cash loan value from the effect of the levy.
Therefore, X Insurance Company is required
to pay to the district director, promptly
after receipt of the June 5, 1968 notification,
the sum of $1,500.

(d) Other enforcement proceedings. The
satisfaction of the levy described in
paragraph (b) of this section by an in-
suring organization shall be without
prejudice to any civil action for the en-
forcement of any Federal tax lien with
respect to a life insurance or endow-
ment contract. Thus, this levy proce-
dure is not the exclusive means of sub-
jecting the life insurance and endow-
ment contracts of the person against
whom a tax is assessed to the collec-
tion of his unpaid assessment. The
United States may choose to foreclose
the tax lien in any case where it is ap-
propriate, as, for example, to reach the
cash surrender value (as distinguished
from cash loan value) of a life insur-
ance or endowment contract.

(e) Cross references. (1) For provisions
relating to priority of certain advances
with respect to a life insurance or en-
dowment contract after satisfaction of
a levy pursuant to section 6332(b), see
section 6323(b)(9) and the regulations
thereunder.

(2) For provisions relating to the
issuance of a certificate of discharge of
a life insurance or endowment contract
subject to a tax lien, see section 6325(b)
and the regulations thereunder.

[T.D. 7180, 37 FR 7317, Apr. 13, 1972, as amend-
ed by T.D. 8939, 66 FR 2821, Jan. 12, 2001]

§ 301.6332–3 The 21-day holding period
applicable to property held by
banks.

(a) In general. This section provides
special rules relating to the surrender,
after 21 days, of deposits subject to
levy which are held by banks. The pro-
visions of § 301.6332–1 which relate gen-
erally to the surrender of property sub-
ject to levy apply, to the extent not in-
consistent with the special rules set
forth in this section, to a levy on prop-
erty held by banks.

(b) Definition of bank. For purposes of
this section, the term ‘‘bank’’ means—

(1) A bank or trust company or do-
mestic building and loan association
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incorporated and doing business under
the laws of the United States (includ-
ing laws relating to the District of Co-
lumbia) or of any State, a substantial
part of the business of which consists
of receiving deposits and making loans
and discounts, or of exercising fidu-
ciary powers similar to those per-
mitted to national banks under author-
ity of the Comptroller of the Currency,
and which is subject by law to super-
vision and examination by State or
Federal authority having supervision
over banking institutions;

(2) Any credit union the member ac-
counts of which are insured in accord-
ance with the provisions of title II of
the Federal Credit Union Act, 12 U.S.C.
1781 et seq.; and

(3) A corporation which, under the
laws of the State of its incorporation,
is subject to supervision and examina-
tion by the Commissioner of Banking
or other officer of such State in charge
of the administration of the banking
laws of such State.

(c) 21-day holding period—(1) In gen-
eral. When a levy is made on deposits
held by a bank, the bank shall sur-
render such deposits (not otherwise
subject to an attachment or execution
under judicial process) only after 21
calendar days after the date the levy is
made. The district director may re-
quest an extension of the 21-day hold-
ing period pursuant to paragraph (d)(2)
of this section. During the prescribed
holding period, or any extension there-
of, the levy shall be released only upon
notification to the bank by the district
director of a decision by the Internal
Revenue Service to release the levy. If
the bank does not receive such notifi-
cation from the district director within
the prescribed holding period, or any
extension thereof, the bank must sur-
render the deposits, including any in-
terest thereon as determined in accord-
ance with paragraph (c)(2) of this sec-
tion (up to the amount of the levy), on
the first business day after the holding
period, or any extension thereof, ex-
pires. See § 301.6331–1(c) to determine
when a levy served by mail is made.

(2) Payment of interest on deposits.
When a bank surrenders levied deposits
at the end of the 21-day holding period
(or at the end of any longer period that
has been requested by the district di-

rector), the bank must include any in-
terest that has accrued on the deposits
prior to and during the holding period,
and any extension thereof, under the
terms of the bank’s agreement with its
depositor, but the bank must not sur-
render an amount greater than the
amount of the levy. If the deposits are
held in a noninterest bearing account
at the time the levy is made, the bank
need not include any interest on the
deposits at the end of the holding pe-
riod, or any extension thereof, under
this paragraph. Interest that accrues
on deposits and is surrendered to the
district director at the end of the hold-
ing period, or any extension thereof, is
treated as a payment to the bank’s cus-
tomer.

(3) Transactions affecting accounts. A
levy on deposits held by a bank applies
to those funds on deposit at the time
the levy is made, up to the amount of
the levy, and is effective as of the time
the levy is made. No withdrawals may
be made on levied upon deposits during
the 21-day holding period, or any exten-
sion thereof.

(4) Waiver of 21-day holding period. A
depositor may waive the 21-day holding
period by notifying the bank of the de-
positor’s intention to do so. Where
more than one depositor is listed as the
owner of a levied account, all deposi-
tors listed as owners of the account
must agree to a waiver of the 21-day
holding period. If the 21-day holding pe-
riod is waived, the bank must include
with the surrendered deposits a notifi-
cation to the district director of the
waiver.

(5) Examples. The provisions of this
paragraph (c) may be illustrated by the
following examples:

Example 1. On April 2, 1992, a notice of levy
for an unpaid income tax assessment due
from A in the amount of $10,000 is served on
X Bank with respect to A’s savings account.
At the time the notice of levy is served, X
Bank holds $5,000 in A’s interest-bearing sav-
ings account. On April 24, 1992, (the first
business day after the 21-day holding period)
X Bank must surrender $5,000 plus any inter-
est that accrued on the account under the
terms of A’s contract with X Bank up
through April 23, 1992, (the last day of the
holding period).

Example 2. The facts are the same as in Ex-
ample 1 except that on April 3, 1992, A depos-
its an additional $5,000 into the account. On
April 24, 1992, X Bank must still surrender
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only $5,000 plus the interest which accrued
thereon until the end of the holding period,
because the notice of levy served on April 2,
1992, attached only to those funds on deposit
at the time the notice was served and not to
any subsequent deposits.

Example 3. The facts are the same as in Ex-
ample 1 except that at the time the notice of
levy is served on X Bank, A’s savings ac-
count contains $50,000. On April 24, 1992, X
Bank must surrender $10,000, which is the
amount of the levy. The levy will not apply
to any interest that accrues on the deposit
during the 21-day holding period, because the
entire amount of the levy is satisfied by the
deposits existing at the time the levy is
served.

Example 4. The facts are the same as in Ex-
ample 1 except that the amount of the levy is
$5,002. Under the terms of A’s contract with
the bank, the account will earn more than $2
of interest during the 21-day holding period.
On April 24, 1992, X Bank must surrender
$5,002 to the district director. The remaining
interest which accrued during the 21-day
holding period is not subject to the levy.

Example 5. On September 3, 1992, A opens a
$5,000 six-month certificate of deposit ac-
count with X Bank. Under the terms of the
account, the depositor must forfeit up to 30
days of interest on the account in the event
of early withdrawal. On January 4, 1993, a no-
tice of levy for an unpaid income tax assess-
ment due from A in the amount of $10,000 is
served with respect to A’s certificate of de-
posit account. On January 26, 1993, the bank
must surrender $5,000 plus the interest which
accrued on the account through January 25,
1993, minus the penalty of 30 days of interest
as provided in the deposit agreement.

Example 6. Same facts as in Example 5 ex-
cept that the notice of levy is served on X
Bank on February 15, 1993. The certificate
matures on March 2, 1993. On March 8, X
Bank must surrender $5,000 plus the interest
that accrued on the certificate without any
reduction for penalties.

(d) Notification to the district director
of errors with respect to levied upon bank
accounts—(1) In general. If a depositor
believes that there is an error with re-
spect to the levied upon account which
the depositor wishes to have corrected,
the depositor shall notify the district
director to whom the assessment is
charged by telephone to the telephone
number listed on the face of the notice
of levy in order to enable the district
director to conduct an expeditious re-
view of the alleged error. The district
director may require any supporting
documentation necessary to the review
of the alleged error. The notification
by telephone provided for in this sec-

tion does not constitute or substitute
for the filing by a third party of a writ-
ten request under § 301.6343–1(b)(2) for
the return of property wrongfully lev-
ied upon.

(2) Disputes regarding the merits of the
underlying assessment. This section does
not constitute an additional procedure
for an appeal regarding the merits of
an underlying assessment. However, if
in the judgment of the district director
a genuine dispute regarding the merits
of an underlying assessment appears to
exist, the district director may request
an extension of the 21-day holding pe-
riod.

(3) Notification of errors from sources
other than the depositor. The district di-
rector may take action to release the
levy on the bank account based on in-
formation obtained from a source other
than the depositor, including the bank
in which the account is maintained.

(e) Effective date. These provisions are
effective with respect to levies issued
on or after January 4, 1993.

[T. D. 8466, 58 FR 18, Jan. 4, 1993]

§ 301.6333–1 Production of books.
If a levy has been made or is about to

be made on any property or rights to
property, any person, having custody
or control of any books or records con-
taining evidence or statements relat-
ing to the property or rights to prop-
erty subject to levy, shall, upon de-
mand of the internal revenue officer
who has made or is about to make the
levy, exhibit such books or records to
such officer.

§ 301.6334–1 Property exempt from
levy.

(a) Enumeration. In addition to ex-
emptions allowed as a matter of Inter-
nal Revenue Service policy, there shall
be exempt from levy—

(1) Wearing apparel and school books.
Such items of wearing apparel and such
school books as are necessary for the
taxpayer or for members of his family.
Expensive items of wearing apparel,
such as furs, which are luxuries and are
not necessary for the taxpayer or for
members of his family, are not exempt
from levy.

(2) Fuel, provisions, furniture, and per-
sonal effects. So much of the fuel, provi-
sions, furniture, and personal effects in
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the taxpayer’s household, and of the
arms for personal use, livestock, and
poultry of the taxpayer, that does not
exceed $2,500 in value.

(3) Books and tools of a trade, business
or profession. So many of the books and
tools necessary for the trade, business,
or profession of an individual taxpayer
as do not exceed in the aggregate $1,250
in value.

(4) Unemployment benefits. Any
amount payable to an individual with
respect to his unemployment (includ-
ing any portion thereof payable with
respect to dependents) under an unem-
ployment compensation law of the
United States, of any State, or of the
District of Columbia or of the Com-
monwealth of Puerto Rico.

(5) Undelivered mail. Mail, addressed
to any person, which has not been de-
livered to the addressee.

(6) Certain annuity and pension pay-
ments. Annuity or pension payments
under the Railroad Retirement Act (45
U.S.C. chapter 9), benefits under the
Railroad Unemployment Insurance Act
(45 U.S.C. chapter 11), special pension
payments received by a person whose
name has been entered on the Army,
Navy, Air Force, and Coast Guard
Medal of Honor roll (38 U.S.C. 562), and
annuities based on retired or retainer
pay under chapter 73 of title 10 of the
United States Code.

(7) Workmen’s compensation. Any
amount payable to an individual as
workmen’s compensation (including
any portion thereof payable with re-
spect to dependents) under a work-
men’s compensation law of the United
States, any State, the District of Co-
lumbia, or the Commonwealth of Puer-
to Rico.

(8) Judgments for support of minor chil-
dren. If the taxpayer is required under
any type of order or decree (including
an interlocutory decree or a decree of
support pendente lite) of a court of
competent jurisdiction, entered prior
to the date of levy, to contribute to the
support of his minor children, so much
of his salary, wages, or other income as
is necessary to comply with such order
or decree. The taxpayer must establish
the amount necessary to comply with
the order or decree. The district direc-
tor is not required to release a levy
until such time as he is satisfied that

the amount to be released from levy
will actually be applied in satisfaction
of the support obligation. The district
director may make arrangements with
a delinquent taxpayer to establish a
specific amount of such taxpayer’s sal-
ary, wage, or other income for each pay
period which shall be exempt from
levy. Any request for such an arrange-
ment shall be directed to the Chief,
Special Procedures Staff, for the inter-
nal revenue district in which the tax-
payer resides. Where the taxpayer has
more than one source of income suffi-
cient to satisfy the support obligation
imposed by the order or decree, the
amount exempt from levy may at the
discretion of the district director be al-
located entirely to one salary, wage, or
source of other income or be appor-
tioned between the several salaries,
wages, or other sources of income.

(9) Minimum exemption for wages, sal-
ary, and other income. Amounts payable
to or received by the taxpayer as wages
or salary for personal services, or as
other income, to the extent provided in
§ 301.6334–2 through § 301.6334–4.

(10) Certain service-connected disability
payments. Any amount payable to an
individual as a service-connected
(within the meaning of section 101(16)
of title 38, United States Code (U.S.C.))
disability benefit under—

(i) Subchapters II (wartime disability
compensation), III (wartime death
compensation), IV (peacetime dis-
ability compensation), V (peacetime
death compensation), or VI (general
compensation provisions) of chapter 11
of title 38, U.S.C.; or

(ii) Chapters 13 (dependency and in-
demnity compensation for service com-
menced deaths), 21 (specially adapted
housing for disabled veterans), 23 (bur-
ial benefits), 31 (vocational rehabilita-
tion), 32 (post-Vietnam era veterans’
educational assistance), 34 (veterans’
educational assistance), 35 (survivors’
and dependents’ educational assist-
ance), 37 (home, condominium, and mo-
bile home loans), or 39 (automobiles
and adaptive equipment for certain dis-
abled veterans and members of the
armed forces) of title 38, U.S.C.

(11) Certain public assistance payments.
Any amount payable to an individual
as a recipient of public assistance
under—
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(i) Title IV or title XVI (relating to
supplemental security income for the
aged, blind, and disabled) of the Social
Security Act (42 U.S.C. 301 et seq.); or

(ii) State or local government public
assistance or public welfare programs
for which eligibility is determined by a
needs or income test.

(12) Assistance under Job Training
Partnership Act. Any amount payable to
a participant under the Job Training
Partnership Act (29 U.S.C. 1501 et. seq.)
from funds appropriated pursuant to
such Act.

(13) Principal residence exempt in ab-
sence of certain approval or jeopardy. Ex-
cept to the extent provided in section
6334(e), the principal residence (within
the meaning of section 1034) of the tax-
payer whose tax liability is being
sought to be collected upon.

(b) Appraisal. The internal revenue
officer seizing property of the type de-
scribed in section 6334(a) shall appraise
and set aside to the owner the amount
of such property declared to be exempt.
If the taxpayer objects at the time of
the seizure to the valuation fixed by
the officer making the seizure, such of-
ficer shall summon three disinterested
individuals who shall make the valu-
ation.

(c) Other property. No other property
or rights to property are exempt from
levy except the property specifically
exempted by section 6334(a). No provi-
sion of a State law may exempt prop-
erty or rights to property from levy for
the collection of any Federal tax. Thus,
property exempt from execution under
State personal or homestead exemption
laws is, nevertheless, subject to levy by
the United States for collection of its
taxes.

(d) Levy allowed on principal residence.
The principal residence of the taxpayer
is not exempt from levy if—

(1) A district director or an assistant
district director personally approves,
in writing, the levy on such property;
or

(2) The district director determines
that the collection of tax is in jeop-
ardy.

(e) Inflation adjustment. For any cal-
endar year beginning after December
31, 1997, each dollar amount referred to
in paragraphs (a)(2) and (3) of this sec-
tion will be increased by an amount

equal to the dollar amount multiplied
by the cost-of-living adjustment deter-
mined under section 1(f)(3) for the cal-
endar year (substituting ‘‘calendar
year 1996’’ for ‘‘calendar year 1992’’ in
section 1(f)(3)(B)). If any dollar amount
as adjusted is not a multiple of $10, the
dollar amount will be rounded to the
nearest multiple of $10 (rounding up if
the amount is a multiple of $5).

(f) Effective date. Generally, these
provisions are applicable with respect
to levies made on or after July 1, 1989.
However, any reasonable attempt by a
taxpayer to comply with the statutory
amendments addressed by the regula-
tions in this section prior to February
21, 1995, will be considered as meeting
the requirements of the regulations in
this section. In addition, paragraphs
(a)(2), (3), (11)(i) and (e) of this section
are applicable with respect to levies
issued after December 31, 1996.

[32 FR 15241, Nov. 3, 1967, as amended by T.D.
7180, 37 FR 7319, Apr. 13, 1972; T.D. 7182, 37 FR
7887, Apr. 21, 1972; T.D. 7620, 44 FR 27988, May
14, 1979; T.D. 8568, 59 FR 53088, Oct. 21, 1994;
T.D. 8725, 62 FR 39117, July 22, 1997]

§ 301.6334–2 Wages, salary, and other
income.

(a) In general. Under section 6334
(a)(9) and (d) certain amounts payable
to or received by a taxpayer as wages,
salary, or other income are exempt
from levy. This section describes the
income of a taxpayer that is eligible
for the exemption from levy (paragraph
(b) of this section) and how exempt
amounts are to be paid to the taxpayer
(paragraph (c) of this section). Section
301.6334–3 describes that sum that will
be exempt from levy for each of the
taxpayer’s pay periods. Pay periods are
described in § 301.6334–3. For the
amounts exempt from levy, see
§ 301.6334–3.

(b) Eligible taxpayer income. Only
wages, salary, or other income payable
to the taxpayer after the levy is made
on the payor may be exempt from levy
under section 6334(a)(9). No amount of
wages, salary, or other income that is
paid to the taxpayer before levy is
made on the payor will be so exempt
from levy under section 6334(a)(9). The
provisions of this paragraph (b) may be
illustrated by the following example:
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Example. Delinquent taxpayer A, an indi-
vidual, is employed by the M Corporation
and is paid wages on Friday of each week.
Accordingly, A is paid wages on Friday, Feb-
ruary 16, 1990. On Saturday, February 17, A
deposits these wages into his personal check-
ing account at Bank N. On Tuesday, Feb-
ruary 20, a notice of levy is served on the M
Corporation and also on Bank N. Amounts
payable to A as wages on Friday, February
23, 1990, and any payday thereafter may be
exempt from levy under section 6334(a)(9). No
amount of wages A deposited in his account
at Bank N on February 17, 1990, is exempt
from levy under section 6334(a)(9).

(c) Payment of exempt amounts to tax-
payer—(1) From wages, salary, or income
from other sources where levy on all
sources not made. In the case of a tax-
payer who has more than one source of
wages, salary, or other income, the dis-
trict director may elect to levy on only
one or more sources while leaving
other sources of income free from levy.
If the wages, salary, or other income
that the district director leaves free
from levy equal or exceed the amount
to which the taxpayer is entitled as an
exemption from levy under section
6334(a)(9), computed in accordance with
§ 301.6334–3 (and are not otherwise ex-
empt), the district director may treat
no amount of the taxpayer’s wages, sal-
ary, or other income on which the dis-
trict director elects to levy as exempt
from levy. In such a case, the district
director must notify the employer or
other person upon whom the levy is
served that no amount of the tax-
payer’s wages, salary, or other income
is exempt from levy. The employer or
other person upon whom the levy is
served may rely on such notification in
paying over amounts pursuant to the
levy. In the absence of such notifica-
tion from the district director, how-
ever, the employer or other person
upon whom the levy is served must de-
termine the amount exempt from levy
pursuant to § 301.6334–3 as if that em-
ployer or other person upon whom the
levy is served is the only source of
wages, salary, or other income.
Amounts not exempt from levy are to
be paid to the district director in ac-
cordance with the terms of the levy.
The provisions of this paragraph (c)(1)
may be illustrated by the following ex-
ample:

Example. Delinquent taxpayer C is an em-
ployee of O Corporation and is paid wages to-
talling $450 on Friday of each week. C also
performs services for P Corporation and is
paid a salary of $250 on Friday of each week.
On Tuesday, February 20, 1990, a levy is
served on O Corporation with respect to the
wages payable to C. A levy is not served on
P Corporation. C’s filing status is single and
C is entitled to 1 personal exemption. Under
§ 301.6334–3, C is entitled to an exemption
from levy under 6334(a)(9) totalling $101.92 for
each weekly pay period. However, because
levy has not been made on C’s salary paid by
the P Corporation ($250 per week) and that
salary exceeds the weekly amount ($101.92)
to which C is entitled as exempt from levy,
the district director may treat no amount of
C’s wages paid by the O Corporation as ex-
empt from levy. If the district director re-
quires such treatment, the district director
must notify O Corporation that no amount of
C’s wages is exempt from levy and O Cor-
poration may rely on such notification; in
the absence of such notification O Corpora-
tion must treat $101.92 as exempt from levy.

(2) Where sources not levied upon are
less than exempt amount. If the tax-
payer’s income upon which the district
director does not levy is less than the
amount to which the taxpayer is enti-
tled as exempt from levy, then an addi-
tional amount, determined to be ex-
empt from levy pursuant to § 301.6334–3,
may be paid to the taxpayer from the
sources of wages, salary, or other in-
come upon which levy has been made.
In such a case, the district director
must designate those wages, salary, or
other income from which the exempt
amount is to be paid to the taxpayer,
and must notify the employer or other
person upon whom the levy is served of
the amount of the taxpayer’s wages,
salary, or other income that is exempt
from levy. The employer or other per-
son may rely on such notification in
paying over amounts pursuant to the
levy. In the absence of such notifica-
tion from the district director, the em-
ployer or other person upon whom the
levy is served must determine the
amount exempt from levy pursuant to
§ 301.6334–3 as if that employer or other
person upon whom the levy is served is
the only source of wages, salary, or
other income. Amounts not exempt
from levy are to be paid to the district
director in accordance with the terms
of the levy. The provisions of this para-
graph (c)(2) may be illustrated by the
following example:
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Example. Delinquent taxpayer C is an em-
ployee of O Corporation and is paid wages to-
talling $50 on Friday of each week. C also
performs services for P Corporation and is
paid a salary of $75 on Friday of each week.
On Tuesday, February 20, 1990, a levy is
served on P Corporation with respect to the
wages and salary of C. C’s filing status is sin-
gle and C is entitled to 1 personal exemption.
Under § 301.6334–3, C is entitled to an exemp-
tion from levy under section 6334(a)(9) total-
ling $101.92 for each weekly pay period. The
district director may notify P Corporation
that only $51.92 of C’s wages is exempt from
levy and P Corporation may rely on such no-
tification; in the absence of such notifica-
tion, P Corporation must treat the entire $75
salary as exempt from levy.

(d) Effective date. These provisions are
effective with respect to levies made on
or after July 1, 1989. However, any rea-
sonable attempt by a taxpayer to com-
ply with the statutory amendments ad-
dressed by these regulations prior to
February 21, 1995 will be considered as
meeting the requirements of these reg-
ulations.

[T.D. 8568, 59 FR 53088, Oct. 21, 1994]

§ 301.6334–3 Determination of exempt
amount.

(a) Individuals paid on weekly basis. In
the case of any individual who is paid
or receives all of his or her wages, sal-
ary, and other income on a weekly
basis, the amount of wages, salary, and
other income payable to or received by
him or her during any week that is ex-
empt from levy under section 6334(a)(9)
is the exempt amount.

(b) Term defined. The term exempt
amount means an amount equal to—

(1) The sum of—
(i) The standard deduction (including

additional standard deductions on ac-
count of age or blindness); and

(ii) The aggregate amount of the de-
ductions for personal exemptions al-
lowed the taxpayer under section 151 in
the taxable year in which such levy oc-
curs;

(2) Divided by 52.
(c) Written and properly verified state-

ment. Unless the taxpayer submits to
the employer for forwarding to the dis-
trict director a written and properly
verified statement (as described in
§ 301.6334–4) specifying the facts nec-
essary to determine the proper amount
under paragraphs (b)(1) (i) and (ii) of

this section, paragraphs (b)(1) (i) and
(ii) of this section must be applied as if
the taxpayer were a married individual
filing a separate return with only 1 per-
sonal exemption.

(d) Individuals paid on basis other than
weekly—(1) In general. In the case of an
individual who is paid or receives
wages, salary, and other income other
than on a weekly basis, the amount
payable to that individual during any
applicable pay period that is exempt
from levy under section 6334(a)(9) is the
amount that as nearly as possible will
result in the same total exemption
from levy for such individual over that
period of time other than weekly as
that to which the individual would
have been entitled under paragraph (b)
of this section if, during such period of
time, the individual were paid or re-
ceived such wages, salary, and other in-
come on a regular weekly basis.

(2) Specific pay periods other than
weekly. In the case of wages, salary, or
other income paid to an individual on
the basis of an established calendar pe-
riod regularly used by the employer or
other person levied upon for payroll or
payment purposes, the exempt amount
of wages, salary, and other income pay-
able to or received by an individual
during an applicable pay period other
than weekly equals—

(i) The sum of—
(A) The standard deduction (includ-

ing additional standard deductions on
account of age or blindness); and

(B) The aggregate amount of the de-
ductions for personal exemptions al-
lowed the taxpayer under section 151 in
the taxable year in which such levy oc-
curs;

(ii) Divided by—
(A) 260 in the case of a daily pay pe-

riod;
(B) 26 in the case of a bi-weekly pay

period;
(C) 24 in the case of a semi-monthly

pay period; and
(D) 12 in the case of a monthly pay

period.
(3) Nonspecific pay periods. In the case

of wages, salary, or other income paid
to an individual on a one-time or a re-
current but irregular basis and which
is not paid on the basis of an estab-
lished calendar period regularly used
by the employer or other person levied
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upon for payroll or payment purposes,
the exempt amount of wages, salary,
and other income payable to or re-
ceived by an individual equals the ex-
empt amount defined in paragraph (b)
of this section multiplied by the num-
ber (but not more than 52) of full weeks
(consisting of seven calendar days) to
which such payment is attributable.
The provisions of this paragraph (d)(3)
may be illustrated by the following ex-
ample:

Example. Taxpayer A’s exempt amount per
week (as determined under paragraph (b) of
this section) is $100. Taxpayer A is hired by
Corporation X to perform a specific task for
Corporation X at a flat fee of $1,500 which is
to be paid at the completion of the task.
Taxpayer A completes the task in 10 weeks.
The total exempt amount is $1,000 and $500 is
subject to levy.

(e) Levies continuing into following
years. The exempt amount is computed
on the basis of the standard deduction
(including additional standard deduc-
tions on account of age or blindness)
for the taxpayer’s filing status and the
amount of the deduction for a personal
exemption in effect in the taxable year
in which the original notice of levy is
served. Unless the taxpayer submits a
new verified statement in accordance
with § 301.6334–4, the exempt amount re-
mains the same for pay periods fol-
lowing the pay period in which the no-
tice of levy is served even if there is a
change in the taxpayer’s factual situa-
tion or a change by operation of law
(such as by indexing or otherwise) to
the standard deduction or personal ex-
emption amounts.

(f) Effective date. These provisions are
effective with respect to levies made on
or after July 1, 1989. However, any rea-
sonable attempt by a taxpayer to com-
ply with the statutory amendments ad-
dressed by these regulations prior to
February 21, 1995 will be considered as
meeting the requirements of these reg-
ulations.

[T.D. 8568, 59 FR 53089, Oct. 21, 1994]

§ 301.6334–4 Verified statements.
(a) In general. For purposes of

§§ 301.6334–2 and 301.6334–3, the amount
of wages, salary, or other income that
is exempt from levy must be deter-
mined on the basis of a written and
properly verified statement submitted

by the taxpayer to his or her employer
for submission to the district director
specifying the facts necessary to deter-
mine the standard deduction and the
aggregate amount of the deductions for
personal exemptions allowed the tax-
payer under section 151 in the taxable
year in which the levy is served. In the
absence of submission of such state-
ment, the amount that is exempt from
levy must be determined as if the tax-
payer were a married individual filing
a separate return with only 1 personal
exemption.

(b) Content of statement. The state-
ment in paragraph (a) of this section
must be a written statement signed
under penalty of perjury, and dated,
containing the following information—

(1) The filing status of the taxpayer
as either:

(i) Single;
(ii) Married filing a joint return;
(iii) Married filing a separate return;
(iv) Head of household; or
(v) Qualifying widow or widower with

dependent child;
(2) The name, relationship, and So-

cial Security Number of each indi-
vidual whom the taxpayer can claim as
a personal exemption on the taxpayer’s
income tax return; and

(3) Any additional standard deduc-
tions that the taxpayer can claim on
account of age (65 or older) or blindness
on the taxpayer’s income tax return.

(c) Submission of verified statement—(1)
Obligation of employer. An employer
upon whom a notice of levy for wages,
salary, or other income of a taxpayer is
served must promptly notify the tax-
payer of the fact that a notice of levy
has been served. Unless otherwise indi-
cated on the face of the notice of levy,
the employer must request the tax-
payer to provide the employer with a
written statement signed under pen-
alty of perjury, and dated, containing
the information set forth in paragraph
(b) of this section, and this statement
must be submitted by the employer to
the district director. The employer
must submit this statement to the dis-
trict director at the time the employer
first responds to the notice of levy.

(2) Submission by taxpayer. The tax-
payer must provide the employer upon
whom the notice of levy has been
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served with a verified statement com-
plying with paragraph (b) of this sec-
tion. Unless the taxpayer provides a
verified statement, the amount that is
exempt from levy must be determined
as if the taxpayer were a married indi-
vidual filing a separate return with
only 1 personal exemption.

(3) Additional statements. A taxpayer
may submit a verified statement to his
or her employer at any time. Except as
otherwise provided in paragraph (d) of
this section, such verified statement
will be effective for any payment of
wages, salary, or other income made
after the date of submission and will
replace any previously submitted
verified statement. The employer must
provide the district director with the
statement on the next occasion on
which the employer responds to the no-
tice of levy.

(d) Effect of verified statement—(1) A
verified statement submitted by an
employee is effective upon receipt by
the employer, and the employer is re-
quired to compute the exempt amount
on the basis of the information con-
tained in the verified statement unless
notified to the contrary by the Internal
Revenue Service.

(2) The Internal Revenue Service may
find that a verified statement sub-
mitted by an employee contains a ma-
terially incorrect statement, or it may
determine, after written request to the
employee for verification of informa-
tion contained in the verified state-
ment, that it lacks sufficient informa-
tion to determine whether the verified
statement is correct. If the Internal
Revenue Service so finds or deter-
mines, and notifies the employer in
writing that the verified statement is
defective, upon receipt of such notice
the employer shall consider the
verified statement to be defective for
purposes of computing the exempt
amount.

(3) If the Internal Revenue Service
notifies the employer that the verified
statement is defective, the Internal
Revenue Service will, based upon its
finding, advise the employer that the
employer is to compute the exempt
amount as if no verified statement had
been submitted by the employee or will
describe upon what basis the exempt
amount is to be computed. The Inter-

nal Revenue Service will also specify
which Internal Revenue Service office
to contact for further information.

(4) In addition to any notice fur-
nished to the employer for the employ-
er’s use, the Internal Revenue Service
will provide the employer with a copy
for the employee of each notice it fur-
nishes the employer.

(5) The employer must promptly fur-
nish the employee with a copy of any
Internal Revenue Service notice with
respect to a verified statement sub-
mitted by the employee.

(6) Once paragraph (d)(3) of this sec-
tion applies, the employer must con-
tinue to compute the exempt amount
on the basis of the written notice from
the Internal Revenue Service until the
Internal Revenue Service by written
notice advises the employer to com-
pute the exempt amount on the basis of
a new verified statement (as described
in paragraph (d)(7) of this section) and
revokes its earlier written notice.

(7) Once paragraph (d)(3) of this sec-
tion applies, the employee may submit
a new verified statement together with
a written explanation of any cir-
cumstances of the employee which
have changed since the Internal Rev-
enue Service’s earlier written notice,
or any other circumstances or reasons
as justification or support for the
claims made by the employee on the
new verified statement. The employee
may submit the new verified statement
and written explanation either—

(i) To the Internal Revenue Service
office specified in the notice furnished
to the employer under paragraph (d)(3)
of this section; or

(ii) To the employer, who must for-
ward the new verified statement and
written explanation to the Internal
Revenue Service office specified in the
notice earlier furnished to the em-
ployer on the next occasion on which
the employer responds to the notice of
levy.

(e) Effective date. These provisions are
effective with respect to levies made on
or after July 1, 1989. However, any rea-
sonable attempt by a taxpayer to com-
ply with the statutory amendments ad-
dressed by these regulations prior to
February 21, 1995 will be considered as
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meeting the requirements of these reg-
ulations.

[T.D. 8568, 59 FR 53090, Oct. 21, 1994]

§ 301.6335–1 Sale of seized property.
(a) Notice of seizure. As soon as prac-

ticable after seizure of property, the in-
ternal revenue officer seizing the prop-
erty shall give notice in writing to the
owner of the property (or, in the case
of personal property, to the possessor
thereof). The written notice shall be
delivered to the owner (or to the pos-
sessor, in the case of personal property)
or left at his usual place of abode or
business if he has such within the in-
ternal revenue district where the sei-
zure is made. If the owner cannot be
readily located, or has no dwelling or
place of business within such district,
the notice may be mailed to his last
known address. Such notice shall speci-
fy the sum demanded and shall con-
tain, in the case of personal property, a
list sufficient to identify the property
seized and, in the case of real property,
a description with reasonable certainty
of the property seized.

(b) Notice of sale. (1) As soon as prac-
ticable after seizure of the property,
the district director shall give notice
of sale in writing to the owner. Such
notice shall be delivered to the owner
or left at his usual place of abode or
business if located within the internal
revenue district where the seizure is
made. If the owner cannot be readily
located, or has no dwelling or place of
business within such district, the no-
tice may be mailed to his last known
address. For further guidance regard-
ing the definition of last known ad-
dress, see § 301.6212–2. The notice shall
specify the property to be sold, and the
time, place, manner, and conditions of
the sale thereof, and shall expressly
state that only the right, title, and in-
terest of the delinquent taxpayer in
and to such property is to be offered for
sale. The notice shall also be published
in some newspaper published in the
county wherein the seizure is made or
in a newspaper generally circulated in
that county. For example, if a news-
paper of general circulation in a coun-
ty but not published in that county
will reach more potential bidders for
the property to be sold than a news-
paper published within the county, or

if there is a newspaper of general cir-
culation within the county but no
newspaper published within the coun-
ty, the district director may cause pub-
lic notice of the sale to be given in the
newspaper of general circulation with-
in the county. If there is no newspaper
published or generally circulated in the
county, the notice shall be posted at
the post office nearest the place where
the seizure is made, and in not less
than two other public places.

(2) The district director may use
other methods of giving notice of sale
and of advertising seized property in
addition to those referred to in sub-
paragraph (1) of this paragraph (b),
when he believes that the nature of the
property to be sold is such that a wider
or more specialized advertising cov-
erage will enhance the possibility of
obtaining a higher price for the prop-
erty.

(3) Whenever levy is made without re-
gard to the 10-day period provided in
section 6331(a) (relating to cases in
which collection is in jeopardy), a pub-
lic notice of sale of the property seized
shall not be made within such 10-day
period unless section 6336 (relating to
perishable goods) is applicable.

(c) Time, place, manner, and conditions
of sale. The time, place, manner, and
conditions of the sale of property
seized by levy shall be as follows:

(1) Time and place of sale. The time of
sale shall not be less than 10 days nor
more than 40 days from the time of giv-
ing public notice under section 6335(b)
(see paragraph (b) of this section). The
place of sale shall be within the county
in which the property is seized, except
that if it appears to the district direc-
tor under whose supervision the seizure
was made that substantially higher
bids may be obtained for the property
if the sale is held at a place outside
such county, he may order that the
sale be held in such other place. The
sale shall be held at the time and place
stated in the notice of sale.

(2) Adjournment of sale. When it ap-
pears to the district director that an
adjournment of the sale will best serve
the interest of the United States or
that of the taxpayer, the district direc-
tor may adjourn, or cause the internal
revenue officer conducting the sale to
adjourn, the sale from time to time,
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but the date of the sale shall not be
later than one month after the date
fixed in the original notice of sale.

(3) Determinations relating to minimum
price—(i) Minimum price. Before the sale
of property seized by levy, the district
director shall determine a minimum
price, taking into account the expenses
of levy and sale, for which the property
shall be sold. The internal revenue offi-
cer conducting the sale may either an-
nounce the minimum price before the
sale begins, or defer announcement of
the minimum price until after the re-
ceipt of the highest bid, in which case,
if the highest bid is greater than the
minimum price, no announcement of
the minimum price shall be made.

(ii) Purchase by the United States. Be-
fore the sale of property seized by levy,
the district director shall determine
whether the purchase of property by
the United States at the minimum
price would be in the best interest of
the United States. In determining
whether the purchase of property
would be in the best interest of the
United States, the district director
may consider all relevant facts and cir-
cumstances including for example—

(a) Marketability of the property;
(b) Cost of maintaining the property;
(c) Cost of repairing or restoring the

property;
(d) Cost of transporting the property;
(e) Cost of safeguarding the property;
(f) Cost of potential toxic waste

cleanup; and
(g) Other factors pertinent to the

type of property.
(iii) Effective date. This paragraph

(c)(3) applies to determinations relat-
ing to minimum price made on or after
December 17, 1996.

(4) Disposition of property at sale—(i)
Sale to highest bidder at or above min-
imum price. If one or more persons offer
to buy the property for at least the
amount of the minimum price, the
property shall be sold to the highest
bidder.

(ii) Property deemed sold to United
States at minimum price. If no one offers
at least the amount of the minimum
price for the property and the Sec-
retary has determined that it would be
in the best interest of the United
States to purchase the property for the
minimum price, the property shall be

declared to be sold to the United States
for the minimum price.

(iii) Release to owner. If the property
is not declared to be sold under para-
graph (c)(4)(i) or (ii) of this section, the
property shall be released to the owner
of the property and the expense of the
levy and sale shall be added to the
amount of tax for the collection of
which the United States made the levy.
Any property released under this para-
graph (c)(4)(iii) shall remain subject to
any lien imposed by subchapter C of
chapter 64 of subtitle F of the Internal
Revenue Code.

(iv) Effective date. This paragraph
(c)(4) applies to dispositions of prop-
erty at sale made on or after December
17, 1996.

(5) Offering of property—(i) Sale of in-
divisible property. If any property levied
upon is not divisible, so as to enable
the district director by sale of a part
thereof to raise the whole amount of
the tax and expenses of levy and sale,
the whole of such property shall be
sold. For application of surplus pro-
ceeds of sale, see section 6342(b).

(ii) Separately, in groups, or in the ag-
gregate. The seized property may be of-
fered for sale—

(a) As separate items, or
(b) As groups of items, or
(c) In the aggregate, or
(d) Both as separate items (or in

groups) and in the aggregate. In such
cases, the property shall be sold under
the method which produces the highest
aggregate amount.
The district director shall select
whichever of the foregoing methods of
offering the property for sale as, in his
opinion, is most feasible under all the
facts and circumstances of the case, ex-
cept that if the property to be sold in-
cludes both real and personal property,
only the personal property may be
grouped for the purpose of offering
such property for sale. However, real
and personal property may be offered
for sale in the aggregate, provided the
real property, as separate items, and
the personal property as a group, or as
groups, or as separate items, are first
offered separately.

(iii) Condition of title and of property.
Only the right, title, and interest of
the delinquent taxpayer in and to the
property seized shall be offered for
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sale, and such interest shall be offered
subject to any prior outstanding mort-
gages, encumbrances, or other liens in
favor of third parties which are valid as
against the delinquent taxpayer and
are superior to the lien of the United
States. All seized property shall be of-
fered for sale ‘‘as is’’ and ‘‘where is’’
and without recourse against the
United States. No guaranty or war-
ranty, express or implied, shall be
made by the internal revenue officer
offering the property for sale, as to the
validity of the title, quality, quantity,
weight, size, or condition of any of the
property, or its fitness for any use or
purpose. No claim shall be considered
for allowance or adjustment or for re-
scission of the sale based upon failure
of the property to conform with any
representation, express or implied.

(iv) Terms of payment. The property
shall be offered for sale upon whichever
of the following terms is fixed by the
district director in the public notice of
sale:

(a) Payment in full upon acceptance
of the highest bid, without regard to
the amount of such bid, or

(b) If the aggregate price of all prop-
erty purchased by a successful bidder
at the sale is more than $200, an initial
payment of $200 or 20 percent of the
purchase price, whichever is the great-
er, and payment of the balance (includ-
ing all costs incurred for the protection
or preservation of the property subse-
quent to the sale and prior to final pay-
ment) within a specified period, not to
exceed 1 month from the date of the
sale.

(6) Method of sale. The district direc-
tor shall sell the property either—

(i) At public auction, at which open
competitive bids shall be received, or

(ii) At public sale under sealed bids.
The following rules, in addition to the
other rules provided in this paragraph,
shall be applicable to public sale under
sealed bids:

(a) Invitation to bidders. Bids shall be
solicited through a public notice of
sale.

(b) Form for use by bidders. A bid shall
be submitted on a form which will be
furnished by the district director upon
request. The form shall be completed
in accordance with the instructions
thereon.

(c) Remittance with bid. If the total
bid is $200 or less, the full amount of
the bid shall be submitted therewith. If
the total bid is more than $200, 20 per-
cent of such bid or $200, whichever is
greater, shall be submitted therewith.
(In the case of alternative bids sub-
mitted by the same bidder for items of
property offered separately, or in
groups, or in the aggregate, the bidder
shall remit the full amount of the high-
est alternative bid submitted, if that
bid is $200 or less. If the highest alter-
native bid submitted is more than $200,
the bidder shall remit 20 percent of the
highest alternative bid or $200, which-
ever is greater.) Such remittance shall
be by a certified, cashier’s, or treas-
urer’s check drawn on any bank or
trust company incorporated under the
laws of the United States or under the
laws of any State, Territory, or posses-
sion of the United States, or by a U.S.
postal, bank, express, or telegraph
money order.

(d) Time for receiving and opening bids.
Each bid shall be submitted in a se-
curely sealed envelope. The bidder
shall indicate in the upper left hand
corner of the envelope his name and ad-
dress and the time and place of sale as
announced in the public notice of sale.
A bid will not be considered unless it is
received by the internal revenue officer
conducting the sale prior to the open-
ing of the bids. The bids will be opened
at the time and place stated in the no-
tice of sale, or at the time fixed in the
announcement of the adjournment of
the sale.

(e) Consideration of bids. The public
notice of sale shall specify whether the
property is to be sold separately, by
groups, or in the aggregate or by a
combination of these methods, as pro-
vided in subparagraph (4)(ii) of this
paragraph. If the notice specifies an al-
ternative method, bidders may submit
bids under one or more of the alter-
natives. In case of error in the exten-
sion of prices in any bid, the unit price
will govern. The internal revenue offi-
cer conducting the sale shall have the
right to waive any technical defects in
a bid. In the event two or more highest
bids are equal in amount, the internal
revenue officer conducting the sale
shall determine the successful bidder
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by drawing lots. After the opening, ex-
amination, and consideration of all
bids, the internal revenue officer con-
ducting the sale shall announce the
amount of the highest bid or bids and
the name of the successful bidder or
bidders. Any remittance submitted in
connection with an unsuccessful bid
shall be returned at the conclusion of
the sale.

(f) Withdrawal of bids. A bid may be
withdrawn on written or telegraphic
request received from the bidder prior
to the time fixed for opening the bids.
A technical defect in a bid confers no
right on the bidder for the withdrawal
of his bid after it has been opened.

(7) Payment of bid price. All payments
for property sold under this section
shall be made by cash or by a certified,
cashier’s, or treasurer’s check drawn
on any bank or trust company incor-
porated under the laws of the United
States or under the laws of any State,
Territory, or possession of the United
States, or by a U.S. postal, bank, ex-
press, or telegraph money order. If pay-
ment in full is required upon accept-
ance of the highest bid, the payment
shall be made at such time. If deferred
payment is permitted, the initial pay-
ment shall be made upon acceptance of
the bid, and the balance shall be paid
on or before the date fixed for payment
thereof. Any remittance submitted
with a successful sealed bid shall be ap-
plied toward the purchase price.

(8) Delivery and removal of personal
property. Responsibility of the United
States for the protection or preserva-
tion of seized personal property shall
cease immediately upon acceptance of
the highest bid. The risk of loss is on
the purchaser of personal property
upon acceptance of his bid. Possession
of any personal property shall not be
delivered to the purchaser until the
purchase price has been paid in full. If
payment of part of the purchase price
for personal property is deferred, the
United States will retain possession of
such property as security for the pay-
ment of the balance of the purchase
price and, as agent for the purchaser,
will cause the property to be cared for
until the purchase price has been paid
in full or the sale is declared null and
void for failure to make full payment
of the purchase price. In such case, all

charges and expenses incurred in car-
ing for the property after the accept-
ance of the bid shall be borne by the
purchaser.

(9) Default in payment. If payment in
full is required upon acceptance of the
bid and is not then and there paid, the
internal revenue officer conducting the
sale shall forthwith proceed again to
sell the property in the manner pro-
vided in section 6335(e) and this sec-
tion. If the conditions of the sale per-
mit part of the payment to be deferred,
and if such part is not paid within the
prescribed period, suit may be insti-
tuted against the purchaser for the
purchase price or such part thereof as
has not been paid, together with inter-
est at the rate of 6 percent per annum
from the date of the sale; or, in the dis-
cretion of the district director, the sale
may be declared by the district direc-
tor to be null and void for failure to
make full payment of the purchase
price and the property may again be
advertised and sold as provided in sub-
sections (b), (c), and (e) of section 6335
and this section. In the event of such
readvertisement and sale, any new pur-
chaser shall receive such property or
rights to property free and clear of any
claim or right of the former defaulting
purchaser, of any nature whatsoever,
and the amount paid upon the bid price
by such defaulting purchaser shall be
forfeited to the United States.

(10) Stay of sale of seized property
pending Tax Court decision. For restric-
tions on sale of seized property pending
Tax Court decision, see section
6863(b)(3) and § 301.6863–2.

(d) Right to request the sale of seized
property—(1) In general. The owner of
any property seized by levy may re-
quest that the district director sell
such property within 60 days after such
request, or within any longer period
specified by the owner. The district di-
rector must comply with such a re-
quest unless the district director deter-
mines that compliance with the re-
quest is not in the best interests of the
Internal Revenue Service and notifies
the owner of such determination with-
in the 60 day period, or any longer pe-
riod specified by the owner.

(2) Procedures to request the sale of
seized property—(i) Manner. A request
for the sale of seized property shall be
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made in writing to the group manager
of the revenue officer whose signature
is on Levy Form 668–B. If the owner
does not know the group manager’s
name or address, the owner may send
the request to the revenue officer,
marked for the attention of his or her
group manager.

(ii) Form. The request for sale of
seized property within 60 days, or such
longer period specified by the owner,
shall include:

(A) The name, current address, cur-
rent home and work telephone numbers
and any convenient times to be con-
tacted, and taxpayer identification
number of the owner making the re-
quest;

(B) A description of the seized prop-
erty that is the subject of the request;

(C) A copy of the notice of seizure, if
available;

(D) The period within which the
owner is requesting that the property
be sold; and

(E) The signature of the owner or
duly authorized representative. For
purposes of these regulations, a duly
authorized representative is any attor-
ney, certified public accountant, en-
rolled actuary, or any other person per-
mitted to represent the owner before
the Internal Revenue Service who is
not disbarred or suspended from prac-
tice before the Internal Revenue Serv-
ice and who has written power of attor-
ney executed by the owner.

(3) Notification to owner. The group
manager shall respond in writing to a
request for sale of seized property as
soon as practicable after receipt of
such request and in no event later than
60 days after receipt of the request, or,
if later, the date specified by the owner
for the sale.

[32 FR 15241, Nov. 3, 1967, as amended by T.D.
7180, 37 FR 7319, Apr. 13, 1972; T.D. 8398, 57 FR
7546, Mar. 3, 1992; T.D. 8691, 61 FR 66217, Dec.
17, 1996; T.D. 8939, 66 FR 2821, Jan. 12, 2001]

§ 301.6336–1 Sale of perishable goods.
(a) Appraisal of certain seized property.

If the district director determines that
any property seized by levy is liable to
perish or become greatly reduced in
price or value by keeping, or that such
property cannot be kept without great
expense, he shall appraise the value of
such property and return it to the

owner if the owner complies with the
conditions prescribed in paragraph (b)
of this section or, if the owner does not
comply with such conditions, dispose of
the property in accordance with para-
graph (c) of this section.

(b) Return to owner. If the owner of
the property can be readily found, the
district director shall give him written
notice of his determination of the ap-
praised value of the property. However,
if the district director determines that
the circumstances require immediate
action, he may give the owner an oral
notice of his determination of the ap-
praised value of the property, which
notice shall be confirmed in writing
prior to sale. The property shall be re-
turned to the owner if, within the time
specified in the notice, the owner—

(1) Pays to the district director an
amount equal to the appraised value,
or

(2) Gives an acceptable bond as pre-
scribed by section 7101 and § 301.7101–1.
Such bond shall be in an amount not
less than the appraised value of the
property and shall be conditioned upon
the payment of such amount at such
time as the district director deter-
mines to be appropriate in the cir-
cumstances.

(c) Immediate sale. If the owner does
not pay the amount of the appraised
value of the seized property within the
time specified in the notice, or furnish
bond as provided in paragraph (b) of
this section within such time, the dis-
trict director shall as soon as prac-
ticable make public sale of the prop-
erty in accordance with the following
terms and conditions—

(1) Notice of sale. If the owner can
readily be found, a notice shall be
given to him. A notice of sale also shall
be posted in two public places in the
county in which the property is to be
sold. The notice shall specify the time
and place of sale, the property to be
sold, and the manner and conditions of
sale. The district director may give
such other notice and in such other
manner as he deems advisable under
the circumstances.

(2) Sale. The property shall be sold at
public auction to the highest bidder.

(3) Terms. The purchase price shall be
paid in full upon acceptance of the
highest bid. The payment shall be
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made in cash, or by a certified, cash-
ier’s or treasurer’s check drawn on any
bank or trust company incorporated
under the laws of the United States or
under the laws of any State, Territory,
or possession of the United States, or
by a U.S. postal, bank, express, or tele-
graph money order.

§ 301.6337–1 Redemption of property.

(a) Before sale. Any person whose
property has been levied upon shall
have the right to pay the amount due,
together with costs and expenses of the
proceeding, if any, to the district direc-
tor at any time prior to the sale of the
property. Upon such payment the dis-
trict director shall restore such prop-
erty to the owner and all further pro-
ceedings in connection with the levy on
such property shall cease from the
time of such payment.

(b) Redemption of real estate after
sale—(1) Period. The owner of any real
estate sold as provided in section 6335,
his heirs, executors, or administrators,
or any person having any interest
therein, or a lien thereon, or any per-
son in their behalf, shall be permitted
to redeem the property sold, or any
particular tract of such property, at
any time within 120 days after the sale
thereof.

(2) Price. Such property or tract of
property may be redeemed upon pay-
ment to the purchaser, or in case he
cannot be found in the county in which
the property to be redeemed is situ-
ated, then to the district director for
the internal revenue district in which
the property is situated, for the use of
the purchaser, his heirs, or assigns, the
amount paid by such purchaser and in-
terest thereon at the rate of 20 percent
per annum. In case real and personal
property (or several tracts of real prop-
erty) are purchased in the aggregate,
the redemption price of the real prop-
erty (or of each of the several tracts)
shall be determined on the basis of the
ratio, as of the time of sale, of the
value of the real property (or tract) to
the value of the total property pur-
chased. For this purpose the minimum
price or the highest bid price, which-
ever is higher, offered for the property
separately or in groups shall be treated
as the value.

(c) Record. When any real property is
redeemed, the district director shall
cause entry of the fact to be made upon
the record of sale kept in accordance
with section 6340, and such entry shall
be evidence of such redemption. The
party who redeems the property shall
notify the district director of the inter-
nal revenue district in which the prop-
erty is situated of the date of such re-
demption and of the transfer of the cer-
tificate of sale, the amount of the re-
demption price, and the name of the
party to whom such redemption price
was paid.

[32 FR 15241, Nov. 3, 1967, as amended by T.D.
7180, 37 FR 7319, Apr. 13, 1972]

§ 301.6338–1 Certificate of sale; deed of
real property.

(a) Certificate of sale. In the case of
property sold as provided in section
6335 (relating to sale of seized prop-
erty), the district director shall give to
the purchaser a certificate of sale upon
payment in full of the purchase price.
A certificate of sale of real property
shall set forth the real property pur-
chased, for whose taxes the same was
sold, the name of the purchaser, and
the price paid therefor.

(b) Deed to real property. In the case of
any real property sold as provided in
section 6335 and not redeemed in the
manner and within the time prescribed
in section 6337, the district director
shall execute (in accordance with the
laws of the State in which the real
property is situated pertaining to sales
of real property under execution) to
the purchaser of such real property at
the sale or his assigns, upon surrender
of the certificate of sale, a deed of the
real property so purchased, reciting the
facts set forth in the certificate.

(c) Deed to real property purchased by
the United States. If real property is de-
clared purchased by the United States
at a sale pursuant to section 6335, the
district director shall at the proper
time execute a deed therefor and shall,
without delay, cause the deed to be
duly recorded in the proper registry of
deeds.

[32 FR 15241, Nov. 3, 1967, as amended by T.D.
7180, 37 FR 7319, Apr. 13, 1972]
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§ 301.6339–1 Legal effect of certificate
of sale of personal property and
deed of real property.

(a) Certificate of sale of property other
than real property. In all cases of sale
pursuant to section 6335 of property
(other than real property), the certifi-
cate of such sale—

(1) As evidence. Shall be prima facie
evidence of the right of the officer to
make such sale, and conclusive evi-
dence of the regularity of his pro-
ceedings in making the sale; and

(2) As conveyance. Shall transfer to
the purchaser all right, title, and inter-
est of the party delinquent in and to
the property sold; and

(3) As authority for transfer of cor-
porate stock. If such property consists
of corporate stocks, shall be notice,
when received, to any corporation,
company, or association of such trans-
fer, and shall be authority to such cor-
poration, company, or association to
record the transfer on its books and
records in the same manner as if the
stocks were transferred or assigned by
the party holding the stock certificate,
in lieu of any original or prior certifi-
cate, which shall be void, whether can-
celed or not; and

(4) As receipts. If the subject of sale is
securities or other evidences of debt,
shall be a good and valid receipt to the
person holding the certificate of sale as
against any person holding or claiming
to hold possession of such securities or
other evidences of debt; and

(5) As authority for transfer of title to
motor vehicle. If such property consists
of a motor vehicle, shall be notice,
when received, to any public official
charged with the registration of title
to motor vehicles, of such transfer and
shall be authority to such official to
record the transfer on his books and
records in the same manner as if the
certificate of title to such motor vehi-
cle were transferred or assigned by the
party holding the certificate of title, in
lieu of any original or prior certificate,
which shall be null and void, whether
canceled or not.

(b) Deed to real property. In the case of
the sale of real property pursuant to
section 6335—

(1) Deed as evidence. The deed of sale
given pursuant to section 6338 shall be

prima facie evidence of the facts there-
in stated; and

(2) Deed as conveyance of title. If the
proceedings of the district director as
set forth have been substantially in ac-
cordance with the provisions of law,
such deed shall be considered and oper-
ate as a conveyance of all the right,
title, and interest the party delinquent
had in and to the real property thus
sold at the time the lien of the United
States attached thereto.

(c) Effect of junior encumbrances. A
certificate of sale of personal property
given or a deed to real property exe-
cuted pursuant to section 6338 dis-
charges the property from all liens, en-
cumbrances, and titles over which the
lien of the United States, with respect
to which the levy was made, has pri-
ority. For example, a mortgage on real
property executed after a notice of a
Federal tax lien has been filed is extin-
guished when the district director exe-
cutes a deed to the real property to a
purchaser thereof at a sale pursuant to
section 6335 following the seizure of the
property by the United States. The
proceeds of such a sale are distributed
in accordance with priority of the
liens, encumbrances, or titles. See sec-
tion 6342(b) and the regulations there-
under for provisions relating to the dis-
tribution of surplus proceeds. See sec-
tion 7426(a)(2) and the regulations
thereunder for judicial procedures with
respect to surplus proceeds.

[32 FR 15241, Nov. 3, 1967, as amended by T.D.
7180, 37 FR 7320, Apr. 13, 1972]

§ 301.6340–1 Records of sale.
(a) Requirement. Each district direc-

tor shall keep a record of all sales
under section 6335 of real property situ-
ated within his district and of redemp-
tions of such property. The records
shall set forth (1) the tax for which any
such sale was made, the dates of sei-
zure and sale, the name of the party as-
sessed and all proceedings in making
such sale, the amount of expenses, the
names of the purchasers, the date of
the deed, and, in the case of redemp-
tion of the property, (2) the date of
such redemption and of the transfer of
the certificate of sale, the amount of
the redemption price, and the name of
the party to whom such redemption
price was paid.
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(b) Copy as evidence. A copy of such
record, or any part thereof, certified by
the district director shall be evidence
in any court of the truth of the facts
therein stated.

§ 301.6341–1 Expense of levy and sale.
The district director shall determine

the expenses to be allowed in all cases
of levy and sale. Such expenses shall
include the expenses of protection and
preservation of the property during the
period subsequent to the levy, as well
as the actual expenses incurred in con-
nection with the sale thereof. In case
real and personal property (or several
tracts of real property) are sold in the
aggregate, the district director shall
properly apportion the expenses to the
real property (or to each tract).

§ 301.6342–1 Application of proceeds of
levy.

(a) Collection of liability. Any money
realized by proceedings under sub-
chapter D, chapter 64, of the Code or by
sale of property redeemed by the
United States (if the interest of the
United States in the property was a
lien arising under the provisions of the
Internal Revenue Code), is applied in
the manner specified in subparagraphs
(1), (2), and (3) of this paragraph (a).
Money realized by proceedings under
subchapter D, chapter 64, of the Code
includes money realized by seizure, by
sale of seized property, or by surrender
under section 6332 (except money real-
ized by the imposition of a 50 percent
penalty pursuant to section 6332(c)(2)).

(1) Expense of levy and sale. First,
against the expenses of the proceedings
or sale, including expenses allowable
under section 6341 and amounts paid by
the United States to redeem property.

(2) Specific tax liability on seized prop-
erty. If the property seized and sold is
subject to a tax imposed by any inter-
nal revenue law which has not been
paid, the amount remaining after ap-
plying subparagraph (1) of this para-
graph (a), shall then be applied against
such tax liability (and, if such tax was
not previously assessed, it shall then
be assessed);

(3) Liability of delinquent taxpayer.
The amount, if any, remaining after
applying subparagraphs (1) and (2) of
this paragraph (a), shall then be ap-

plied against the liability in respect of
which the levy was made or the sale of
redeemed property was conducted.

(b) Surplus proceeds. Any surplus pro-
ceeds remaining after the application
of paragraph (a) of this section shall,
upon application and satisfactory proof
in support thereof, be credited or re-
funded by the district director to the
person or persons legally entitled
thereto. The delinquent taxpayer is the
person entitled to the surplus proceeds
unless another person establishes a su-
perior claim thereto.

[32 FR 15241, Nov. 3, 1967, as amended by T.D.
7180, 37 FR 7320, Apr. 13, 1972]

§ 301.6343–1 Requirement to release
levy and notice of release.

(a) In general. A district director,
service center director, or compliance
center director (director) must prompt-
ly release a levy upon all, or part of,
property or rights to property levied
upon and must promptly notify the
person upon whom the levy was made
of such a release, if the director deter-
mines that any of the conditions in
paragraph (b) of this section (condi-
tions requiring release) exist. The di-
rector must make a determination
whether any of the conditions requir-
ing release exist if a taxpayer submits
a request for release of levy in accord-
ance with paragraph (c) or (d) of this
section; however, the director may
make this determination based upon
information received from a source
other than the taxpayer. The director
may require any supporting docu-
mentation as is reasonably necessary
to determine whether a condition re-
quiring release exists.

(b) Conditions requiring release. The di-
rector must release the levy upon all or
a part of the property or rights to prop-
erty levied upon if he or she determines
that one of the following conditions ex-
ists—

(1) Liability satisfied or unenforceable—
(i) General rule. The liability for which
the levy was made is satisfied or the
period of limitations provided in sec-
tion 6502 (and any period during which
the period of limitations is suspended
as provided by law) has lapsed. A levy
is considered made on the date on
which the notice of seizure provided in
section 6335(a) is given. A levy that is
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made within the period of limitations
provided in section 6502 does not be-
come unenforceable simply because the
person who receives the levy does not
surrender the subject property within
the period of limitations. In this case,
the liability remains enforceable to the
extent of the value of the levied upon
property. However, a levy made outside
the period of limitations (normally ten
years without suspensions) must be re-
leased unless—

(A) The taxpayer agreed in writing to
extend the period of limitations as pro-
vided in section 6502(a)(2) and § 301.6502–
1; or

(B) A proceeding in court to collect
the liability has begun within the pe-
riod of limitations.

(ii) Special situations. A continuing
levy on salary or wages made under
section 6331(e) must be released at the
end of the period of limitations in sec-
tion 6502. However, a levy on a fixed
and determinable right to payment
which right includes payments to be
made after the period of limitations ex-
pires does not become unenforceable
upon the expiration of the period of
limitations and will not be released
under this condition unless the liabil-
ity is satisfied.

(2) Release will facilitate collection. The
release of the levy will facilitate col-
lection of the liability. A director has
the discretion to release the levy in all
situations, including those where the
proceeds from the sale will not fully
satisfy the tax liabilities of the tax-
payer, under terms and conditions as
he or she determines are warranted.

(i) Example. The following example il-
lustrates the provisions of this para-
graph (b)(2):

Example. A and B each own machines
which, when used together, produce widgets.
A owes delinquent federal taxes. A notice of
federal tax lien is properly filed against all
property or rights to property belonging to
A. A’s machine is seized to satisfy A’s delin-
quent tax liability. The fair market value of
A’s property is greater than the expenses of
seizure and sale, but less than the amount of
A’s tax liability. A and B find a buyer who
wants to buy both machines together. The
buyer will only buy the machines together.
A’s property has a greater value as part of
the package than it does by itself. The larger
value, as shown in the sale contract, is
enough to pay A’s tax liability in full. In this
situation a release of the levy will facilitate

collection because the sale of both machines
can be completed and A’s liability will be
paid in full at the settlement.

(ii) Compliance with other conditions.
The director may find that collection
will be facilitated by the taxpayer’s
compliance with conditions other than
immediate payment, such as:

(A) The delinquent taxpayer delivers
a satisfactory arrangement, which is
accepted by the director, for placing
property in escrow to secure the pay-
ment of the liability (including the ex-
penses of the levy) which is the basis of
the levy.

(B) The delinquent taxpayer delivers
an acceptable bond to the director con-
ditioned upon the payment of the li-
ability (including the expenses of levy)
which is the basis of the levy. This
bond shall be in the form provided in
section 7101 and § 301.7101–1.

(C) There is paid to the director an
amount determined by the director to
be equal to the interest of the United
States in the seized property or the
part of the seized property to be re-
leased.

(D) The delinquent taxpayer executes
an agreement to extend the statute of
limitations in accordance with section
6502(a)(2) and § 301.6502–1.

(iii) Expenses of sale exceed the govern-
ment’s interest. If the director deter-
mines that the value of the United
States’ interest in the seized property
does not exceed the expenses of sale of
the property, a release of the levy will
be deemed to facilitate collection of
the liability even though the fair mar-
ket value of property which has been
seized exceeds the expenses of seizure
and sale.

(3) Installment agreement. The tax-
payer has entered into an agreement
under section 6159 to satisfy the liabil-
ity by means of installment payments,
unless the agreement provides other-
wise. However, the director is not re-
quired to release the levy under this
condition if a release of the levy will
jeopardize the secured creditor status
of the United States, e.g., where there
is an intervening judgment lien cred-
itor and a notice of tax lien has not
been filed.

(4) Economic hardship—(i) General
rule. The levy is creating an economic
hardship due to the financial condition
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of an individual taxpayer. This condi-
tion applies if satisfaction of the levy
in whole or in part will cause an indi-
vidual taxpayer to be unable to pay his
or her reasonable basic living expenses.
The determination of a reasonable
amount for basic living expenses will
be made by the director and will vary
according to the unique circumstances
of the individual taxpayer. Unique cir-
cumstances, however, do not include
the maintenance of an affluent or luxu-
rious standard of living.

(ii) Information from taxpayer. In de-
termining a reasonable amount for
basic living expenses the director will
consider any information provided by
the taxpayer including—

(A) The taxpayer’s age, employment
status and history, ability to earn,
number of dependents, and status as a
dependent of someone else;

(B) The amount reasonably necessary
for food, clothing, housing (including
utilities, home-owner insurance, home-
owner dues, and the like), medical ex-
penses (including health insurance),
transportation, current tax payments
(including federal, state, and local), al-
imony, child support, or other court-
ordered payments, and expenses nec-
essary to the taxpayer’s production of
income (such as dues for a trade union
or professional organization, or child
care payments which allow the tax-
payer to be gainfully employed);

(C) The cost of living in the geo-
graphic area in which the taxpayer re-
sides;

(D) The amount of property exempt
from levy which is available to pay the
taxpayer’s expenses;

(E) Any extraordinary circumstances
such as special education expenses, a
medical catastrophe, or natural dis-
aster; and

(F) Any other factor that the tax-
payer claims bears on economic hard-
ship and brings to the attention of the
director.

(iii) Good faith requirement. In addi-
tion, in order to obtain a release of a
levy under this subparagraph, the tax-
payer must act in good faith. Examples
of failure to act in good faith include,
but are not limited to, falsifying finan-
cial information, inflating actual ex-
penses or costs, or failing to make full
disclosure of assets.

(5) Fair market value exceeds liability.
The fair market value of the property
exceeds the liability for which the levy
was made and release of the levy on a
part of the property can be made with-
out hindering the collection of the li-
ability. The following example illus-
trates the provisions of this paragraph
(b)(5):

Example. The Internal Revenue Service lev-
ies upon ten widgets which belong to the tax-
payer to satisfy the taxpayer’s outstanding
tax liabilities. Subsequent to the levy, the
taxpayer establishes that market conditions
have increased the aggregate fair market
value of widgets so that the value of seven
widgets equals the aggregate anticipated ex-
penses of sale and seizure and the tax liabil-
ities for which the levy was made. The direc-
tor must release three widgets from the levy
and return them to the taxpayer.

(c) Request for release of levy—(1) In-
formation to be submitted by taxpayer. A
taxpayer who wishes to obtain a re-
lease of a levy must submit a request
for release in writing or by telephone
to the district director for the Internal
Revenue district in which the levy was
made. The taxpayer making the re-
quest must provide the following infor-
mation—

(i) The name, address, and taxpayer
identification number of the taxpayer;

(ii) A description of the property lev-
ied upon;

(iii) The type of tax and the period
for which the tax is due;

(iv) The date of the levy and the orig-
inating Internal Revenue district, if
known; and

(v) A statement of the grounds upon
which the request for release of the
levy is based.

(2) Time for submission. Except in ex-
traordinary circumstances, a request
for release of a levy must be made
more than five days prior to a sched-
uled sale of the property to which the
levy relates.

(3) Determination by director—(i) When
required. The director must promptly
make a determination concerning re-
lease prior to sale in all cases where a
request for release of a levy is made ex-
cept those where the request for re-
lease is made five or fewer days prior
to a scheduled sale of the property to
which the levy relates.

(ii) Time for making required deter-
mination. The determination will be
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made, generally, within 30 days of a re-
quest for release made 30 or more days
prior to a scheduled sale of the prop-
erty to which the levy relates. If a re-
quest for release is made less than 30
days prior to the scheduled sale but
more than 5 days before the scheduled
sale, a determination must be made
prior to the scheduled sale. If necessary
the director may postpone the sched-
uled sale in order to make this deter-
mination.

(iii) Discretionary determination. The
director has the discretion, but is not
required, to make a determination con-
cerning release prior to sale in cases
where a request for release of a levy is
made five or fewer days prior to a
scheduled sale of the property to which
the levy relates.

(4) Notification to taxpayer of deter-
mination. The director must promptly
notify the taxpayer if the levy is re-
leased. If the director determines that
none of the conditions requiring re-
lease of the levy exist, the director
must promptly notify the taxpayer of
the decision not to release the levy and
the reason why the levy is not being re-
leased.

(d) Expedited determination with re-
spect to certain business property—(1)
General procedure—(i) Submission by tax-
payer. If a levy is made on essential
business property as is described in
paragraph (d)(2) of this section, the
taxpayer may obtain an expedited de-
termination of whether any of the con-
ditions requiring release of the levy
exist. In order to obtain an expedited
determination, the taxpayer must sub-
mit, within the time frame specified in
paragraph (c)(2) of this section, the in-
formation required in paragraph (c)(1)
of this section and include with the in-
formation an explanation of why the
property levied upon qualifies for an
expedited determination of whether a
condition requiring release of the levy
exists.

(ii) Time for making required deter-
mination. The director must make such
a determination by the later of 10 busi-
ness days from the time the director
receives the request for release, or 10
business days from the time the direc-
tor receives any necessary supporting
documentation, if 10 or more business
days remain before a scheduled sale of

the property to which the levy relates.
An expedited determination concerning
release must be made prior to sale in
all cases where a request for release of
a levy is made within the time frame
specified in paragraph (c)(2) of this sec-
tion. If necessary the director may
postpone the scheduled sale in order to
make this determination.

(iii) Discretionary determination. The
director has the discretion, but is not
required, to make an expedited deter-
mination concerning release in cases
where the taxpayer does not submit,
within the time frame specified in
paragraph (c)(2) of this section, the in-
formation required in paragraph (c)(1)
of this section and include with the in-
formation an explanation of why the
property levied upon qualifies for an
expedited determination of whether a
condition requiring release of the levy
exists.

(2) Essential business property defined.
For purposes of this section, essential
business property means tangible per-
sonal property used in carrying on the
trade or business of the taxpayer which
when levied upon prevents the tax-
payer from continuing to carry on the
trade or business.

(3) Seizure of perishable goods. The
provisions of this paragraph do not
apply in the case of a seizure of perish-
able goods. Those seizures are governed
by the provisions of section 6336 and
§ 301.6336–1.

(e) Effect of a release of levy. If prop-
erty has not yet been surrendered to
the director in response to a levy, a re-
lease of the levy under section 6343(a)
will relieve the possessor of any obliga-
tion to surrender the property. Other-
wise, a release of a levy under section
6343(a) will cause the property to be re-
turned to the custody of the person or
persons legally entitled thereto. The
release of a levy on any property under
this section does not prevent any sub-
sequent levy on the property. Section
301.6343–2, dealing with return of
wrongfully levied upon property, is
subject to section 6402 which prohibits
the Internal Revenue Service from re-
funding a payment of money that has
been deposited in the Treasury and
credited to the taxpayer’s liability un-
less there is an overpayment.
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(f) Effective date. This section is effec-
tive as of December 30, 1994.

[T.D. 8587, 59 FR 35, Jan. 3, 1995]

§ 301.6343–2 Return of wrongfully lev-
ied upon property.

(a) Return of property—(1) General
rule. If the district director, service
center director, or compliance center
director (the director) determines that
property has been wrongfully levied
upon, the director may return—

(i) The specific property levied upon;
(ii) An amount of money equal to the

amount of money levied upon; or
(iii) An amount of money equal to

the amount of money received by the
United States from a sale of the prop-
erty.

(2) Time of return. If the United States
is in possession of specific property,
the property may be returned at any
time. An amount equal to the amount
of money levied upon or received from
a sale of the property may be returned
at any time before the expiration of 9
months from the date of the levy.
When a request described in paragraph
(b) of this section is filed for the return
of property before the expiration of 9
months from the date of levy, an
amount of money may be returned
after a reasonable period of time subse-
quent to the expiration of the 9-month
period if necessary for the investiga-
tion and processing of such request.

(3) Specific property. In general the
specific property levied upon will be re-
turned whenever possible. For this pur-
pose, money that is specifically identi-
fiable, as in the case of a coin collec-
tion which may be worth substantially
more than its face value, is treated as
specific property.

(4) Purchase by United States. For pur-
poses of paragraph (a)(1)(iii) of this sec-
tion, if property is declared purchased
by the United States at a sale pursuant
to section 6335(e), the United States is
treated as having received an amount
of money equal to the minimum price
determined by the director before the
sale or, if larger, the amount received
by the United States from the resale of
the property.

(b) Request for return of property. A
written request for the return of prop-
erty wrongfully levied upon must be
addressed to the district director

(marked for the attention of the Chief,
Special Procedures Staff) for the Inter-
nal Revenue district in which the levy
was made. The written request must
contain the following information—

(1) The name and address of the per-
son submitting the request;

(2) A detailed description of the prop-
erty levied upon;

(3) A description of the claimant’s
basis for claiming an interest in the
property levied upon; and

(4) The name and address of the tax-
payer, the originating Internal Rev-
enue district, and the date of the levy
as shown on the notice of levy form, or
levy form, or, in lieu thereof, a state-
ment of the reasons why such informa-
tion cannot be furnished.

(c) Inadequate request. A request for
the return of property wrongfully lev-
ied upon will not be considered ade-
quate unless it is a written request
containing the information required by
paragraph (b) of this section. However,
unless a notification is mailed by the
director to the claimant within 30 days
of receipt of the request to inform the
claimant of the inadequacies, any writ-
ten request will be considered ade-
quate. If the director timely notifies
the claimant of the inadequacies of his
request, the claimant has 30 days from
the receipt of the notification of inad-
equacy to supply in writing any omit-
ted information. Where the omitted in-
formation is so supplied within the 30-
day period, the request will be consid-
ered to be adequate from the time the
original request was made for purposes
of determining the applicable period of
limitation upon suit under section
6532(c).

(d) Payment of interest. Interest is
paid at the overpayment rate estab-
lished under section 6621—

(1) In the case of money returned
under paragraph (a)(1)(ii) of this sec-
tion, from the date the director re-
ceived the money to a date (to be de-
termined by the director) preceding the
date of return by not more than 30
days; or

(2) In the case of money returned
under paragraph (a)(1)(iii) of this sec-
tion, from the date of the sale of the
property to a date (to be determined by
the director) preceding the date of re-
turn by not more than 30 days.
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(e) Effective date. This section is ef-
fective as of December 30, 1994.

[T.D. 8587, 59 FR 37, Jan. 3, 1995]

§ 301.6361–1 Collection and adminis-
tration of qualified taxes.

(a) In general. In the case of any
State which has in effect a State agree-
ment (as defined in paragraph (a) of
§ 301.6361–4), the Commissioner of Inter-
nal Revenue shall collect and admin-
ister each qualified tax (as defined in
paragraph (b) of § 301.6361–4) of such
State. No fee or other charge shall be
imposed upon any State for the collec-
tion or administration of any qualified
tax of such State or any other State. In
any such case of collection and admin-
istration of qualified taxes, the provi-
sions of subtitle F (relating to proce-
dure and administration), subtitle G
(relating to the Joint Committee on
Taxation), and chapter 24 (relating to
the collection of income tax at source
on wages), and the provisions of regula-
tions thereunder, insofar as such provi-
sions relate to the collection and ad-
ministration of the taxes imposed on
the income of individuals by chapter 1
(and the civil and criminal sanctions
provided by subtitle F, or by title 18 of
the United States Code (relating to
crimes and criminal procedure), with
respect to such collection and adminis-
tration) shall apply to the collection
and administration of qualified taxes
as if such taxes were imposed by chap-
ter 1, except to the extent that the ap-
plication of such provisions (and sanc-
tions) are modified by regulations
issued under subchapter E (as defined
in paragraph (d) of § 301.6361–4). Any ex-
tension of time which is granted for
the making of a payment, or for the fil-
ing of any return, which relates to any
Federal tax imposed by subtitle A (or
by subtitle C with respect to filing a
return) shall constitute automatically
an extension of the same amount of
time for the making of the cor-
responding payment or for the filing of
the corresponding return relating to
any qualified tax.

(b) Returns of qualified taxes. Every
individual, estate, or trust which has
liability for one or more qualified taxes
for a taxable year—

(1) Shall file a Federal income tax re-
turn at the time prescribed pursuant to

section 6072(a) (whether or not such re-
turn is required by section 6012), and
shall file therewith on the prescribed
form a return under penalties of per-
jury for each tax which is—

(i) A qualified resident tax imposed
by a State of which the taxpayer was a
resident, as defined in § 301.6362–6, for
any part of the taxable year;

(ii) A qualified nonresident tax im-
posed by a State within which was lo-
cated the source or sources from which
the taxpayer derived, while not a resi-
dent of such State and while not ex-
empt from liability for the tax by rea-
son of a reciprocal agreement between
such State and the State of which he is
a resident, 25 percent or more of his ag-
gregate wage and other business in-
come, as defined in paragraph (c) of
§ 301.6362–5, for the taxable year; or

(iii) A qualified resident or non-
resident tax with respect to which any
amount was currently collected from
the taxpayer’s income (including col-
lection by withholding on wages or by
payment of estimated income tax), as
provided in paragraph (f) of § 301.6362–6,
for any part of the taxable year; and

(2) Shall declare (in addition to the
declaration required with respect to
the return of the Federal income tax
and in the place and manner prescribed
by form or instructions thereto) under
penalties of perjury that, to the best of
the knowledge and belief of the tax-
payer (or, in the case of an estate or
trust, of the fiduciary who executes the
Federal income tax return), he has no
liability for any qualified tax for the
taxable year other than any such li-
abilities returned with the Federal in-
come tax return (pursuant to subpara-
graph (1) of this paragraph (b)). Such
declaration shall constitute a return
indicating no liability with respect to
each qualified tax other than any such
tax for which liability is so returned. A
Federal income tax return form which
is filed but which does not contain such
declaration shall constitute a Federal
income tax return only if the taxpayer
in fact has no liability for any qualified
State tax for the taxable year.

(c) Credits—(1) Credit for tax of another
State or political subdivision—(i) In gen-
eral. A credit allowable under a quali-
fied tax law against the tax imposed by
such law for a taxpayer’s tax liability
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to another State or a political subdivi-
sion of another State shall be allowed
if the requirements of subdivision (ii)
of this subparagraph are met, and if
the credit meets the requirements of
paragraph (c) of § 301.6362–4. Such credit
shall be allowed without regard to
whether the tax imposed by the other
State or subdivision thereof is a quali-
fied tax, and without regard to whether
such tax has been paid.

(ii) Substantiation of tax liability for
which a credit is allowed. If the liability
which gives rise to a credit of the type
described in subdivision (i) of this sub-
paragraph is with respect to a qualified
tax, then the fact of such liability shall
be substantiated by filing the return on
which such liability is reported. If such
liability is not with respect to a quali-
fied tax, then the Commissioner may
require a taxpayer who claims entitle-
ment to such a credit to complete a
form to be submitted with his return of
the qualified tax against which the
credit is claimed. On such form the
taxpayer shall identify each of the
other States (the liabilities to which
were not substantiated as provided in
the first sentence of this subdivision)
or political subdivisions to which the
taxpayer reported a liability for a tax
giving rise to the credit, furnish the
name or description of each such tax,
state the amount of the liability so re-
ported with respect to each such tax
and the beginning and ending dates of
the taxable period for which such li-
ability was reported, and provide such
other information as is requested in
the form or in the instructions thereto.
In addition, the taxpayer shall agree on
such form to notify the Commissioner
in the event that the amount of any
tax liability (or portion thereof) which
is claimed as giving rise to a credit of
the type described in subdivision (i) of
this subparagraph is changed or ad-
justed, whether as a result of an
amended return filed by the taxpayer,
a determination by the jurisdiction im-
posing the tax, or in any other manner.

(2) Credit or withheld qualified tax. An
individual from whose wages an
amount is withheld on account of a
qualified tax shall receive a credit for
such amount against his aggregate li-
ability for all such qualified taxes and
the Federal income tax for the taxable

year, whether or not such tax has been
paid over to the Federal Government
by the employer. The credit shall oper-
ate in the manner provided by section
31(a) of the Code and the regulations
thereunder with respect to Federal in-
come tax withholding.

(d) Collection of qualified taxes at
source on wages—(1) In general. Except
as otherwise provided in subparagraph
(2) of this paragraph, every employer
making payment of wages to an em-
ployee described in such subparagraph
shall deduct and withhold upon such
wages the amount prescribed with re-
spect to the qualified tax designated in
such subparagraph. The amounts pre-
scribed for withholding with respect to
each such qualified tax shall be pub-
lished in Circular E (Employer’s Tax
Guide) or other appropriate Internal
Revenue Service publications. See
paragraph (f)(1) of § 301.6362–7 with re-
spect to civil and criminal penalties to
which an employer shall be subject
with respect to his responsibilities re-
lating to qualified taxes.

(2) Specific withholding requirements.
An employer shall deduct and withhold
upon an employee’s wages the amount
prescribed with respect to a qualified
tax with respect to which such em-
ployee is subject to the current collec-
tion provisions pursuant to paragraph
(f) of § 301.6362–6, unless:

(i) In the case of a qualified resident
tax, the employee’s services giving rise
to the wages are performed in another
State, and such other State or a polit-
ical subdivision thereof imposes a non-
resident tax on such employee with re-
spect to which the withholding amount
exceeds the prescribed withholding
amount with respect to such qualified
resident tax, and the State imposing
such qualified resident tax grants a
credit against it for such nonresident
tax.

(ii) In the case of a qualified non-
resident tax, either:

(A) Residents of the State in which
the employee resides are exempt from
liability for the qualified nonresident
tax imposed by the State from sources
within which his wage income is de-
rived, by reason of an interstate com-
pact or agreement to which the two
States are parties, or
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(B) The State in which the employee
resides imposes a qualified resident tax
on such employee with respect to
which the prescribed withholding
amounts exceed the prescribed with-
holding amounts with respect to the
qualified nonresident tax imposed by
the State from sources within which
his wage income is derived, and the
State in which he resides grants a cred-
it against its qualifed resident tax for
such qualified nonresident tax.
If the nonresident tax described in sub-
division (i) of this subparagraph is a
qualified nonresident tax imposed by a
State, then the reference in such sub-
division to the State in which the serv-
ices are performed shall be construed
as a reference to the State from
sources within which the wage income
is derived, within the meaning of para-
graph (d)(1) of § 301.6362–5.

(3) Forms, procedures, and returns re-
lating to withholding with respect to
qualified taxes—(i) Forms W–4 and W–4P.
Forms W–4 (Employee’s Withholding
Allowance Certificate) and W–4P (An-
nuitant’s Request for Income Tax
Withholding), shall include informa-
tion as to the State in which the em-
ployee resides, and shall be used for
purposes of withholding with respect to
both Federal and qualified taxes. An
employee shall show on his Form W–4
the State in which he resides for pur-
poses of this paragraph, and shall file a
new Form W–4 within 10 days after he
changes his State of residence. An em-
ployee who fails to meet either of the
requirements set forth in the preceding
sentence, with the intent to evade the
withholding tax imposed with respect
to a qualifed tax, shall be subject to
the penalty provided in section 7205 of
the Code. An employer shall be respon-
sible for determining the State within
which are located the sources from
which the employee’s wage income is
derived for purposes of this paragraph;
and, if the employee does not file a
Form W–4, the employer shall assume
for such purposes that the employee re-
sides in that State. When an employer
and an employee enter into a voluntary
withholding agreement pursuant to
§ 31.3402(p)–1, the employer shall with-
hold the amount prescribed with re-
spect to the qualified resident tax im-
posed by the State in which the em-

ployee resides, as indicated on Form
W–4. Similarly, if an annuitant re-
quests withholding with respect to his
annuity payments pursuant to section
3402 (o)(1)(B) of the Code, the payer
shall withhold the whole dollar amount
specified by the annuitant with respect
to a qualified resident tax, provided
that the combined withholding with re-
spect to Federal and qualified taxes on
each annuity payment shall be a whole
dollar amount not less than $5, and
that the net amount of any annuity
payment received by the payee shall
not be reduced to less than $10.

(ii) Forms W–2 and W–2P. Forms W–2
(Wage and Tax Statement) and W–2P
(the corresponding form for annuities)
shall show:

(A) The total amount withheld with
respect to the Federal income tax;

(B) The total amount withheld with
respect to qualified taxes;

(C) The name of each State imposing
a qualified tax in which the employee
(or annuitant) resided during the tax-
able year, as shown on Form W–4 (or
W–4P);

(D) The name of each State imposing
a qualified nonresident tax within
which were located sources from which
the employee’s wage income was de-
rived during a period of the taxable
year in which he was not shown as a
resident of such State on Form W–4,
and the amount of the employee’s wage
income so derived; and

(E) The name of each State or local-
ity that imposes an income tax which
is not a qualified tax and with respect
to which the employer withheld on the
employee’s wage income for the tax-
able year, and the amount of wage in-
come with respect to which the em-
ployer so withheld.

(iii) Requirements relating to deposit
and payment of withheld tax. Rules re-
lating to the deposit and remittance of
withheld Federal income and FICA
taxes, including those prescribed in
section 6302 of the Code and the regula-
tions thereunder, shall apply also to
amounts withheld with respect to
qualified taxes. Thus, an employer’s li-
ability with respect to the deposit and
payment of withheld taxes shall be for
the combined amount of withholding
with respect to Federal and qualified
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taxes. The Federal Tax Deposit form
shall separately indicate:

(A) The combined total amount of
Federal income, FICA, and qualified
taxes withheld;

(B) The combined total amount of
qualified taxes withheld; and

(C) The total amount of qualified
taxes withheld with respect to each
electing State.
Data indicating the total amount of
tax deposits processed by the Internal
Revenue Service with respect to the
qualified taxes of an electing State will
be available to that State upon request
on as frequent as a weekly basis. These
data will be available no later than 10
working days after the end of the cal-
endar week in which the deposits were
processed by the Service.

(iv) Employment tax returns. Forms 941
(Employer’s Quarterly Federal Tax Re-
turn), 941–E (Quarterly Return of With-
held Income Tax), 941–M (Employer’s
Monthly Federal Tax Return), 942 (Em-
ployer’s Quarterly Tax Return for
Household Employees), and 943 (Em-
ployer’s Annual Tax Return for Agri-
cultural Employees), shall indicate the
total amount withheld with respect to
each qualified tax, as directed by such
forms or their instructions.

(e) Criminal penalties. A criminal of-
fense committed with respect to a
qualified tax shall be treated as a sepa-
rate offense from a similar offense
committed with respect to the Federal
tax. Thus, for example, if a taxpayer
willfully attempts to evade both the
Federal tax and a qualified tax by fail-
ing to report a portion of his income,
he shall be considered as having com-
mitted two criminal offenses, each sub-
ject to a separate penalty under sec-
tion 7201. See also § 301.6362–7(f) with re-
spect to criminal penalties.

(f) Allocation of amounts collected with
respect to tax and criminal fines—(1) In
general. The aggregate amount that has
been collected from a taxpayer (includ-
ing amounts collected by withholding)
in respect of liability for both one or
more qualified taxes and the Federal
income tax for a taxable year shall be
allocated among the Federal Govern-
ment and the States imposing qualified
taxes for which the taxpayer is liable
in the proportion which the taxpayer’s
liability for each such tax bears to his

aggregate liability for such year to all
of such taxing jurisdictions with re-
spect to such taxes. A reallocation
shall be made either when an amount
is collected from the taxpayer or his
employer or is credited or refunded to
the taxpayer, subsequent to the mak-
ing of the initial allocation, or when a
determination is made by the Commis-
sioner that an error was made with re-
spect to a previous allocation. How-
ever, any such allocation or realloca-
tion shall not affect the amount of a
taxpayer’s or employer’s liability to ei-
ther jurisdiction, or the amount of the
assessment and collection which may
be made with respect to a taxpayer or
employer. Accordingly, such alloca-
tions and reallocations shall not be
taken into consideration for purposes
of the application of statutes of limita-
tion or provisions relating to interest,
additions to tax, penalties, and crimi-
nal sanctions. See example 4 in sub-
paragraph (4) of this paragraph (e). In
addition, any such allocation or re-
allocation shall not affect the amount
of the deduction to which a taxpayer is
entitled under section 164 for a year in
which he made payment (including
payments made by withholding) of an
amount which was designated as being
in respect of his liability for a qualified
tax. However, to the extent that an
amount which was paid by a taxpayer
and designated as being in respect of
his liability for a qualified tax is allo-
cated or reallocated in such a manner
as to apply it toward the taxpayer’s li-
ability for the Federal income tax,
such allocation or reallocation shall be
treated as a refund to the taxpayer of
an amount paid in respect of a State
income tax, and shall be included in
the gross income of the taxpayer to the
extent appropriate under section 111
and the regulations thereunder in the
year in which the allocation or re-
allocation is made. See section 451 and
the regulations thereunder. Similarly,
to the extent that an amount which
was paid by a taxpayer and designated
as being in respect of his Federal in-
come tax liability is allocated or re-
allocated in such a manner as to apply
it toward his liability for a qualified
tax, such allocation or reallocation
shall be treated as a payment made by
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the taxpayer in respect of a State in-
come tax, and shall be deductible under
section 164 in the year in which the al-
location or reallocation is made. The
Internal Revenue Service shall notify
the taxpayer in writing of any alloca-
tion or reallocation of tax liabilities in
a proportion other than that of the re-
spective tax liabilities shown on the
taxpayer’s returns.

(2) Amounts of collections and liabil-
ities. For purposes of this paragraph the
aggregate amount that has been col-
lected from a taxpayer or his employer
in respect of tax liability shall include
the amounts of interest provided in
chapter 67, and additions to tax and as-
sessable penalties provided in chapter
68, which are collected with respect to
such tax; but shall not include criminal
fines provided in chapter 75, or in title
18 of the United States Code, which are
collected with respect to offenses relat-
ing to such tax. (See subparagraph (3)
of this paragraph (e) with respect to
the treatment of such criminal fines.)
However, for purposes of this para-
graph, the amount of the taxpayer’s li-
ability for each tax shall exclude his li-
ability for such interest additions to
tax, and assessable penalties with re-
spect to such tax, and his liability for
criminal fines imposed with respect to
offenses relating to such tax. For pur-
poses of this paragraph, the amount of
the taxpayer’s liability for each tax
shall be computed by taking credits
into account, except that there shall be
no reduction for any amounts paid on
account of such liability, whether by
means of withholding, estimated tax
payment, or otherwise.

(3) Special rules relating to criminal
fines. (i) Except as otherwise provided
in subdivision (ii) of this subparagraph,
when a criminal charge is brought
against a taxpayer with respect to a
taxable year pursuant to chapter 75, or
to title 18 of the United States Code, or
to a corresponding provision of a quali-
fied tax law, alleging that an offense
was committed against the United
States with respect to the Federal in-
come tax or against a State with re-
spect to a qualified tax, and an amount
of money is collected by the Federal
Government as a fine as a result of
such charge, then the Federal Govern-
ment shall remit an amount to each

State, if any, which is an affected juris-
diction. The amount remitted to each
such State shall bear the same propor-
tion to the total amount collected as a
fine as the taxpayer’s liability with re-
spect to the qualified taxes of that
State bears to the aggregate of the tax-
payer’s income tax liabilities to all af-
fected jurisdictions for the taxable
year, as determined under subpara-
graphs (1) and (2) of this paragraph (e).
For purposes of this subparagraph, an
affected jurisdiction is (A) a jurisdic-
tion with respect to the tax of which a
criminal charge described in the pre-
ceding sentence was brought for the
taxable year, or (B) a jurisdiction with
respect to the Federal income tax or
the qualified tax of which the acts or
omissions alleged in such a criminal
charge would constitute the basis for
the bringing of a criminal charge for
the same taxable year. However, in no
case shall the amount received by an
affected State, or the amount of the ex-
cess of the amount received by the Fed-
eral Government over the amount of
its remissions to States, with respect
to a fine exceed the maximum fine pre-
scribed by statute for the offense
against that jurisdiction with respect
to which a criminal charge was
brought, or with respect to which the
bringing of a criminal charge could
have been supported on the basis of the
acts or omissions alleged in a criminal
charge brought. For purposes of this
subparagraph, the amount collected as
a fine as a result of a criminal charge
shall include amounts paid in settle-
ment of an actual or potential liability
for a fine, amounts paid pursuant to a
conviction and amounts paid pursuant
to a plea of guilty or nolo contendere.

(ii) If a criminal charge described in
the first sentence of subdivision (i) of
this subparagraph is actually brought
with respect to the income tax of every
affected jurisdiction with respect to
the taxable year, and if a Court adju-
dicates on the merits the taxpayer’s li-
ability for a fine to each such jurisdic-
tion, and includes in its decree a direc-
tion of the amount, if any, to be paid
as a fine to each such jurisdiction, then
that decree shall govern the allocation
of the amount of money collected by
the Federal Government as a fine with
respect to the taxable year.
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(4) Examples. The application of this
paragraph may be illustrated by the
following examples:

Example 1. The total combined amount of
State X qualified tax and Federal income tax
collected from A, a resident of State X, for
the taxable year is $5,100. The amounts of A’s
liabilities for such taxes for that year are
$800 to State X and $4,000 to the Federal Gov-
ernment. Since A’s tax liability to State X is
one-sixth of the combined tax liability
($4,800), one-sixth ($50) of the amount to be
refunded to A ($300) is chargeable against
State X’s account, and five-sixths ($250) is
chargeable against the Federal Govern-
ment’s account.

Example 2. Assume the same facts as in ex-
ample 1 except that the total amount col-
lected from A is $4,500. Since A’s liabilities
for the State X tax and the Federal tax are
one-sixth and five-sixths, respectively, of the
combined tax liability, the Federal Govern-
ment shall pay over to State X one-sixth
($750) of the amount actually collected from
A, and the Federal Government shall retain
five-sixths ($3,750).

Example 3. The total amount of State X
qualified tax, State Y qualified tax, and Fed-
eral income tax collected from B, a resident
of State X who is employed in State Y, for
the taxable year is $5,500. The amounts of B’s
liabilities for such taxes for that year are:
$250 for the State X tax (after allowance of a
credit for State Y’s qualified tax), $750 for
the State Y tax, and $4,000 for the Federal
tax. Since B’s liability for the State X tax
($250) is 5 percent of the combined tax liabil-
ity ($5,000), his liability for the State Y tax
($750) is 15 percent of such combined liabil-
ity, and his liability for the Federal tax
($4,000) is 80 percent of such combined liabil-
ity, the total amount to be refunded to B
($500) shall be chargeable in the following
manner: 5 percent ($25) against State X’s ac-
count, 15 percent ($75) against State Y’s ac-
count, and 80 percent ($400) against the Fed-
eral Government’s account.

Example 4. C is liable for $2,000 in Federal
income tax and $500 in State X qualified tax
(a resident tax) for the taxable year. How-
ever, on his Federal income tax return for
such year, C erroneously described himself as
a resident of State Y (which does not have a
qualified tax), and he filed with such return
his declaration to the effect that he had no
qualified tax liability for the year. Accord-
ingly, C paid only $2,000 for his Federal tax
liability, and such amount was retained in
the account of the Federal Government. Sub-
sequently, C’s error is discovered. The
amount collected by the Federal Govern-
ment from C for such year must be allocated
between the Federal Government and State
X in proportion to C’s tax liability to both.
Accordingly, the Federal Government must
pay over to State X the amount of $400

(which is 1⁄5 ($500/$2,500) of the $2,000 col-
lected). If the Federal Government collects
from C the additional $500 owed, it will re-
tain $400 of such amount and pay the remain-
ing $100 to State X. Similarly, if the Federal
Government collects from C any interest, or
any additions to tax or assessable penalties
under chapter 68, 4⁄5 of the amount of such
collections shall be retained by the Federal
Government and 1⁄5 of such amount shall be
paid over to State X. However, notwith-
standing the allocation of the funds between
the taxing jurisdictions, C’s liability for the
$500 retains its character as a liability for
State X tax. Therefore, any interest, addi-
tions to tax, or assessable penalities imposed
with respect to the State X tax shall be im-
posed with respect to C’s full $500 liability
for such tax, notwithstanding the fact that
amounts collected with respect to such items
shall be allocated 4⁄5 to the Federal Govern-
ment.

Example 5. A criminal charge is brought
against D pursuant to chapter 75, alleging
that he willfully evaded the payment of Fed-
eral income tax by failing to report interest
income derived from obligations of the
United States. D enters a plea of non
contendere to the charge and pays $2,500 as a
fine to the Federal Government. The act al-
leged in the criminal charge would not sup-
port the bringing of a criminal charge under
a State law corresponding to chapter 75, or
to title 18 of the United States Code, with re-
spect to the qualified tax of any State; ac-
cordingly, the United States is the only af-
fected jurisdiction, and no remittances shall
be made to any State with respect to the
amount collected by the Federal Govern-
ment as a fine.

Example 6. A criminal charge is brought
against E pursuant to chapter 75, alleging
that he willfully attempted to evade the as-
sessment of liability for both Federal income
tax and the qualified tax of State X by filing
false and fraudulent income tax returns. E’s
case is settled upon the condition that he
pay a fine in the amount of $5,000. As deter-
mined pursuant to subparagraph (2) of this
paragraph, E’s liabilities for the taxable year
are in the amounts of $7,200 to the Federal
Government and $800 to State X. Accord-
ingly, after the Federal Government collects
the fine, $500 ($5,000+$800×$8,000) is remitted
to State X.

Example 7. Assume the same facts as in ex-
ample 6, except that E is tried and convicted
on both charges, and pursuant to court de-
cree he pays to the United States a fine of
$6,000 with respect to each charge, or a total
of $12,000. Because a criminal charge was
brought with respect to each affected juris-
diction, and the allocation of the total
amount paid as a fine was specifically im-
posed by a court decree, the direction of the
Court shall govern the allocation. Accord-
ingly, after the Federal Government collects
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the fines it pays over $6,000 to the account of
State X.

[T.D. 7577, 43 FR 59361, Dec. 20, 1978]

§ 301.6361–2 Judicial and administra-
tive proceedings; Federal represen-
tation of State interests.

(a) Civil proceedings—(1) General rule.
Any person shall have the same right
to bring or contest a civil action, and
to obtain a review thereof, with respect
to a qualified tax (including the cur-
rent collection thereof) in the same
court or courts which would be avail-
able to him, and pursuant to the same
requirements and procedures to which
he would be subject, under chapter 76
(relating to judicial proceedings), and
under title 28 of the United States Code
(relating to the judiciary and judicial
procedure), if the tax were imposed by
section 1 or chapter 24 of the Internal
Revenue Code. For purposes of this sec-
tion, the term ‘‘person’’ includes the
Federal Government. Except as pro-
vided in subparagraph (2) of this para-
graph (a), to the extent that the pre-
ceding sentence provides judicial pro-
cedures (including review procedures)
with respect to any matter, such proce-
dures shall replace civil judicial proce-
dures under State law.

(2) Exception. The right or power of
the courts of any State to pass on mat-
ters involving the constitution of such
State is unaffected by any provision of
this paragraph; however, the jurisdic-
tion of a State court in such matters
shall not extend beyond the issue of
constitutionality. Thus, if in a case in-
volving the validity of a qualified tax
statute under the State constitution,
the State court holds such statute con-
stitutional, such court shall not pro-
ceed to decide the amount of the tax li-
ability.

(b) Criminal proceedings. Only the
Federal Government shall have the
right to bring a criminal action with
respect to a qualified tax (including
the current collection thereof). Such
an action shall be brought in the same
court or courts which would be avail-
able to the Federal Government, and
pursuant to the same requirements and
procedures to which the Federal Gov-
ernment would be subject, if the tax
were imposed by section 1 or chapter 24
of the Internal Revenue Code.

(c) Administrative proceedings. Any
person shall have the same rights in
administrative proceedings of the In-
ternal Revenue Service with respect to
a qualified tax (including the current
collection thereof) which would be
available to him, and shall be subject
to the same administrative require-
ments and procedures to which he
would be subject, if the tax were im-
posed by section 1 or chapter 24 of the
Internal Revenue Code.

(d) United States representation of State
interests—(1) General rule. Except as
provided in subparagraphs (2) and (3) of
this paragraph (d), the Federal Govern-
ment shall appear on behalf of any
State the qualified tax of which it col-
lects (or did collect for the year in
issue), and shall represent such State’s
interests in any administrative or judi-
cial proceeding, either civil or criminal
in nature, which relates to the admin-
istration and collection of such quali-
fied tax, in the same manner as it rep-
resents the interests of the United
States in corresponding proceedings in-
volving Federal income tax matters.

(2) Exceptions. The Federal Govern-
ment shall not so represent a State’s
interests either—

(i) In proceedings in a State court in-
volving the constitution of such State,
to the extent of such constitutional
issue, or

(ii) In proceedings in any court in-
volving the relationship between the
United States and the State, to the ex-
tent of the issue pertaining to such re-
lationship, if either:

(A) The proceeding is one which is
initiated by the United States against
the State, or by the State against the
United States, and no individual (ex-
cept in his official capacity as a gov-
ernmental official) is an original party
to the proceeding, or

(B) The proceeding is not one de-
scribed in (A), but the State elects to
represent its own interests to the ex-
tent permissible under this subdivision.

(3) Finality of Federal administrative
determinations. State and local govern-
ment officials and employees may not
review Federal administrative deter-
minations concerning tax liabilities of,
refunds owed to, or criminal prosecu-
tions of, individuals with respect to
qualified taxes. See, however, § 301.6363–
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3 relating to State administration of a
qualified tax with respect to transition
years. If requested by an electing
State, the Commissioner or his dele-
gate may, under terms and conditions
set forth in an agreement with such
State, permit such State to carry on
operations supplementary to the Fed-
eral administration of the State’s
qualified tax (including supplemental
audits or examinations of tax returns
by State audit personnel), but all ad-
ministrative determinations shall be
made by the Federal Government with-
out review by the State. An agreement
which permits supplemental audits or
examinations of tax returns by State
audit personnel shall provide that the
audits and examinations shall be con-
ducted under the supervision and con-
trol of the Commissioner or his dele-
gate, who shall have the authority to
determine which returns shall be au-
dited and when the audits shall occur.
Also, such agreements shall provide
that the results of any such supple-
mental audit shall be referred to the
Commissioner or his delegate for final
administrative determination. The
Commissioner or his delegate shall, to
the extent permitted by law, allow an
electing State reasonable access to tax
returns and other appropriate records
and information relating to its quali-
fied tax for the purpose of conducting
any such supplemental operations. In
addition, the Secretary or his delegate
shall permit an electing State to in-
spect the workpapers which are com-
piled in the course of verification by
the Treasury Department of the cor-
rectness of the accounting by which
the amounts of the actual net collec-
tions attributable to the electing
State’s qualified taxes are determined.

[T.D. 7577, 43 FR 59364, Dec. 20, 1978]

§ 301.6361–3 Transfers to States.
(a) Periodic transfers. In general,

amounts collected by the Federal Gov-
ernment which are allocable to quali-
fied taxes (including criminal fines
which are required to be paid to a
State, as determined under paragraph
(f)(3) of § 301.6361–1) shall be promptly
transferred to each State imposing
such a tax. Transfers of such amounts,
based on percentages of estimated Fed-
eral collections, shall be made not less

frequently than every third business
day unless the State agrees to accept
transfers at less frequent intervals.

(b) Determination of amounts of trans-
fers. The amounts allocable to the
qualified taxes of each State for pur-
poses of periodic transfer shall be de-
termined as a percentage of the esti-
mated aggregate net individual income
tax collections made by the Federal
Government. For purposes of this para-
graph, the ‘‘aggregate net individual
income tax collections’’ shall include
amounts collected on account of the
Federal individual income tax and all
qualified taxes by all means (including
withholding, tax returns, and declara-
tions of estimated tax), and shall be re-
duced to the extent of any liability to
taxpayers for credits or refunds by rea-
son of overpayments of such taxes. The
percentage of the estimated amount of
such collections which is allocated to
each State shall be based on an esti-
mate which is to be made by the Office
of Tax Analysis prior to the beginning
of each calendar year as to what por-
tion of the estimated aggregate net in-
dividual income tax collections for the
forthcoming year will be attributable
to the qualified taxes of that State.
Each State will be notified prior to the
beginning of each calendar year of the
amount which it is estimated that the
State will receive by application of
that percentage for the year. However,
the Office of Tax Analysis shall, from
time to time throughout the calendar
year, revise the percentage estimates
when such a revision is, in the opinion
of that office necessary to conform
such estimates to the actual receipts.
When such a revision is made, the pay-
ments to the State will be adjusted ac-
cordingly.

(c) Adjustment of difference between ac-
tual collections and periodic transfers. At
least once annually the Secretary or
his delegate shall determine the dif-
ference between the aggregate amount
of the actual net collections made
(taking into account credits, refunds,
and amounts received by withholding
with respect to which a tax return is
not filed) which is attributable to each
State’s qualified taxes during the pre-
ceding year and the aggregate amount
actually transferred to such State
based on estimates during such year.
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The amount of such difference, as so
determined, shall be a charge against,
or an addition to, the amounts other-
wise determined to be payable to the
State.

(d) Recipient of transferred funds. All
funds transferred pursuant to section
6361(c) and paragraph (a) of this section
shall be transferred by the Federal
Government to the State official des-
ignated by the Governor to receive
such funds in the State agreement pur-
suant to paragraph (d)(5) of § 301.6363–1,
unless the Governor notifies the Sec-
retary or his delegate in writing of the
designation of a different State official
to receive the funds.

[T.D. 7577, 43 FR 59365, Dec. 20, 1978]

§ 301.6361–4 Definitions.

For purposes of the regulations in
this part under subchapter E of chapter
64 of the Internal Revenue Code of 1954,
relating to collection and administra-
tion of State individual income taxes—

(a) State agreement. The term ‘‘State
agreement’’ means an agreement be-
tween a State and the Federal Govern-
ment which was entered into pursuant
to section 6363 and the regulations
thereunder, and which provides for the
Federal collection and administration
of the qualified tax or taxes of that
State.

(b) Qualified tax. The term ‘‘qualified
tax’’ means a tax which is a ‘‘qualified
State individual income tax’’, as de-
fined in section 6362 (including sub-
section (f)(1) thereof, which requires
that a State agreement be in effect)
and the regulations thereunder.

(c) Chapters and subtitles. References
in regulations in this part under sub-
chapter E to chapters and subtitles are
to chapters and subtitles of the Inter-
nal Revenue Code of 1954, unless other-
wise indicated.

(d) Subchapter E. The term ‘‘sub-
chapter E’’ means subchapter E of
chapter 64 of the Internal Revenue
Code of 1954, relating to collection and
administration of State individual in-
come taxes, as amended from time to
time.

[T.D. 7577, 43 FR 59365, Dec. 20, 1978]

§ 301.6361–5 Effective date of section
6361.

Section 6361 shall take effect on the
first January 1 which is more than 1
year after the first date on which at
least one State has filed a notice of
election with the Secretary or his dele-
gate to enter into a State agreement.
For purposes of this section, a notice of
election shall be deemed to have been
filed by a State only if there is no de-
fect in either the State’s notice of elec-
tion or the State’s tax law of which the
Secretary notified the Governor pursu-
ant to paragraph (c) of § 301.6363–1, and
which has not been retroactively cured
under the provisions of such paragraph.

[T.D. 7577, 43 FR 59365, Dec. 20, 1978]

§ 301.6362–1 Types of qualified tax.
(a) In general. A qualified tax may be

either a ‘‘qualified resident tax’’ within
the meaning of paragraph (b) of this
section, or a ‘‘qualified nonresident
tax’’ within the meaning of paragraph
(c) of this section.

(b) Qualified resident tax. A tax im-
posed by a State on the income of indi-
viduals, estates, and trusts which are
residents of such State within the
meaning of section 6362(e) and
§ 301.6362–6 shall be a ‘‘qualified resi-
dent tax’’ if it is either:

(1) A tax based on Federal taxable in-
come which meets the requirements of
section 6362 (b), (e), and (f), and of
§§ 301.6362–2, 301.6362–6, and 301.6362–7; or

(2) A tax which is a percentage of the
Federal tax and which meets the re-
quirements of section 6362 (c), (e), and
(f), and of §§ 301.6362–3, 301.6362–6, and
301.6362–7.

(c) Qualified nonresident tax. A tax
imposed by a State on the wage and
other business income of individuals
who are not residents of such State
within the meaning of section 6362(e)(1)
and paragraph (b) of § 301.6362–6 shall be
a ‘‘qualified nonresident tax’’ if it
meets the requirements of section 6362
(d), (e), and (f), and of §§ 301.6362–5,
301.6362–6, and 301.6362–7.

[T.D. 7577, 43 FR 59366, Dec. 20, 1978]

§ 301.6362–2 Qualified resident tax
based on taxable income.

(a) In general. A tax meets the re-
quirements of section 6362(b) and this
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section only if it is imposed on the
amount of the taxable income, as de-
fined in section 63, of the individual,
estate, or trust, adjusted—

(1) By subtracting an amount equal
to the amount of the taxpayer’s inter-
est on obligations of the United States
which was included in his gross income
for the taxable year;

(2) By adding an amount equal to the
amount of the taxpayer’s net State in-
come tax deduction, as defined in para-
graph (a) of § 301.6362–4, for the taxable
year;

(3) By adding an amount equal to the
amount of the taxpayer’s net tax-ex-
empt income, as defined in paragraph
(b) of § 301.6362–4, for the taxable year;
and

(4) If a credit is allowed against the
tax in accordance with paragraph (b)(3)
of this section for sales tax imposed by
the State or a political subdivision
thereof, by adding an amount equal to
the amount of the taxpayer’s deduction
under section 164(a)(4) for such sales
tax.
The tax may provide for either a single
rate or multiple rates which vary with
the amount of taxable income, as ad-
justed.

(b) Permitted adjustments. A tax which
otherwise meets the requirements of
paragraph (a) of this section shall not
be deemed to fail to meet such require-
ments solely because it provides for
one or more of the following adjust-
ments:

(1) A credit meeting the requirements
of paragraph (c) of § 301.6362–4 is al-
lowed against the tax for the tax-
payer’s income tax liability to another
State or a political subdivision thereof.

(2) A tax is imposed on the amount
taxed under section 56 (relating to the
minimum tax for tax preferences).

(3) A credit is allowed against the tax
for all or a portion of any general sales
tax imposed by the State or a political
subdivision thereof with respect to
sales either to the taxpayer or to one
or more of his dependents.

(c) Method of making mandatory ad-
justments. The mandatory adjustments
provided in paragraph (a) of this sec-
tion shall be made directly to taxable
income. Except as provided in para-
graph (c)(2) of § 301.6362–4, no account
shall be taken of any reduction or in-

crease in the Federal adjusted gross in-
come which would result from the ex-
clusion from, or inclusion in, gross in-
come of the items which are the sub-
ject of the adjustments. Thus, for ex-
ample, when for purposes of the cal-
culation the taxpayer’s Federal taxable
income is adjusted to reflect the exclu-
sion from gross income of interest on
obligations of the United States, no
change shall be made in the amount of
the taxpayer’s deduction for medical
expenses, or in the amount of his chari-
table contribution base, even though
such amounts would ordinarily depend
upon the amount of adjusted gross in-
come.

[T.D. 7577, 43 FR 59366, Dec. 20, 1978]

§ 301.6362–3 Qualified resident tax
which is a percentage of Federal
tax.

(a) In general. A tax meets the re-
quirements of section 6362(c) and this
section only if:

(1) The tax is imposed as a single
specified percentage of the excess of
the taxes imposed by chapter 1 over the
sum of the credits allowable under part
IV of subchapter A of chapter 1 (other
than the credits allowable under sec-
tions 31 and 39), and

(2) The amount of the tax is de-
creased by the amount of the decrease
in such liability which would result
from excluding from the taxpayer’s
gross income an amount equal to the
amount of interest on obligations of
the United States which was included
in his gross income for the taxable
year.

(b) Permitted adjustments. A tax which
otherwise meets the requirements of
paragraph (a) of this section shall not
be deemed to fail to meet such require-
ments solely because it provides for
one or more of the following three ad-
justments:

(1) The amount of a taxpayer’s liabil-
ity for tax is increased by the amount
of the increase in such liability which
would result from including in such
taxpayer’s gross income all of the fol-
lowing:

(i) An amount equal to the amount of
his net State income tax deduction, as
defined in paragraph (a) of § 301.6362–4,
for the taxable year,
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(ii) An amount equal to the amount
of his net tax-exempt income, as de-
fined in paragraph (b) of § 301.6362–4, for
the taxable year, and

(iii) If a credit is allowed against the
tax under paragraph (b)(3) of this sec-
tion for sales tax imposed by the State
or a political subdivision thereof, an
amount equal to the amount of his de-
duction under section 164(a)(4) for such
sales tax.

(2) A credit meeting the requirements
of paragraph (c) of § 301.6362–4 is al-
lowed against the tax for the income
tax of another State or a political sub-
division thereof.

(3) A credit is allowed against the tax
for all or a portion of any general sales
tax imposed by the State or a political
subdivision thereof with respect to
sales either to the taxpayer or to one
or more of his dependents.

(c) Method of making adjustments. Ex-
cept as specifically provided in para-
graphs (a)(2) and (b)(1) of this section
and in paragraph (c)(2) of § 301.6362–4,
no account shall be taken of any reduc-
tion or increase in the Federal adjusted
gross income which would result from
the exclusion from, or inclusion in,
gross income of the items which are
the subject of the adjustments provided
in those paragraphs. Thus, for example,
when for purposes of the calculation
the taxpayer’s Federal income tax li-
ability is adjusted to reflect the exclu-
sion from gross income of interest on
obligations of the United States, no
change shall be made in the amount of
the taxpayer’s deduction for medical
expenses, or in the amount of his chari-
table contribution base, even though
such amounts would ordinarily depend
upon the amount of adjusted gross in-
come. Also, when calculating the ad-
justed Federal tax liability to which
the rate of the State tax is to be ap-
plied, no adjustment shall be made in
the amount of any credit against Fed-
eral tax to which a taxpayer is enti-
tled.

[T.D. 7577, 43 FR 59366, Dec. 20, 1978]

§ 301.6362–4 Rules for adjustments re-
lating to qualified resident taxes.

(a) Net State income tax deduction. For
purposes of section 6362 (b)(1)(B) and
(c)(3)(B), and §§ 301.6362–2 and 301.6362–3,
the ‘‘net State income tax deduction’’

shall be the excess (if any) of (1) the
amount deducted from income under
section 164(a)(3) as taxes paid to a
State or to a political subdivision
thereof, over (2) the amounts included
in income as recoveries of prior income
taxes which were paid to a State or to
a political subdivision thereof and
which had been deducted under section
164(a)(3).

(b) Net tax-exempt income. For pur-
poses of section 6362 (b)(1)(C) and
(c)(3)(A) and §§ 301.6362–2 and 301.6362–3,
the ‘‘net tax-exempt income’’ shall be
the excess (if any) of:

(1) The sum of (i) the interest on obli-
gations described in section 103 (a)(1)
other than obligations of the State im-
posing the tax and the political sub-
divisions thereof, and (ii) the interest
on obligations described in such sec-
tion of such State and the political
subdivisions thereof which under the
law of the State is subject to the tax;
over

(2) The sum of (i) the amount of de-
ductions allocable to the interest de-
scribed in subparagraph (1) (i) or (ii) of
this paragraph (b), which is disallowed
pursuant to section 265 and the regula-
tions thereunder, and (ii) the amount
of the adjustment to basis allocable to
such obligations which is required to
be made for the taxable year under sec-
tion 1016(a) (5) or (6).

For purposes of subparagraph (1)(ii) of
this paragraph (b), a State may, at its
option, subject to the tax the interest
from all, none, or some of its section
103(a)(1) obligations and those of its po-
litical subdivisions. For example, a
State may subject to tax all of such ob-
ligations other than those which it or
its political subdivisions issued prior to
a specified date, which may be the date
that subchapter E became applicable to
the State.

(c) Credits for taxes of other jurisdic-
tions—(1) In general. A State tax law
that provides for a credit, pursuant to
section 6362(b)(2) (B) or (C) or section
6362(c)(4), and paragraph (b)(1) of
§ 301.6362–2 or paragraph (b)(2) of
§ 301.6362–3, for income tax of another
State or a political subdivision thereof
shall provide that, in the case of each
taxpayer, the amount of the credit
shall equal the amount of his liability
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with respect to such other jurisdic-
tion’s tax for the taxable year which
runs concurrently with, or which ends
in, the taxable year used by the tax-
payer for purposes of the State tax
which provides for the credit. Such a
credit may be allowed with respect to
every income tax (whether or not
qualified) imposed on the taxpayer by
another State or a political subdivision
thereof, or only with respect to certain
of such taxes. However, for purposes of
this paragraph, the amount which is
treated as being the amount of the tax-
payer’s liability with respect to any
such tax imposed by another jurisdic-
tion shall not exceed the amount of li-
ability for such tax which is both—

(A) Reported to the taxing authori-
ties responsible for collecting such
other jurisdiction’s tax, and

(B) Substantiated pursuant to the re-
quirements of paragraph (c)(1)(ii) of
§ 301.6361–1.

(2) Limitation. The amount of any
credit allowed for the taxable year pur-
suant to this paragraph shall not ex-
ceed the product of the amount of the
resident tax against which the credit is
allowed, as computed without sub-
tracting any such credit, multiplied by
a fraction the numerator of which is
the amount of income subject to tax by
both the State imposing the resident
tax against which the credit is allowed
and the other jurisdiction whose tax is
being credited, and the denominator of
which is the amount of income subject
to tax by the State imposing the resi-
dent tax against which the credit is al-
lowed. For purposes of the preceding
sentence, ‘‘income subject to tax’’
means the amount of the taxpayer’s
adjusted gross income which is taken
into account for purposes of computing
tax liability; in the case of a qualified
resident tax, an appropriate modifica-
tion shall be made to take into account
any adjustments which are made pur-
suant to paragraph (a)(1) and (3) of
§ 301.6362–2, or pursuant to paragraph
(a)(2) or (b)(1)(ii) of § 301.6362–3.

(3) Examples. The application of this
paragraph may be illustrated by the
following examples:

Example 1. (i) A, a calendar-year, cash-basis
taxpayer, is a resident of State X throughout
the taxable year. For such year, his adjusted
gross income for Federal income tax pur-

poses consists of $24,000, consisting of $3,000
derived from employment in State X, $5,000
derived from employment in State Y. $15,000
derived from employment in State Z, and
$1,000 in interest income from United States
savings bonds. In addition, he received net
tax-exempt income in the amount of $2,000.
For the taxable year, he incurs liabilities of
$200 for the State Y nonresident income tax,
and $1,400 for the State Z nonresident income
tax. State X, which has in effect a State
agreement for the taxable year, imposes a
resident tax against which credits are al-
lowed for the nonresident taxes imposed by
States Y and Z. Without taking any such
credits into account, however, the amount of
A’s liability for such resident tax would be
$1,500. A properly reports his nonresident in-
come tax liabilities to States Y and Z at the
same time that he files his return with re-
spect to the State X tax, and he substan-
tiates on such return his liabilities to States
Y and Z.

(ii) The amount of A’s income subject to
tax in State X is $25,000 (his adjusted gross
income of $24,000, minus the United States
savings bond income of $1,000, plus the net
tax-exempt income of $2,000). The amount of
the credit allowable against the State X resi-
dent tax for the amount of A’s liability with
respect to the State Y nonresident tax is cal-
culated as follows: The maximum amount of
credit is the actual amount of his liability to
Y, or $200. Under subparagraph (2) of this
paragraph, the amount of the credit is lim-
ited to $300 ($1,500 × $5,000/$25,000). Thus, such
limit has no effect, and the full $200 is allow-
able as a credit against A’s liability for the
resident tax of State X. The amount of the
credit allowable against the State X resident
tax for the amount of A’s liability with re-
spect to the State Z nonresident tax is cal-
culated as follows: The maximum amount of
the credit is the actual amount of his liabil-
ity to Z, or $1,400. Under subparagraph (2) of
this paragraph, the amount of the credit is
limited to $900 (1,500 × $15,000/$25,000). Thus,
such limit has the effect of reducing to $900
the amount of the credit allowable for tax of
State Z against A’s liability for the resident
tax of State X.

Example 2. (i) B, a calendar-year, cash-basis
taxpayer, is a resident of State X employed
in State Y through March 14, 1977. On March
15, 1977, B becomes a resident of State Z and
remains a resident of such State through the
remainder of 1977. For 1977, the amount of
B’s adjusted gross income for Federal income
tax purposes is $20,000, consisting of $6,000 de-
rived from employment in State Y which B
held during the period of his residence in
State X, $12,000 derived from employment in
State Z which B held during the period of his
residence in State Z, and $2,000 in interest
income from various bank accounts. During
1977, B has no interest income from United
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States obligations, and no tax-exempt in-
come. For 1977, B incurs a liability of $200 to
State Y on account of its nonresident income
tax imposed with respect to his $6,000 of in-
come derived from sources within that State.
State Z, which has in effect a State agree-
ment for 1977, imposes a resident income tax
on B which, if B had been a resident of State
Z for all 1977, would amount to $1,200 prior to
the allowance of any credits under this para-
graph. However, by reason of paragraph (e)(1)
of § 301.6362–6, B’s liability for the resident
tax of State Z, before taking into account
credits allowed under this paragraph, is re-
duced to $960 ($1,200 × 292⁄365, or 4⁄5). Further-
more, State Z allows a credit for the non-
resident tax imposed by State Y.

(ii) The amount of the credit allowable
against the State Z resident tax for the
amount of B’s liability with respect to the
State Y nonresident tax is calculated as fol-
lows: The maximum amount of the credit is
the amount of his actual liability to State Y,
or $200. Under subparagraph (2) of this para-
graph, the amount of the credit is limited to
$288 ($960 × $6,000/$20,000). Thus, such limit
has no effect, and the full $200 is allowable as
a credit for tax of State Y against B’s liabil-
ity for the resident tax of State Z.

[T.D. 7577, 43 FR 59367, Dec. 20, 1978]

§ 301.6362–5 Qualified nonresident tax.

(a) In general. A tax meets the re-
quirements of section 6362(d) and this
section only if:

(1) The tax is imposed by a State
which simultaneously imposes a resi-
dent tax meeting the requirements of
section 6362(b) and § 301.6362–2 or of sec-
tion 6362(c) and § 301.6362–3;

(2) The tax is required to be com-
puted in accordance with either the
method prescribed in paragraph (b) of
this section or another method of
which the Secretary or his delegate ap-
proves upon submission by the State of
the laws pertaining to the tax;

(3) The tax is imposed only on the
wage and other business income de-
rived from sources within such State
(as defined in paragraph (d) of this sec-
tion), of all individuals each of whom
derives 25 percent or more of his aggre-
gate wage and other business income
for the taxable year from sources with-
in such State while he is neither (i) a
resident of such State within the
meaning of section 6362(e) and
§ 301.6362–6, nor (ii) exempt from liabil-
ity for the tax by reason of a reciprocal
agreement between such State and the

State of which he is a resident within
the meaning of those provisions;

(4) The amount of the tax imposed
with respect to any individual does not
exceed the amount of tax for which
such individual would be liable under
the qualified resident tax imposed by
such State if he were a resident of the
State for the period during which he
earned wage or other business income
from sources within the State, and if
his taxable income for such period were
an amount equal to the sum of the zero
bracket amount (within the meaning of
section 63(d) and determined as if he
had been a resident of the State for
such period) and the excess of:

(i) The amount of his wage and other
business income derived from sources
within the State, over

(ii) That portion of the sum of the
zero bracket amount and the nonbusi-
ness deductions (i.e., all deductions
from adjusted gross income allowable
in computing taxable income) taken
into account for purposes of the State’s
qualified resident tax which bears the
same ratio to such sum as the amount
described in subdivision (i) of this sub-
paragraph bears to his total adjusted
gross income for the year; and

(5) For purposes of the tax, wage or
other business income is considered as
being the income of the individual
whose income it is for purposes of sec-
tion 61.

(b) Approved method of computing li-
ability for qualified nonresident tax. A
tax satisfies the requirement of para-
graph (a)(2) of this section if the
amount of the tax is computed either
as a percentage of the excess of the
amount described in paragraph (a)(4)(i)
of this section over the amount de-
scribed in paragraph (a)(4)(ii) of this
section, or by application of progres-
sive rates to such excess.

(c) Definition of wage and other busi-
ness income. For purposes of section
6362(d) and this section, the term
‘‘wage and other business income’’
means the following types of income:

(1) Wages, as defined in section
3401(a) and the regulations thereunder,
but for these purposes:

(i) The amount of wages shall exclude
amounts which are treated as wages
under section 3402 (o) or (p) (relating to
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supplemental unemployment com-
pensation benefits, annuity payments,
and voluntary withholding agree-
ments), and amounts which are treated
as disability payments to the extent
that they are excluded from gross in-
come for Federal income tax purposes,
pursuant to section 105(d), and

(ii) The amount of wages shall be re-
duced by those expenses which are di-
rectly related to the earning of such
wages and with respect to which deduc-
tions are properly claimed from gross
income in computing adjusted gross in-
come;

(2) Net earnings from self-employ-
ment, as defined in section 1402(a); and

(3) The distributive share of income
of any trade or business carried on by
a trust, estate, or electing small busi-
ness corporation (as defined in section
1371(a) and the regulations thereunder),
to the extent that such share:

(i) Is includible in the gross income
of the taxpayer for the taxable year,
and

(ii) Would constitute net earnings
from self-employment if the trade or
business were carried on by a partner-
ship.
For purposes of this subparagraph,
‘‘distributive share’’ includes the in-
come of a trust or estate which is tax-
able to the taxpayer as a beneficiary
under applicable Federal income tax
rules, and the undistributed taxable in-
come of an electing small business cor-
poration which is taxable to the tax-
payer as a shareholder under section
1373.

(d) Income derived from sources within
a State—(1) Income attributable primarily
to services. Except as otherwise pro-
vided by Federal statute (see para-
graphs (h), (i), and (j) of § 301.6362–7),
wage income and other business in-
come (net earnings from self-employ-
ment or distributive shares) which is
attributable more to services per-
formed by the taxpayer than to a cap-
ital investment of the taxpayer shall
be considered to have been derived
from sources within a State only if the
services of the taxpayer which give rise
to the income are performed in such
State. If for a taxable year only a por-
tion of the taxpayer’s services giving
rise to the income from one employ-
ment, trade, or business is performed

within a State, then it shall be pre-
sumed that the amount of income from
such employment, trade, or business
which is derived from sources within
that State equals that portion of the
total income derived from such em-
ployment, trade, or business for the
year which the amount of time spent
by the taxpayer for such year per-
forming services with respect to that
employment, trade, or business in that
State bears to the aggregate amount of
time spent by the taxpayer for such
year performing all of such services.
However, the presumption stated in the
preceding sentence may be rebutted in
the event that the taxpayer proves, by
use of detailed records, that the correct
allocation of his income is otherwise.

(2) Income attributable primarily to in-
vestment. Except as otherwise provided
by Federal statute (see paragraph (j) of
§ 301.6362–7), business income (net earn-
ings from self-employment or distribu-
tive shares) which is attributable more
to a capital investment of the taxpayer
than to services performed by the tax-
payer shall be considered to have been
derived from sources within the State,
if any, in which the significant activi-
ties of the trade or business are con-
ducted. If for the taxable year only a
portion of the significant activities
conducted with respect to one trade or
business is conducted within a certain
State, then the portion of the tax-
payer’s total income for the year from
such trade or business which is consid-
ered to be derived from sources within
that State shall be computed as fol-
lows:

(i) Allocation by records. The portion
of the taxpayer’s total income from the
trade or business which is considered
to be derived from sources within the
State shall be the portion which is al-
locable to such sources according to
the records of the taxpayer or of the
partnership, trust, estate, or electing
small business corporation from which
his income is derived, provided that the
taxpayer establishes to the satisfaction
of the district director, when requested
to do so, that those records fairly and
equitably reflect the income which is
allocable to sources within the State.
An allocation made pursuant to this
subdivision shall be based on the loca-
tion of the significant activities of the
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trade or business, and not on the loca-
tion at which the taxpayer’s personal
services are performed.

(ii) Allocation by formula. If the tax-
payer (or the trade or business) does
not keep records meeting the require-
ments of subdivision (i) of this subpara-
graph, or if the taxpayer fails to meet
the burden of proof set forth therein,
then the amount of the taxpayer’s in-
come from the trade or business which
is considered to be derived from
sources within the State shall be deter-
mined by multiplying the total of his
income (as defined in paragraphs (c) (2)
and (3) of this section) from the trade
or business for the taxable year by the
percentage which is the average of
these three percentages:

(A) Property percentage. The percent-
age computed by dividing the average
of the value, at the beginning and end
of the taxable year, of real and tangible
personal property connected with the
taxpayer’s trade or business and lo-
cated within the State, by the average
of the value, at the beginning and end
of the taxable year, of all such prop-
erty located both within and without
the State. For this purpose, real prop-
erty shall include real property rented
to the taxpayer in connection with the
trade or business, or rented to the
trade or business.

(B) Payroll percentage. The percentage
computed by dividing the total wages,
salaries, and other compensation for
personal services which is paid or in-
curred during the taxable year to em-
ployees in connection with the tax-
payer’s trade or business, and which
would be treated as derived by such
employees from sources within the
State pursuant to subparagraph (1) of
this paragraph (d), by the total of all
such wages, salaries, and other com-
pensation for personal services which is
so paid or incurred without regard to
whether such payments would be treat-
ed as derived by the employees from
sources within the State. For purposes
of this subdivision (ii), no amount paid
as deferred compensation pursuant to a
retirement plan to a former employee
shall be taken into consideration.

(C) Gross income percentage. The per-
centage computed by dividing the gross
sales or charges for services performed
by or through an agency located within

the State by the total of all gross sales
or charges for services performed both
within and without the State. The
sales or charges to be allocated to the
State shall include all sales which are
negotiated, and charges which are for
services performed, by an employee,
agent, agency, or independent con-
tractor chiefly situated at, or working
principally out of an office located
within, the State.

(3) Income attributable to real estate in-
vestment. Notwithstanding subpara-
graph (2) of this paragraph (d), income
and deductions from the rental of real
property, and gain and loss from the
sale, exchange, or other disposition of
real property, shall not be subject to
allocation under subparagraph (2), but
shall be considered as entirely derived
from sources located within the State
in which such property is located.

(4) Treatment of losses. A loss attrib-
utable to the taxpayer’s employment,
or to his conduct of, participation in,
or investment in a trade or business,
shall be allocated in the same manner
as the income attributable to such em-
ployment or trade or business would be
allocated pursuant to this paragraph.

(5) Examples. The application of this
paragraph may be illustrated by the
following examples:

Example 1. A, an employee who earns
$10,000 in wage income attributable to serv-
ices, and who has no other wage or other
business income, spends 60 percent of his
working time performing services for his em-
ployer in State X, 30 percent in State Y, and
10 percent in State Z. In the absence of the
requisite proof to the contrary, A’s wage in-
come is considered to have been derived 60
percent from sources located within State X,
30 percent within State Y, and 10 percent
within State Z. Assuming that A is a non-
resident with respect to all three States, and
that they all impose qualified nonresident
taxes, then the qualified nonresident tax of
State X is imposed on $6,000, the qualified
nonresident tax of State Y is imposed on
$3,000, and the qualified nonresident tax of
State Z is not imposed on any of the income
because A did not derive at least 25 percent
of his wage and other business income from
sources located within State Z.

Example 2. B, who earns no wage income
but who has a total of $10,000 of other busi-
ness income for the taxable year, all of
which is net income from self-employment
attributable primarily to services, spends 45
percent of his working time performing serv-
ices in State X, 30 percent in State Y, and 25
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percent in State Z. However, the rates that B
is able to charge for his services and the
business expenses which he incurs vary in
the different States, and he is able to prove
by detailed records that his net income from
self-employment was in fact derived 50 per-
cent from sources located within State X, 35
percent from sources located within State Y,
and 15 percent from sources located within
State Z. Assuming that B is a nonresident
with respect to all three States, and that
they all impose qualified nonresident taxes,
then the qualified nonresident tax of State X
is imposed on $5,000, the qualified non-
resident tax of State Y is imposed on $3,500,
and the qualified nonresident tax of State Z
is not imposed on any of the income because
B did not derive at least 25 percent of his
wage and other business income from sources
located within State Z.

Example 3. C is a partner in a profitable
business concern, in which he has a substan-
tial capital investment. His net earnings
from self-employment attributable to his
partnership interest are $75,000 for the tax-
able year. The fair market value of the serv-
ices which C performs for the partnership
during the taxable year is $30,000. C’s income
is therefore attributable primarily to his
capital investment. The partnership business
is carried on partially within and partially
without State X. Neither C nor the partner-
ship maintains records from which the por-
tion of C’s $75,000 income which is considered
to be derived from sources within State X
can be satisfactorily proven. As determined
under subparagraph (2) of this paragraph, the
partnership’s ‘‘property percentage’’ in State
X is 70, its ‘‘payroll percentage’’ therein is
60, and its ‘‘gross income percentage’’ there-
in is 56. The amount of C’s partnership in-
come considered to be derived from sources
within State X is $46,500 ($75,000×62 percent).
This result would obtain even if C’s services
for the partnership are performed entirely
within State X.

Example 4. Assume the same facts as in (3),
except that the records of the partnership of
which C is a member indicate that the net
profits of the partnership are derived 40 per-
cent from business activities conducted in
State X, and 60 percent from business activi-
ties conducted in State Y. C is requested to
prove that those records fairly and equitably
reflect the income which is allocable to
sources within State X. The documentary
evidence which he adduces in support of the
allocation made by the records shows how
such allocation results from a careful step-
by-step tracing of the profitability of each
phase and aspect of the partnership’s oper-
ations, and shows the State in which each
such phase and aspect of the operations is
conducted. C’s proof is satisfactory to show
that the percentage allocation, and the
amount of his partnership income considered
to be derived from sources within State X is

$30,000, or $75,000 multiplied by 40 percent.
This result would obtain even if B’s services
for the partnership are performed entirely
within State X.

[T.D. 7577, 43 FR 59367, Dec. 20, 1978]

§ 301.6362–6 Requirements relating to
residence.

(a) In general. A tax imposed by a
State meets the requirements of sec-
tion 6362(e) and this section if in effect
it provides that:

(1) The State of residence of an indi-
vidual, estate, or trust is determined
according to paragraph (1), (2), or (3)
respectively, of section 6362(e), and ac-
cording to paragraph (b), (c), or (d), re-
spectively, of this section.

(2) The liability for a resident tax im-
posed by such State upon an individual
or trust which changes residence to an-
other State in the taxable year is de-
termined according to section 6362(e)(4)
and paragraph (e) of this section.

(3) The rules relating to current col-
lection of tax apply as provided in sec-
tion 6362(e)(5) and paragraph (f) of this
section.

(b) Residence of an individual—(1) In
general. Except as otherwise provided
in subparagraph (5) of this paragraph
(b), an individual is treated as a resi-
dent of a State with respect to a tax-
able year only if:

(i) His principal place of residence (as
defined in subparagraph (2) of this
paragraph (b)) is within such State for
a period of at least 135 consecutive
days, at least 30 days of which are in
such taxable year; or

(ii) In the case of a citizen or resident
of the United States who is not a resi-
dent of any State (determined as pro-
vided in subdivision (i) of this subpara-
graph) with respect to such taxable
year, his domicile (as defined in sub-
paragraph (3) of this paragraph (b)) is
in such State for at least 30 days dur-
ing such taxable year.
With respect to an individual who is a
resident (determined as provided in
subdivision (i) of this subparagraph) of
more than one State during a taxable
year, see paragraph (e) of this section.

(2) Principal place of residence—(i) Def-
inition. For purposes of subparagraph
(1)(i) of this paragraph (b), and para-
graph (d)(4) of this section, the term
‘‘principal place of residence’’ shall
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mean the place which is an individual’s
primary home. An individual’s tem-
porary absence from his primary home
shall not effect a change with respect
thereto. On the other hand, if an indi-
vidual moves to another State, other
than as a mere transient or sojourner,
he shall be treated as having changed
the location of his primary home.

(ii) Examples. The application of this
subparagraph may be illustrated by the
following examples:

Example 1. A has a city home and a country
home. He resides in the city home for 7
months of the year and uses the address of
that home as his legal residence for purposes
of driver’s license, automobile registration,
and voter registration. He resides in the
country home 5 months of the year. His city
home is considered his principal place of res-
idence.

Example 2. During the taxable year, B, a
construction worker, is employed at several
different locations in different States. The
duration of each job on which he is employed
ranges from a few weeks to several months,
and he knows when he accepts a job what its
approximate duration will be. He owns a
house in State X which he uses as his legal
residence for purposes of driver’s license,
automobile registration, and voter registra-
tion. In addition, his family lives there dur-
ing the entire year, and B lives there during
periods between jobs. However, the duration
of the jobs and the distance between the job-
sites and his house require him to live in the
localities of the respective job-sites during
the period of his employment, although occa-
sionally he returns to his house in State X
on weekends. B’s house in State X is his
principal place of residence during all of the
taxable year.

Example 3. C, a dependent of his parents
who are residents of State X, is a full-time
student in a 4-year degree program at a col-
lege in State Y. During the 9-month aca-
demic year, C lives on the college campus,
but he returns to his parents’ home in State
X for the summer recess. C gives the State Y
as his residence for purposes of his driver’s
license and voter registration, but lists the
address of his parents’ home in State X as
his ‘‘permanent address’’ on the records of
the college which he attends. Although C’s
domicile remains at his parents’ home in
State X, his presence in State Y cannot be
regarded as that of a mere transient or so-
journer; accordingly, C’s principal place of
residence is in State Y for that portion of
the taxable year during which he attends
college.

Example 4. D loses his job in State X, where
he lived and worked for many years. After a
series of unsuccessful attempts to find other
employment in State X, he accepts a job in

State Y. D gives up his apartment in State X
and moves to State Y upon commencing his
new job; however, he intends to continue to
explore available employment opportunities
in State X so that he may return there as
soon as an opportunity to do so arises. D
changes his principal place of residence when
he moves to State Y.

(3) Domicile defined. For purposes of
subparagraph (1)(ii) of this paragraph
(b), and paragraph (d)(4) of this section,
the term ‘‘domicile’’ shall mean an in-
dividual’s fixed or permanent home. An
individual acquires a domicile in a
place by living there; even for a brief
period of time, with no definite present
intention of later removing therefrom.
Residence without the requisite inten-
tion to remain indefinitely will not suf-
fice to change domicile, nor will inten-
tion to change domicile effect such a
change until accompanied by actual re-
moval. A domicile, once acquired, is
maintained until a new domicile is ac-
quired.

(4) Period of residence—(i) General rule.
An individual who becomes a resident
of a State pursuant to subparagraph (1)
of this paragraph (b), or who is at the
beginning of a taxable year a resident
of a State pursuant to such provision,
shall be treated as continuing to be a
resident of such State through the end
of the taxable year, unless, prior there-
to, such individual becomes a resident,
under the principles of subparagraph
(1), of another State or a possession or
foreign country. In the event that the
individual becomes a resident of such
another jurisdiction prior to the end of
the taxable year, his residence in such
State shall be treated as ending on the
day prior to the day on which he be-
comes a resident of such other jurisdic-
tion pursuant to subparagraph (1).

(ii) Examples. The application of this
subparagraph may be illustrated by the
following examples:

Example 1. A, a calendar-year taxpayer, has
his principal place of residence in State X
from the beginning of 1976 through August 1,
1976, when he gives up pemanently such prin-
cipal place of residence. He spends the re-
mainder of 1976 traveling outside of the
United States, but does not become a resi-
dent of any other country. A is considered to
be a resident of State X for the entire year
1976.

Example 2. Assume the same facts as in ex-
ample 1, except that A ceases his traveling
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and establishes his principal place of resi-
dence in State Y on November 15, 1976. As-
sume, also, that A maintains that principal
place of residence for more than 135 consecu-
tive days. Under these circumstances, for his
taxable year 1976, A is considered to be a
resident of State X from January 1 through
November 14, and a resident of State Y from
November 15 through December 31.

(5) Special rules. (i) No provision of
subchapter E or the regulations there-
under shall be construed to require or
authorize the treatment of a Senator,
Representative, Delegate, or Resident
Commissioner as a resident of a State
other than the State which he rep-
resents in Congress.

(ii) For special rules relating to
members of the Armed Forces, see
paragraph (h) of § 301.6362–7.

(6) Examples. The application of this
paragraph may be illustrated by the
following examples:

Example 1. A, a calendar-year taxpayer,
maintains his principal place of residence in
State X from December 1, 1976, through April
15, 1977. Assuming that A was not a resident
of any other jurisdiction at any time during
1976, A is treated as a resident of State X for
the entire year 1976. Such result would ob-
tain even if A was absent from State X on
vacation for some portion of December 1976.
Moreover, such result would obtain even if it
is assumed that A was a domiciliary of State
Y from January 1, 1976, through April 15,
1977, because an individual’s domicile does
not determine his residence so long as resi-
dence in one State for the taxable year can
be determined from the general rule stated
in the first sentence of paragraph (b)(1) of
this section.

Example 2. Assume the same facts as in ex-
ample 1 (including the fact of A’s domicile in
State Y), except that A maintained his prin-
cipal place of residence in State Z from Sep-
tember 15, 1975, through January 31, 1976, in-
clusive. With respect to the year 1976, A is
treated as a resident of State Z from Janu-
ary 1 through November 30, and as a resident
of State X from December 1 through Decem-
ber 31. A’s liability for the qualified taxes of
the respective States for 1976 shall be deter-
mined pursuant to the provisions in para-
graph (e) of this section.

(c) Residence of an estate. An estate of
an individual is treated as a resident of
the last State of which such individual
was a resident, as determined under
the rules of paragraph (b) of this sec-
tion, prior to his death. However, the
estate of an individual who was not a
resident of any State (as determined

without regard to the 30-day require-
ment in paragraph (b)(1) of this sec-
tion) immediately prior to his death,
and who was not a resident of any
State at any time during the 3-year pe-
riod ending on the date of his death, is
not treated as a resident of any State.
For purposes of determining the dece-
dent’s last State of residence, the rules
of paragraph (b) shall be applied irre-
spective of whether subchapter E was
in effect at the time the period of 135
consecutive days of residence began, or
whether the decedent’s last State of
residence is a State electing to enter
into an agreement pursuant to sub-
chapter E. The determination of the
State of residence of an estate pursu-
ant to this paragraph shall not be gov-
erned by any determination under
State law as to which State is treated
as the residence or domicile of the de-
cedent for purposes other than its indi-
vidual income tax (such as liability for
State inheritance tax or jurisdiction of
probate proceedings).

(d) Residence of a trust—(1) In general.
(i) The State of residence of a trust
shall be determined by reference to the
circumstances of the individual who,
by either an inter-vivos transfer or a
testamentary transfer, is deemed to be
the ‘‘principal contributor’’ to the
trust under the provisions of subdivi-
sion (ii) of this subparagraph.

(ii) If only one individual has ever
contributed assets to the trust, includ-
ing the assets which were transferred
to the trust at its inception, then such
individual is the principal contributor
to the trust. However, if on any day
subsequent to the initial creation of
the trust, such trust receives assets
having a value greater than the aggre-
gate value of all assets theretofore con-
tributed to it, then the trust shall be
deemed (for the limited purpose of de-
termining the State of residence) to
have been ‘‘created’’ anew, and the in-
dividual who on the day of such cre-
ation contributed more (in value) than
any other individual contributed on
that day shall become the principal
contributor to the trust. When a trust
is created anew, all references in this
paragraph to the creation of the trust
shall be construed as referring to the
most recent creation. For purposes of
this paragraph, the value of any asset

VerDate 11<MAY>2000 13:30 May 01, 2001 Jkt 194096 PO 00000 Frm 00313 Fmt 8010 Sfmt 8010 Y:\SGML\194096T.XXX pfrm08 PsN: 194096T



314

26 CFR Ch. I (4–1–01 Edition)§ 301.6362–6

shall be its fair market value on the
day that it was contributed to the
trust; any subsequent appreciation or
depreciation in the value of the asset
shall be disregarded.

(2) Testamentary trust. A trust with
respect to which a deceased individual
is the principal contributor by reason
of property passing on his death is
treated as a resident of the last State
of which such individual was a resi-
dent, as determined under the rules of
paragraph (b) of this section, before his
death. However, if such deceased indi-
vidual was not a resident of any State
(as determined without regard to the
30-day requirement in paragraph (b)(1)
of this section) immediately prior to
his death, and was not a resident of any
State at any time during the 3-year pe-
riod ending on the date of his death,
then a testamentary trust of which he
is the principal contributor by reason
of property passing on his death is not
treated as a resident of any State. All
property passing on the transferor’s
death is treated for this purpose as a
contribution made to the trust on the
date of death, regardless of when the
property is actually paid over to the
trust.

(3) Nontestamentary trust. A trust
which is not a trust described in sub-
paragraph (2) of this paragraph (d), is
treated as a resident of the State in
which the principal contributor to the
trust, during the 3-year period ending
on the date of the creation of the trust,
had his principal place of residence for
an aggregate number of days longer
than the aggregate number of days he
had his principal place of residence in
any other State. However, if the prin-
cipal contributor to such a trust was
not a resident of any State at any time
during such 3-year period, then the
trust is not treated as a resident of any
State.

(4) Special rules. If the application of
the provisions of the foregoing sub-
paragraphs of this paragraph results in
a determination of more than one
State of residence for a trust, or does
not provide a rule by which the resi-
dence or nonresidence of the trust can
be determined, then the determination
of the State of residence of such trust
shall be made according to the rules of

the applicable subdivision of this sub-
paragraph.

(i) If, at the time of creation of the
trust, 50 percent or more in value of
the trust corpus consists of real prop-
erty, then the trust shall be treated as
a resident of the State in which more
of the real property (in value) which
was in the trust at such time was lo-
cated than any other State.

(ii) If, at the time of creation of the
trust, less than 50 percent in value of
the trust corpus consists of real prop-
erty, then the trust shall be treated as
a resident of the State in which, at
such time, the trustee, if an individual,
had his principal place of residence, or,
if a corporation, had its principal place
of business. If there were two or more
trustees, then the foregoing sentence
shall be applied by reference to the
principal places of residence, or of busi-
ness, of the majority of trustees who
had authority to make investment and
other management decisions for the
trust.

(iii) If, after application of the provi-
sions of subdivisions (i) and (ii) of this
subparagraph, the State of residence of
the trust still cannot be ascertained,
then the Commissioner of Internal
Revenue shall determine the State of
residence of such trust for purposes of
qualified taxes. Such determination
shall be made by reference to the num-
ber of significant contacts each State
had with the trust at the time of its
creation. Significant contacts shall in-
clude the principal place of residence of
the principal contributor or contribu-
tors to the trust, the principal place of
residence or business of the trustee (or
trustees), the situs of the assets of
which the trust corpus was composed,
and the location from which manage-
ment decisions emanated with respect
to the business and investment inter-
ests of the trusts.

(5) Examples. The application of this
paragraph may be illustrated by the
following examples:

Example 1. A created a trust in 1950 by
transferring to it certain stock in a corpora-
tion. At the time of such transfer, the stock
had a fair market value of $1,000. A at all rel-
evant times had his principal place of resi-
dence in State X, and accordingly the trust
is treated as a resident of such State for
qualified tax purposes. As of January 1, 1977,
the stock originally contributed by A, which
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was at all times the only property in the
trust, has a fair market value of $3,000. On
such date, B, who has had his principal place
of residence in State Y for more than 3
years, contributes to the trust property hav-
ing a fair market value of $1,200. For pur-
poses of determining the identity of the prin-
cipal contributor to the trust and the State
of residence of the trust, the stock contrib-
uted by A in 1950 continues to be valued for
such purposes at $1,000. Thus, the trust is
treated as being created anew on January 1,
1977, with B as the principal contributor, and
with State Y as its State of residence.

Example 2. C has his principal place of resi-
dence in State X continuously for many
years, until August 1, 1978, when he estab-
lishes his principal place of residence in
State Y. The change of residence is intended
to be permanent, and C has no further con-
tact with State X after such change. On Jan-
uary 1, 1980, C creates a nontestamentary
trust. During the 3–year period ending on
such date C had his principal place of resi-
dence in State X for 576 days, and in State Y
for 519 days. Therefore, the trust is treated
as a resident of State X.

(e) Liability for tax on change of resi-
dence during taxable year—(1) In general.
If, under the principles contained in
paragraph (b) or (d) of this section, an
individual or trust becomes a resident,
or ceases to be a resident, of a State,
and is also a resident of another juris-
diction outside of such State during
the same taxable year, the liability of
such individual or trust for the resi-
dent tax of such State shall be deter-
mined by multiplying the amount
which would be his or its liability for
tax (computed after allowing the non-
refundable credits (i.e., credits not cor-
responding to the credits referred to in
section 6401(b) available against the
tax)) if he or it had been a resident of
such State for the entire taxable year
by a fraction, the numerator of which
is the number of days he or it was a
resident of such State during the tax-
able year, and the denominator of
which is the total number of days in
the taxable year. The preceding sen-
tence shall not apply by reason of the
fact that an individual is born or dies
during the taxable year, or by reason of
the fact that a trust comes into exist-
ence or ceases to exist during the tax-
able year.

(2) Residence determined by domicile.
When an individual is treated as a resi-
dent of a State by reason of being dom-
iciled in such State, pursuant to para-

graph (b)(1)(ii) of this section, then the
numerator of the fraction provided in
subparagraph (1) of this paragraph (e),
shall be the number of days the indi-
vidual was domiciled in the State dur-
ing the taxable year.

(3) Example. The application of this
paragraph may be illustrated by the
following example:

Example. A, a calendar-year taxpayer, is a
resident of State X continuously for many
years prior to March 15, 1977. On such date,
A retires and establishes a new principal
place of residence in State Y. A earns $6,000
in 1977 prior to March 15, but receives no tax-
able income for the remainder of such year.
If A had been a resident of State X for the
entire taxable year 1977, his liability with re-
spect to the qualified tax of such State (com-
puted after allowing the nonrefundable cred-
its available against the tax) would be $600.
If he had been a resident of State Y for the
entire taxable year 1977, his liability with re-
spect to the qualified tax on that State
(computed similarly) would be $400. Pursuant
to the provisions in paragraph (e) of this sec-
tion, A’s liabilities for State qualified taxes
for 1977 are as follows:

Liability for State X tax=$600 ×73/365= $120
Liability for State Y Tax=$400 ×292/365= $320.

(f) Current collection of tax. The State
tax laws shall contain provisions for
methods of current collection with re-
spect to individuals which correspond
to the provisions of the Internal Rev-
enue Code of 1954 with respect to such
current collection, including chapter 24
(relating to the collection of income
tax at source on wages) and sections
6015, 6073, 6153, and other provisions of
the Code relating to declarations (and
amendments thereto) and payments of
estimated income tax. Except as other-
wise provided by Federal statute (see
paragraphs (h), (i), and (j) of § 301.6362–
7), in applying such provisions of the
State tax laws:

(1) In the case of a resident tax, an
individual shall be subject to the cur-
rent collection provisions if either—

(i) He is a resident of the State with-
in the meaning of paragraph (b) of this
section, or

(ii) He has his principal place of resi-
dence (as defined in paragraph (b)(2) of
this section) within the State,

And it is reasonable to expect him to
have it within the State for 30 days or
more during the taxable year.
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(2) In the case of a nonresident tax,
an individual shall be subject to the
current collection provisions if he does
not meet either description relating to
an individual in subparagraph (1) of
this paragraph (f), if he is not exempt
from liability for the tax by reason for
a reciprocal agreement between the
State of which he is a resident and the
State imposing the tax, and if it is rea-
sonable to expect him to receive wage
or other business income derived from
sources within the State imposing the
tax (as defined in paragraph (d) of
§ 301.6362–5) for services performed on 30
days or more of the taxable year.
For additional rules relating to with-
holding see paragraph (d) of § 301.6361–1.

[T.D. 7577, 43 FR 59369, Dec. 20, 1978]

§ 301.6362–7 Additional requirements.
A State tax meets the additional re-

quirements of section 6362(f) and this
section only if:

(a) State agreement must be in effect for
period concerned. A State agreement, as
defined in paragraph (a) of § 301.6361–4,
is in effect with respect to such tax for
the taxable period in question.

(b) State laws must contain certain pro-
visions. Under the laws of such State,
the provisions of subchapter E and the
regulations thereunder, as in effect
from time to time, are applicable for
the entire period for which the State
agreement is in effect. Any change
made by the State in such tax (other
than an adjustment in the State law
which is made solely in order to com-
ply with a change in the Federal Law
or regulations) shall not apply to tax-
able years beginning in any calendar
year for which the State agreement is
in effect unless the change is enacted
before November 1 of such year.

(c) State individual income tax laws can
be only of certain kinds. Such State does
not impose any tax on the income of
individuals other than (1) a qualified
resident tax, and (2) either or both a
qualified nonresident tax and a sepa-
rate tax on income which is not wage
and other business income as defined in
paragraph (c) of § 301.6362–5 and which
is received or accrued by individuals
who are domiciled in the State, but
who are not residents of the State (as
defined in paragraph (b) of § 301.6362–6).
For purposes of this paragraph, a tax

imposed on the amount taxed under
section 56 (as permitted under
§ 301.6362–2(b)(2)) shall be treated as an
adjustment to and a part of the quali-
fied resident tax. Also, tax laws which
were in effect prior to the effective
date of a State agreement and which
are not repealed, but which are made
inapplicable for the period during
which the State agreement is in effect,
shall be disregarded.

(d) Taxable years must coincide. The
taxable years of all individuals, es-
tates, and trusts under such tax are re-
quired to coincide with their taxable
years used for purposes of the taxes im-
posed by chapter 1. Accordingly, when
subchapter E begins to apply to a
State, a taxpayer whose taxable year
for purposes of the Federal income tax
is different from his taxable year for
purposes of the State income tax which
precedes the qualified tax may have
one short taxable year for purposes of
such State income tax, so that there-
after his taxable years for purposes of
the qualified tax will coincide with the
Federal taxable year.

(e) Married individuals. Individuals
who are married within the meaning of
section 143 of the Code are prohibited
from filing (1) a joint return for pur-
poses of such State tax if they file sep-
arate Federal income tax returns, or (2)
separate returns for purposes for such
State tax if they file a joint Federal in-
come tax return.

(f) Penalties; no double jeopardy. Under
the laws of such State:

(1) Civil and criminal sanctions iden-
tical to those provided by subtitle F,
and by title 18 of the United States
Code (relating to crimes and criminal
procedures), with respect to the taxes
imposed on the income of individuals
by chapter 1 and on the wages of indi-
viduals by chapter 24, apply to individ-
uals and their employers who are sub-
ject to such State tax (and the collec-
tion and administration thereof, in-
cluding the corresponding withholding
tax imposed to implement the current
collection of such State tax) as if such
tax were imposed by chapter 1 or chap-
ter 24, in the case of the withholding
tax), except to the extent that the ap-
plication of such sanctions is modified
by regulations issued under subchapter
E; and

VerDate 11<MAY>2000 13:30 May 01, 2001 Jkt 194096 PO 00000 Frm 00316 Fmt 8010 Sfmt 8010 Y:\SGML\194096T.XXX pfrm08 PsN: 194096T



317

Internal Revenue Service, Treasury § 301.6363–1

(2) No other sanctions or penalties
apply with respect to any act or omis-
sion to act in respect of such State tax.
See also paragraph (e) of § 301.6361–1
with respect to criminal penalties.

(g) Partnerships, trusts, subchapter S
corporations, and other conduit entities.
Under the laws of such State, the State
tax treatment of—

(1) Partnerships and partners,
(2) Trusts and their beneficiaries,
(3) Estate and their beneficiaries,
(4) Electing small business corpora-

tions (within the meaning of section
1371(a) and their shareholders, and

(5) Any other entity and the individ-
uals having beneficial interests therein
(such as a cooperative corporation and
its shareholders), to the extent that
such entity is treated as a conduit for
purposes of the taxes imposed by chap-
ter 1, corresponds to the tax treatment
provided therefor with respect to the
taxes imposed by chapter 1. For exam-
ple, a subchapter S corporation shall
not be subject to the State’s corporate
income tax on amounts which are in-
cludible in shareholders incomes which
are subject to that State’s individual
income tax, except to the extent that
the subchapter S corporation is subject
to tax under Federal law. Similarly, a
partnership shall not be subject to the
State’s unincorporated business in-
come tax on amounts which are includ-
ible in partners’ incomes which are
subject to that State’s individual in-
come tax. However, the laws of the
State which set forth the provisions of
such State individual income tax shall
authorize the Commissioner of Internal
Revenue to require that the conduit
entities described in this paragraph (or
some of them) supply information to
the Federal Government with respect
to the source of income, the State of
residence, or the amount of income of a
particular type, of an individual, es-
tate, or trust holding a beneficial in-
terest in such conduit entity.

(h) Members of armed forces. The relief
provided to any member of the Armed
Forces by section 514 of the Soldiers’
and Sailors’ Civil Relief Act (50 U.S.C.
App. section 574) is in no way dimin-
ished. Accordingly, for purposes of such
State tax, an individual shall not be
considered to have become a resident
of a State solely because of his absence

from his original State of residence
under military order. Moreover, com-
pensation for military service shall not
be considered as income derived from a
source within a State of which the in-
dividual earning such compensation is
not a resident, within the meaning of
paragraph (d) of § 301.6362–5. The pre-
ceding sentence shall not apply to non-
military compensation. Thus, for ex-
ample, if an individual who is serving
in State X as a member of the Armed
Forces, and who is regarded as a resi-
dent of State Y under the Soldiers’ and
Sailors’ Civil Relief Act, earns non-
military income in State X from a
part-time job, such nonmilitary in-
come may be subject to a qualified
nonresident tax imposed by State X.

(i) Withholding on compensation of em-
ployees of railroads, motor carriers, air-
lines, and water carriers. There is no
contravention of the provisions of sec-
tion 26, 226A, or 324 of the Interstate
Commerce Act, or of section 1112 of the
Federal Aviation Act of 1958, with re-
spect to the withholding of compensa-
tion to which such sections apply for
purposes of the nonresident tax.

(j) Income derived from interstate com-
merce. There is no contravention of the
provisions of the Act of September 14,
1959 (73 Stat. 555), with respect to the
taxation of income derived from inter-
state commerce to which such statute
applies.

[T.D. 7577, 43 FR 59372, Dec. 20, 1978]

§ 301.6363–1 State agreements.
(a) Notice of election. If a State elects

to enter into a State agreement it shall
file notice of such election with the
Secretary or his delegate. The notice of
election shall include the following:

(1) Statement by the Governor. A writ-
ten statement by the Governor of the
electing State:

(i) Requesting that the Secretary
enter into a State agreement, and

(ii) Binding the Governor and his suc-
cessors in office to notify the Secretary
or his delegate immediately of the en-
actment, between the time of the filing
of the notice of election and the time
of the execution of the State agree-
ment, of any law of that State which
meets the description given in any of
the subdivisions of subparagraph (2) of
this paragraph (a), whether or not such
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law is intended to be administered by
the United States pursuant to sub-
chapter E.

(2) Copy of State laws. Certified copies
of all laws of that State described in
any of the following subdivisions of
this subparagraph, and a specification
of laws described in subdivision (i) of
this subparagraph as ‘‘subchapter E
laws’’, of laws described in subdivision
(ii) as ‘‘other tax laws’’, of laws de-
scribed in subdivision (iii) as ‘‘non-tax
laws’’, and of laws described in subdivi-
sion (iv) as ‘‘interstate cooperation
laws’’:

(i) All of the State individual income
tax laws (including laws relating to the
collection or administration of such
taxes or to the prosecution of alleged
civil or criminal violations with re-
spect to such taxes) which the State
would expect the United States to ad-
minister pursuant to subchapter E if
the State agreement is executed as re-
quested. In order to have a valid no-
tice, the State must have a tax which
would meet the requirements for quali-
fication specified in section 6362 and
the regulations thereunder if a State
agreement were in effect with respect
thereto, with no conditions attached to
the effectiveness of such tax other than
the execution of a State agreement.
Such tax must be effective no later
than the January 1 specified in the
State’s notice of election as the date as
of which subchapter E is desired to be-
come applicable to the electing State,
except that such effective date shall be
deferred to the date provided in the
State agreement for the beginning of
applicability of subchapter E to the
State, if the latter date is different
from the date specified in the notice of
election.

(ii) All of the State income tax laws
applicable to individuals (including
laws relating to the collection or ad-
ministration of such taxes or to the
prosecution of alleged civil or criminal
violations with respect to such taxes)
which the State would not expect the
United States to administer but which
may be in effect simultaneously (for
any period of time) with the State
agreement.

(iii) All of the State laws other than
individual income tax laws which pro-
vide for the making of any payments

by the State based on one or more cri-
teria which the State may desire to
verify by reference to information con-
tained in returns of qualified taxes.

(iv) All of the State laws which may
be in effect simultaneously (for any pe-
riod of time) with the State agreement
and which provide for cooperation or
reciprocal agreement between the
electing State and another State with
respect to income taxes applicable to
individuals.

(3) Approval by legislature or authoriza-
tion by constitutional amendment. A cer-
tified copy of an Act or Resolution of
the legislature of the electing State in
which the legislature affirmatively ex-
presses its approval of the State’s
entry into a State agreement, or a cer-
tified copy of an amendment to the
constitution of such State by which
the voters of the State affirmatively
authorize such entry.

(4) Opinion by State Attorney General
or judgment of highest court. A written
statement by the State Attorney Gen-
eral to the effect that, in his opinion,
no provision of the State’s Constitu-
tion would be violated by the State
law’s incorporation by reference of the
Federal individual income tax laws and
regulations, as amended from time to
time, by the Federal prosecution and
trial of individuals who are alleged to
have committed crimes with respect to
the State’s qualified tax (when it goes
into effect as such), or by any other
provision relating to such tax, consid-
ered as of the time it is being collected
and administered by the Federal Gov-
ernment pursuant to subchapter E.
However, if such a statement is not in-
cluded in the notice of election, a judg-
ment of the highest court of the State
to the same effect may be submitted in
its place.

(5) Effective date. A written specifica-
tion of the January as of which sub-
chapter E is desired to become applica-
ble to the electing State.

(b) Rules relating to time for filing no-
tice of election. An electing State must
file its notice of election more than 6
months prior to the January 1 as of
which the notice specifies that the pro-
visions of subchapter E are desired to
become applicable to such State. Thus,
for example, if the date specified in the
notice is January 1, 1979, the notice
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must be filed no later than June 30,
1978. However, because under the provi-
sions of section 204(b) of the Federal-
State Tax Collection Act of 1972 (86
Stat. 945), as amended by section
2116(a) of the Tax Reform Act of 1976
(90 Stat. 1910), the provisions of sub-
chapter E will initially take effect on
the first January 1 which is more than
1 year after the first date on which at
least one State has filed a notice of its
election (see § 301.6361–5), the notice of
an election which causes subchapter E
to initially take effect must be filed
with the Secretary or his delegate
more than 1 year prior to the January
1 as of which such notice specifies that
the provisions of subchapter E are de-
sired to become applicable to such
State. Thus, for example, if such an
initially electing State desires to elect
subchapter E as of January 1, 1979, its
notice must be filed no later than De-
cember 31, 1977. For purposes of this
section, if the notice of election is sent
by either registered or certified mail to
the Secretary of the Treasury, Wash-
ington, D.C. 20220, then it shall be
deemed to be filed on the date of mail-
ing; otherwise, the notice of election
shall be deemed to be filed when it is
received by the Secretary or his dele-
gate.

(c) Procedures relating to defects in no-
tice or tax laws. If a State has filed a no-
tice of election, then the Secretary
shall, within 90 days after the notice is
filed, notify the Governor of such State
in writing of any defect in the notice of
election which prevents it from being
valid, and of any defect in the State’s
tax laws which causes the tax sub-
mitted to fail to meet the require-
ments for qualification specified in sec-
tion 6362 and the regulations there-
under, other than the fact that no
State agreement is in effect with re-
spect thereto. Any such defect of which
the Secretary does not notify the Gov-
ernor within such 90-day period is
waived. The Secretary or his delegate
may, in his discretion, permit any of
such defects of which the Governor is
timely notified to be cured retro-
actively to the date of the filing of the
notice of election, by amendment of
the notice or the State law. Judicial
review of the Secretary’s determina-
tion that the notice of election or the

tax laws, or both, contain defects, may
be obtained as set forth in section
6363(d) and § 301.6363–4.

(d) Execution and contents of State
agreement. If the Secretary does not
timely notify the Governor of a defect
in the notice of election or in the
State’s tax laws, as provided in para-
graph (c) of this section, or if, as pro-
vided in such paragraph, all such de-
fects have been cured retroactively,
then the Secretary shall enter into a
State agreement. The agreement shall
include the following elements:

(1) Effective date. The agreement shall
specify the January 1 as of which sub-
chapter E will commence to be applica-
ble to the State. Such date shall be the
same as that specified in the notice of
election pursuant to paragraph (a)(5) of
this section, unless the parties agree to
a different January 1, except that in no
event shall a State agreement executed
after November 1 specify the next Jan-
uary 1.

(2) Obligation of Governor to notify the
United States of changes in pertinent
State laws. The agreement shall require
the Governor of the State, and his suc-
cessors in office, to notify the Sec-
retary or his delegate within 30 days of
the enactment of any law of the State,
after the execution of the agreement,
of a type described in paragraph (a)(2)
of this section.

(3) Obligation of Governor to furnish to
the United States information needed to
administer State tax laws. The agree-
ment shall require the Governor and
his successors to furnish to the Sec-
retary or his delegate any information
needed by the Federal Government to
administer the State tax laws. Such in-
formation shall include, for example, a
list (which shall be maintained on a
current basis) of those obligations of
the State or its political subdivisions
described in section 103(a)(1) from
which the interest is not subject to the
qualified taxes of the State.

(4) Identification of State official to act
as liaison with Federal Government. The
agreement shall include a designation
by the Governor of the State official or
officials with whom the Secretary or
his delegate should coordinate in con-
nection with any questions or problems
which may arise during the period for
which the State agreement is effective,

VerDate 11<MAY>2000 13:30 May 01, 2001 Jkt 194096 PO 00000 Frm 00319 Fmt 8010 Sfmt 8010 Y:\SGML\194096T.XXX pfrm08 PsN: 194096T



320

26 CFR Ch. I (4–1–01 Edition)§ 301.6363–2

including those which may result from
changes or contemplated changes in
pertinent State laws.

(5) Identification of State official to re-
ceive transferred funds. The agreement
shall include a designation by the Gov-
ernor of the State official who shall
initially receive the funds on behalf of
the State when they are transferred
pursuant to section 6361(c) and
§ 301.6361–3.

(6) Other obligations. If the Secretary
and the Governor both so agree, the
agreement shall provide for additional
obligations.

(e) State agreement superseding certain
other agreements. For the period of its
effectiveness, a State agreement shall
supersede an otherwise effective agree-
ment entered into by the State and the
Secretary for the withholding of State
income taxes from the compensation of
Federal employees pursuant to 5 U.S.C.
5517 (or pursuant to 5 U.S.C. 5516, in the
case of the District of Columbia).

[T.D. 7577, 43 FR 59373, Dec. 20, 1978]

§ 301.6363–2 Withdrawal from State
agreements.

(a) By notification. If a State which
has entered into a State agreement de-
sires to withdraw from the agreement,
its Governor shall file a notice of with-
drawal with the Secretary or his dele-
gate. A notice of withdrawal shall in-
clude the following documents:

(1) Request by the Governor. A request
by the Governor of the State that the
State agreement cease to be effective
with respect to taxable years beginning
on or after a specified January 1, ex-
cept as provided in paragraph (b)(2) of
§ 301.6365–2 with respect to withholding
in the case of fiscal year taxpayers.

(2) Legislative approval of withdrawal.
A certified copy of an act or Resolution
of the legislature of the State in which
the legislature affirmatively expresses
its approval of the State’s withdrawal
from the State agreement.

(3) Identification of State official. A
written identification of the State offi-
cial or officials with whom the Sec-
retary or his delegate should coordi-
nate in connection with the State’s
withdrawal from the State agreement.

(b) By change in State law. If any law
of a State which has entered into a
State agreement is enacted pertaining

to individual income taxes (including
the collection or administration of
such taxes, and the prosecution of al-
leged civil or criminal violations with
respect to such taxes), and if the Sec-
retary or his delegate determines that
as a result of such law the State no
longer has a qualified tax, then such
change in the State law shall be treat-
ed as a notification of withdrawal from
the agreement. The Secretary shall no-
tify the Governor in writing when a
change is to be so treated. Such notifi-
cation shall have the same effect as if,
on the effective date of the disquali-
fying change in the law, the Governor
had filed with the Secretary or his del-
egate a valid and sufficient notice of
withdrawal requesting that the State
agreement cease to be effective with
respect to taxable years beginning on
or after the first January 1 which is
more than 6 months thereafter, subject
to the exception with respect to with-
holding in the case of fiscal-year tax-
payers. However, the cessation of effec-
tiveness may be deferred to a subse-
quent January 1 if the Governor so re-
quests and if the Secretary or his dele-
gate in his discretion determines that
the date of cessation provided in the
preceding sentence would subject the
State or its taxpayers to undue hard-
ship. In addition, the Governor may re-
quest the Secretary or his delegate to
permit the State’s early withdrawal
from the agreement, pursuant to para-
graph (c)(2) of this section. Until the
date of cessation of effectiveness of the
State agreement, the change in State
law which was treated as a notification
of withdrawal, and any other such sub-
sequent change that would be similarly
treated, shall not be given effect for
purposes of the Federal collection and
administration of the State taxes.
Similarly, such changes shall not be
given effect for such purposes during
the period of litigation if the State
seeks judicial review of the action of
the Secretary or his delegate pursuant
to section 6363(d) or § 301.6363–4, even if
such changes are ultimately found by
the court not to disqualify the State’s
qualified tax. However, a change in
State law which would be treated as a
notice of withdrawal in the absence of
this sentence shall not be so treated if,
prior to the last November 1 preceding

VerDate 11<MAY>2000 13:30 May 01, 2001 Jkt 194096 PO 00000 Frm 00320 Fmt 8010 Sfmt 8010 Y:\SGML\194096T.XXX pfrm08 PsN: 194096T



321

Internal Revenue Service, Treasury § 301.6363–4

the January 1 on which the cessation of
effectiveness of the State agreement is
to occur, either such change in State
law is retroactively repealed, or the
State law is retroactively modified and
the Secretary or his delegate deter-
mines that with such modification the
State has a qualified tax.

(c) Rules relating to time of with-
drawal—(1) General rule. Except as pro-
vided in subparagraph (2) of this para-
graph (c), a notice of withdrawal shall
not be valid unless the January 1 speci-
fied therein is not earlier than the first
January 1 which is more than 6 months
subsequent to the date on which the
notice is received by the Secretary or
his delegate. Thus, for example, if the
notice specifies January 1, 1980, for
withdrawal, the notice must be re-
ceived no later than June 30, 1979.

(2) Early withdrawal. The Secretary
or his delegate may, in his discretion
and upon written request by a Gov-
ernor of a State who has filed a notice
of withdrawal, waive the 6-months re-
quirement of section 6363(b)(1) and sub-
paragraph (1) of this paragraph (c), if
the Secretary determines that:

(i) The State will suffer a hardship if
required to meet such requirement, and

(ii) The early withdrawal requested
by the Governor would be practicable
from the standpoint of orderly collec-
tion of the qualified tax and adminis-
tration of the State law by the Federal
Government.

[T.D. 7577, 43 FR 59374, Dec. 20, 1978]

§ 301.6363–3 Transition years.
The State may by law provide for the

transition to or from a qualified tax to
the extent necessary to prevent double
taxation or other unintended hard-
ships, or to prevent unintended bene-
fits, under State law. Generally, such
provisions shall be administered by the
State; but, if requested to do so by the
Governor of the State, the Secretary or
his delegate may in his discretion,
agree to administer such provisions ei-
ther solely or jointly with the State.

[T.D. 7577, 43 FR 59375, Dec. 20, 1978]

§ 301.6363–4 Judicial review.
(a) General rule. If the Secretary or

his delegate determines pursuant to
paragraph (c) of § 301.6363–1 that a State

did not file a valid notice of election or
does not have a tax which would meet
the requirements for qualification
specified in section 6362 and the regula-
tions thereunder if a State agreement
were in effect with respect thereto, or
if he determines pursuant to paragraph
(b) of § 301.6363–2 that a participating
State has enacted a law as a result of
which the State no longer has a quali-
fied tax, such State may, within 60
days after its Governor has received
notification of such determination, file
a petition for the review of such deter-
mination with either the United States
Court of Appeals for the circuit in
which the State is located or the
United States Court of Appeals for the
District of Columbia. If a State files
such a petition, the clerk of the court
shall forthwith transmit a copy of the
petition to the Secretary or his dele-
gate, who in turn shall thereupon file
in the court the record of proceedings
on which the determination adverse to
the State was based, as provided in sec-
tion 2112 of title 28, United States
Code.

(b) Court of Appeals’ jurisdiction. The
court of Appeals may affirm or set
aside, in whole or in part, the action of
the Secretary or his delegate; and (sub-
ject to the rules delaying the effective-
ness of the change in State law pro-
vided in paragraph (b) of § 301.6363–2)
the court may issue such other orders
as may be appropriate with respect to
taxable years which include any part of
the period of litigation.

(c) Review of Court of Appeals’ judg-
ment. The judgment of the Court of Ap-
peals shall be subject to review by the
Supreme Court of the United States
upon certiorari or certification sought
by either party as provided in section
1254 of title 28, United States Code.

(d) Effect of final judgment. If a final
judgment, rendered with respect to liti-
gation involving a State’s petition to
review a determination of the Sec-
retary or his delegate to the effect that
the State’s individual income tax laws
included in its notice of election would
not meet the requirements for quali-
fication specified in section 6362 and
the regulations thereunder if a State
agreement were in effect with respect
thereto, includes a determination that
the State’s tax would in fact meet such
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requirements, then the provisions of
subchapter E shall apply to the State
with respect to taxable years beginning
on or after the first January 1 which is
more than 6 months after the date of
such final judgment. If a final judg-
ment, rendered with respect to litiga-
tion involving a State’s petition to re-
view a determination of the Secretary
or his delegate to the effect that the
State’s previously-qualified tax ceases
to qualify because of a change in the
State’s law, includes a determination
that the State’s tax does in fact cease
to qualify, then the provisions of sub-
chapter E (other than section 6363)
shall cease to apply to the State with
respect to taxable years beginning on
or after the first January 1 which is
more than 6 months after the date of
such final judgment. See paragraph (b)
of § 301.6365–2 for special rules with re-
spect to withholding in the case of fis-
cal-year taxpayers.

(e) Expeditious treatment of judicial
proceedings. Under section 6363(d)(4),
any judicial proceedings to which a
State and the United States are par-
ties, and which are brought pursuant to
section 6363, are entitled to receive a
preference, and to be heard and deter-
mined as expeditiously as possible,
upon request of the Secretary or the
State.

[T.D. 7577, 43 FR 59375, Dec. 20, 1978]

§ 301.6365–1 Definitions.
(a) State. For purposes of subchapter

E and the regulations thereunder, the
term ‘‘State’’ shall include the District
of Columbia, but shall not include the
Commonwealth of Puerto Rico or any
possession of the United States.

(b) Governor. For purposes of sub-
chapter E and the regulations there-
under, the term ‘‘Governor’’ shall in-
clude the Mayor of the District of Co-
lumbia.

[T.D. 7577, 43 FR 59375, Dec. 20, 1978]

§ 301.6365–2 Commencement and ces-
sation of applicability of sub-
chapter E to individual taxpayers.

(a) General rule. Except for purposes
of chapter 24 (relating to the collection
of income tax at source on wages),
whenever subchapter E begins or ceases
to apply to any State (i.e., a State

agreement begins or ceases to be effec-
tive) as of any January 1, such com-
mencement or cessation of applica-
bility shall apply to taxable years of
individuals beginning on or after such
date. For example, if subchapter E be-
gins to apply to a particular State on
January 1, 1980, it would become appli-
cable for calendar year 1980 for cal-
endar-year taxpayers in that State; but
if a taxpayer in the State is using a fis-
cal year running from July 1 to June
30, the subchapter would begin to apply
(except for purposes of chapter 24) to
that taxpayer on July 1, 1980, for his
taxable year ending June 30, 1981. Simi-
larly, if the subchapter ceases to apply
to such State on January 1, 1982, it
would cease to apply to calendar-year
taxpayers after the end of calendar
year 1981; but it would cease to apply
(except for purposes of chapter 24) to
fiscal-year taxpayers at the end of
their fiscal years which are in progress
on January 1, 1982. The cessation of ap-
plicability of subchapter E to a State
does not affect rights, duties, and li-
abilities with respect to any taxable
year for which subchapter E does apply
with respect to any taxpayer (or his
employer).

(b) Special rules pertaining to with-
holding—(1) Subchapter E beginning to
apply. The Federal withholding system
provided in chapter 24 shall go into ef-
fect for State individual income tax
purposes with respect to wages paid on
or after the January 1 as of which sub-
chapter E begins to apply to a State. If
an employee is subject to a qualified
tax imposed by the State, such with-
holding system shall apply to his wages
paid on or after that January 1, with-
out regard to whether he is a calendar-
year or fiscal-year taxpayer. See
§ 301.6363–3 with respect to transition-
year rules.

(2) Subchapter E ceasing to apply. The
Federal withholding system provided
in chapter 24 shall cease to be effective
for State tax purposes with respect to
wages paid on or after the January 1 as
of which subchapter E ceases to apply
to the State, although fiscal-year tax-
payers of that State continue to be
subject to the other provisions of sub-
chapter E for the remainder of their
fiscal years then in progress. See
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§ 301.6363–3 with respect to transition-
year rules.

[T.D. 7577, 43 FR 59375, Dec. 20, 1978]

ABATEMENTS, CREDITS, AND REFUNDS

Procedure in General

§ 301.6401–1 Amounts treated as over-
payments.

(a) The term ‘‘overpayment’’ in-
cludes:

(1) Any payment of any internal rev-
enue tax which is assessed or collected
after the expiration of the period of
limitation applicable thereto.

(2) Any amount allowable for a tax-
able year as credits under sections 31
(relating to tax withheld on wages), 39
(relating to certain uses of gasoline,
special fuels, and, lubricating oil), 43
(relating to earned income credit), and
667(b) (relating to taxes paid by certain
trusts) which exceeds the tax imposed
by subtitle A of the Code (reduced by
the credits allowable under subpart A
of part IV of subchapter A of chapter 1
of the Code, other than the credits al-
lowable under sections 31, 39, and 43)
for such year.

(b) An amount paid as tax shall not
be considered not to constitute an
overpayment solely by reason of the
fact that there was no tax liability in
respect of which such amount was paid.

[T.D. 7204, 37 FR 17158, Aug. 25, 1972, as
amended by T.D. 7537, 43 FR 13878, Apr. 3,
1978]

§ 301.6402–1 Authority to make credits
or refunds.

The Commissioner, within the appli-
cable period of limitations, may credit
any overpayment of tax, including in-
terest thereon, against any out-
standing liability for any tax (or for
any interest, additional amount, addi-
tion to the tax, or assessable penalty)
owed by the person making the over-
payment and the balance, if any, shall
be refunded, subject to sections 6402 (c)
and (d) and the regulations thereunder,
to that person by the Commissioner.

[T.D. 8053, 50 FR 39662, Sept. 30, 1985]

§ 301.6402–2 Claims for credit or re-
fund.

(a) Requirement that claim be filed. (1)
Credits or refunds of overpayments
may not be allowed or made after the
expiration of the statutory period of
limitation properly applicable unless,
before the expiration of such period, a
claim therefor has been filed by the
taxpayer. Furthermore, under section
7422, a civil action for refund may not
be instituted unless a claim has been
filed within the properly applicable pe-
riod of limitation.

(2) In the case of a claim filed prior
to April 15, 1968, the claim together
with appropriate supporting evidence
shall be filed in the office of the inter-
nal revenue officer to whom the tax
was paid or with the assistant regional
Commissioner (alcohol, tobacco, and
firearms) where the regulations re-
specting the particular tax to which
the claim relates specifically require
the claim to be filed with that officer.
Except as provided in paragraph (b) of
§ 301.6091–1 (relating to hand-carried
documents), in the case of a claim filed
after April 14, 1968, the claim, together
with appropriate supporting evidence,
shall be filed (i) with the Director of
International Operations if the tax was
paid to him or (ii) with the assistant
regional Commissioner (alcohol, to-
bacco, and firearms) where the regula-
tions respecting the particular tax to
which the claim relates specifically re-
quire the claim to be filed with that of-
ficer; otherwise, the claim with appro-
priate supporting evidence must be
filed with the service center serving
the internal revenue district in which
the tax was paid. As to interest in the
case of credits or refunds, see section
6611. See section 7502 for provisions
treating timely mailing as timely fil-
ing and section 7503 for time for filing
claim when the last day falls on Satur-
day, Sunday, or legal holiday.

(b) Grounds set forth in claim. (1) No
refund or credit will be allowed after
the expiration of the statutory period
of limitation applicable to the filing of
a claim therefor except upon one or
more of the grounds set forth in a
claim filed before the expiration of
such period. The claim must set forth
in detail each ground upon which a
credit or refund is claimed and facts
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sufficient to apprise the Commissioner
of the exact basis thereof. The state-
ment of the grounds and facts must be
verified by a written declaration that
it is made under the penalties of per-
jury. A claim which does not comply
with this paragraph will not be consid-
ered for any purpose as a claim for re-
fund or credit.

(2) Neither the district director nor
the director of the regional service cen-
ter has authority to refund on equi-
table grounds penalties or other
amounts legally collected.

(c) Form for filing claim. Except for
claims filed after June 30, 1976 for the
refunding of overpayment of income
taxes, all claims by taxpayers for the
refunding of taxes, interest, penalties,
and additions to tax shall be made on
Form 843. For special rules applicable
to income tax, see § 301.6402–3. For
other provisions relating to credits and
refunds of taxes other than income tax,
see the regulations relating to the par-
ticular tax.

(d) Separate claims for separate taxable
periods. In the case of income, gift, and
Federal unemployment taxes, a sepa-
rate claim shall be made for each type
of tax for each taxable year or period.

(e) Proof of representative capacity. If a
return is filed by an individual and,
after his death, a refund claim is filed
by his legal representative, certified
copies of the letters testamentary, let-
ters of administration, or other similar
evidence must be annexed to the claim,
to show the authority of the legal rep-
resentative to file the claim. If an ex-
ecutor, administrator, guardian, trust-
ee, receiver, or other fiduciary files a
return and thereafter a refund claim is
filed by the same fiduciary, documen-
tary evidence to establish the legal au-
thority of the fiduciary need not ac-
company the claim, provided a state-
ment is made in the claim showing
that the return was filed by the fidu-
ciary and that the latter is still acting.
In such cases, if a refund is to be paid,
letters testamentary, letters of admin-
istration, or other evidence may be re-
quired, but should be submitted only
upon the receipt of a specific request
therefor. If a claim is filed by a fidu-
ciary other than the one by whom the
return was filed, the necessary docu-
mentary evidence should accompany

the claim. A claim may be executed by
an agent of the person assessed, but in
such case a power of attorney must ac-
company the claim.

(f) Mailing of refund check. (1) Checks
in payment of claims allowed will be
drawn in the names of the persons enti-
tled to the money and, except as pro-
vided in subparagraph (2) of this para-
graph (f), the checks may be sent direct
to the claimant or to such person in
care of an attorney or agent who has
filed a power of attorney specifically
authorizing him to receive such
checks.

(2) Checks in payment of claims
which have either been reduced to
judgment or settled in the course or as
a result of litigation will be drawn in
the name of the person or persons enti-
tled to the money and will be sent to
the Assistant Attorney General, Tax
Division, Department of Justice, for
delivery to the taxpayer or the counsel
of record in the court proceeding.

(3) For restrictions on the assign-
ment of claims, see section 3477 of the
Revised Statutes (31 U.S.C. 203).

[32 FR 15241, Nov. 3, 1967, as amended by T.D.
7008, 34 FR 3673, Mar. 1, 1969; T.D. 7188, 37 FR
12794, June 29, 1972; T.D. 7410, 41 FR 11020,
Mar. 16, 1976; T.D. ATF–33, 41 FR 44038, Oct.
6, 1976; T.D. 7484, 42 FR 22143, May 2, 1977]

§ 301.6402–3 Special rules applicable to
income tax.

(a) In the case of a claim for credit or
refund filed after June 30, 1976—

(1) In general, in the case of an over-
payment of income taxes, a claim for
credit or refund of such overpayment
shall be made on the appropriate in-
come tax return.

(2) In the case of an overpayment of
income taxes for a taxable year of an
individual for which a Form 1040 or
1040A has been filed, a claim for refund
shall be made on Form 1040X (‘‘Amend-
ed U.S. Individual Income Tax Re-
turn’’).

(3) In the case of an overpayment of
income taxes for a taxable year of a
corporation for which a Form 1120 has
been filed, a claim for refund shall be
made on Form 1120X (‘‘Amended U.S.
Corporation Income Tax Return’’).

(4) In the case of an overpayment of
income taxes for a taxable year for
which a form other than Form 1040,
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1040A, or 1120 was filed (such as Form
1041 (U.S. Fiduciary Income Tax Re-
turn) or Form 990T (Exempt Organiza-
tion Business Income Tax Return)), a
claim for credit or refund shall be
made on the appropriate amended in-
come tax return.

(5) A properly executed individual, fi-
duciary, or corporation original in-
come tax return or an amended return
(on 1040X or 1120X if applicable) shall
constitute a claim for refund or credit
within the meaning of section 6402 and
section 6511 for the amount of the over-
payment disclosed by such return (or
amended return). For purposes of sec-
tion 6511, such claim shall be consid-
ered as filed on the date on which such
return (or amended return) is consid-
ered as filed, except that if the require-
ments of § 301.7502–1, relating to timely
mailing treated as timely filing are
met, the claim shall be considered to
be filed on the date of the postmark
stamped on the cover in which the re-
turn (or amended return) was mailed. A
return or amended return shall con-
stitute a claim for refund or credit if it
contains a statement setting forth the
amount determined as an overpayment
and advising whether such amount
shall be refunded to the taxpayer or
shall be applied as a credit against the
taxpayer’s estimated income tax for
the taxable year immediately suc-
ceeding the taxable year for which such
return (or amended return) is filed. If
the taxpayer indicates on its return (or
amended return) that all or part of the
overpayment shown by its return (or
amended return) is to be applied to its
estimated income tax for its suc-
ceeding taxable year, such indication
shall constitute an election to so apply
such overpayment, and no interest
shall be allowed on such portion of the
overpayment credited and such amount
shall be applied as a payment on ac-
count of the estimated income tax for
such year or the installments thereof.

(6) Notwithstanding paragraph (a)(5)
of this section, the Internal Revenue
Service, within the applicable period of
limitations, may credit any overpay-
ment of individual, fiduciary, or cor-
poration income tax, including interest
thereon, against—

(i) First, any outstanding liability
for any tax (or for any interest, addi-

tional amount, additions to the tax, or
assessable penalty) owed by the tax-
payer making the overpayment;

(ii) Second, in the case of an indi-
vidual taxpayer, amounts of past-due
support assigned to a State under sec-
tion 402(a)(26) or 471(a)(17) of the Social
Security Act under procedures set
forth in the regulations under section
6402(c);

(iii) Third, past-due and legally en-
forceable debt under procedures set
forth in the regulations under section
6402(d); and

(iv) Fourth, qualifying amounts of
past-due support not assigned to a
State under procedures set forth in the
regulations under section 6402 (c).

Only the balance, if any, of the over-
payment remaining after credits de-
scribed in this paragraph (a)(6) shall be
treated in the manner so elected.

(b) In the case of a claim for credit or
refund filed before July 1, 1976—

(1) In the case of income tax, claims
for refund may not only be made on
Form 843 but may also be made on any
individual, fiduciary, or corporation in-
come tax return, or on any amended in-
come tax return.

(2) In the case of an overpayment for
a taxable year of an individual for
which a Form 1040 or Form 1040A has
been filed, claim for refund may be
made on Form 1040X (‘‘Amended U.S.
Individual Income Tax Return’’). In
cases to which this subparagraph ap-
plies, the taxpayer is encouraged to use
Form 1040X.

(3) In the case of an overpayment for
a taxable year of a corporation for
which a corporation tax return has
been filed, claim for refund may be
made on Form 1120X (‘‘Amended U.S.
Corporation Income Tax Return’’). In
cases to which this subparagraph ap-
plies, the taxpayer is encouraged to use
Form 1120X.

(4) A properly executed individual, fi-
duciary, or corporation income tax re-
turn shall, at the election of the tax-
payer, constitute a claim for refund or
credit within the meaning of section
6402 and section 6511 for the amount of
the overpayment disclosed by such re-
turn. For purposes of section 6511, such
claim shall be considered as filed on

VerDate 11<MAY>2000 13:30 May 01, 2001 Jkt 194096 PO 00000 Frm 00325 Fmt 8010 Sfmt 8010 Y:\SGML\194096T.XXX pfrm08 PsN: 194096T



326

26 CFR Ch. I (4–1–01 Edition)§ 301.6402–3

the date on which such return is con-
sidered as filed, except that if the re-
quirements of § 301.7502–1, relating to
timely mailing treated as timely filing,
are met the claim shall be considered
to be filed on the date of the postmark
stamped on the cover in which the re-
turn was mailed.

(5) An election to treat the return as
a claim for refund or credit shall be
evidenced by a statement on the return
setting forth the amount determined as
an overpayment and advising whether
such amount shall be refunded to the
taxpayer or shall be applied as a credit
against the taxpayer’s estimated in-
come tax for the taxable year imme-
diately succeeding the taxable year for
which such return is filed. If the tax-
payer elects to have all or part of the
overpayment shown by his return ap-
plied to his estimated income tax for
his succeeding taxable year, no interest
shall be allowed on such portion of the
overpayment credited and such amount
shall be applied as a payment on ac-
count of the estimated income tax for
such year or the installments thereof.

(6) Notwithstanding elections made
under paragraph (b)(5) of this section
for taxable years ending after Decem-
ber 20, 1972, the Commissioner, within
the applicable period of limitations,
may credit any overpayment of indi-
vidual, fiduciary, or corporation in-
come tax, against any outstanding li-
ability for any tax (or for any interest,
additional amount, addition to the tax,
or assessable penalty) owed by the tax-
payer making the overpayment, and
only the balance, if any, shall be treat-
ed in the manner so elected.

(c) The filing of a properly executed
income tax return shall, in any case in
which the taxpayer is not required to
show his tax on such form (see section
6014 and the regulations thereunder),
be treated as a claim for refund (or for
claims filed before July 1, 1976, con-
stitute an election by the taxpayer to
have the return treated as a claim for
refund), and such return shall con-
stitute a claim for refund within the
meaning of section 6402 and section
6511 for the amount of the overpayment
shown by the computation of the tax
made by the district director or the di-
rector of the regional service center on
the basis of the return. For purposes of

section 6511, such claim shall be consid-
ered as filed on the date on which such
return is considered as filed, except
that if the requirements of § 301.7502–1,
relating to timely mailing treated as
timely filing, are met the claim shall
be considered to be filed on the date of
the postmark stamped on the cover in
which the return was mailed.

(d) In any case in which a taxpayer
elects to have an overpayment re-
funded to him he may not thereafter
change his election to have the over-
payment applied as a payment on ac-
count of his estimated income tax.

(e) In the case of a nonresident alien
individual or foreign corporation, the
appropriate income tax return on
which the claim for refund or credit is
made must contain the tax identifica-
tion number of the taxpayer required
pursuant to section 6109 and the entire
amount of income of the taxpayer sub-
ject to tax, even if the tax liability for
that income was fully satisfied at
source through withholding under
chapter 3 of the Internal Revenue Code
(Code). Also, if the overpayment of tax
resulted from the withholding of tax at
source under chapter 3 of the Code, a
copy of the Form 1042–S required to be
provided to the beneficial owner pursu-
ant to § 1.1461–1(c)(1)(i) of this chapter
must be attached to the return. For
purposes of claiming a refund, the
Form 1042–S must include the taxpayer
identifying number of the beneficial
owner even if not otherwise required.
No claim of refund or credit under
chapter 65 of the Code may be made by
the taxpayer for any amount that the
payor has repaid to the taxpayer pursu-
ant to § 1.1461–2(a)(2) of this chapter,
that was subject to a set-off pursuant
to § 1.1461–2(a)(3) of this chapter, or in
accordance with the provisions of an
agreement that a qualified inter-
mediary described in § 1.1441–1(e)(5)(ii)
has in effect with the Internal Revenue
Service. Upon request, a taxpayer must
also submit such documentation as the
Commissioner (or delegate), the Dis-
trict Director, or the Assistant Com-
missioner (International), may require
establishing that the taxpayer is the
beneficial owner of the income for
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which a claim of refund or credit is
being made.

[32 FR 15241, Nov. 3, 1967, as amended by T.D.
7102, 36 FR 5498, Mar. 24, 1971; T.D. 7234, 37 FR
28163, Dec. 21, 1972; T.D. 7293, 38 FR 32804,
Nov. 28, 1973; T.D. 7298, 38 FR 35234, Dec. 26,
1973; T.D. 7410, 41 FR 11020, Mar. 16, 1976; T.D.
7808, 47 FR 5714, Feb. 8, 1982; T.D. 8053, 50 FR
39662, Sept. 30, 1985; T.D. 8734, 62 FR 53495,
Oct. 14, 1997]

§ 301.6402–4 Payments in excess of
amounts shown on return.

In certain cases, the taxpayer’s pay-
ments in respect of his tax liability,
made before the filing of his return,
may exceed the amount of tax shown
on the return. For example, such pay-
ments may arise in the case of the in-
come tax when the estimated tax or
the credit for income tax withheld at
the source on wages exceeds the
amount of tax shown on the return, or
where a corporation obtains an exten-
sion of time for filing its return and
makes installment payments based on
its estimate of its tax liability which
exceed the tax liability shown on the
return subsequently filed. In any case
in which the district director or the di-
rector of the regional service center de-
termines that the payments by the tax-
payer (made within the period pre-
scribed for payment and before the fil-
ing of the return) are in excess of the
amount of tax shown on the return, he
may make credit or refund of such
overpayment without awaiting exam-
ination of the completed return and
without awaiting filing of a claim for
refund. However, the provisions of
§§ 301.6402–2 and 301.6402–3 are applica-
ble to such overpayment, and tax-
payers should submit claims for refund
(if the income tax return is not itself a
claim for refund, as provided in
§ 301.6402–3) to protect themselves in
the event the district director or the
director of the regional service center
fails to make such determination and
credit or refund. The provisions of sec-
tion 6405 (relating to reports of refunds
of more than $100,000 to the Joint Com-
mittee on Internal Revenue Taxation)
are not applicable to the overpayments
described in this section caused by
timely payments of tax which exceed
the amount of tax shown on a timely
return.

§ 301.6402–5 Offset of past-due support
against overpayment.

(a) Introduction—(1) Scope. Section
6402(c) requires the Secretary of the
Treasury or his delegate to reduce the
amount of any overpayment to be re-
funded to a person making an overpay-
ment by the amount of past-due sup-
port owed by that person of which the
Secretary has been notified in accord-
ance with section 464 of the Social Se-
curity Act. Past-due support shall be
collected by offset under section 6402(c)
and this section in the same manner as
if it were a liability for tax imposed by
the Internal Revenue Code of 1954 (ex-
cept that a liability for tax shall be
given priority with respect to offset
arising under section 6402(a)). Collec-
tion by offset under section 6402(c) of
this section is a collection procedure
separate from the collection proce-
dures provided by section 6305 and
§ 301.6305–1, relating to assessment and
collection of certain child and spousal
support liabilities. The sole collection
procedure provided by section 6402(c)
and this section is that of offset
against overpayment. Section 6305 and
§ 301.6305–1, by contrast, provide for
other collection procedures in addition
to collection by offset against overpay-
ment. Sections 6305 and 6402(c) have
differing procedural requirements and
may be used separately or in conjunc-
tion with each other.

(2) General rule. An amount of past-
due support qualifies for offset under
this section if it satisfies the require-
ments of paragraph (b) of this section.
A State shall submit to the Depart-
ment of Health and Human Services a
notification of liability for qualifying
past-due support containing the infor-
mation described in paragraph (c) of
this section. A qualifying amount of
past-due support owed by a taxpayer
who has made an overpayment shall be
collected in accordance with the proce-
dures set forth in paragraph (d) of this
section. Under paragraph (d), the bal-
ance of any overpayment remaining
after crediting of the overpayment
under section 6402(a) to any liability
for an internal revenue tax on the part
of the taxpayer shall be offset by the
amount of past-due support of which
the Internal Revenue Service has been
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notified. The amount of the overpay-
ment not subject to offset for any li-
ability for an internal revenue tax or
for past-due support shall be promptly
refunded to the taxpayer. Paragraph (e)
of this section requires that the Inter-
nal Revenue Service notify the tax-
payer of the amount of the offset and
of the State to which it has been paid.
Under procedures set forth in para-
graph (f) of this section, amounts col-
lected by offset shall be transferred to
a special account maintained by the
Bureau of Government Financial Oper-
ations for distribution to the States.
The Internal Revenue Service shall
make monthly collection reports to the
Secretary of Health and Human Serv-
ices or his delegate. The States shall
reimburse the Secretary of the Treas-
ury for the full cost of the refund offset
under paragraph (g) of this section.

(b) Past-due support—(1) Definition.
For purposes of this section, the term
‘‘past-due support’’ means the amount
of a delinquent obligation, which
amount was determined under a court
order, or an order pursuant to an ad-
ministrative process established under
State law, for support and maintenance
of a child or of a child and the parent
with whom the child is living.

(2) Past-due support qualifying for off-
set. Past-due support qualifies for offset
under section 6402(c) and this section
if—

(i) There has been as assignment of
the support obligation to a State pur-
suant to section 402(a)(26) of the Social
Security Act (relating to aid and serv-
ice to needy families with children)
and that State has made reasonable ef-
forts to collect the amount of the obli-
gation;

(ii) The amount of past-due support
is not less than $150.00;

(iii) The past-due support has been
delinquent for three months or longer;
and

(iv) A notificaton of liability for
past-due support has been received by
the Secretary of the Treasury as pre-
scribed by paragraph (c) of this section.

(c) Notification of liability for past-due
support—(1) Form. A State shall, by Oc-
tober 1 of each year, submit a notifica-
tion (or notifications) of liability for
past-due support on magnetic tape to
the Special Collection Activities Unit.

Office of Child Support Enforcement,
Department of Health and Human
Services, 6110 Executive Boulevard,
Suite 900, Rockville, Maryland 20852,
Attention: Tax Refund Offset—Tape
Processing.

(2) Content. The notification of liabil-
ity for past-due support shall contain
with respect to each taxpayer—

(i) The name of the taxpayer who
owes the past-due support;

(ii) The social security number of
that taxpayer;

(iii) The amount of past-due support
owed; and

(iv) The alphabetical designation of
the State submitting the notification
of liability for past-due support.
The Secretary of Health and Human
Services may also require such other
information from the State submitting
the notification as is necessary for his
orderly consolidation of data for trans-
mittal to the Internal Revenue Service.

(3) Transmittal of notification to Inter-
nal Revenue Service. The Secretary of
Health and Human Services shall, by
December 1 of each year, consolidate
and transmit to the Internal Revenue
Service on magnetic tape the data con-
tained in the notifications of liability
for past-due support submitted by the
participating States.

(4) Correction of notification. If, after
submitting a notification of liability
for past-due support, a State deter-
mines that an error has been made
with respect to the information con-
tained in the notification, or if a State
receives a payment or credits a pay-
ment to the account of a taxpayer
named in this notification, the State
shall promptly notify the Office of
Child Support Enforcement of the De-
partment of Health and Human Serv-
ices of these corrections in accordance
with any time limitations specified by
the Office of Child Support Enforce-
ment. That Office shall promptly
transmit these corrections to the In-
ternal Revenue Service and the Inter-
nal Revenue Service shall make the ap-
propriate correction of the notification
of liability for past-due support. How-
ever, in no case shall a State notify the
Internal Revenue Service under this
paragraph (c)(4) of an increased amount
of past-due support owed by a taxpayer
named in its notification of liability
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for past-due support. The correction
notification described in this para-
graph (c)(4) is to be submitted only for
the purpose of completing or correcting
the information contained in the noti-
fication of liability for past-due sup-
port.

(d) Collection—(1) Priority of offset for
outstanding tax liability. Under section
6402(a) and § 301.6402–1, the Commis-
sioner may credit any overpayment of
tax against any outstanding liability
for any tax owed by the person making
the overpayment. Only the balance re-
maining after such crediting is avail-
able for offset under section 6402(c) of
this section. Thus, if a taxpayer mak-
ing an overpayment has both an out-
standing tax liability and a liability
for past-due support subject to this sec-
tion, then the entire amount of the
overpayment shall be credited first
against the outstanding tax liability
under section 6402(a) and § 301.6402–1
and only the remainder, if any, of the
overpayment will be offset by the
amount of past-due support. However,
an overpayment shall be offset by an
amount of past-due support under sec-
tion 6402(c) before any crediting of the
overpayment to any future liability for
an internal revenue tax. Thus, for ex-
ample, if no outstanding tax liability is
owed and the amount of an overpay-
ment is equal to or less than the
amount of past-due support, the Inter-
nal Revenue Service shall offset the
overpayment by the amount of past-
due support before crediting the over-
payment against the taxpayer’s esti-
mated income tax for the succeeding
taxable year under section 6402(b).

(2) Amounts subject to offset. The bal-
ance of any overpayment remaining
after a crediting of the overpayment
under section 6402(a) to any out-
standing liability for tax on the part of
the taxpayer shall be offset by the
amount of past-due support of which
the Internal Revenue Service has been
notified under this section.

(3) Amounts not subject to offset. The
amount of an overpayment not subject
to offset for any liability for tax or for
past-due support shall be promptly re-
funded to the taxpayer.

(e) Notice of offset. The Internal Rev-
enue Service shall notify the taxpayer
in writing of the amount and date of

the offset for past-due support and of
the State to which this amount of past-
due support has been paid.

(f) Disposition of amounts collected.
Amounts collected under this section
shall be transferred to a special ac-
count maintained by the Bureau of
Government Financial Operations. The
Internal Revenue Service shall advise
the Secretary of Health and Human
Services or his delegate on a monthly
basis of the names and social security
numbers of the taxpayers from whom
the amounts of past-due support were
collected, of the amounts collected
from each taxpayer, and of the State
on whose behalf each collection was
made. After authorization by the Divi-
sion of Finance of the Social Security
Administration, the Bureau of Govern-
ment Financial Operations of the De-
partment of the Treasury shall pay to
the participating States amounts equal
to the amounts collected under this
section.

(g) Fee. A refund offset fee in the
amount of $17.00 per offset for taxable
year 1981, or such greater or smaller
amount as the Secretary of the Treas-
ury and the Secretary of Health and
Human Services have agreed to be suf-
ficient to reimburse the Internal Rev-
enue Service for the full cost of the off-
set procedure, shall be billed and col-
lected from the participating States by
the Secretary of Health and Human
Services or his delegate and deposited
in the United States Treasury and
credited to the appropriation accounts
of the Internal Revenue Service which
bore all or part of the costs involved in
making the collection.

(h) Effective dates. This section ap-
plies to refunds payable on or before
January 1, 1999. For the rules applica-
ble after January 1, 1999, see 31 CFR
part 285.

[T.D. 7895, 48 FR 22709, May 20, 1983, as
amended by T.D. 8837, 64 FR 48548, Sept. 7,
1999]

§ 301.6402–6 Offset of past-due, legally
enforceable debt against overpay-
ment.

(a) General rule. (1) A Federal agency
(as defined in section 6402(f)) that has
entered into an agreement with the In-
ternal Revenue Service with regard to
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its participation in the tax refund off-
set program and that is owed a past-
due, legally enforceable debt may refer
the past-due, legally enforceable debt
to the Internal Revenue Service to be
collected by Federal tax refund offset.
The Service shall, after making appro-
priate credits as provided by § 301.6402–
3(a)(6) (i) and (ii), reduce the amount of
any overpayment payable to a tax-
payer by the amount of any past-due,
legally enforceable debt owed to the
agency and properly referred to the
Service. This section does not apply to
any debt subject to section 464 of the
Social Security Act (past-due support).

(2)(i) This section applies to OASDI
overpayments provided the require-
ments of 31 U.S.C. 3720A(f)(1) and (2)
are met with respect to such overpay-
ments.

(ii) For purposes of this section,
‘‘OASDI overpayment’’ means any
overpayment of benefits made to an in-
dividual under title II of the Social Se-
curity Act.

(b) Eligible Federal agencies. (1) A Fed-
eral agency is eligible to participate in
the tax refund offset program if the
agency—

(i) Has promulgated temporary of
final regulations under 31 U.S.C. 3720A,
governing the operation of the Federal
tax refund offset program in the agen-
cy;

(ii) Has promulgated temporary or
final regulations under 31 U.S.C. 3716,
governing the operation of the admin-
istrative offset program in the agency;
and

(iii) Has promulgated temporary or
final regulations under 5 U.S.C. 5514(a),
governing the operation of the salary
offset program in the agency (unless
the agency has certified that, relying
on the most current information rea-
sonably available, it will not refer to
the Service any names of present or
former Federal employees or other per-
sons whose debts are subject to offset
under the provisions of 5 U.S.C.
5514(a)(1)).

(2) An agency prohibited by Federal
law from meeting any of the require-
ments of paragraph (b)(1) or (c) of this
section shall notify the Service in writ-
ing of the specific legal impediment to
meeting these requirements. This noti-
fication shall be made prior to entering

into an agreement with the Service to
participate in the tax refund offset pro-
gram. The Service will determine in
writing whether the agency is prohib-
ited by Federal law from meeting any
of the requirements of paragraph (b)(1)
or (c) of this section. The Service will
waive in writing any requirement that
it determines the agency is prohibited
by Federal law from meeting.

(c) Past-due, legally enforceable debt el-
igible for refund offset. For purposes of
this section, a Federal agency may
refer a past-due, legally enforceable
debt to the Service for offset if—

(1) Except in the case of a judgment
debt or any debts specifically exempt
from this requirement (for example,
debts referred by the Department of
Education that were pending on or
after April 9, 1991, and referred to the
Service for offset before November 15,
1992), the debt is referred for offset
within ten years after the agency’s
right of action accrues;

(2) The debt cannot be currently col-
lected pursuant to the salary offset
provisions of 5 U.S.C. 5514(a)(1);

(3) The debt is ineligible for adminis-
trative offset under 31 U.S.C. 3716(a) by
reason of 31 U.S.C. 3716(c)(2), or cannot
be currently collected by administra-
tive offset under 31 U.S.C. 3716(a) by
the referring agency against amounts
payable to the taxpayer by the refer-
ring agency;

(4) The agency has notified, or has
made a reasonable attempt to notify,
the taxpayer that the debt is past-due,
and unless repaid within 60 days there-
after, will be referred to the Service for
offset against an overpayment of tax;

(5) The agency has given the tax-
payer at least 60 days to present evi-
dence that all or part of the debt is not
past-due or legally enforceable, has
considered any evidence presented by
the taxpayer, and has determined that
the debt is past-due and legally en-
forceable;

(6) The debt has been disclosed by the
agency to a consumer reporting agency
as authorized by 31 U.S.C. 3711(f), un-
less the consumer reporting agency
would be prohibited from reporting in-
formation concerning the debt by rea-
son of 15 U.S.C. 1681c, or unless the
amount of the debt does not exceed
$100;

VerDate 11<MAY>2000 13:30 May 01, 2001 Jkt 194096 PO 00000 Frm 00330 Fmt 8010 Sfmt 8010 Y:\SGML\194096T.XXX pfrm08 PsN: 194096T



331

Internal Revenue Service, Treasury § 301.6402–6

(7) The debt is at least $25; and
(8) In the case of an OASDI overpay-

ment—
(i) The individual is not currently en-

titled to monthly insurance benefits
under title II of the Social Security
Act;

(ii) The notice describes conditions
under which the Department of Health
and Human Services is required to
waive recovery of the overpayment, as
provided under section 204(b) of the So-
cial Security Act; and

(iii) If the taxpayer files for a waiver
under section 204(b) of the Social Secu-
rity Act within the 60-day notice pe-
riod, the agency has considered the
taxpayer’s request.

(d) Pre-offset notice and consideration
of evidence. (1) For purposes of para-
graph (c)(4) of this section, an agency
has made a reasonable attempt to no-
tify the taxpayer if the agency uses the
most recent address information ob-
tained from the Service pursuant to
section 6103(m) (2), (4), or (5) of the
Code, unless the agency receives clear
and concise notification from the tax-
payer that notices from the agency are
to be sent to an address different from
the address obtained from the Service.
Clear and concise notification means
that the taxpayer has provided the
agency with written notification in-
cluding the taxpayer’s name and iden-
tifying number (as defined in section
6109), the taxpayer’s new address, and
the taxpayer’s intent to have agency
notices sent to the new address.

(2) For purposes of paragraph (c)(5) of
this section, if the evidence presented
by the taxpayer is considered by an
agent of the agency, or other entities
or persons acting on the agency’s be-
half, the taxpayer must be accorded at
least 30 days from the date the agent or
other entity or person determines that
all or part of the debt is past-due and
legally enforceable to request review
by an officer or employee of the agency
of any unresolved dispute. The agency
must then notify the taxpayer of its
decision.

(e) Referral of past-due, legally enforce-
able debt. A Federal agency must refer
a past-due, legally enforceable debt to
the Service in the time and manner
prescribed by the Service. The referral
must contain—

(1) The name and identifying number
(as defined in section 6109) of the tax-
payer who is responsible for the debt;

(2) The amount of such past-due and
legally enforceable debt;

(3) The date on which the debt be-
came past-due;

(4) The designation of the Federal
agency or subagency referring the debt;
and

(5) In the case of an OASDI overpay-
ment, a certification by the Secretary
of Health and Human Services desig-
nating whether the amount payable to
the agency is to be deposited in either
the Federal Old-Age and Survivors In-
surance Trust Fund or the Federal Dis-
ability Insurance Trust Fund, but not
both.

(f) Correction of referral. If, after refer-
ring a past-due, legally enforceable
debt to the Service as provided by
paragraph (e) of this section, an agency
determines that an error has been
made with respect to the information
transmitted to the Service, or if an
agency receives a payment or credits a
payment to the account of a taxpayer
referred to the Service for offset, the
agency shall promptly notify the Serv-
ice. The Service shall make the appro-
priate correction of its records. How-
ever, this paragraph (f) does not permit
an agency to increase the amount of a
past-due, legally enforceable debt or
refer additional debtors to the Service
for offset after an agency makes its
original referral of debts for tax refund
offset. The agency may refer additional
debts to the Service for refund offset in
subsequent tax refund offset years.

(g) Priorities for offset. (1) An overpay-
ment shall be reduced first by the
amount of an outstanding liability for
any tax under section 6402(a); second,
by the amount of any past-due support
assigned to a State under section
402(a)(26) or section 471(a)(17) of the So-
cial Security Act which is to be offset
under section 6402(c) and the regula-
tions thereunder; third, by the amount
of any past-due, legally enforceable
debt owed to a Federal agency under
section 6402(d) and this section; and
fourth, by the amount of any quali-
fying past-due support not assigned to
a State which is to be offset under sec-
tion 6402(c) and the regulations there-
under.
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(2) If a taxpayer owes more than one
past-due, legally enforceable debt to a
Federal agency or agencies, the over-
payment shall be credited against the
debts in the order in which the debts
accrued. A debt shall be considered to
have accrued at the time at which the
agency determines that the debt be-
came past due.

(3) Reduction of the overpayment
pursuant to section 6402 (a), (c), and (d)
shall occur prior to crediting the over-
payment to any future liability for an
internal revenue tax. Any amount re-
maining after offset under section 6402
(a), (c), and (d) shall be refunded to the
taxpayer, or applied to estimated tax,
if elected by the taxpayer.

(h) Post-offset notice to the taxpayer
and the agency. (1) The Service shall
notify the taxpayer in writing of the
amount and date of the offset for a
past-due, legally enforceable debt and
of the Federal agency to which this
amount has been paid or credited. For
joint returns, see paragraph (i) of this
section.

(2) The Service shall advise each
agency of the names, mailing address-
es, and identifying numbers of the tax-
payers from whom amounts of past-
due, legally enforceable debt were col-
lected and of the amounts collected
from each taxpayer. If the refund from
which an amount of past-due, legally
enforceable debt is to be withheld is
based upon a joint return, the Service
shall notify the agency and furnish the
names and addresses of each taxpayer
filing the joint return.

(i) Offset made with regard to refund
based upon joint return. (1) In the case
of an offset from a refund based on a
joint return, the Service shall issue a
notice in writing to any person who
may have filed a joint return with the
taxpayer, including the amount and
date of any offset and the steps which
the non-debtor spouse may take in
order to secure his or her proper share
of the refund (unless the non-debtor
spouse has already taken these steps
prior to offset).

(2) If the person filing the joint re-
turn with the taxpayer owing the past-
due, legally enforceable debt takes ap-
propriate action to secure his or her
proper share of a refund from which an
offset was made, the Service shall pay

the person his or her share of the re-
fund and shall deduct that amount
from amounts payable to the agency.

(j) Disposition of amounts collected.
Amounts collected under this section
shall be transferred to a special ac-
count maintained by the Financial
Management Service (FMS) for each
Federal agency. If an erroneous pay-
ment is made to any agency, the Serv-
ice shall deduct the amount of such
payment from amounts payable to the
agency.

(k) Fees. The agency shall enter into
a separate agreement with the Service
and FMS to reimburse the Service and
FMS for the full cost of administering
the tax refund offset program. The fees
shall be deducted from amounts col-
lected prior to disposition. The fees
shall be deposited in the United States
Treasury and credited to the appropria-
tion accounts which bore all or part of
the costs involved in administering the
refund offset procedures.

(l) Review of offset of refunds. Any re-
duction of a taxpayer’s refund made
pursuant to section 6402(c) or (d) shall
not be subject to review by any court
of the United States or by the Service
in an administrative proceeding. No ac-
tion brought against the United States
to recover the amount of this reduction
shall be considered to be a suit for re-
fund of tax. Any legal, equitable, or ad-
ministrative action by any person
seeking to recover the amount of the
reduction of the overpayment must be
taken against the Federal agency to
which the amount of the reduction was
paid. Any action which is otherwise
available with respect to recoveries of
overpayments of benefits under section
204 of the Social Security Act must be
taken against the Secretary of Health
and Human Services.

(m) Access to and use of confidential
tax information. Access to and use of
confidential tax information in connec-
tion with the tax refund offset program
are restricted by section 6103 of the
Code. However, section 6103(l)(10) per-
mits Federal officers and employees of
agencies participating in the tax re-
fund offset program to have access to
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and use of confidential tax informa-
tion. Agencies receiving such informa-
tion are subject to the safeguard, rec-
ordkeeping, and reporting require-
ments of section 6103(p)(4) and the reg-
ulations thereunder. The agency shall
inform its officers and employees who
access or use confidential tax informa-
tion of the restrictions and penalties
under the Internal Revenue Code for
misuse of confidential tax information.

(n) Effective dates. This section ap-
plies to refunds payable under section
6402 after April 15, 1992, and on or be-
fore January 1, 1998. For the rules ap-
plicable after January 1, 1998, see 31
CFR part 285.

[T.D. 8413, 57 FR 13038, Apr. 15, 1992; 57 FR
36691, Aug. 14, 1992, as amended by T.D. 8837,
64 FR 48548, Sept. 7, 1999]

§ 301.6402–7 Claims for refund and ap-
plications for tentative carryback
adjustments involving consolidated
groups that include insolvent finan-
cial institutions.

(a) In general—(1) Overview. Section
6402(i) authorizes the Secretary to
issue regulations providing for the pay-
ment of a refund directly to the statu-
tory or court-appointed fiduciary of an
insolvent corporation that was a sub-
sidiary in a consolidated group, to the
extent the Secretary determines that
the refund is attributable to losses or
credits of the insolvent corporation.
This section provides rules for the pay-
ment of refunds and tentative
carryback adjustments to the fiduciary
of an insolvent financial institution
that was a subsidiary in a consolidated
group.

(2) Notice. This section provides no-
tice to the common parent of a consoli-
dated group of which an insolvent fi-
nancial institution is or was a member
that—

(i) The fiduciary for the institution
may, in addition to the common par-
ent, act as agent for the group in cer-
tain matters relating to the tax liabil-
ity of the group in the year in which a
loss arose and for the year to which a
claim for refund or application for ten-
tative carryback adjustment relates;
and

(ii) The Internal Revenue Service
may deal directly with the common
parent or the fiduciary (or both) as

agent for the group to the extent pro-
vided in this section.

(b) Definitions. For purposes of this
section, the following terms have the
meanings set forth below:

(1) Carryback year group. A carryback
year group is a consolidated group of
which a corporation that is or becomes
an insolvent financial institution is a
member during a consolidated
carryback year.

(2) Consolidated carryback year. A con-
solidated carryback year is a consoli-
dated return year to which a loss aris-
ing in a loss year is carried back.

(3) Fiduciary. A fiduciary is—
(i) The Federal Deposit Insurance

Corporation;
(ii) The Resolution Trust Corpora-

tion; or
(iii) Any other entity established by

federal law, or a federal agency, that is
identified by the Commissioner in a
revenue ruling or revenue procedure as
a fiduciary for purposes of this section;

in its capacity as an authorized re-
ceiver or conservator of an insolvent fi-
nancial institution.

(4) Insolvent financial institution. An
insolvent financial institution (an in-
stitution) is a bank or domestic build-
ing and loan association for which the
fiduciary is authorized to act as a re-
ceiver or conservator—

(i) On the ground that the institution
is insolvent within the meaning of 12
U.S.C. 191, 12 U.S.C. 1821(c)(5)(A), 12
U.S.C. 1464(d)(2)(A)(i), or 12 U.S.C.
1464(d)(2)(C)(i) or any applicable state
law (or any successor statute which
adopts a substantially similar stand-
ard); or

(ii) On grounds other than insol-
vency, provided that the institution is
insolvent within the meaning of para-
graph (b)(4)(i) of this section at any
time after commencement of the con-
servatorship or receivership.

A reference to an institution under
these regulations includes, as the con-
text requires, a reference to prede-
cessors and successors of the institu-
tion.

(5) Loss year. A loss year is a taxable
year for which any member or former
member of the carryback year group
claims a loss that may be carried back.
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(6) Loss year group. A loss year group
is a consolidated group of which a cor-
poration that is or becomes an insol-
vent financial institution is a member
during a loss year.

(7) Procedure effective date. The proce-
dure effective date is the day on which
the Internal Revenue Service has proc-
essed the notice described in paragraph
(d)(1) of this section to the extent nec-
essary for all Internal Revenue Service
Centers to have access to information
indicating that—

(i) Appropriate notice to the Internal
Revenue Service has been filed; and

(ii) Payments with respect to losses
of an institution are to be paid in ac-
cordance with the procedures set forth
in this section.

(8) Definitions in § 1.1502–1. Unless oth-
erwise provided, the definitions con-
tained in § 1.1502–1 of this chapter apply
in this section.

(c) Deemed agency status of fiduciary—
(1) In general. Notwithstanding the gen-
eral treatment of a common parent as
the agent of a group under §§ 1.1502–77
and 1.1502–78 of this chapter, if the fidu-
ciary satisfies the notice requirements
of paragraph (d)(1) of this section, the
fiduciary may also be deemed to be an
agent under §§ 1.1502–77 and 1.1502–78 of
this chapter—

(i) Of the loss year group (if any) for
purposes of filing a consolidated return
for the loss year;

(ii) Of the carryback year group for
purposes of filing a claim for refund or
an application for a tentative
carryback adjustment for the consoli-
dated carryback year under paragraph
(e) of this section and receiving pay-
ments of any refund or tentative
carryback adjustment under paragraph
(g) of this section; and

(iii) Of the carryback year group, the
loss year group or any other group of
which the institution is a member for
any matter pertaining to the deter-
mination of the refund or tentative
carryback adjustment, but only to the
extent provided in paragraph (c)(2) of
this section.

(2) Limitation. The fiduciary may act
as an agent for matters described in
paragraph (c)(1)(iii) of this section only
to the extent—

(i) Authorized by the district direc-
tor, in his/her sole discretion, after re-

ceiving a written request from the fidu-
ciary; or

(ii) Requested by the Internal Rev-
enue Service under paragraph (f)(3) of
this section.

(d) Notice requirements—(1) Notice to
the Internal Revenue Service. To satisfy
the notice requirement of this para-
graph (d)(1), the fiduciary must file
Form 56–F, Notice Concerning Fidu-
ciary Relationship of Financial Institu-
tion, with the Internal Revenue Serv-
ice Center indicated on the form. How-
ever, in its sole discretion, the Internal
Revenue Service may treat notice to it
in any other manner as satisfying the
notice requirement under this para-
graph (d)(1).

(2) Notice to the common parent—(i)
Form 56-F. The fiduciary must send a
copy of the form 56–F filed with the In-
ternal Revenue Service Center or any
other notice provided to the Service
under paragraph (d)(1) of this section
to the common parent of the loss year
group (if any) and the common parent
of all carryback year groups (if dif-
ferent from the loss year group).

(ii) Claim for refund and loss year re-
turn. If a claim for refund is filed by
the fiduciary in accordance with para-
graph (e)(1) of this section, the fidu-
ciary must provide a copy of the claim
for refund to the common parent of the
carryback year group. If a loss year re-
turn is filed by the fiduciary in accord-
ance with paragraph (e)(3) of this sec-
tion, the fiduciary must provide a copy
of the loss year return to the common
parent of the loss year group (if any).

(iii) Additional information. The fidu-
ciary must provide to the affected com-
mon parent a copy of the request for
agency status referred to in paragraphs
(c)(2) (i) and (ii) of this section, and a
copy of any additional information
submitted to the Internal Revenue
Service as agent under paragraph
(c)(1)(iii) of this section.

(e) Filing requirements of the fidu-
ciary—(1) Claim for refund by the fidu-
ciary. If the fiduciary accepts a claim
for refund filed by the common parent,
the fiduciary may claim a refund under
this section by filing a copy of the
common parent’s claim for refund. If
no claim for refund is filed by the com-
mon parent for the consolidated
carryback year or the fiduciary does
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not accept a claim for refund filed by
the common parent, the fiduciary may
claim a refund under this section by
filing its own claim for refund under
section 6402, based on all information
pertaining to the institution and all in-
formation pertaining to other members
of the carryback year group and the
loss year group to which the fiduciary
has reasonable access. Any claim for
refund filed by the fiduciary under this
paragraph (e)(1) must contain the title
‘‘Claim for refund under section 6402(i)
of the Code’’ at the top of the first page
of the claim, and the following must be
attached to the claim:

(i) The name and employer identi-
fication number of the institution that
was a member of the carryback year
group;

(ii) The name of the fiduciary;
(iii) A schedule demonstrating that

the amount of the refund claimed by
the fiduciary is determined in accord-
ance with paragraph (g) of this section;

(iv) A representation that the insti-
tution is an insolvent financial institu-
tion as defined in paragraph (b)(4) of
this section;

(v) A representation that the fidu-
ciary has satisfied the requirements set
forth in paragraphs (d)(2)(i) and (ii) of
this section; and

(vi) A statement executed by an au-
thorized representative of the fiduciary
and any paid preparer utilized by the
fiduciary that provides ‘‘Under pen-
alties of perjury, I declare that I have
examined the items listed in § 301.6402–
7T(e)(1)(i) through (v), including ac-
companying schedules and statements,
and to the best of my knowledge and
belief, they are true, correct, and com-
plete. Declaration of preparer (other
than fiduciary) is based on all informa-
tion of which the preparer has any
knowledge.’’

(2) Application for tentative carryback
adjustment pursuant to section 6411. Not-
withstanding section 6411 and § 1.1502–78
of this chapter, an application for a
tentative carryback adjustment must
be signed by both the common parent
of the carryback year group and the fi-
duciary if the payment with respect to
the tentative carryback adjustment is
not made before the procedure effective
date (whether or not the application
was filed before the procedure effective

date). Any application for a tentative
carryback adjustment filed under this
paragraph (e)(2) must contain the title
‘‘Application for tentative carryback
adjustment under section 6402(i) of the
Code’’ at the top of the first page of the
application. In addition, the following
must be attached to the application:

(i) The name and employer identi-
fication number of the institution that
was a member of the carryback year
group;

(ii) The name of the fiduciary;
(iii) A schedule demonstrating that

the amount claimed by the fiduciary is
determined in accordance with para-
graph (g) of this section;

(iv) A representation that the insti-
tution is an insolvent financial institu-
tion as defined in paragraph (b)(4) of
this section; and

(v) A representation that the fidu-
ciary has satisfied the requirements set
forth in paragraph (d)(2)(i) of this sec-
tion.

(3) Loss year return by the fiduciary. If
the institution is a member of a loss
year group, and either the common
parent does not file a loss year return
or the fiduciary does not accept the
loss year return filed by the common
parent, the fiduciary may file a loss
year return with respect to the loss
year group. A loss year return can only
be filed by the fiduciary in conjunction
with the filing of a claim for refund
under paragraph (e)(1).The return must
be based on all information pertaining
to the institution and all information
pertaining to other members to which
the fiduciary has reasonable access.
Any return filed by the fiduciary under
this paragraph (e)(3) must contain the
title ‘‘Loss year return under section
6402(i) of the Code’’ at the top of the
first page of the return, and the fol-
lowing must be attached to the return:

(i) The name and employer identi-
fication number of the institution that
is a member of the loss year group;

(ii) The name of the fiduciary;
(iii) A representation that the insti-

tution is an insolvent financial institu-
tion as defined in paragraph (b)(4) of
this section; and

(iv) A representation that the fidu-
ciary has satisfied the requirements set
forth in paragraphs (d)(2)(i) and (ii) of
this section.
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(4) Additional information. If the fidu-
ciary files additional information
under paragraph (c)(1)(iii) of this sec-
tion, the fiduciary must attach a rep-
resentation that it has satisfied the re-
quirements set forth in paragraph
(d)(2)(iii) of this section.

(5) Election to waiver carryback. Any
election filed after December 30, 1991,
by the common parent of a loss year
group under section 172(b)(3) to relin-
quish the entire carryback period with
respect to a consolidated net operating
loss arising in a loss year is not effec-
tive with respect to the portion of the
consolidated net operating loss attrib-
utable to a subsidiary that is an insti-
tution. Instead, the fiduciary may
make the election under section
172(b)(3) with respect to the portion at-
tributable to the institution after the
notice described in paragraph (d)(1) of
this section is filed. For purposes of
this paragraph (e)(5), the portion at-
tributable to an institution is deter-
mined under the principles of para-
graph (g)(2)(ii) of this section.

(f) Processing and reconciliation of in-
formation by the Internal Revenue Serv-
ice—(1) Loss year return if the insolvent
financial institution is a member of a loss
year group. The Internal Revenue Serv-
ice may, in its sole discretion, adjust a
loss year return filed by the common
parent of a loss year group to take into
account information filed by the fidu-
ciary in accordance with paragraph (e)
of this section, or accept or adjust a
loss year return for the loss year group
filed by the fiduciary. Nothing in this
section relieves the common parent of
a loss year group of its duty to file a
consolidated return taking into ac-
count an institution’s items of income,
gain, loss, deduction, and credit for any
taxable year, or obligates the Internal
Revenue Service to accept a return
filed by the fiduciary as the return of
the loss year group.

(2) Claim for refund with respect to con-
solidated carryback year. The Internal
Revenue Service may, in its sole dis-
cretion, adjust a claim for refund filed
by the common parent of a carryback
year group to take into account infor-
mation filed by the fiduciary in accord-
ance with paragraph (e) of this section,
or accept or adjust a claim for refund
for the carryback year group filed by

the fiduciary. Nothing in this section
obligates the Internal Revenue Service
to pay a claim for refund, or to accept
a claim for refund, filed by the fidu-
ciary as a claim for refund for the
carryback year group.

(3) Additional information. In deter-
mining the amount of any refund that
may be paid to the fiduciary under
paragraph (g) of this section, the Inter-
nal Revenue Service may, in its sole
discretion, take into account any infor-
mation that the Internal Revenue
Service deems relevant and may re-
quire the fiduciary to file any addi-
tional information the Internal Rev-
enue Service deems appropriate.

(g) Payment of a refund or a tentative
carryback adjustment to fiduciary—(1) In
general. If a claim for refund or an ap-
plication for a tentative carryback ad-
justment is filed for the consolidated
carryback year in accordance with
paragraph (e) of this section, the Inter-
nal Revenue Service may, in its sole
discretion, pay to the fiduciary all or
any portion of the refund or tentative
carryback adjustment that the Inter-
nal Revenue Service determines under
this section to be attributable to the
net operating losses of the institution.
Nothing in this section obligates the
Internal Revenue Service to pay to the
fiduciary all or any portion of a claim
for refund or application for tentative
carryback adjustment.

(2) Portion of refund or tentative
carryback adjustment attributable to the
net operating loss of an insolvent finan-
cial institution—(i) In general. The por-
tion of a refund or tentative carryback
adjustment attributable to a net oper-
ating loss of an institution that is car-
ried to a consolidated carryback year
is determined based on the absorption,
as described in paragraph (g)(2)(iii) of
this section, of the institution’s net op-
erating loss carried to the consolidated
carryback year.

(ii) Member’s net operating loss. If the
loss year is a consolidated return year,
references in this section to the net op-
erating loss of a member of the loss
year group is a reference to the portion
of the loss year group’s consolidated
net operating loss attributable to the
member. The consolidated net oper-
ating loss for a taxable year that is at-
tributable to a member is determined
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by a fraction, the numerator of which
is the separate net operating loss of the
member for the year of the loss and the
denominator of which is the sum of the
separate net operating losses for that
year of all members having such losses.
For this purpose, the separate net oper-
ating loss of a member is determined
by computing the consolidated net op-
erating loss by taking into account
only the member’s items of income,
gain, deduction, and loss, including the
member’s losses and deductions actu-
ally absorbed by the group in the tax-
able year (whether or not absorbed by
the member).

(iii) Absorption of net operating losses.
The absorption of net operating losses
generally is determined under applica-
ble principles of the Code and regula-
tions, including the principles of sec-
tion 172 and §§ 1.1502–21(b) or 1.1502–
21A(b) (as appropriate) of this chapter.
Notwithstanding any contrary rule or
principle of the Code or regulations, if
an institution and another member of
the carryback year group have net op-
erating losses that arise in taxable
years ending on the same date and are
carried to the same consolidated
carryback year, the carryback year
group’s consolidated taxable income
for that year is treated as offset first
by the loss attributable to the institu-
tion to the extent thereof.

(3) Examples. For purposes of the ex-
amples in this section, all groups file
consolidated returns, all corporations
have calendar taxable years, the facts
set forth the only corporate activity,
the fiduciary has met the notice and
filing requirements of this section, and
the common parent has filed a return
for the loss year and a claim for refund.
The principles of this paragraph (g) are
illustrated by the following examples.

Example 1. Absorption of net operating
losses. (a) P owns all the stock of S1, an in-
solvent financial institution, and S2, a cor-
poration that is not a financial institution.
For Year 1, P, S1, and S2 each have $50 of in-
come, and the P group’s consolidated taxable
income is $150. On May 31 of Year 2, S1 be-
comes insolvent and is placed in receivership
under the supervision of a fiduciary. For
Year 2, the P group has a consolidated net
operating loss of $200, of which $100 is attrib-
utable to S1 and $100 is attributable to S2.

(b) Under paragraph (g)(2)(iii) of this sec-
tion, the $150 of consolidated taxable income

for Year 1 is offset first by the $100 portion
of the consolidated net operating loss for
Year 2 attributable to S1. The remaining $50
is treated as offset by $50 of the $100 of con-
solidated net operating loss attributable to
S2. Thus, the refund attributable to $100 of
the loss may be payable to the fiduciary and
the refund attributable to $50 of the loss may
be payable to P. The remaining $50 consoli-
dated net operating loss, available to be car-
ried forward, is entirely attributable to S2.

Example 2. Separate return net operating loss.
The facts are the same as in Example 1, ex-
cept that S1 left the P group at the end of
Year 1 and its $100 of loss in Year 2 is in-
curred in a separate return limitation year.
Under paragraph (g)(2)(iii) of this section,
the generally applicable absorption prin-
ciples of section 172 and § 1.1502–21 of this
chapter apply. Although S1 and S2 are car-
rying back losses to Year 1 from taxable
years ending on the same date (Year 2), S1’s
loss is subject to a $50 limitation under
§ 1.1502–21(c) of this chapter and only $50 of
S1’s loss is absorbed before S2’s net oper-
ating loss. Therefore, the refund attributable
to $50 of the net operating loss of S1 may be
payable to the fiduciary, and the refund at-
tributable to $100 of the net operating loss of
S2 may be payable to P. The remaining $50
net operating loss of S1 is available to be
carried forward.

(4) Refund or tentative carryback ad-
justment allocation agreement. The deter-
mination of the portion of any refund
or tentative carryback adjustment
payable to the fiduciary under this
paragraph (g) shall be made without re-
gard to—

(i) Any agreement among the mem-
bers of the consolidated group; or

(ii) Whether the fiduciary is other-
wise entitled to any portion of the re-
fund or tentative carryback adjust-
ment under applicable law.

(h) Credits, net capital losses, and sub-
groups—(1) Credits and net capital
losses—(i) In general. The principles of
this section also apply to credits and
net capital losses, with appropriate ad-
justments to reflect differences be-
tween the rules applicable to net oper-
ating losses and those applicable to
credits and net capital losses.

(ii) Example. The principles of this
paragraph (h)(1) are illustrated by the
following example.

Example. Net capital loss. (a) P owns all
the stock of S1, an insolvent financial insti-
tution, and S2, a corporation that is not a fi-
nancial institution. For Year 1, P, S1, and S2
each have $50 of capital gain, and the P
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group’s consolidated capital gain net income
is $150. On May 31 of Year 2, S1 becomes in-
solvent and is placed in receivership under
the supervision of a fiduciary. For Year 2,
the P group has a consolidated net operating
loss of $100 that is attributable to S1, and a
consolidated net capital loss of $100 that is
attributable to S2.

(b) Under paragraphs (g)(2)(iii) and (h)(1) of
this section, the generally applicable absorp-
tion principles of sections 172 and 1212 and
§§ 1.1502–21(b) and 1.1502–22(b) of this chapter
apply. Consequently, S2’s capital loss is ab-
sorbed before S1’s net operating loss. There-
fore, the $150 of consolidated capital gain net
income is offset first by S2’s $100 capital loss
and the remaining $50 by S1’s net operating
loss. The refund attributable to $50 of the net
operating loss may be payable to the fidu-
ciary, and the refund attributable to the $100
of capital loss may be payable to P. The re-
maining $50 consolidated net operating loss
available to be carried forward is entirely at-
tributable to S1.

(2) Insolvent financial institution sub-
group—(i) In general. The principles of
this section apply to all members in-
cluded in an insolvent financial insti-
tution subgroup with appropriate ad-
justments to reflect differences result-
ing from the application to more than
one corporation in a group. Unless oth-
erwise determined by the Internal Rev-
enue Service in its sole discretion, an
insolvent financial institution sub-
group is composed of an insolvent fi-
nancial institution and those other
members of a loss year group that, at
any time during the conservatorship or
receivership of the institution, bear the
same relationship to the institution
that the members of a group bear to
their common parent under section
1504(a)(1).

(ii) Examples. The principles of this
paragraph (h)(2) are illustrated by the
following examples.

Example 1. Loss of other subgroup mem-
bers. (a) S1 is a financial institution, and P,
S2, and S3 are not financial institutions. P
owns all the stock of S1, S1 owns all the
stock of S2, and the stock of S3 is owned 20
percent by S2 and 80 percent by P. For Year
1, P, S1, and S2 each have $100 of income, S3
has no income or loss, and the P group’s con-
solidated taxable income is $300. On May 31
of Year 2, S1 becomes insolvent and is placed
in receivership under the supervision of a fi-
duciary. For Year 2, the P group has a con-
solidated net operating loss of $300, of which
$200 is attributable to S1 and $100 is attrib-
utable to S2.

(b) S1 and S2 compose a subgroup because
S2 bears the same relationship to S1 that the
member of a group bears to its common par-
ent under section 1504(a). S3 is not included
in the subgroup because it is not connected
to S1 through 80 percent stock ownership as
described in section 1504(a).

(c) Because S1 and S2 are members of a
subgroup, a claim for refund under paragraph
(e) of this section must be based on the ag-
gregate consolidated net operating loss of
both S1 and S2. Under paragraph (e)(5) of this
section, P may not elect under section
172(b)(3) to relinquish the entire carryback
period with respect to the $300 of consoli-
dated net operating loss arising in Year 2
that is attributable to S1 and S2. Any refund
payable under paragraph (g)(1) of this section
with respect to the $300 loss of S1 and S2 may
be paid by the Internal Revenue Service di-
rectly to the fiduciary.

Example 2. Income of other subgroup mem-
bers. (a) The facts are the same as in Example
1, except that S2 has $100 of income in Year
2 rather than $100 of loss. Any refund payable
under paragraph (g) of this section with re-
spect to the loss of S1 in Year 2 must take
into account the income of S2, and therefore
the refund will be based on a $100 loss of the
subgroup.

(b) Although P and S3 are not members in-
cluded in the subgroup, the loss year return
and the claim for refund filed by the fidu-
ciary under paragraph (e) of this section
must be completed based on all information
to which the fiduciary has reasonable access.
Under paragraph (e)(3) of this section, if P
does not file a loss year return that is ac-
cepted by S1, and S1 has reasonable access to
information indicating that P and S3 have
income in Year 2, S1 must take that income
into account in filing the P group’s return
for Year 2 and reduce the amount of S1’s loss
that may be carried to Year 1 accordingly.
However, if P or S3 has a loss in Year 2, any
refund attributable to that loss will not be
paid to the fiduciary.

(i) [Reserved]
(j) Determination of ownership. This

section determines the party to whom
a refund or tentative carryback adjust-
ment will be paid but is not determina-
tive of ownership of any such amount
among current or former members of a
consolidated group (including the insti-
tution).

(k) Liability of the Government. Any
refund or tentative carryback adjust-
ment paid to the fiduciary discharges
any liability of the Government to the
same extent as payment to the com-
mon parent under § 1.1502–77 or § 1.1502–
78 of this chapter. Furthermore, any
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refund or tentative carryback adjust-
ment paid to the fiduciary is consid-
ered a payment to all members of the
carryback year group. Any determina-
tion made by the Internal Revenue
Service under this section to pay a re-
fund or tentative carryback adjust-
ment to a fiduciary or the common
parent may not be challenged by the
common parent, any member of the
group, or the fiduciary.

(l) Effective dates. This section applies
to refunds and tentative carryback ad-
justments paid after December 30, 1991.

[T.D. 8387, 56 FR 67487, Dec. 31, 1991; 57 FR
6073, Feb. 20, 1992. Redesignated and amended
by T.D. 8446, 57 FR 53034, Nov. 6, 1992; T.D.
8677, 61 FR 33325, June 27, 1996; T.D. 8823, 64
FR 36101, July 2, 1999]

§ 301.6403–1 Overpayment of install-
ment.

If any installment of tax is overpaid,
the overpayment shall first be applied
against any outstanding installments
of such tax. If the overpayment exceeds
the correct amount of tax due, the
overpayment shall be credited or re-
funded as provided in section 6402 and
§§ 301.6402–1 to 301.6402–4, inclusive.

§ 301.6404–0 Table of contents.
This section lists the paragraphs con-

tained in §§ 301.6404–1—301.6404–3.

§ 301.6404–1 Abatements.
§ 301.6404–2T Definition of ministerial act (tem-

porary).
(a) In general.
(b) Ministerial act.
(1) Definition.
(2) Examples.
(c) Effective date.

§ 301.6404–3 Abatement of penalty or addition
to tax attributable to erroneous written ad-
vice of the Internal Revenue Service.

(a) General rule.
(b) Requirements.
(1) In general.
(2) Advice was reasonably relied upon.
(i) In general.
(ii) Advice relating to a tax return.
(iii) Amended returns.
(iv) Advice not related to a tax return.
(v) Period of reliance.
(3) Advice was in response to written re-

quest.
(4) Taxpayer’s information must be ade-

quate and accurate.
(c) Definitions.
(1) Advice.
(2) Penalty and addition to tax.
(d) Procedures for abatement.

(e) Period for requesting abatement.
(f) Examples.
(g) Effective date.

[T.D. 8299, 55 FR 14245, Apr. 17, 1990]

§ 301.6404–1 Abatements.

(a) The district director or the direc-
tor of the regional service center may
abate any assessment, or unpaid por-
tion thereof, if the assessment is in ex-
cess of the correct tax liability, if the
assessment is made subsequent to the
expiration of the period of limitations
applicable thereto, or if the assessment
has been erroneously or illegally made.

(b) No claim for abatement may be
filed with respect to income, estate, or
gift tax.

(c) Except in case of income, estate,
or gift tax, if more than the correct
amount of tax, interest, additional
amount, addition to the tax, or assess-
able penalty is assessed but not paid to
the district director, the person
against whom the assessment is made
may file a claim for abatement of such
overassessment. Each claim for abate-
ment under this section shall be made
on Form 843. In the case of a claim
filed prior to April 15, 1968, the claim
shall be filed in the office of the inter-
nal revenue officer by whom the tax
was assessed or with the assistant re-
gional Commissioner (alcohol, tobacco,
and firearms) where the regulations re-
specting the particular tax to which
the claim relates specifically require
the claim to be filed with that officer.
Except as provided in paragraph (b) of
§ 301.6091–1 (relating to hand-carried
documents), in the case of a claim filed
after April 14, 1968, the claim shall be
filed (1) with the Director of Inter-
national Operations if the tax was as-
sessed by him, or (2) with the assistant
regional Commissioner (alcohol, to-
bacco, and firearms) where the regula-
tions respecting the particular tax to
which the claim relates specifically re-
quire the claim to be filed with that of-
ficer; otherwise, the claim shall be
filed with the service center serving
the internal revenue district in which
the tax was assessed. Form 843 shall be
made in accordance with the instruc-
tions relating to such form.

(d) The Commissioner may issue uni-
form instructions to district directors
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authorizing them, to the extent per-
mitted in such instructions, to abate
amounts the collection of which is not
warranted because of the administra-
tion and collection costs.

[32 FR 15241, Nov. 3, 1967, as amended by T.D.
7008, 34 FR 3673, Mar. 1, 1969; T.D. 7188, 37 FR
12794, June 29, 1972; T.D. ATF–33, 41 FR 44038,
Oct. 6, 1976]

§ 301.6404–2 Abatement of interest.
(a) In general. (1) Section 6404(e)(1)

provides that the Commissioner may
(in the Commissioner’s discretion)
abate the assessment of all or any part
of interest on any—

(i) Deficiency (as defined in section
6211(a), relating to income, estate, gift,
generation-skipping, and certain excise
taxes) attributable in whole or in part
to any unreasonable error or delay by
an officer or employee of the Internal
Revenue Service (IRS) (acting in an of-
ficial capacity) in performing a min-
isterial or managerial act; or

(ii) Payment of any tax described in
section 6212(a) (relating to income, es-
tate, gift, generation-skipping, and cer-
tain excise taxes) to the extent that
any unreasonable error or delay in pay-
ment is attributable to an officer or
employee of the IRS (acting in an offi-
cial capacity) being erroneous or dila-
tory in performing a ministerial or
managerial act.

(2) An error or delay in performing a
ministerial or managerial act will be
taken into account only if no signifi-
cant aspect of the error or delay is at-
tributable to the taxpayer involved or
to a person related to the taxpayer
within the meaning of section 267(b) or
section 707(b)(1). Moreover, an error or
delay in performing a ministerial or
managerial act will be taken into ac-
count only if it occurs after the IRS
has contacted the taxpayer in writing
with respect to the deficiency or pay-
ment. For purposes of this paragraph
(a)(2), no significant aspect of the error
or delay is attributable to the taxpayer
merely because the taxpayer consents
to extend the period of limitations.

(b) Definitions—(1) Managerial act
means an administrative act that oc-
curs during the processing of a tax-
payer’s case involving the temporary
or permanent loss of records or the ex-
ercise of judgment or discretion relat-

ing to management of personnel. A de-
cision concerning the proper applica-
tion of federal tax law (or other federal
or state law) is not a managerial act.
Further, a general administrative deci-
sion, such as the IRS’s decision on how
to organize the processing of tax re-
turns or its delay in implementing an
improved computer system, is not a
managerial act for which interest can
be abated under paragraph (a) of this
section.

(2) Ministerial act means a procedural
or mechanical act that does not in-
volve the exercise of judgment or dis-
cretion, and that occurs during the
processing of a taxpayer’s case after all
prerequisites to the act, such as con-
ferences and review by supervisors,
have taken place. A decision con-
cerning the proper application of fed-
eral tax law (or other federal or state
law) is not a ministerial act.

(c) Examples. The following examples
illustrate the provisions of paragraphs
(b) (1) and (2) of this section. Unless
otherwise stated, for purposes of the
examples, no significant aspect of any
error or delay is attributable to the
taxpayer, and the IRS has contacted
the taxpayer in writing with respect to
the deficiency or payment. The exam-
ples are as follows:

Example 1. A taxpayer moves from one
state to another before the IRS selects the
taxpayer’s income tax return for examina-
tion. A letter explaining that the return has
been selected for examination is sent to the
taxpayer’s old address and then forwarded to
the new address. The taxpayer timely re-
sponds, asking that the audit be transferred
to the IRS’s district office that is nearest
the new address. The group manager timely
approves the request. After the request for
transfer has been approved, the transfer of
the case is a ministerial act. The Commis-
sioner may (in the Commissioner’s discre-
tion) abate interest attributable to any un-
reasonable delay in transferring the case.

Example 2. An examination of a taxpayer’s
income tax return reveals a deficiency with
respect to which a notice of deficiency will
be issued. The taxpayer and the IRS identify
all agreed and unagreed issues, the notice is
prepared and reviewed (including review by
District Counsel, if necessary), and any other
relevant prerequisites are completed. The
issuance of the notice of deficiency is a min-
isterial act. The Commissioner may (in the
Commissioner’s discretion) abate interest at-
tributable to any unreasonable delay in
issuing the notice.

VerDate 11<MAY>2000 13:30 May 01, 2001 Jkt 194096 PO 00000 Frm 00340 Fmt 8010 Sfmt 8010 Y:\SGML\194096T.XXX pfrm08 PsN: 194096T



341

Internal Revenue Service, Treasury § 301.6404–2

Example 3. A revenue agent is sent to a
training course for an extended period of
time, and the agent’s supervisor decides not
to reassign the agent’s cases. During the
training course, no work is done on the cases
assigned to the agent. The decision to send
the revenue agent to the training course and
the decision not to reassign the agent’s cases
are not ministerial acts; however, both deci-
sions are managerial acts. The Commis-
sioner may (in the Commissioner’s discre-
tion) abate interest attributable to any un-
reasonable delay resulting from these deci-
sions.

Example 4. A taxpayer appears for an office
audit and submits all necessary documenta-
tion and information. The auditor tells the
taxpayer that the taxpayer will receive a
copy of the audit report. However, before the
report is prepared, the auditor is perma-
nently reassigned to another group. An ex-
tended period of time passes before the audi-
tor’s cases are reassigned. The decision to re-
assign the auditor and the decision not to re-
assign the auditor’s cases are not ministerial
acts; however, they are managerial acts. The
Commissioner may (in the Commissioner’s
discretion) abate interest attributable to any
unreasonable delay resulting from these de-
cisions.

Example 5. A taxpayer is notified that the
IRS intends to audit the taxpayer’s income
tax return. The agent assigned to the case is
granted sick leave for an extended period of
time, and the taxpayer’s case is not reas-
signed. The decision to grant sick leave and
the decision not to reassign the taxpayer’s
case to another agent are not ministerial
acts; however, they are managerial acts. The
Commissioner may (in the Commissioner’s
discretion) abate interest attributable to any
unreasonable delay caused by these deci-
sions.

Example 6. A revenue agent has completed
an examination of the income tax return of
a taxpayer. There are issues that are not
agreed upon between the taxpayer and the
IRS. Before the notice of deficiency is pre-
pared and reviewed, a clerical employee mis-
places the taxpayer’s case file. The act of
misplacing the case file is a managerial act.
The Commissioner may (in the Commis-
sioner’s discretion) abate interest attrib-
utable to any unreasonable delay resulting
from the file being misplaced.

Example 7. A taxpayer invests in a tax shel-
ter and reports a loss from the tax shelter on
the taxpayer’s income tax return. IRS per-
sonnel conduct an extensive examination of
the tax shelter, and the processing of the
taxpayer’s case is delayed because of that ex-
amination. The decision to delay the proc-
essing of the taxpayer’s case until the com-
pletion of the examination of the tax shelter
is a decision on how to organize the proc-
essing of tax returns. This is a general ad-
ministrative decision. Consequently, interest

attributable to a delay caused by this deci-
sion cannot be abated under paragraph (a) of
this section.

Example 8. A taxpayer claims a loss on the
taxpayer’s income tax return and is notified
that the IRS intends to examine the return.
However, a decision is made not to com-
mence the examination of the taxpayer’s re-
turn until the processing of another return,
for which the statute of limitations is about
to expire, is completed. The decision on how
to prioritize the processing of returns based
on the expiration of the statute of limita-
tions is a general administrative decision.
Consequently, interest attributable to a
delay caused by this decision cannot be
abated under paragraph (a) of this section.

Example 9. During the examination of an
income tax return, there is disagreement be-
tween the taxpayer and the revenue agent
regarding certain itemized deductions
claimed by the taxpayer on the return. To
resolve the issue, advice is requested in a
timely manner from the Office of Chief
Counsel on a substantive issue of federal tax
law. The decision to request advice is a deci-
sion concerning the proper application of
federal tax law; it is neither a ministerial
nor a managerial act. Consequently, interest
attributable to a delay resulting from the de-
cision to request advice cannot be abated
under paragraph (a) of this section.

Example 10. The facts are the same as in
Example 9 except the attorney who is as-
signed to respond to the request for advice is
granted leave for an extended period of time.
The case is not reassigned during the attor-
ney’s absence. The decision to grant leave
and the decision not to reassign the tax-
payer’s case to another attorney are not
ministerial acts; however, they are manage-
rial acts. The Commissioner may (in the
Commissioner’s discretion) abate interest at-
tributable to any unreasonable delay caused
by these decisions.

Example 11. A taxpayer contacts an IRS
employee and requests information with re-
spect to the amount due to satisfy the tax-
payer’s income tax liability for a particular
taxable year. Because the employee fails to
access the most recent data, the employee
gives the taxpayer an incorrect amount due.
As a result, the taxpayer pays less than the
amount required to satisfy the tax liability.
Accessing the most recent data is a ministe-
rial act. The Commissioner may (in the Com-
missioner’s discretion) abate interest attrib-
utable to any unreasonable error or delay
arising from giving the taxpayer an incor-
rect amount due to satisfy the taxpayer’s in-
come tax liability.

Example 12. A taxpayer contacts an IRS
employee and requests information with re-
spect to the amount due to satisfy the tax-
payer’s income tax liability for a particular
taxable year. To determine the current
amount due, the employee must interpret
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complex provisions of federal tax law involv-
ing net operating loss carrybacks and foreign
tax credits. Because the employee incor-
rectly interprets these provisions, the em-
ployee gives the taxpayer an incorrect
amount due. As a result, the taxpayer pays
less than the amount required to satisfy the
tax liability. Interpreting complex provi-
sions of federal tax law is neither a ministe-
rial nor a managerial act. Consequently, in-
terest attributable to an error or delay aris-
ing from giving the taxpayer an incorrect
amount due to satisfy the taxpayer’s income
tax liability in this situation cannot be
abated under paragraph (a) of this section.

Example 13. A taxpayer moves from one
state to another after the IRS has under-
taken an examination of the taxpayer’s in-
come tax return. The taxpayer asks that the
audit be transferred to the IRS’s district of-
fice that is nearest the new address. The
group manager approves the request, and the
case is transferred. Thereafter, the taxpayer
moves to yet another state, and once again
asks that the audit be transferred to the
IRS’s district office that is nearest that new
address. The group manager approves the re-
quest, and the case is again transferred. The
agent then assigned to the case is granted
sick leave for an extended period of time,
and the taxpayer’s case is not reassigned.
The taxpayer’s repeated moves result in a
delay in the completion of the examination.
Under paragraph (a)(2) of this section, inter-
est attributable to this delay cannot be
abated because a significant aspect of this
delay is attributable to the taxpayer. How-
ever, as in Example 5, the Commissioner may
(in the Commissioner’s discretion) abate in-
terest attributable to any unreasonable
delay caused by the managerial decisions to
grant sick leave and not to reassign the tax-
payer’s case to another agent.

(d) Effective dates—(1) In general. Ex-
cept as provided in paragraph (d)(2) of
this section, the provisions of this sec-
tion apply to interest accruing with re-
spect to deficiencies or payments of
any tax described in section 6212(a) for
taxable years beginning after July 30,
1996.

(2) Special rules—(i) Estate tax. The
provisions of this section apply to in-
terest accruing with respect to defi-
ciencies or payments of—

(A) Estate tax imposed under section
2001 on estates of decedents dying after
July 30, 1996;

(B) The additional estate tax imposed
under sections 2032A(c) and
2056A(b)(1)(B) in the case of taxable
events occurring after July 30, 1996; and

(C) The additional estate tax imposed
under section 2056A(b)(1)(A) in the case

of taxable events occurring after De-
cember 31, 1996.

(ii) Gift tax. The provisions of this
section apply to interest accruing with
respect to deficiencies or payments of
gift tax imposed under chapter 12 on
gifts made after December 31, 1996.

(iii) Generation-skipping transfer tax.
The provisions of this section apply to
interest accruing with respect to defi-
ciencies or payments of generation-
skipping transfer tax imposed under
chapter 13—

(A) On direct skips occurring at
death, if the transferor dies after July
30, 1996; and

(B) On inter vivos direct skips, and
all taxable terminations and taxable
distributions occurring after December
31, 1996.

[T.D. 8789, 63 FR 70013, Dec. 18, 1998]

§ 301.6404–3 Abatement of penalty or
addition to tax attributable to erro-
neous written advice of the Internal
Revenue Service.

(a) General rule. Any portion of any
penalty or addition to tax that is at-
tributable to erroneous advice fur-
nished to the taxpayer in writing by an
officer or employee of the Internal
Revenue Service (Service), acting in
his or her official capacity, shall be
abated, provided the requirements of
paragraph (b) of this section are met.

(b) Requirements—(1) In general. Para-
graph (a) of this section shall apply
only if—

(i) The written advice was reasonably
relied upon by the taxpayer;

(ii) The advice was issued in response
to a specific written request for advice
by the taxpayer; and

(iii) The taxpayer requesting advice
provided adequate and accurate infor-
mation.

(2) Advice was reasonably relied upon—
(i) In general. The written advice from
the Service must have been reasonably
relied upon by the taxpayer in order for
any penalty to be abated under para-
graph (a) of this section.

(ii) Advice relating to a tax return. In
the case of written advice from the
Service that relates to an item in-
cluded on a federal tax return of a tax-
payer, if such advice is received by the
taxpayer subsequent to the date on
which the taxpayer filed such return,
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the taxpayer shall not be considered to
have reasonably relied upon such writ-
ten advice for purposes of this section,
except as provided in paragraph
(b)(2)(iii) of this section.

(iii) Amended returns. If a taxpayer
files an amended federal tax return
that conforms with written advice re-
ceived by the taxpayer from the Serv-
ice, the taxpayer will be considered to
have reasonably relied upon the advice
for purposes of the position set forth in
the amended return.

(iv) Advice not related to a tax return.
In the case of written advice that does
not relate to an item included on a fed-
eral tax return (for example, the pay-
ment of estimated taxes), if such writ-
ten advice is received by the taxpayer
subsequent to the act or omission of
the taxpayer that is the basis for the
penalty or addition of tax, then the
taxpayer shall not be considered to
have reasonably relied upon such writ-
ten advice for purposes of this section.

(v) Period of reliance. If the written
advice received by the taxpayer relates
to a continuing action or series of ac-
tions, the taxpayer may rely on that
advice until the taxpayer is put on no-
tice that the advice is no longer con-
sistent with Service position and, thus,
no longer valid. For purposes of this
section, the taxpayer will be put on no-
tice that written advice is no longer
valid if the taxpayer receives cor-
respondence from the Service stating
that the advice no longer represents
Service position. Further, any of the
following events, occurring subsequent
to the issuance of the advice, that set
forth a position that is inconsistent
with the written advice received from
the Service shall be deemed to put the
taxpayer on notice that the advice is
no longer valid—

(A) Enactment of legislation or rati-
fication of a tax treaty;

(B) A decision of the United States
Supreme Court;

(C) The issuance of temporary or
final regulations; or

(D) The issuance of a revenue ruling,
a revenue procedure, or other state-
ment published in the Internal Rev-
enue Bulletin.

(3) Advice was in response to written re-
quest. No abatement under paragraph
(a) of this section shall be allowed un-

less the penalty or addition to tax is
attributable to advice issued in re-
sponse to a specific written request for
advice by the taxpayer. For purposes of
the preceding sentence, a written re-
quest from a representative of the tax-
payer shall be considered a written re-
quest by the taxpayer only if—

(i) The taxpayer’s representative is
an attorney, a certified public account-
ant, an enrolled agent, an enrolled ac-
tuary, or any other person permitted
to represent the taxpayer before the
Service and who is not disbarred or
suspended from practice before the
Service; and

(ii) The written request for advice ei-
ther is accompanied by a power of at-
torney that is signed by the taxpayer
and that authorizes the representative
to represent the taxpayer for purposes
of the request, or such a power of at-
torney is currently on file with the
Service.

(4) Taxpayer’s information must be ade-
quate and accurate. No abatement under
paragraph (a) of this section shall be
allowed with respect to any portion of
any penalty or addition to tax that re-
sulted because the taxpayer requesting
the advice did not provide the Service
with adequate and accurate informa-
tion. The Service has no obligation to
verify or correct the taxpayer’s sub-
mitted information.

(c) Definitions—(1) Advice. For pur-
poses of section 6404(f) and the regula-
tions thereunder, a written response
issued to a taxpayer by an officer or
employee of the Service shall con-
stitute ‘‘advice’’ if, and only if, the re-
sponse applies the tax laws to the spe-
cific facts submitted in writing by the
taxpayer and provides a conclusion re-
garding the tax treatment to be ac-
corded the taxpayer upon the applica-
tion of the tax law to those facts.

(2) Penalty and addition to tax. For
purposes of section 6404(f) and the regu-
lations thereunder, the terms ‘‘pen-
alty’’ and ‘‘addition to tax’’ refer to
any liability of a particular taxpayer
imposed under subtitle F, chapter 68,
subchapter A and subchapter B of the
Internal Revenue Code, and the liabil-
ities imposed by sections 6038(b),
6038(c), 6038A(d), 6038B(b), 6039E(c), and
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6332(d)(2). In addition, the terms ‘‘pen-
alty’’ and ‘‘addition to tax’’ shall in-
clude any liability resulting from the
application of other provisions of the
Code where the Commissioner of Inter-
nal Revenue has designated by regula-
tion, revenue ruling, or other guidance
published in the Internal Revenue Bul-
letin that such provision shall be con-
sidered a penalty or addition to tax for
purposes of section 6404(f). The terms
‘‘penalty’’ and ‘‘addition to tax’’ shall
also include interest imposed with re-
spect to any penalty or addition to tax.

(d) Procedures for abatement. Tax-
payers entitled to an abatement of a
penalty or addition to tax pursuant to
section 6404(f) and this section should
complete and file Form 843. If the erro-
neous advice received relates to an
item on a federal tax return, taxpayers
should submit Form 843 to the Internal
Revenue Service Center where the re-
turn was filed. If the advice does not
relate to an item on a federal tax re-
turn, the taxpayer should submit Form
843 to the Service Center where the
taxpayer’s return was filed for the tax-
able year in which the taxpayer relied
on the erroneous advice. At the top of
Form 843 taxpayers should write,
‘‘Abatement of penalty or addition to
tax pursuant to section 6404(f).’’ Fur-
ther, taxpayers must state on Form 843
whether the penalty or addition to tax
has been paid. Taxpayers must submit,
with Form 843, copies of the fol-
lowing—

(1) The taxpayer’s written request for
advice;

(2) The erroneous written advice fur-
nished by the Service to the taxpayer
and relied on by the taxpayer; and

(3) The report (if any) of tax adjust-
ments that identifies the penalty or ad-
dition to tax and the item relating to
the erroneous written advice.

(e) Period for requesting abatement. An
abatement of any penalty or addition
to tax pursuant to section 6404(f) and
this section shall be allowed only if the
request for abatement described in
paragraph (d) of this section is sub-
mitted within the period allowed for
collection of such penalty or addition
to tax, or, if the penalty or addition to
tax has been paid, the period allowed
for claiming a credit or refund of such
penalty or addition to tax.

(f) Examples. The following examples
illustrate the application of section
6404(f) of the Code and the regulations
thereunder:

Example 1. In February 1989, an individual
submitted a written request for advice to an
Internal Revenue Service Center and in-
cluded adequate and accurate information to
consider the request. The question posed by
the taxpayer concerned whether a certain
amount was includible in income on the tax-
payer’s 1989 federal income tax return. An
employee of the Service Center issued the
taxpayer a written response that concluded
that based on the specific facts submitted by
the taxpayer, the amount was not includible
in income on the taxpayer’s 1989 return.
Since the response provided a conclusion re-
garding the tax treatment accorded the tax-
payer on the basis of the facts submitted, the
response constitutes ‘‘advice’’ for purposes of
section 6404(f). The taxpayer filed his 1989 re-
turn and, relying on the Service’s advice, did
not include the item in income. Upon exam-
ination, it was determined that the item
should have been included in income on the
taxpayer’s 1989 return. Because the taxpayer
reasonably relied upon erroneous written ad-
vice from the Service, any penalty or addi-
tion to tax attributable to the erroneous ad-
vice will be abated by the Service. However,
the erroneous advice will not affect the
amount of any taxes and interest owed by
the taxpayer (except to the extent interest
relates to a penalty or addition to tax attrib-
utable to the erroneous advice) due to the
fact that the item was not included in in-
come.

Example 2. In March 1989, an individual sub-
mitted a written request to the National Of-
fice of the Internal Revenue Service regard-
ing whether a certain activity constitutes a
passive activity within the meaning of sec-
tion 469 of the Code. The request did not
meet the procedural requirements set forth
by the National Office for consideration of
the submission as a private letter ruling re-
quest and, thus, was not treated as such by
the Service. The Service furnished the tax-
payer with a written response that trans-
mitted various published provisions of sec-
tion 469 and the regulations thereunder rel-
evant to the determination of whether an ac-
tivity is passive within the meaning of those
provisions. The Service also included a Pub-
lication regarding the tax treatment of pas-
sive activities. However, the Service’s re-
sponse contained no opinion or determina-
tion regarding whether the taxpayer’s de-
scribed activity was or was not passive under
section 469. The Service’s response is not ad-
vice within the meaning of section 6404(f),
and cannot be relied upon for purposes of an
abatement of a portion of a penalty or addi-
tion to tax under that section.
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Example 3. On April 1, 1989, an individual
submitted a written request for advice to an
Internal Revenue Service Center. The advice
related to an item included on a federal tax
return. The individual filed a federal income
tax return with the appropriate Service Cen-
ter on April 15, 1989. Subsequently, on May 1,
1989, the individual received advice from the
Service Center concerning the written re-
quest made on April 1. Because the indi-
vidual filed his tax return prior to the date
on which written advice from the Service
was received, the individual did not rely on
the Service’s written advice for purposes of
section 6404(f). If, however, the individual
amends his tax return to conform with the
written advice received from the Service, the
individual will be considered to have reason-
ably relied upon the Service’s advice.

Example 4. Individual A, on May 1, 1989, re-
ceived advice from the Service that con-
cluded that interest paid by the taxpayer
with respect to a specific loan was interest
paid or accrued in connection with a trade or
business, within the meaning of section
163(h)(2)(A) of the Code. The advice relates to
a continuing action. Therefore, provided the
facts submitted by the taxpayer to obtain
the advice remain adequate and accurate
(that is, the circumstances relating to the
indebtedness do not change), Individual A
may rely on the Service’s advice for subse-
quent taxable years until the individual is
put on notice that the advice no longer rep-
resents Service position and, thus, is no
longer valid.

Example 5. An individual, on June 1, 1989,
received advice from the Service that con-
cluded that no gain or loss would be recog-
nized with respect to a transfer of property
to his spouse under section 1041. The advice
does not relate to a continuing action.
Therefore, the taxpayer may not rely on the
advice of the Service for transfers other than
the transfer discussed in the taxpayer’s writ-
ten request for advice.

(g) Effective date. Section 6404(f) shall
apply with respect to advice requested
on or after January 1, 1989.

[T.D. 8254, 54 FR 21057, May 16, 1989. Redesig-
nated at 55 FR 14245, Apr. 17, 1990]

§ 301.6405–1 Reports of refunds and
credits.

Section 6405 requires that a report be
made to the Joint Committee on Tax-
ation of proposed refunds or credits in
excess of $100,000 of any income tax (in-
cluding any qualified State individual
income tax collected by the Federal
Government), war profits tax, excess
profits tax, estate tax, or gift tax. An
exception is provided under which re-
funds and credits made after July 1,

1972, and attributable to an election
under section 165(h) to deduct a dis-
aster loss for the taxable year in which
the disaster occurred, may be made
prior to the submission of such report
to the Joint Committee on Taxation.

[T.D. 7577, 43 FR 59376, Dec. 20, 1978]

§ 301.6407–1 Date of allowance of re-
fund or credit.

The date on which the district direc-
tor or the director of the regional serv-
ice center, or an authorized certifying
officer designated by either of them,
first certifies the allowance of an over-
assessment in respect of any internal
revenue tax shall be considered as the
date of allowance of refund or credit in
respect of such tax.

RULES OF SPECIAL APPLICATION

§ 301.6411–1 Tentative carryback ad-
justments.

For regulations under section 6411,
see §§ 1.6411–1 to 1.6411–4, inclusive, of
this chapter (Income Tax Regulations).

§ 301.6413–1 Special rules applicable to
certain employment taxes.

For regulations under section 6413,
see §§ 31.6413(a)–1 to 31.6413(c)–1, inclu-
sive, of this chapter (Employment Tax
Regulations).

§ 301.6414–1 Income tax withheld.

(a) For rules relating to the refund or
credit of income tax withheld under
chapter 3 of the Code on nonresident
aliens and foreign corporations and
tax-free covenant bonds, see § 1.6414–1
of this chapter (Income Tax Regula-
tions).

(b) For rules relating to the refund or
credit of income tax withheld under
chapter 24 of the Code from wages, see
§ 31.6414–1 of this chapter (Employment
Tax Regulations).

§ 301.6425–1 Adjustment of overpay-
ment of estimated income tax by
corporation.

For regulations under section 6425,
see §§ 1.6425–1 to 1.6425–3, inclusive, of
this chapter (Income Tax Regulations).

[T.D. 7059, 35 FR 14548, Sept. 17, 1970]
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