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DETERMINATION OF INTEREST RATE

§ 301.6621–1 Interest rate.
(a) In general. The interest rate es-

tablished under section 6621 shall be—
(1) On amounts outstanding before

July 1, 1975, 6 percent per annum (or 4
percent in the case of certain exten-
sions of time for payment of taxes as
provided in sections 6601 (b) and (j)
prior to amendment by section 7(b) of
the Act of Jan. 3, 1975 (Pub. L. 93–625, 88
Stat. 2115), and certain overpayments
of the unrelated business income tax as
provided in section 514(b)(3)(D), prior to
its amendment by such Act).

(2) On amounts outstanding—

After And before Rate per annum
(percent)

June 30, 1975 ........ Feb. 1, 1976 .......... 9
Jan. 31, 1976 ......... Feb. 1, 1978 .......... 7
Jan. 31, 1978 ......... Feb. 1, 1980 .......... 6
Jan. 31, 1980 ......... Feb. 1, 1982 .......... 12
Jan. 31, 1982 ......... Jan. 1, 1983 .......... 20

(3) On amounts outstanding after De-
cember 31, 1982, the adjusted rate es-
tablished by the Commissioner under
section 6621(b). This adjusted rate shall
be published by the Commissioner in a
Revenue Ruling. See § 301.6622–1 for ap-
plication of daily compounding in de-
termining interest accruing after De-
cember 31, 1982. Because interest accru-
ing after December 31, 1982, accrues at
the prescribed rate per annum com-
pounded daily, the effective annual
percentage rate of interest will exceed
the prescribed rate of interest.

(b) [Reserved]
(c) Applicability of interest rate—(1)

Computation. Interest and additions to
tax on any amount outstanding on a
specific day shall be computed at the
annual rate applicable on such day.

(2) Additions to tax. Additions to tax
under any section of the Code that re-
fers to the annual rate established
under this section, including sections
644(a)(2)(B), 4497(c)(2), 6654(a), and 6655
(a) and (g), shall be computed at the
same rate per annum as the interest
rate set forth under paragraph (a) of
this section.

(3) Interest. Interest provided for
under any section of the Code that re-
fers to the annual rate established
under this section, including sections
47(d)(3)(G), 167(q), 6332(c)(1), 6343(c),

6601(a), 6602, 6611(a), 7426(g), and section
1961(c)(1) or 2411 of title 28 of the
United States Code, shall be computed
at the rate per annum set forth under
paragraph (a) of this section.

(d) Examples. The provisions of this
section may be illustrated by the fol-
lowing examples. Example 6 illustrates
the computation of interest for inter-
est accuring after December 31, 1982.

Example 1. A, an individual, files an income
tax return for the calendar year 1974 on April
15, 1975, showing a tax due of $1,000. A pays
the $1,000 on September 1, 1975. Pursuant to
section 6601(a), interest on the under-
payment of $1,000 is computed at the rate of
6 percent per annum from April 15, 1975, to
June 30, 1975, a total of 76 days. Interest for
63 days, from June 30, 1975, to September 1,
1975, shall be computed at the rate of 9 per-
cent per annum.

Example 2. An executor of an estate is
granted, in accordance with section
6161(a)(2)(A), a two-year extension of time for
payment of the estate tax shown on the es-
tate tax return, which tax was otherwise due
on January 15, 1974. The tax is paid on Janu-
ary 15, 1976. Interest on the underpayemnt
shall be computed at the rate of 4 percent
per annum from January 15, 1974, to June 30,
1975, and at the rate of 9 percent per annum
from June 30, 1975, to January 15, 1976.

Example 3. X, a corporation, files its 1973
corporate income tax return on March 15,
1974, and pays the balance of tax due shown
thereon. On August 1, 1975, an assessment of
a deficiency is made against X with respect
to such tax. The deficiency is paid on Octo-
ber 1, 1975. Interest at the rate of 6 percent
per annum is due on the deficiency from
March 15, 1974, the due date of the return, to
June 30, 1975, and at the rate of 9 percent per
annum from June 30, 1975, to October 1, 1975.

Example 4. Y, an individual, files an amend-
ed individual income tax return on October
1, 1975, for the refund of an overpayment of
income tax Y made on April 15, 1975. Interest
is allowed on the overpayment to December
1, 1975. Pursuant to section 6611(a), interest
is computed at the rate of 6 percent per
annum from April 15, 1975, the date of over-
payment, to June 30, 1975. Interest from June
30, 1975, to December 1, 1975, shall be com-
puted at the rate of 9 percent per annum.

Example 5. A, an individual, is liable for an
addition to tax under section 6654 for the un-
derpayment of estimated tax from April 15,
1975 until January 15, 1976. The addition to
tax shall be computed at the annual rate of
6 percent per annum from April 15, 1975, to
June 30, 1975, and at the annual rate of 9 per-
cent per annum from June 30, 1975, to Janu-
ary 15, 1976.

Example 6. B, an individual, files an income
tax return for calendar year 1980 on April 15,
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1981, showing a tax due of $1,000. B pays the
$1,000 on March 1, 1983. Under section 6601 (a),
interest on the $1,000 underpayment is due
from April 15, 1981, to March 1, 1983. Such in-
terest is computed at the rate of 12 percent
per annum, simple interest from April 15,
1981, to January 31, 1982, and at the rate of 20
percent per annum, simple interest from
January 31, 1982, to December 31, 1982, and at
the rate of 16 percent per annum, com-
pounded daily, from December 31, 1982, to
March 1, 1983. The total simple interest ac-
crued but unpaid at the end of December 31,
1982, is combined with the $1,000 under-
payment for purposes of determining the
amount of daily compounded interest to be
charged from December 31, 1982, to March 1,
1983.

[T.D. 7907, 48 FR 38230, Aug. 23, 1983; 48 FR
41018, Sept. 13, 1983; 48 FR 41581, Sept. 16,
1983]

§ 301.6621–2T Questions and answers
relating to the increased rate of in-
terest on substantial underpay-
ments attributable to certain tax
motivated transactions (temporary).

The following questions and answers
relate to the increased rate of interest
on substantial underpayments attrib-
utable to certain tax motivated trans-
actions as provided in section 6621(d) of
the Internal Revenue Code of 1954, as
added by section 144 of the Tax Reform
Act of 1984 (Pub. L. 98–369, 98 Stat. 682):

Q–1. What is the annual interest rate
under section 6621 for purposes of com-
puting the amount of interest that
must be paid under section 6601 (relat-
ing to interest on underpayments)?

A–1. In general, the annual interest
rate for purposes of section 6601 is the
adjusted rate of interest established
under section 6621 (b) § 301.6621–1 (‘‘ad-
justed rate’’). If, however, a tax moti-
vated underpayment (as defined in A–2
of this section) for a taxable year is
substantial (as defined in A–7 of this
section), section 6621(d) provides that
the annual rate of interest with respect
to the tax motivated underpayment is
120 percent of the adjusted rate (‘‘120
percent rate’’), rounded to the nearest
tenth of a percent.

Q–2. What is a tax motivated under-
payment?

A–2. A tax motivated underpayment
is the portion of a deficiency (as de-
fined in section 6211) of tax imposed by
subtitle A (income taxes) that is at-

tributable to any of the following tax
motivated transactions:

(1) Any instance in which the value
of any property, or the adjusted basis
of any property, claimed on a return is
150 percent or more of the amount de-
termined to be the correct amount of
such valuation or adjusted basis (i.e., a
valuation overstatement within the
meaning of section 6659(c)(1));

(2) Any loss disallowed for any period
by reason of section 465(a) or any
amount included in gross income by
reason of section 465(e);

(3) Any credit disallowed for any pe-
riod by reason of section 46(c)(8) or sec-
tion 48(d)(6);

(4) Any loss disallowed for any period
with respect to a straddle, as defined in
section 1092(c), but without regard to
sections 1092 (d) and (e);

(5) Any use of an accounting method
that may result in a substantial distor-
tion of income for any period (see A–3
of this section); and

(6) Any deduction disallowed with re-
spect to any other tax motivated trans-
actions (see A–4 of this section).

Q–3. What accounting methods may
result in a substantial distortion of in-
come for any period under A–2(5) of
this section?

A–3. A deduction or credit disallowed,
or income included, in any of the cir-
cumstances listed below shall be treat-
ed as attributable to the use of an ac-
counting method that may result in a
substantial distortion of income and
shall thus be a tax motivated trans-
action that results in a tax motivated
underpayment:

(1) Any deduction disallowed for any
period by reason of section 464 or sec-
tion 278(b), relating to certain expenses
of farming syndicates;

(2) In the case of a taxpayer who
computes taxable income using the
cash receipts and disbursements meth-
od of accounting, any interest deduc-
tion disallowed for any period by rea-
son of section 461(g), relating to pre-
paid interest, provided the interest is
not paid with respect to indebtedness
incurred in connection with (i) the pur-
chase, refinancing, or improvement of
the principal residence of the taxpayer,
or (ii) the purchase of consumer goods
by the taxpayer;
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(3) Any interest deduction disallowed
for any period because the amount of
the claimed deduction was computed
using a method resulting in an amount
of interest for a period that exceeds the
true cost of the indebtedness for the
period computed by applying the effec-
tive rate of interest on the loan to the
unpaid balance of the loan for the pe-
riod (i.e., the economic accrual of inter-
est for the period), provided the inter-
est is not accrued with respect to in-
debtedness incurred in connection with
(i) the purchase, refinancing, or im-
provement of the principal residence of
the taxpayer, or (ii) the purchase of
consumer goods by the taxpayer (see
Rev. Rul. 83–84, 1983–1 C.B. 97, and sec-
tions 163(e), 446(b), and 483);

(4) Any deduction disallowed for any
period under section 709, relating to or-
ganization or syndication expenditures
of a partnership;

(5) In the case of any expenditure de-
scribed in section 248(b) that was in-
curred by an S corporation, any deduc-
tion disallowed because it exceeds the
amount allowable under section 248, re-
lating to organizational expenditures;

(6) Any deduction disallowed for any
period under section 267(a), relating to
transactions between related tax-
payers;

(7) Any deduction disallowed for any
period, or any income required to be in-
cluded for any period, under section
467, relating to certain payments for
the use of property or services;

(8) Any deduction disallowed for any
period under section 461(i), relating to
certain deductions of tax shelters; and

(9) In the case of a taxpayer who
computes taxable income using the
cash receipts and disbursements meth-
od of accounting, any deduction dis-
allowed for any period because (i) the
expenditure resulting in the deduction
was a deposit rather than a payment,
(ii) the expenditure was prepaid for tax
avoidance purposes and not for a busi-
ness purpose, or (iii) the deduction re-
sulted in a material distortion of in-
come (see, e.g., Rev. Rul. 79–229, 1979–2
C.B. 210).

Q–4. Are any transaction other than
those specified in A–2 of this section
and those involving the use of account-
ing methods under circumstances spec-
ified in A–3 of this section considered

tax motivated transactions under A–
2(6) of this section?

A–4. Yes. Deductions disallowed
under the following provisions are con-
sidered to be attributable to tax moti-
vated transactions:

(1) Any deduction disallowed for any
period under section 183, relatiing to an
activity engaged in by an individual or
an S corporation that is not engaged in
for profit, and

(2) Any deduction disallowed for any
period under section 165(c)(2), relating
to any transaction not entered into for
profit.

Q–5. How is the amount of a tax moti-
vated underpayment determined?

A–5. Except as provided in A–6 of this
section, the amount of a tax motivated
underpayment is detemined in the fol-
lowing manner:

(1) Calculate the amount of the tax
liability for the taxable year as if all
items of income, gain, loss, deduction,
or credit, had been reported properly
on the income tax return of the tax-
payer (‘‘total tax liability’’); and

(2) Without taking into account any
adjustments to items of income, gain,
loss, deduction, or credit that are at-
tributable to tax motivated trans-
actions (as defined in A–2 through A–4
of this section), calculate the amount
of the tax liability for the taxable year
as if all other items of income, gain
loss, deduction, or credit had been re-
ported properly on the income tax re-
turn of the taxpayer (‘‘tax liability
without regard to tax motivated trans-
actions’’).

(3) The difference between the total
tax liability and the tax liability with-
out regard to tax motivated trans-
actions is the amount of the tax moti-
vated underpayment.

Example. Taxpayer A, a calendar year tax-
payer, files his 1984 income tax return re-
porting $70,000 of taxable income and $23,171
of tax liability. On January 20, 1986, A enters
into a closing agreement with the Internal
Revenue Service that includes the following
adjustments;

Section 162 deduction disallowed (not tax
motivated) ................................................ $7,500

Loss disallowed under section 465 (tax moti-
vated—see A–2(2) of this section) .............. 5,000

Section 170 deduction disallowed because of
a valuation overstatement (tax moti-
vated—see A–2(1) of this section) .............. 10,000

VerDate 11<MAY>2000 13:30 May 01, 2001 Jkt 194096 PO 00000 Frm 00384 Fmt 8010 Sfmt 8010 Y:\SGML\194096T.XXX pfrm08 PsN: 194096T



385

Internal Revenue Service, Treasury § 301.6621–2T

Loss disallowed with respect to a straddle
as defined in section 1092(c) (tax moti-
vated—see A–2(4) of this section) .............. 7,000

Other adjustments (none of which are tax
motivated) ................................................ 4,000

1. Reported taxable income ......................... 70,000
(Add all adjustments to items of in-

come, gain, loss, deduction, or credit
(including tax motivated transactions
subject to section 6621(d))) .................. +33,500

Tax=$39,685 (‘‘total tax liability’’) ......... 103,500

2. Reported taxable income ......................... 70,000
(Add adjustments to items of income,

gain, loss, deduction, or credit other
than those with respect to items that
are tax motivated) .............................. +11,500

Tax=$28,691 (‘‘tax liability without re-
gard to tax motivated transactions’’) 81,500

The tax motivated underpayment (i.e., the
underpayment attributable to tax motivated
transactions) is $10,994 ($39,685¥$28,691). Ac-
cordingly, the interest on $10,994 would be
computed at the 120 percent rate.

The remainder of the underpayment (i.e.,
the underpayment not attributable to tax
motivated transactions) is $5,520 ($28,691 (tax
liability without regard to tax motivated
items)¥$23,171 (tax paid with return)). The
interest on $5,520 would be computed at the
adjusted rate.

Q–6: How are the amounts of the tax
motivated underpayment and the un-
derpayment attributable to fraud or
negligence detemined if all or a portion
of the taxpayer’s underpayment is at-
tributable to one or more tax moti-
vated transactions and all or a portion
is subject to the addition to tax im-
posed by section 6653(a)(2) (in the case
of an underpayment attributable to
negligence or intentional disregard) or
section 6653(b)(2) (in the case of an un-
derpayment attributable to fraud)?

A–6: If all or a portion of the tax-
payer’s underpayment is attributable
to tax motivated transactions, and all
or a portion is attributable to fraudu-
lent or negligent items (i.e., items that
result in an underpayment subject to
the addition to tax imposed by section
6653 (a)(2) or (b)(2)), the amount of the
tax motivated underpayment and the
underpayment attributable to fraud or
negligence is determined in the fol-
lowing manner:

(1) Determine the following amounts;

(i) The tax liability for the taxable
year of the taxpayer as if all items of
income, gain, loss, deduction, or credit
had been reported properly on the in-
come tax return of the taxpayer (‘‘total
tax liability’’);

(ii) The tax liability for the taxable
year of the taxpayer as if all items of
income, gain, loss, deduction, or credit
without taking into account adjust-
ments to items of income, gain, loss,
deduction, or credit that are both (a)
attributable to tax motivated trans-
actions and (b) subject to section
6653(a)(2) or section 6653(b)(2), had been
reported properly on the income tax re-
turn of the taxpayer (‘‘tax liability
without regard to fraudulent or neg-
ligent tax motivated items’’);

(iii) The tax liability for the taxable
year of the taxpayer as if all items of
income, gain, loss, deduction, or credit,
without taking into account adjust-
ments to items of income, gain, loss,
deduction, or credit that are subject to
section 6653(a)(2) or section 6653(b)(2),
had been reported properly on the in-
come tax return of the taxpayer (‘‘tax
liability without regard to fraudulent
or negligent items’’);

(iv) The tax liability for the taxable
year of the taxpayer as if all items of
income, gain, loss, deduction, or credit,
without taking into account adjust-
ments to items of income, gain, loss,
deduction, or credit that are either
subject to section 6653(a)(2) or section
6653(b)(2) or attributable to tax moti-
vated transactions, had been reported
properly on the income tax return of
the taxpayer (‘‘tax liability without re-
gard to tax motivated or fraudulent or
negligent items’’).

(2) The tax motivated underpayment
attributable to fraudulent or negligent
items is the excess of the total tax li-
ability over the tax liability deter-
mined without regard to fraudulent or
negligent tax motivated items ((i)–(ii)).

(3) The tax motivated underpayment
is the sum of (a) the tax motivated un-
derpayment attributable to fraudulent
or negligent items ((i)–(ii)) plus (b) the
excess of the tax liability without re-
gard to fraudulent or negligent items
over the tax liability without regard to
tax motivated or fraudulent or neg-
ligent items ((iii)–(iv)). Interest on this
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underpayment is computed at the 120
percent rate.

(4) The underpayment attributable to
fraudulent or negligent items is the ex-
cess of the total tax liability over the
tax liability without regard to fraudu-
lent or negligent items ((i)–(iii)). The
section 6653 addition to tax is 50 per-
cent of the interest on this under-
payment computed at the 120 percent
rate on an amount equal to the tax mo-
tivated underpayment attributable to
fraudulent or negligent items (com-
puted in (2)) and at the adjusted rate
on the remainder.

Example. Taxpayer A, a calendar year tax-
payer, files his 1984 income tax return re-
porting $70,000 of taxable income and $23,171
of tax liability. On January 20, 1986, A enters
into a closing agreement with the Internal
Revenue Service that includes the following
adjustments:

Section 162 deduction disallowed (not tax
motivated but fraudulent or negligent) .... $7,500

Loss disallowed under section 465(a) (tax
motivated—see A–2(2) of this section—and
fraudulent or negligent) ........................... 5,000

Section 170 deduction disallowed because of
a valuation overstatement (tax moti-
vated—see A–2(1) of this section—but not
fraudulent or negligent ............................. 10,000

Loss disallowed with respect to a straddle
as defined in section 1092(c) (tax moti-
vated—see A–2(4) of this section but not
fraudulent or negligent) ........................... 7,000

Other adjustments (none of which are tax
motivated or fraudulent or negligent) ...... 4,000

The tax motivated underpayment is deter-
mined in the following manner:

(1)(i) Reported taxable income ..................... $70,000
(Add all adjustment ............................... +33,500

Tax=$39,685 (‘‘total tax liability’’) ......... 103,500

(ii) Reported taxable income ....................... 70,000
All adjustments other than those with

respect to items that are both tax mo-
tivated and fraudulent or negligent ... +28,500

Tax=$37,185 (‘‘tax liability without re-
gard to fraudulent or negligent, tax
motivated items’’) .............................. 98,500

(iii) Reported taxable income ...................... 70,000
(All adjustments other than those with

respect to items that are fraudulent
or negligent) ....................................... +21,000

Tax=$33,435 (‘‘tax liability without re-
gard fraudulent or negligent items’’) 91,000

(iv) Reported taxable income ....................... 70,000

(All adjustments other than those with
respect to items that are either tax
motivated or fraudulent or negligent) +4,000

Tax=$25,091 (‘‘tax liability without re-
gard to tax motivated or fraudulent
or negligent items’’) ........................... 74,000

(2) The tax motivated underpayment
attributable to fraudulent or negligent
items is $2,500 ((i))–(ii) or
$39,685¥$37,185).

(3) The tax motivated underpayment
is $10,844 ((2)+((iii)–(iv)) or
$2,500+($33,435¥$25,091)). Interest on
$10,844 is computed at the 120 percent
rate.

(4) The underpayment attributable to
fraudulent or negligent items is $6,250
((i)–(iii) or $39,685¥$33,435). The section
6653 addition to tax is 50 percent of the
interest on $6,250, computed at the 120
percent rate on an amount equal to the
tax motivated underpayment attrib-
utable to fraudulent or negligent items
($2,500) and at the adjusted rate on the
remainder ($3,750).

(5) In summary, therefore, the total
underpayment is $16,514 (total tax li-
ability ($39,685) less reported tax liabil-
ity ($23,171)) of which $10,844 accrues in-
terest at the 120 percent rate and $5,670
($16,514¥$10,844) accrues interest at the
adjusted rate. In addition, $6,250 of the
underpayment is subject to the section
6653(a)(2) or section 6653(b)(2) addition
to tax. The underlying interest, upon
which the addition to tax is based, is
computed using the 120 percent rate for
the portion of the underpayment sub-
ject to section 6621(d) ($2,500) and the
adjusted rate for the portion that is
not subject to section 6621(d) ($3,750).

Q–7. Does the 120 percent rate apply
to all tax motivated underpayments?

A–7. No. The 120 percent rate applies
only if the tax motivated under-
payment for the taxable year is sub-
stantial. A tax motivated under-
payment is substantial only if it ex-
ceeds $1,000. If, for example, a taxpayer
has a $600 underpayment attributable
to a valuation overstatement (within
the meaning of section 6659(c)(1)) and a
$500 underpayment attributable to a
loss disallowed under section 465(a), the
amount of the tax motivated under-
payment is $1,100. Because the amount
of the tax motivated underpayment is
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thus substantial the 120 percent rate
applies.

Q–8. How do carryovers affect the
amount of the tax motivated under-
payment and the amount of the under-
payment attributable to fraudulent or
negligent items?

A–8. For purposes of A–5 and A–6 of
this section, a net operating loss carry-
over, capital loss carryover, or credit
carryover is treated as a deduction or
credit in the year in which taken into
account. In any computation of tax li-
ability required under A–5 or A–6 of
this section (i.e., total tax liability, tax
liability without regard to tax moti-
vated transactions, etc.), the amount
of such deduction or credit is the
amount of the carryover determined as
if the taxpayer had properly reported
in each taxable year all items of in-
come, gain, loss, deduction, or credit
affecting the amount of the carryover
other than adjustments of a type not
taken into account in such computa-
tion of tax liability. A net operating
loss carryback, capital loss carryback,
or credit carryback is not taken into
account, however, in determining the
amount of the tax motivated under-
payment or the amount of the under-
payment attributable to fraud or neg-
ligence for periods before the last date
prescribed for filing the income tax re-
turn for the taxable year in which the
carryback arises (determined without
regard to extensions).

Q–9. What amount is subject to the
120 percent rate if the amount of a tax-
payer’s unpaid tax for a year is less
than the taxpayer’s substantial tax
motivated underpayment?

A–9. The 120 percent rate applies with
respect to the lesser of—

(1) The amount of unpaid tax for the
taxable year determined in accordance
with § 301.6601–1; or

(2) The substantial tax motivated un-
derpayment for the taxable year.

Q–10. What is the effective date for
the 120 percent rate?

A–10. The 120 percent rate applies to
interest accruing on a deficiency at-
tributable to a substantial tax moti-
vated underpayment after December 31,
1984, including interest accruing with
respect to transactions described in A–
3 and A–4 of this section, regardless of

the date prescribed for payment of the
tax.

Example. Taxpayer A files his income tax
return on April 15, 1983 (the last date pre-
scribed for payment of tax for taxable year
1982 under section 6601). In January 1985,
Taxpayer A files a petition in the Tax Court
in response to a statutory notice of defi-
ciency for taxable year 1982, which includes a
tax motivated underpayment of $10,000. In
September 1986, the Tax Court enters a deci-
sion for the Internal Revenue Service. Under
section 6601, interest accrues at the adjusted
rate, compounded daily, on tax motivated
underpayments outstanding before January
1, 1985, and at the 120 percent rate, com-
pounded daily, on amounts outstanding after
December 31, 1984. The underpayment that is
subject to the 120 percent rate includes both
the $10,000 tax motivated underpayment and
the interest that accrued on the under-
payment at the adjusted rate from April 16,
1983, through December 31, 1984.

Q–11. Can a taxpayer stop the run-
ning of interest on a tax motivated un-
derpayment by application of a remit-
tance?

A–11. Yes. The running of interest on
a tax liability stops on the date the re-
mittance (either a payment of tax or a
deposit in the nature of a cash bond) is
received by the Internal Revenue Serv-
ice, regardless of when the liability is
assessed or the remittance is actually
applied against the taxpayer’s account.
A taxpayer must make a remittance
for both the tax liability and the inter-
est that has accrued as of the date of
remittance to stop the running of in-
terest on both the tax liability and the
accrued interest with respect to the li-
ability. (See Rev. Proc. 84–58.) Tax-
payer cannot make partial remittances
applicable only to tax motivated un-
derpayments. Under A–9 of this sec-
tion, the 120 percent rate applies to the
amount of unpaid tax to the extent
that amount does not exceed the tax
motivated underpayment. Therefore, a
partial remittance is applied first to
any tax due that is not attributable to
a tax motivated underpayment. The ex-
cess of the partial remittance over tax
that is not attributable to a tax moti-
vated underpayment, if any, will then
be applied to tax due that is attrib-
utable to a tax motivated under-
payment.
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Q–12. Does the 120 percent rate apply
to interest accruing on interest, pen-
alties, additional amounts, or additions
to tax as provided in section 6601(e)(2)?

A–12. The 120 percent rate applies
only to taxes imposed by subtitle A (in-
come taxes) and to interest accrued
with respect to such taxes. The pen-
alties, additional amounts, and addi-
tions to tax specified in section
6601(e)(2) are not imposed by subtitle A
and are not, therefore, included in the
amount of a tax motivated under-
payment. They are, however, included
in the amount of unpaid tax for pur-
poses of A–9 of this section.

Example. Taxpayer A, for taxable year 1984,
has a $10,000 tax motivated underpayment
and a $2,000 addition to tax for a total unpaid
tax of $12,000. If A makes a $5,000 payment of
tax, he will still have a $10,000 tax motivated
underpayment but will now have only $7,000
of unpaid tax. Pursuant to A–9 of this sec-
tion, therefore, the 120 percent rate would
apply to the $7,000 of unpaid tax.

(Secs. 6621(d) and 7805, Internal Revenue
Code of 1954 (98 Stat. 682, 26 U.S.C. 6621(d);
68A Stat. 917, 26 U.S.C. 7805))

[T.D. 7998, 49 FR 50391, Dec. 28, 1984]

§ 301.6621–3 Higher interest rate pay-
able on large corporate underpay-
ments.

(a) In general. Section 6621 establishes
the interest rate for purposes of com-
puting the amount of interest that
must be paid under section 6601, relat-
ing to interest on underpayments of
tax. Section 6621(a)(2) provides that the
underpayment rate is the sum of the
Federal short-term rate (determined
under section 6621(b)) plus 3 percentage
points. That underpayment rate is re-
ferred to hereinafter as the ‘‘section
6621(a)(2) rate.’’ Section 6621(c) and this
section, however, provide that the un-
derpayment rate on any large cor-
porate underpayment is the sum of the
Federal short-term rate (determined
under section 6621(b)) plus 5 percentage
points. This higher underpayment rate
is referred to hereinafter as the ‘‘sec-
tion 6621(c) rate.’’ The section 6621(c)
rate applies only for periods after the
applicable date (as determined in para-
graph (c) of this section).

(b) Large corporate underpayment—(1)
Defined. For purposes of section 6621(c)
and this section, ‘‘large corporate un-

derpayment’’ means any underpayment
of a tax by a C corporation for any tax-
able period if the amount of the thresh-
old underpayment of the tax (as de-
fined in paragraph (b)(2)(ii) of this sec-
tion) for that taxable period exceeds
$100,000.

(2) Underpayment of a tax—(i) In gen-
eral. As used in section 6621(c) and this
section, ‘‘underpayment of a tax’’
means the excess of a tax imposed by
the Internal Revenue Code over the
amount of such tax paid on or before
the last date prescribed for payment.
Except as provided in paragraph
(b)(2)(ii) of this section, ‘‘tax’’ for such
purposes includes interest, penalties,
additional amounts, and additions to
tax. See sections 6601(e)(1), 6665(a), and
6671(a). Thus, the section 6621(c) rate
generally applies to any interest, pen-
alties, additional amounts, and addi-
tions to tax, as well as to the under-
lying tax with respect to which such
amounts are imposed.

(ii) Threshold underpayment of a tax.
Solely for purposes of this section and
not for any other purpose under section
6621(c) or elsewhere in the interpreta-
tion or administration of the federal
tax laws, a ‘‘threshold underpayment
of a tax’’ is the excess of a tax imposed
by the Internal Revenue Code (exclu-
sive of interest, penalties, additional
amounts, and additions to tax) for the
taxable period over the amount of such
tax paid on or before the last date pre-
scribed for payment. Thus, any pay-
ments made after the last date pre-
scribed for payment (for example, by
way of an amended return) will not af-
fect the existence of a threshold under-
payment. In determining whether there
is a threshold underpayment, different
types of taxes (such as income tax and
FICA tax) and amounts that relate to
different taxable periods are not added
together.

(iii) When determined—(A) In general.
The existence of a threshold under-
payment of a tax and the amount of a
large corporate underpayment are gen-
erally determined only when an assess-
ment is made with respect to the tax-
able period. Thus, the amount of a defi-
ciency or proposed deficiency set forth
in a letter or notice pursuant to which
the applicable date is determined
(under paragraph (c) of this section)
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does not determine whether there is a
large corporate underpayment.

(B) Judicial determinations. Notwith-
standing any prior assessment made
with respect to a taxable period, the
section 6621(c) rate does not apply if,
after a federal court determines the
taxpayer’s liability for a period, the
threshold underpayment for that tax-
able period does not exceed $100,000.
See Example 3 in paragraph (d) of this
section.

(iv) Special rule. The section 6621(c)
rate is not used to compute the inter-
est charges that a taxpayer timely as-
sesses against itself in return for using
a method of tax accounting or report-
ing that defers the payment of tax,
such as the interest charges relating to
passive foreign investment companies
under section 1291(c) and installment
obligations of nondealers under section
453A(c). However, to the extent such
charges are not paid on or before the
last date prescribed for payment and
therefore become part of an under-
payment of a tax, the section 6621(c)
rate will apply to such amounts for pe-
riods after the applicable date (as de-
termined in paragraph (c) of this sec-
tion).

(3) C corporation defined. For purposes
of section 6621(c)(3)(A) and this section,
‘‘C corporation’’ means, with respect to
any taxable period, a corporation that
is a C corporation during any part of
the taxable period. Interest on a large
corporate underpayment for a taxable
period continues to be imposed at the
section 6621(c) rate even if during or
after the taxable period—

(i) The taxpayer ceases to be a C cor-
poration; or

(ii) The underpayment becomes the
liability of a successor or transferee
that is not a C corporation.

(4) Taxable period. For purposes of
section 6621(c) and this section, the
‘‘taxable period’’ is the taxable year in
the case of any tax imposed by subtitle
A of the Internal Revenue Code. In the
case of any other tax, the ‘‘taxable pe-
riod’’ is the period to which the under-
payment relates. For example, the tax-
able period for an underpayment of
FICA taxes is the calendar quarter. If
the underpayment does not relate to a
particular period (for example, in the
case of certain transactional excise

taxes), the ‘‘taxable period’’ is the pe-
riod covered by a return on which the
tax is required to be shown.

(5) Last date prescribed for payment.
For purposes of this section, the ‘‘last
date prescribed for payment’’ means
the last date prescribed for payment as
determined, without regard to any ex-
tension of time, under section 6601(b).

(c) Applicable date—(1) In general. The
section 6621(c) rate applies only to peri-
ods after the applicable date. Pursuant
to the effective date of section 6621(c)
and paragraph (e) of this section, how-
ever, the section 6621(c) rate will not
apply prior to January 1, 1991, even if
the applicable date is prior to Decem-
ber 31, 1990. A letter or notice relating
to a particular type of tax creates an
applicable date only for that type of
tax. For example, a letter or notice
with respect to FUTA tax will not cre-
ate an applicable date with respect to
income tax for the same taxable year.

(2) When deficiency procedures apply.
The applicable date, in the case of any
underpayment of a tax to which the de-
ficiency procedures of subchapter B of
chapter 63 of the Internal Revenue
Code apply, is the 30th day after the
earlier of—

(i) The date on which the Service
sends the taxpayer the first letter of
proposed deficiency that allows the
taxpayer an opportunity for adminis-
trative review in the Service’s Office of
Appeals (commonly called a ‘‘30-day
letter’’); or

(ii) The date on which the Service
sends a deficiency notice under section
6212 of the Internal Revenue Code
(commonly called a ‘‘90-day letter’’).

(3) When deficiency procedures do not
apply. The applicable date, in the case
of any underpayment of a tax to which
the deficiency procedures do not apply,
is the 30th day after the date on which
the Service sends the first letter or no-
tice that notifies the taxpayer of an as-
sessment or proposed assessment of the
tax. In the case of income taxes, for ex-
ample, the deficiency procedures do
not apply to amounts shown as due on
the taxpayer’s return if the taxpayer
fails to remit the full amount on or be-
fore the last date prescribed for pay-
ment, and to amounts attributable to
mathematical or clerical errors on a
return (unless a request for abatement
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is filed by the taxpayer under section
6213(b)). Because no 30-day letter or 90-
day letter is issued to the taxpayer in
such cases, the applicable date is the
30th day after the date on which an as-
sessment notice under section 6303 of
the Internal Revenue Code is sent.

(4) Partnership items. For purposes of
section 6621(c) and this paragraph (c),
60-day letters and the notices described
in sections 6223(a)(1) and 6223(a)(2) (re-
lating to administrative proceedings at
the partnership level) are not treated
as letters of proposed deficiency that
allow the taxpayer an opportunity for
administrative review in the Service’s
Office of Appeals, deficiency notices
under section 6212 of the Internal Rev-
enue Code, or letters or notices that
notify the taxpayer of an assessment or
proposed assessment of the tax. Thus,
in the absence of any other letter or
notice described in paragraph (c)(2) or
(c)(3) of this section that establishes an
earlier applicable date, the applicable
date in the case of any underpayment
of a tax attributable, in whole or in
part, to a partnership item (as defined
in section 6231(a)(3)) is the 30th day
after the date on which the Service
sends the first letter or notice that no-
tifies the taxpayer of an assessment of
the tax.

(5) Exception of payment of amount
shown as due—(i) In general. A letter of
notice will be disregarded for purposes
of determining the applicable date if
the taxpayer makes a payment equal
to the amount shown as due in the let-
ter or notice within 30 days from the
date that the Service sends the letter
or notice.

(ii) Special transition rule. A letter or
notice sent by the Service prior to Jan-
uary 1, 1991, will be disregarded by the
Service for purposes of determining the
applicable date if the taxpayer makes a
payment on or before January 31, 1991,
equal to the amount shown as due in
the letter or notice plus a reasonable
estimate of the interest payable on
such amount computed by applying the
section 6621(a)(2) rate. If the taxpayer
has received two or more letters or no-
tices with respect to the same tax for
the same taxable period and pays the
amount shown as due in the last letter
or notice sent prior to December 19,
1990, (plus a reasonable estimate of the

interest), all of the prior letters and
notices with respect to the same tax
for the same taxable period will be dis-
regarded under this paragraph (c)(5)(ii).
In the case of an assessment notice, the
payment of the amount of interest
shown as due on the last assessment
notice sent to the taxpayer prior to De-
cember 19, 1990, will be treated as a
payment of a reasonable estimate of
the interest payable on the amount
shown in that assessment notice or in
any prior assessment notice sent with
respect to the same tax for the same
taxable period. The special transition
rule in this paragraph (c)(5)(ii) applies
even if the payment is not made within
30 days of the date on which the Serv-
ice sent the letter or notice.

(iii) Amount shown as due. For pur-
poses of section 6621(c)(2)(B)(ii) and
this paragraph (c)(5), the ‘‘amount
shown as due’’ in any letter or notice
means the total amount of tax, as well
as any interest, penalties, additional
amounts, and additions to tax that are
set forth in the letter or notice. A de-
posit in the nature of a cash bond will
not be considered a payment of the
amount shown as due.

(6) Exception for withdrawn letters and
notices—(i) Letters of proposed deficiency.
A letter of proposed deficiency will be
disregarded for purposes of determining
the applicable date if the letter of pro-
posed deficiency is issued as a result of
an administrative error either to the
wrong taxpayer or for the wrong tax-
able period.

(ii) Deficiency notices. A deficiency
notice under section 6212 of the Inter-
nal Revenue Code will be disregarded
for purposes of determining the appli-
cable date if the deficiency notice is re-
scinded under section 6212(d).

(iii) Assessment letters and notices. A
letter or notice that notifies the tax-
payer of an assessment or proposed as-
sessment of tax will be disregarded for
purposes of determining the applicable
date if the full amount of tax assessed
is subsequently abated.

(d) Examples. The application of this
section may be illustrated by the fol-
lowing examples.

Example 1. V, a C corporation, timely files
Form 941 on January 31, 1991, for the fourth
quarter of 1990. On September 1, 1992, the
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Service sends V a section 6303 notice and de-
mand reflecting an additional FICA tax li-
ability for that quarter of $90,000. Interest
computed at the section 6621(a)(2) rate totals
$15,000 as of September 1, 1992. Accordingly,
V’s underpayment of FICA tax for the fourth
quarter of 1990 exceeds $100,000. However, V’s
$90,000 threshold underpayment of FICA tax
for that taxable period is less than $100,000,
so that the section 6621(c) rate will not apply
to the underpayment for that taxable period.

Example 2. (i) W, a C corporation, timely
files its 1990 income tax return on March 15,
1991, showing a liability of $95,000, of which
W pays only $35,000 with the return. On June
1, 1991, the Service sends W an assessment
notice reflecting the balance due of $60,000
plus interest computed at the section
6621(a)(2) rate. W pays all amounts due on
August 1, 1991. On July 1, 1993, the Service
sends W a 90-day letter (without having sent
a 30-day letter) reflecting an additional in-
come tax deficiency of $85,000 for the taxable
year 1990. W files a petition in the Tax Court
within 90 days. In 1995, the Tax Court deter-
mines a $50,000 income tax deficiency (exclu-
sive of interest, penalties, additional
amounts, and additions to tax) for 1990,
which the Service promptly assesses against
W.

(ii) As a result of the combination of the
failure to timely pay the $60,000 of income
tax reported as due on the return and the
Tax Court’s determination of an additional
deficiency of $50,000, W’s threshold under-
payment of income tax for 1990 is $110,000.
Because W is a C corporation and the thresh-
old underpayment for 1990 exceeds $100,000,
the section 6621(c) rate applies to W’s 1990
large corporate underpayment for periods
after the applicable date.

(iii) The applicable date is July 1, 1991, the
30th day after the date on which the Service
sent W the first assessment notice.

(iv) From March 16, 1991, through July 1,
1991, interest on W’s 1990 underpayment of
income tax (including any interest, pen-
alties, additional amounts, and additions to
tax) is computed at the section 6621(a)(2)
rate. From July 2, 1991, such interest is com-
puted at the section 6621(c) rate.

(v) If W had paid the amount shown as due
on the June 1, 1991, assessment notice on or
before June 30, 1991, instead of on August 1,
1991, the applicable date would have been
July 31, 1993.

(vi) Assume that W had paid the amount
shown as due on the June 1, 1991, assessment
notice on or before June 30, 1991. If W had
made a $40,000 deposit in the nature of a cash
bond on July 15, 1993, the applicable date
would be July 31, 1993. Moreover, the deposit
would have no effect on the existence or
amount of W’s threshold underpayment or
large corporate underpayment for 1990. In
such a case, however, when the Service as-
sesses the amount due from W in 1995, the de-

posit would be treated as a payment made as
of July 15, 1993, for purposes of computing in-
terest due after that date. As a result, inter-
est would accrue after July 15, 1993, (at the
section 6621(c) rate) only on the portion of
W’s 1990 underpayment that exceeds the
$40,000 deposit amount.

Example 3. (i) X, a C corporation, filed its
1989 income tax return ,on September 17,
1990, pursuant to an automatic extension. X
enclosed payment of the $7,500 balance re-
ported on the return as due (plus interest).
On January 1, 1992, the Service sends X a
written notification that X’s 1989 income tax
return is being examined. This written noti-
fication also contains a request that X pro-
vide supplemental information with respect
to particular deductions totalling $1.5 mil-
lion. On July 1, 1993, the Service sends X a
30-day letter proposing a $450,000 deficiency
(without any reference to penalties, addi-
tional amounts, additions to tax, and inter-
est) with respect to 1989. On December 15,
1993, the Service sends X a 90-day letter as-
serting a deficiency of $300,000 (excluding
penalties, additional amounts, additions to
tax, and other interest). X does not file a Tax
Court petition and the Service assesses the
$300,000 (plus interest and penalties) on April
1, 1994. On April 5, 1994, X pays the full
amount assessed. Thereafter, X timely files
an administrative claim for refund and a re-
fund suit in federal district court for the
amounts assessed on April 1, 1994. On Sep-
tember 30, 1995, the federal district court de-
termines that, exclusive of interest and pen-
alties, X overpaid its 1989 income tax by
$250,000.

(ii) The April 1, 1994, assessment estab-
lishes at that time that X’s threshold under-
payment of income tax for 1989 is $300,000.
Because X is a C corporation and the thresh-
old underpayment for 1989 exceeds $100,000,
X’s underpayment of income tax for 1989 is a
large corporate underpayment to which the
section 6621(c) rate applies for periods after
the applicable date. X’s decision to file a re-
fund claim does not affect, in and of itself,
either the existence of a threshold under-
payment or the amount of X’s large cor-
porate underpayment.

(iii) For purposes of determining the
amount of interest to assess on April 1, 1994,
the applicable date is July 31, 1993, the 30th
day after the date on which the Service sent
X a 30-day letter. The January 1, 1992, notice
of examination and request for additional in-
formation has no effect on the applicable
date. Similarly, the September 30, 1995, fed-
eral district court decision has no effect on
the applicable date.

(iv) From March 16, 1990, through July 31,
1993, interest on X’s 1989 underpayment of in-
come tax (including any interest, penalties,
additional amounts, and additions to tax) is
computed at the section 6621(a)(2) rate. From
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August 1, 1993, through April 5, 1994, such in-
terest is computed at the section 6621(c) rate.

(v) Because of the federal district court’s
decision that X’s underpayment, exclusive of
interest and penalties, was only $50,000, X
does not have a large corporate under-
payment of income tax for 1989. Thus, the in-
terest X paid with respect to the remaining
$250,000 in taxes (exclusive of interest and
penalties) becomes part of the overpayment
and will be refunded. In addition, any inter-
est computed at the section 6621(c) rate for
the period from August 1, 1993, through April
5, 1994, should be recomputed at the section
6621(a)(2) rate and the difference refunded.

Example 4. (i) Y, a C corporation, timely
filed its 1989 income tax return on March 15,
1990, and enclosed payment of the amount re-
ported on the return as due. On May 1, 1990,
the Service sent to Y an assessment notice
for $1,000 resulting from a math error on Y’s
return. Y did not request an abatement of
the assessment pursuant to section 6213(b).
Instead, Y paid the $1,000, plus interest, on
July 31, 1990. On March 31, 1992, the Service
sends Y a 90-day letter showing an income
tax deficiency for 1989 of $125,000 (exclusive
of interest, penalties, additional amounts,
and additions to tax). No 30-day letter had
been issued previously to Y in connection
with its 1989 taxable year. Y does not file a
petition with the Tax Court, but files an
amended return for 1989 on April 15, 1992,
showing $30,000 of tax due. Y pays this
amount (plus interest from March 15, 1990,
computed at the section 6621(a)(2) rate) with
the amended return. Shortly thereafter, the
Service assesses the $125,000 deficiency (plus
interest) and credits the April 15, 1992, pay-
ment against the assessment.

(ii) Y’s threshold underpayment for 1989 is
$125,000 notwithstanding Y’s April 15, 1992,
payment of $30,000. Because Y is a C corpora-
tion and the threshold underpayment for 1989
exceeds $100,000, Y has a large corporate un-
derpayment of income tax for the taxable pe-
riod 1989 to which the section 6621(c) rate ap-
plies for periods after the applicable date.

(iii) Because Y paid the $1,000 amount
shown as due on the math error assessment
notice (plus interest) on or before January
31, 1991, the applicable date is April 30, 1992,
the 30th day after the 90-day letter is sent.

(iv) From March 16, 1990, through April 30,
1992, interest is computed on Y’s under-
payment of income tax (including any inter-
est, penalties, additional amounts, and addi-
tions to tax) at the section 6621(a)(2) rate.
From May 1, 1992, such interest is computed
at the section 6621(c) rate.

(v) If Y had not paid the $1,000 amount
shown as due on the math error assessment
notice (plus interest) on or before January
31, 1991, the applicable date would have been
May 31, 1990, and interest would be computed
at the section 6621(c) rate beginning on Janu-
ary 1, 1991. If, however, Y had timely re-

quested an abatement of the assessment
under section 6213(b), the applicable date
would be April 30, 1992.

Example 5. (i) Effective January 1, 1993, Y
converts from a C corporation to an S cor-
poration. On January 31, 1993 Y files its 1992
FUTA tax return and encloses a payment
equal to the amount reported as due on the
return. On March 15, 1993, Y files its 1992 in-
come tax return and encloses a payment
equal to the amount reported as due on the
return. On August 1, 1993, the Service sends
to Y an assessment notice for $150,000 of
FUTA tax, plus interest, with respect to cal-
endar year 1992. Y pays the full amount
shown as due in the assessment notice on
August 7, 1993. On January 1, 1995, Y files an
amended income tax return for 1992 showing
$15,000 of tax due. Y pays this amount with
the amended return. On February 10, 1995,
the Service sends Y an assessment notice for
the interest payable on the $15,000. Y pays
this interest on February 13, 1995.

(ii) Y’s threshold underpayment of FUTA
tax for 1992 is $150,000. Because Y was a C
corporation in 1992 and the threshold under-
payment of FUTA tax for 1992 exceeds
$100,000, Y has a large corporate under-
payment of FUTA tax. However, Y’s thresh-
old underpayment of income tax for the
same taxable period (i.e., calendar 1992) is
$15,000, so that Y does not have a large cor-
porate underpayment of income tax for that
year.

(iii) Because Y pays within 30 days the
amount shown as due on the August 1, 1993,
assessment notice, there is no applicable
date with respect to the large corporate un-
derpayment of FUTA tax for 1992.

(iv) All of the interest payable with respect
to the 1992 underpayments of FUTA and in-
come taxes is computed at the section
6621(a)(2) rate.

(v) If Y had not paid the amount shown as
due on the August 1, 1993, FUTA tax assess-
ment notice within 30 days, the applicable
date would have been August 31, 1993, (the
30th day after the assessment notice is sent).
Thus, interest would have been computed at
the section 6621(c) rate after that date, even
though Y is not at that time a C corporation.

(vi) If the amended 1992 income tax return
Y files on January 1, 1995, had shown $115,000
of tax due instead of $15,000, Y’s threshold
underpayment of income tax for 1992 would
have been $115,000. Because Y was a C cor-
poration in 1992 and the threshold under-
payment of income tax for that year would
have exceeded $100,000, Y would have a large
corporate underpayment of income tax for
that year. However, because Y would have
paid the amount shown as due in the Feb-
ruary 10, 1995, assessment notice within 30
days of when that assessment notice was
sent, there would have been no applicable
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date with respect to that large corporate un-
derpayment and the section 6621(c) rate
would have not applied.

Example 6. (i) On August 1, 1990, the Service
sent to Z, a C corporation, an assessment no-
tice for $200,000 of income tax, plus $30,000 in
interest and penalties, with respect to cal-
endar year 1988. Subsequent assessment no-
tices were sent to Z on September 12, 1990,
October 10, 1990, and November 14, 1990, each
including additional interest. The November
14, 1990, assessment notice provided that the
total amount of tax, interest and penalties
due was $242,000. On December 31, 1990, Z
pays $230,000. On February 13, 1991, the Serv-
ice sends Z an assessment notice for the re-
maining balance (plus additional interest
thereon). On December 31, 1991, Z pays all
amounts owed as of that date in connection
with its 1988 income tax liability.

(ii) Z’s threshold underpayment of income
tax for 1988 is $200,000. Because Z is a C cor-
poration and its threshold underpayment of
income tax for 1988 exceeds $100,000, Z has a
large corporate underpayment for 1988 to
which the section 6621(c) rate applies for pe-
riods after the applicable date.

(iii) Notwithstanding Z’s payment of
$230,000 on December 31, 1990, the applicable
date with respect to the large corporate un-
derpayment of 1988 income tax is August 31,
1990, the 30th day after the date on which the
Service sent the first assessment notice.

(iv) From March 16, 1989, to December 31,
1990, interest is computed on Z’s under-
payment of income tax (including any inter-
est, penalties, additional amounts and addi-
tions to tax) at the section 6621(a)(2) rate.
From January 1, 1991, through December 31,
1991, interest is computed on that under-
payment at the section 6621(c) rate.

(v) If Z had paid on or before January 31,
1991, the full $242,000 shown as due on the No-
vember 14, 1990, assessment notice, the appli-
cable date with respect to any remaining un-
paid interest would have been March 15, 1991,
the 30th day after the Service sent the Feb-
ruary 13, 1991, assessment notice.

(vi) The same result as in paragraph (v) of
this Example 6 would apply if the November
14, 1990, assessment notice had provided that
only $150,000 was due with respect to cal-
endar year 1988 (as a result of a correction by
the Service of an error in its original August
1, 1990, assessment, and not as a result of any
payment by Z), and if Z had paid that $150,000
on or before January 31, 1991.

(e) Effective date. Section 6621(c) and
this section are effective for deter-
mining interest for periods after De-
cember 31, 1990, regardless of the tax-
able period to which the underlying tax

may relate and even if the applicable
date is prior to December 31, 1990.

[T.D. 8447, 57 FR 53554, Nov. 12, 1992; 57 FR
60846, Dec. 22, 1992]

§ 301.6622–1 Interest compounded
daily.

(a) General rule. Effective for interest
accruing after December 31, 1982, in
computing the amount of any interest
required to be paid under the Internal
Revenue Code of 1954 or sections
1961(c)(1) or 2411 of title 28, United
States Code, by the Commissioner or
by the taxpayer, or in computing any
other amount determined by reference
to such amount of interest, or by ref-
erence to the interest rate established
under section 6621, such interest or
such other amount shall be com-
pounded daily by dividing such rate of
interest by 365 (366 in a leap year) and
compounding such daily interest rate
each day.

(b) Exception. Paragraph (a) of this
section shall not apply for purposes of
determining the amount of any addi-
tion to tax under sections 6654 or 6655
(relating to failure to pay estimated
income tax).

(c) Applicability to unpaid amounts on
December 31, 1982—(1) In general. The
unpaid interest (or other amount) that
shall be compounded daily includes the
interest (or other amount) accrued but
unpaid on December 31, 1982.

(2) Illustration. The provisions of this
(c) may be illustrated by the following
example.

Example. Individual A files a tax return for
calendar year 1981 on April 15, 1982, showing
a tax due of $10,000. A pays $10,000 on Decem-
ber 31, 1982, but A does not pay any interest
with respect to this underpayment until
March 1, 1983, on which date A paid all
amounts of interest with respect to the
$10,000 underpayment of tax. On December
31, 1982, A’s unsatisfied interest liability was
$1,424.66 ($10,000 × 20 percent × 260/365 days).
Interest, compounded daily, accrues on this
unsatisfied interest obligation beginning on
January 1, 1983, until March 1, 1983, the date
the total interest obligation is satisfied. On
March 1, 1983, the total interest obligation is
$1,462.62, computed as follows:

Item Amount

Unpaid tax at December 31, 1982 .................... 0
Unpaid interest at December 31, 1982 ............. $1,424.66
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Item Amount

Total unsatisfied obligation at Decem-
ber 31, 1982 .................................... 1,424.66

Interest from December 31, 1982, to March 1,
1983, at 16 percent per year compounded
daily ................................................................ 37.96

Total due, March 1, 1983 .................... 1,462.62

[T.D. 7907, 48 FR 38231, Aug. 23, 1983]

ADDITIONS TO THE TAX, ADDITIONAL
AMOUNTS, AND ASSESSABLE PENALTIES

Additions to the Tax and
Additional Amounts

§ 301.6651–1 Failure to file tax return
or to pay tax.

(a) Addition to the tax—(1) Failure to
file tax return. In case of failure to file
a return required under authority of—

(i) Subchapter A, chapter 61 of the
Code, relating to returns and records
(other than sections 6015 and 6016, re-
lating to declarations of estimated tax,
and part III thereof, relating to infor-
mation returns);

(ii) Subchapter A, chapter 51 of the
Code, relating to distilled spirits,
wines, and beer;

(iii) Subchapter A, chapter 52 of the
Code, relating to cigars, cigarettes, and
cigarette papers and tubes; or

(iv) Subchapter A, chapter 53 of the
Code, relating to machine guns, de-
structive devices, and certain other
firearms; and
The regulations thereunder, on or be-
fore the date prescribed for filing (de-
termined with regard to any extension
of time for such filing), there shall be
added to the tax required to be shown
on the return the amount specified
below unless the failure to file the re-
turn within the prescribed time is
shown to the satisfaction of the dis-
trict director or the director of the
service center to be due to reasonable
cause and not to willful neglect. The
amount to be added to the tax is 5 per-
cent thereof if the failure is for not
more than 1 month, with an additional
5 percent for each additional month or
fraction thereof during which the fail-
ure continues, but not to exceed 25 per-
cent in the aggregate. The amount of
any addition under this subparagraph
shall be reduced by the amount of the

addition under subparagraph (2) of this
paragraph for any month to which an
addition to tax applies under both sub-
paragraphs (1) and (2) of this paragraph
(a).

(2) Failure to pay tax shown on return.
In case of failure to pay the amount
shown as tax on any return (required to
be filed after December 31, 1969, with-
out regard to any extension of time for
filing thereof) specified in subpara-
graph (1) of this paragraph (a), on or
before the date prescribed for payment
of such tax (determined with regard to
any extension of time for payment),
there shall be added to the tax shown
on the return the amount specified
below unless the failure to pay the tax
within the prescribed time is shown to
the satisfaction of the district director,
or, as provided in paragraph (a) of this
section, the Assistant Regional Com-
missioner (Alcohol, Tobacco and Fire-
arms), the director of the service cen-
ter, to be due to reasonable cause and
not to willful neglect. Except as pro-
vided in paragraph (a)(4) of this sec-
tion, the amount to be added to the tax
is 0.5 percent of the amount of tax
shown on the return if the failure is for
not more than 1 month, with an addi-
tional 0.5 percent for each additional
month or fraction thereof during which
the failure continues, but not to exceed
25 percent in the aggregate.

(3) Failure to pay tax not shown on re-
turn. In the case of failure to pay any
amount of any tax required to be
shown on a return specified in para-
graph (a)(1) of this section that is not
so shown (including an assessment
made pursuant to section 6213(b)) with-
in 21 calendar days from the date of the
notice and demand (10 business days if
the amount assessed and shown on the
notice and demand equals or exceeds
$100,000) with respect to any notice and
demand made after December 31, 1996,
there will be added to the amount stat-
ed in the notice and demand the
amount specified below unless the fail-
ure to pay the tax within the pre-
scribed time is shown to the satisfac-
tion of the district director or the di-
rector of the service center to be due to
reasonable cause and not to willful ne-
glect. Except as provided in paragraph
(a)(4) of this section, the amount to be
added to the tax is 0.5 percent of the
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amount stated in the notice and de-
mand if the failure is for not more than
1 month, with an additional 0.5 percent
for each additional month or fraction
thereof during which the failure con-
tinues, but not to exceed 25 percent in
the aggregate. For purposes of this
paragraph (a)(3), see § 301.6601–1(f)(5) for
the definition of calendar day and busi-
ness day.

(4) Reduction of failure to pay penalty
during the period an installment agree-
ment is in effect—(i) In general. In the
case of a return filed by an individual
on or before the due date for the return
(including extensions)—

(A) The amount added to tax for a
month or fraction thereof is deter-
mined by using 0.25 percent instead of
0.5 percent under paragraph (a)(2) of
this section if at any time during the
month an installment agreement under
section 6159 is in effect for the payment
of such tax; and

(B) The amount added to tax for a
month or fraction thereof is deter-
mined by using 0.25 percent instead of
0.5 percent under paragraph (a)(3) of
this section if at any time during the
month an installment agreement under
section 6159 is in effect for the payment
of such tax.

(ii) Effective date. This paragraph
(a)(4) applies for purposes of deter-
mining additions to tax for months be-
ginning after December 31, 1999.

(b) Month defined. (1) If the date pre-
scribed for filing the return or paying
tax is the last day of a calendar month,
each succeeding calendar month or
fraction thereof during which the fail-
ure to file or pay tax continues shall
constitute a month for purposes of sec-
tion 6651.

(2) If the date prescribed for filing the
return or paying tax is a date other
than the last day of a calendar month,
the period which terminates with the
date numerically corresponding there-
to in the succeeding calendar month
and each such successive period shall
constitute a month for purposes of sec-
tion 6651. If, in the month of February,
there is no date corresponding to the
date prescribed for filing the return or
paying tax, the period from such date
in January through the last day of Feb-
ruary shall constitute a month for pur-
poses of section 6651. Thus, if a return

is due on January 30, the first month
shall end on February 28 (or 29 if a leap
year), and the succeeding months shall
end on March 30, April 30, etc.

(3) If a return is not timely filed or
tax is not timely paid, the fact that the
date prescribed for filing the return or
paying tax, or the corresponding date
in any succeeding calendar month, falls
on a Saturday, Sunday, or a legal holi-
day is immaterial in determining the
number of months for which the addi-
tion to the tax under section 6651 ap-
plies.

(c) Showing of reasonable cause. (1) Ex-
cept as provided in subparagraphs (3)
and (4) of this paragraph (b), a taxpayer
who wishes to avoid the addition to the
tax for failure to file a tax return or
pay tax must make an affirmative
showing of all facts alleged as a reason-
able cause for his failure to file such
return or pay such tax on time in the
form of a written statement containing
a declaration that it is made under
penalties of perjury. Such statement
should be filed with the district direc-
tor or the director of the service center
with whom the return is required to be
filed; Provided, That where special tax
returns of liquor dealers are delivered
to an alcohol, tobacco and firearms of-
ficer working under the supervision of
the Regional Director, Bureau of Alco-
hol, Tobacco and Firearms, such state-
ment may be delivered with the return.
If the district director, the director of
the service center, or, where applica-
ble, the Regional Director, Bureau of
Alcohol, Tobacco and Firearms, deter-
mines that the delinquency was due to
a reasonable cause and not to willful
neglect, the addition to the tax will
not be assessed. If the taxpayer exer-
cised ordinary business care and pru-
dence and was nevertheless unable to
file the return within the prescribed
time, then the delay is due to a reason-
able cause. A failure to pay will be con-
sidered to be due to reasonable cause to
the extent that the taxpayer has made
a satisfactory showing that he exer-
cised ordinary business care and pru-
dence in providing for payment of his
tax liability and was nevertheless ei-
ther unable to pay the tax or would
suffer an undue hardship (as described
in § 1.6161–1(b) of this chapter) if he paid
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on the due date. In determining wheth-
er the taxpayer was unable to pay the
tax in spite of the exercise of ordinary
business care and prudence in pro-
viding for payment of his tax liability,
consideration will be given to all the
facts and circumstances of the tax-
payer’s financial situation, including
the amount and nature of the tax-
payer’s expenditures in light of the in-
come (or other amounts) he could, at
the time of such expenditures, reason-
ably expect to receive prior to the date
prescribed for the payment of the tax.
Thus, for example, a taxpayer who in-
curs lavish or extravagant living ex-
penses in an amount such that the re-
mainder of his assets and anticipated
income will be insufficient to pay his
tax, has not exercised ordinary busi-
ness care and prudence in providing for
the payment of his tax liability. Fur-
ther, a taxpayer who invests funds in
speculative or illiquid assets has not
exercised ordinary business care and
prudence in providing for the payment
of his tax liability unless, at the time
of the investment, the remainder of the
taxpayer’s assets and estimated income
will be sufficient to pay his tax or it
can be reasonably foreseen that the
speculative or illiquid investment
made by the taxpayer can be utilized
(by sale or as security for a loan) to re-
alize sufficient funds to satisfy the tax
liability. A taxpayer will be considered
to have exercised ordinary business
care and prudence if he made reason-
able efforts to conserve sufficient as-
sets in marketable form to satisfy his
tax liability and nevertheless was un-
able to pay all or a portion of the tax
when it became due.

(2) In determining if the taxpayer ex-
ercised ordinary business care and pru-
dence in providing for the payment of
his tax liability, consideration will be
given to the nature of the tax which
the taxpayer has failed to pay. Thus,
for example, facts and circumstances
which, because of the taxpayer’s efforts
to conserve assets in marketable form,
may constitute reasonable cause for
nonpayment of income taxes may not
constitute reasonable cause for failure
to pay over taxes described in section
7501 that are collected or withheld from
any other person.

(3) If, for a taxable year ending on or
after December 31, 1995, an individual
taxpayer satisfies the requirement of
§ 1.6081–4(a) of this chapter (relating to
automatic extension of time for filing
an individual income tax return), rea-
sonable cause will be presumed, for the
period of the extension of time to file,
with respect to any underpayment of
tax if—

(i) The excess of the amount of tax
shown on the individual income tax re-
turn over the amount of tax paid on or
before the regular due date of the re-
turn (by virtue of tax withheld by the
employer, estimated tax payments, and
any payment with an application for
extension of time to file pursuant to
§ 1.6081–4 of this chapter) is no greater
than 10 percent of the amount of tax
shown on the individual income tax re-
turn; and

(ii) Any balance due shown on the in-
dividual income tax return is remitted
with the return.

(4) If, for a taxable year ending on or
after December 31, 1972, a corporate
taxpayer satisfies the requirements of
§ 1.6081–3 (a) or (b) (relating to an auto-
matic extension of time for filing a
corporation income tax return), rea-
sonable cause shall be presumed, for
the period of the extension of time to
file, with respect to any underpayment
of tax if—

(i) Not less than the amount of tax
that would be required as the first in-
stallment under section 6152(a)(1), if
the taxpayer elected to pay the tax in
installments, is paid on or before the
regular due date of the return and the
second installment is paid on or before
3 months after such date,

(ii) The amount of tax (determined
without regard to any prepayment
thereof) shown on Form 7004, or the
amount of tax paid on or before the
regular due date of the return, is at
least 90 percent of the amount of tax
shown on the taxpayer’s Form 1120, and

(iii) Any balance due shown on the
Form 1120 is paid on, or before the due
date of the return, including any exten-
sions of time for filing.

(d) Penalty imposed on net amount
due—(1) Credits against the tax. The
amount of tax required to be shown on
the return for purposes of section
6651(a)(1) and the amount shown as tax
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on the return for purposes of section
6651(a)(2) shall be reduced by the
amount of any part of the tax which is
paid on or before the date prescribed
for payment of the tax and by the
amount of any credit against the tax
which may be claimed on the return.

(2) Partial payments. (i) The amount
of tax required to be shown on the re-
turn for purposes of section 6651(a)(2)
shall, for the purpose of computing the
addition for any month, be reduced by
the amount of any part of the tax
which is paid after the date prescribed
for payment and on or before the first
day of such month.

(ii) The amount of tax stated in the
notice and demand for purposes of sec-
tion 6651(a)(3) shall, for the purpose of
computing the addition for any month,
be reduced by the amount of any part
of the tax which is paid before the first
day of such month.

(e) No addition to tax if fraud penalty
assessed. No addition to the tax under
section 6651 shall be assessed with re-
spect to an underpayment of tax if a 50-
percent addition to the tax for fraud is
assessed with respect to the same un-
derpayment under section 6653(b). See
section 6653(d).

(f) Examples. The provisions of this
section may be illustrated by the fol-
lowing examples:

Example 1. (a) Under section 6072(a), income
tax returns of individuals on a calendar year
basis must be filed on or before the 15th day
of April following the close of the calendar
year. Assume an individual filed his income
tax return for the calendar year 1969 on July
20, 1970, and the failure to file on or before
the prescribed date is not due to reasonable
cause. The tax shown on the return is $800
and a deficiency of $200 is subsequently as-
sessed, making the tax required to be shown
on the return, $1,000. Of this amount, $300 has
been paid by withholding from wages and
$400 has been paid as estimated tax. The bal-
ance due as shown on the return of $100 ($800
shown as tax on the return less $700 pre-
viously paid) is paid on August 21, 1970. The
failure to pay on or before the prescribed
date is not due to reasonable cause. There
will be imposed, in addition to interest, an
additional amount under section 6651(a)(2) of
$2.50, which is 2.5 percent (2% for the 4
months from April 16 through August 15, and
0.5% for the fractional part of the month
from August 16 through August 21) of the net
amount due as shown on the return of $100
($800 shown on the return less $700 paid on or
before April 15). There will also be imposed

an additional amount under section 6651(a)(1)
of $58, determined as follows:
20 percent (5% per month for the 3 months from

April 16 through July 15 and 5% for the fractional
part of the month from July 16 through July 20) of
the net amount due of $300 ($1,000 required to
be shown on the return less $700 paid on or be-
fore April 15) .......................................................... $60

Reduced by the amount of the addition imposed
under section 6651(a)(2) for those months ........... 2

Addition to tax under section 6651(a)(1) ................... $50

(b) A notice and demand for the $200 defi-
ciency is issued on January 8, 1971, but the
taxpayer does not pay the deficiency until
December 23, 1971. In addition to interest
there will be imposed an additional amount
under section 6651(a)(3) of $10, determined as
follows:
Addition computed without regard to limitation:
6 percent (51⁄2% for the 11 months from January

19, 1971, through December 18, 1971, and 0.5%
for the fractional part of the month from Decem-
ber 19 through December 23) of the amount stat-
ed in the notice and demand ($200) ..................... $12

Limitation on addition:
25 percent of the amount stated in the notice and

demand ($200) ....................................................... $50
Reduced by the part of the addition under section

6651(a)(1) for failure to file attributable to the
$200 deficiency (20% of $200) .............................. $40

Maximum amount of the addition under section
6651(a)(3) ............................................................... $10

Example 2. An individual files his income
tax return for the calendar year 1969 on De-
cember 2, 1970, and such delinquency is not
due to reasonable cause. The balance due, as
shown on the return, of $500 is paid when the
return is filed on December 2, 1970. In addi-
tion to interest and the addition for failure
to pay under section 6651(a)(2) of $20 (8
months at 0.5% per month, 4%), there will
also be imposed an additional amount under
section 6651(a)(1) of $112.50, determined as
follows:
Penalty at 5 percent for maximum of 5 months, 25

percent of $500 .................................................... $125.00
Less reduction for the amount of the addition

under section 6651(a)(2):
Amount imposed under section 6651(a)(2) for the

months in which there is also an addition for fail-
ure to file—21⁄2 percent for the 5 months April 16
through September 15 of the net amount due
($500) ................................................................... 12.50

Addition to tax under section 6651(a)(1) ................. $112.50

(g) Treatment of returns prepared by
the Secretary—(1) In general. A return
prepared by the Secretary under sec-
tion 6020(b) will be disregarded for pur-
poses of determining the amount of the
addition to tax for failure to file any
return pursuant to paragraph (a)(1) of
this section. However, the return pre-
pared by the Secretary will be treated
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as a return filed by the taxpayer for
purposes of determining the amount of
the addition to tax for failure to pay
the tax shown on any return and for
failure to pay the tax required to be
shown on a return that is not so shown
pursuant to paragraphs (a)(2) and (3) of
this section, respectively.

(2) Effective date. This paragraph (g)
applies to returns the due date for
which (determined without regard to
extensions) is after July 30, 1996.

[T.D. 7133, 36 FR 13594, July 22, 1971, as
amended by T.D. 7160, 37 FR 2507, Feb. 2, 1972;
T.D. 7260, 38 FR 4259, Feb. 12, 1973; T.D. 8651,
61 FR 262, Jan. 4, 1996; T.D. 8703, 61 FR 69031,
Dec. 31, 1996; T.D. 8725, 62 FR 39117, July 22,
1997; T.D. 8895, 65 FR 50408, Aug. 18, 2000]

§ 301.6652–1 Failure to file certain in-
formation returns.

(a) Returns with respect to payments
made in calendar years after 1962—(1)
Payments of dividends, interest, or pa-
tronage dividends aggregating $10 or
more. In the case of each failure to file
a statement required by—

(i) Section 6042(a)(1), relating to in-
formation returns with respect to pay-
ments of dividends aggregating $10 or
more in a calendar year, in effect with
respect to payments made after De-
cember 31, 1962,

(ii) Section 6044(a)(1), relating to in-
formation returns with respect to cer-
tain payments by cooperatives aggre-
gating $10 or more in a calendar year,
in effect with respect to payments
made on or after the first day of the
first taxable year of the cooperative
beginning after December 31, 1962, with
respect to patronage occurring on or
after such first day, or

(iii) Section 6049(a)(1), relating to in-
formation returns with respect to pay-
ments of interest aggregating $10 or
more in a calendar year, in effect with
respect to payments made after De-
cember 31, 1962, and the regulations
under such section, within the time
prescribed for filing such statement
(determined with regard to any exten-
sion of time for filing), there shall be
paid by the person failing to so file the
statement $10 for each such statement
not so filed. However, the total amount
imposed on the delinquent person for
all such failures under section 6652(a)

and this section during any calendar
year shall not exceed $25,000.

(2) Other payments; statements with re-
spect to tips. In the case of each fail-
ure—

(i) To file a statement of a payment
made to another person required under
authority of section 6041, relating to
information returns with respect to
certain information at source, or sec-
tion 6051(d), relating to information re-
turns with respect to payments of
wages as defined in section 3401(a), or
section 6050(a), relating to information
returns with respect to remuneration
of certain crew members defined in sec-
tion 3121(b)(20), or

(ii) To furnish a statement required
under authority of section 6053(b), re-
lating to statements furnished by em-
ployers with respect to tips, or section
6050A(b), relating to statements fur-
nished by fishing boat operators with
respect to remuneration of certain
crew members, within the time pre-
scribed by regulations under those sec-
tions for filing such statements (deter-
mined with regard to any extension of
time for filing),

There shall be paid by the person fail-
ing to so file the statement $1 for each
such statement not so filed. However,
the total amount imposed on the delin-
quent person for all such failures dur-
ing any calendar year shall not exceed
$1,000.

(b) Returns with respect to payments
made in calendar years before 1963 and to
certain payments by cooperatives after
1962. In the case of each failure to file
a statement, with respect to a payment
to another person, required under au-
thority of—

(1) Section 6041, relating to informa-
tion returns with respect to certain in-
formation at source, in effect with re-
spect to payments made before 1963,

(2) Section 6042(1), relating to infor-
mation returns with respect to pay-
ments of corporate dividends, in effect
with respect to payments made before
1963,

(3) Section 6044, relating to informa-
tion returns with respect to payments
of patronage dividends, in effect with
respect to payments made by a cooper-
ative with respect to patronage occur-
ring before the first day of the first
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taxable year of the cooperative begin-
ning after December 31, 1962, or

(4) Section 6051(d), relating to infor-
mation returns with respect to pay-
ments of wages as defined in section
3401(a), in effect with respect to pay-
ments made before 1963,

and the regulations under such section,
within the time prescribed for filing
such statement (determined with re-
gard to any extension of time for fil-
ing), there shall be paid by the person
failing to so file such statement $1 for
each such statement not so filed. How-
ever, the total amount imposed on the
delinquent person for all such failures
during any calendar year shall not ex-
ceed $1,000.

(c) Returns with respect to reporting
payments of wages in the form of group-
term life insurance provided in a calendar
year after December 31, 1963. In the case
of each failure to file a return required
by section 6052(a), relating to reporting
payment of wages in the form of group-
term life insurance provided for any
employee on his life in a calendar year
after December 31, 1963, and the regula-
tions under such section, within the
time prescribed for filing such return
(determined with regard to any exten-
sion of time for filing), there shall be
paid by the person failing to so file
such return $10 for each such return
not so filed. However, the total amount
imposed on the delinquent person for
all such failures under section 6652(a)
and this section during any calendar
year shall not exceed $25,000.

(d) Returns with respect to transfer of
stock or record title thereto pursuant to
options exercised on or after January 1,
1964. In the case of each failure to file
a statement of the transfer of stock or
of record title thereto as required by
section 6039(a) and the regulations
under such section within the time pre-
scribed for filing such statement (de-
termined with regard to any extension
of time for filing), there shall be paid
by the corporation failing to so file
such statement, $10 for each such
statement not so filed. However, the
total amount imposed on the delin-
quent corporation for all such failures
under section 6652(a) and this section
during any calendar year shall not ex-
ceed $25,000.

(e) Manner of payment. The amount
imposed under subsection (a), (b), or (c)
of section 6652 and this section on any
person shall be paid in the same man-
ner as tax upon the issuance of a notice
and demand therefor.

(f) Showing of reasonable cause. The
amount imposed by subsection (a), (b),
or (c) of section 6652 shall not apply
with respect to a failure to file a state-
ment within the time prescribed if it is
established to the satisfaction of the
district director or the director of the
Internal Revenue Service Center that
such failure was due to reasonable
cause and not to willful neglect. An af-
firmative showing of reasonable cause
must be made in the form of a written
statement, containing a declaration
that it is made under the penalties of
perjury, setting forth all the facts al-
leged as a reasonable cause.

(g) Alcohol and tobacco taxes. For pen-
alties for failure to file certain infor-
mation returns with respect to alcohol
and tobacco taxes, see, generally, sub-
title E of the Code.

(h) Tips. For regulations under sec-
tion 6652(c) in respect of failure to re-
port tips, see § 31.6652–1 of this chapter
(Employment Tax Regulations).

[32 FR 15241, Nov. 3, 1967, as amended by T.D.
7001, 34 FR 1006, Jan. 23, 1969; T.D. 7127, 36 FR
11503, June 15, 1971; T.D. 7716, 45 FR 57124,
Aug. 27, 1980]

§ 301.6652–2 Failure by exempt organi-
zations and certain nonexempt or-
ganizations to file certain returns
or to comply with section 6104(d)
for taxable years beginning after
December 31, 1969.

(a) Exempt organization or trust. In the
case of a failure to file a return re-
quired by—

(1) Section 6033, relating to returns
by exempt organizations, trusts de-
scribed in section 4947(a)(1) and non-
exempt private foundations,

(2) Section 6034, relating to returns
by certain trusts, or

(3) Section 6043(b), relating to returns
regarding the liquidation, dissolution,
termination, or substantial contrac-
tion of an exempt organization,
within the time and in the manner pre-
scribed for filing such return (deter-
mined with regard to any extension of
time for filing), unless it is shown that
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such failure is due to reasonable cause,
there shall be paid by the exempt orga-
nization or trust failing to file such re-
turn $10 for each day during which such
failure continues. However, the total
amount imposed on any exempt organi-
zation or trust under this paragraph for
such failure with regard to any one re-
turn shall not exceed $5,000.

(b) Managers. If an exempt organiza-
tion or trust fails to file under section
6652(d)(1), the Commissioner may, by
written demand, request that such or-
ganization or trust file the delinquent
return within 90 days after the date of
mailing of such demand, or within such
additional period as the Commissioner
shall determine is reasonable under the
circumstances. If such organization or
trust does not so file on or before the
date specified in such demand, there
shall be paid by the person or persons
responsible for such failure to file $10
for each day after such date during
which such failure continues, unless it
is shown that such failure is due to rea-
sonable cause. However, the total
amount imposed under this paragraph
on all persons responsible for such fail-
ure with regard to any one return shall
not exceed $5,000.

(c) Public inspection of private founda-
tions’ annual returns—(1) In general. In
the case of a failure to comply with the
requirements of section 6104(d), relat-
ing to public inspection of private
foundations’ annual returns, within the
time and in the manner prescribed for
complying with section 6104(d), unless
it is shown that such failure is due to
reasonable cause, there shall be paid by
the person or persons responsible for
failing to comply with section 6104(d)
$10 for each day during which such fail-
ure continues. However, the total
amount imposed under this subpara-
graph on all persons responsible for
any such failure with regard to any one
annual return shall not exceed $5,000.

(2) Amount imposed. The amount im-
posed under section 6652(d)(3) is $10 per
day for a failure to comply with sec-
tion 6104(d). For example, assume that
an annual return must be filed by pri-
vate foundation X on or before May 15,
1982, for the calendar year 1981. The
foundation without reasonable cause
does not comply with section 6104(d) by
publishing notice of the availability of

the annual return until July 30, 1982. In
this case, the person failing to comply
with section 6104(d) within the pre-
scribed time is required to pay $760 for
complying with section 6104(d) 76 days
late.

(3) Cross reference. For the penalty for
willful failure to comply with section
6104(d), see § 301.6685–1.

(d) Special rules. For purposes of sec-
tion 6652(d) and this section—

(1) Person. The term ‘‘person’’ means
any officer, director, trustee, em-
ployee, member, or other individual
whose duty it is to perform the act in
respect of which the violation occurs.

(2) Liability. If more than one person
(as defined in subparagraph (1) of this
paragraph (d)) is liable for a failure to
file or to comply with section 6652(d)
(2) or (3), all such persons shall be
jointly and severally liable with re-
spect to such failure.

(e) Manner of payment. The amount
imposed under section 6652(d) and this
section on any exempt organization,
trust, or person (as defined in para-
graph (d)(1) of this section) shall be
paid in the same manner as tax upon
the issuance of a notice and demand
therefor.

(f) Showing of reasonable cause. No
amount imposed by section 6652(d)
shall apply with respect to a failure to
file or comply under this section if it is
established to the satisfaction of the
district director or director of the in-
ternal revenue service center that such
failure was due to reasonable cause. An
affirmative showing of reasonable
cause must be made in the form of a
written statement containing a dec-
laration by the appropriate person (as
defined in paragraph (d)(1) of this sec-
tion), or in his absence, by any officer,
director, or trustee of the organization,
that the statement is made under the
penalties of perjury, setting forth all
the facts alleged as reasonable cause.

(g) Group returns. If a central organi-
zation is authorized to file a group re-
turn on behalf of two or more of its
local organizations for the taxable year
in accordance with paragraph (d) of
§ 1.6033–2 (Income Tax Regulations), the
responsibility for timely filing of such
a return is placed upon the central or-
ganization for purposes of this section.
Consequently, the amount imposed by
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section 6652(d)(1) for failure to file the
group return shall be paid by the cen-
tral organization and the amount im-
posed by section 6652(d)(2) for failure to
file the group return within the time
prescribed by the Commissioner shall
be paid by the person or persons re-
sponsible for filing the group return.

(h) Effective date. This section shall
apply for taxable years beginning after
December 31, 1969.

[T.D. 7127, 36 FR 11503, June 15, 1971, as
amended by T.D. 8026, 50 FR 20758, May 20,
1985]

§ 301.6652–3 Failure to file information
with respect to employee retire-
ment benefit plan.

(a) Amount imposed—(1) Annual reg-
istration statement. The plan adminis-
trator (within the meaning of section
414(g)) of an employee retirement ben-
efit plan defined in § 301.6057–1(a)(3) is
liable for the amount imposed by sec-
tion 6652(e)(1) in each case in which
there is a failure to file information re-
lating to the deferred vested retire-
ment benefit of a plan participant, as
required by section 6057(a) and
§ 301.6057–1, at the time and place and
in the manner prescribed therefor (de-
termined without regard to any exten-
sion of time for filing). The amount im-
posed by section 6652(e)(1) on the plan
administrator is $1 for each participant
with respect to whom there is a failure
to file the required information, multi-
plied by the number of days during
which the failure continues. However,
the total amount imposed by section
6652(e)(1) on the plan administrator
with respect to a failure to file on be-
half of a plan for a plan year shall not
exceed $5,000.

(2) Notification of change in status. The
plan administrator (within the mean-
ing of section 414(g)) of an employee re-
tirement benefit plan defined in
§ 301.6057–1(a)(3) is liable for the amount
imposed by section 6652(e)(2) in each
case in which there is a failure to file
a notification of a change in plan sta-
tus, as described in section 6057(b) and
§ 301.6057–2, at the time and place and
in the manner prescribed therefor (de-
termined without regard to any exten-
sion of time for filing). The amount im-
posed by section 6652(e)(2) on the plan
administrator is $1 for each day during

which the failure to so file a notifica-
tion of a change in plan status con-
tinues. However, the total amount im-
posed by section 6652(e)(2) on the plan
administrator with respect to a failure
to file a notification of a change in
plan status shall not exceed $1,000.

(3) Annual return of funded plan of de-
ferred compensation. Under section
6652(f) the amount described in this
subparagraph is imposed in each case
in which there is a failure to file the
annual return described in section
6058(a) on behalf of a plan described in
§ 301.6058–1(a) at the time and in the
manner prescribed therefor (deter-
mined with regard to any extension of
time for filing). The employer main-
taining the plan is liable for the
amount imposed with respect to a fail-
ure to so file the annual return in each
case in which the employer must file
the return under § 301.6058–1(a). The
plan administrator (within the mean-
ing of section 414(g)) is liable for the
amount imposed in each case in which
the plan administrator must file the
return under § 301.6058–1(a). In the case
of an individual retirement account or
annuity described in section 408, the in-
dividual described in § 301.6058–1(d)(2)
who must file the annual return under
§ 301.6058–1(d) is liable for the amount
imposed with respect to a failure to so
file the annual return. The amount im-
posed is $10 for each day during which
the failure to file the annual return on
behalf of a plan for a year continues.
However, the total amount imposed
with respect to a failure to file on be-
half of a plan for any year shall not ex-
ceed $5,000.

(4) Actuarial statement in case of merg-
ers. The plan administrator (within the
meaning of section 414(g)) is liable for
an amount imposed by section 6652(f) in
each case in which there is a failure to
file the actuarial statement described
in section 6058(b) at the time and in the
manner prescribed therefor (deter-
mined with regard to any extension of
time for filing). The amount imposed
by section 6652(f) on the plan adminis-
trator is $10 for each day during which
the failure to file the statement with
respect to a merger, consolidation or
transfer of assets or liabilities con-
tinues. However, the amount imposed
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by section 6652(f) on the plan adminis-
trator with respect to a failure to file
the statement with respect to a merg-
er, consolidation or transfer shall not
exceed $5,000.

(5) Information relating to certain trusts
and annuity and bond purchase plans.
Under section 6652(f) the amount de-
scribed in this subparagraph is imposed
in each case in which there is a failure
to file a return or statement required
by section 6047 at the time and in the
manner prescribed therefor in § 1.6047–1
(determined with regard to any exten-
sion of time for filing). The amount is
imposed upon the trustee of a trust de-
scribed in section 401(a), custodian of a
custodial account or issuer of an annu-
ity contract, as the case may be (see
§ 1.6047–1(a)(1) (i) and (ii)). The amount
imposed by section 6652(f) is $10 for
each day during which the failure to
file with respect to a payee for a cal-
endar year continues. However, the
amount imposed with respect to a fail-
ure to file with respect to a payee for
a calendar year shall not exceed $5,000.

(b) Showing of reasonable cause. (1) No
amount imposed by section 6652(e)
shall apply with respect to a failure to
file information relating to the de-
ferred vested retirement benefit of a
plan participant under section 6057(a),
or a failure to give notice of a change
in plan status under section 6057(b), if
it is established to the satisfaction of
the director of the internal revenue
service center at which the informa-
tion or notice is required to be filed
that the failure was due to reasonable
cause.

(2) No amount imposed by section
6652(f) shall apply with respect to a
failure to file a return or statement re-
quired by section 6058 or 6047, or a fail-
ure to provide material items of infor-
mation called for on such a return or
statement, if it is established to the
satisfaction of the appropriate district
director or the director of the internal
revenue service center at which the re-
turn or statement is required to be
filed that the failure was due to reason-
able cause.

(3) An affirmative showing of reason-
able cause must be made in the form of
a written statement setting forth all
the facts alleged as reasonable cause.
The statement must contain a declara-

tion by the appropriate individual that
the statement is made under the pen-
alties of perjury.

(c) Joint liability. If more than one
person is responsible for a failure to
comply with sections 6057 (a) or (b) or
section 6058 (a) or (b) or section 6047,
all such persons shall be jointly and
severally liable with respect to the
failure.

(d) Manner of payment. An amount
imposed under section 6652 (e) or (f) and
this section shall be paid in the same
manner as a tax upon the issuance of
notice and demand therefor.

(e) Effective dates—(1) Annual registra-
tion statement. With respect to the an-
nual registration statement described
in section 6057(a), this section is effec-
tive—

(i) In the case of a plan to which only
one employer contributes, for plan
years beginning after December 31,
1975, with respect to participants who
separate from service covered by the
plan in plan years beginning after that
date, and

(ii) In the case of a plan to which
more than one employer contributes,
for plan years beginning after Decem-
ber 31, 1977, and with respect to partici-
pants who complete two consecutive 1-
year breaks in service under the plan
in service computation periods begin-
ning after December 31, 1974.

(2) Notification of change in status.
With respect to the notification of
change in plan status required by sec-
tion 6057(b), this section is effective
with respect to a change in status oc-
curring within plan years beginning
after December 31, 1975.

(3) Annual return of employee benefit
plan. With respect to the annual return
of employee benefit plan required by
section 6058(a), this section is effective
for plan years beginning after Sep-
tember 2, 1974.

(4) Actuarial statement in case of merg-
ers. With respect to the actuarial state-
ment required by section 6058(b), this
section is effective with respect to
mergers, consolidations or transfers of
assets or liabilities occurring after
September 2, 1974.

(5) Information relating to certain trusts
and annuity and bond purchase plans.
With respect to reports or statements
required to be filed by section 6047 and
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the regulations thereunder, this sec-
tion is effective with respect to cal-
endar years ending after September 2,
1974.

[T.D. 7551, 43 FR 29293, July 7, 1978, and T.D.
7561, 43 FR 38006, Aug. 25, 1978; 44 FR 24285,
Apr. 25, 1979]

§ 301.6653–1 Failure to pay tax.

(a) Negligence or intentional disregard
of rules and regulations with respect to
income or gift taxes. If any part of any
underpayment, as defined in section
6653(c)(1) and paragraph (c)(1) of this
section, of any income tax imposed by
subtitle A of the Code, or gift tax im-
posed by chapter 12, subtitle B, of the
Code, is due to negligence or inten-
tional disregard of rules and regula-
tions, but without intent to defraud,
there shall be added to the tax an
amount equal to 5 percent of the under-
payment.

(b) Fraud. (1) If any part of any un-
derpayment of tax, as defined in sec-
tion 6653(c) and paragraph (c) of this
section, required to be shown on a re-
turn is due to fraud, there shall be
added to the tax an amount equal to 50
percent of the underpayment.

(2) If a 50 percent addition to the tax
for fraud is assessed under section
6653(b) with respect to an under-
payment—

(i) The addition to the tax under sec-
tion 6651, relating to failure to file a
tax return, will not be assessed with re-
spect to the same underpayment, and

(ii) In the case of the income taxes
imposed by subtitle A and the gift tax
imposed by chapter 12 of subtitle B, the
5 percent addition to the tax under sec-
tion 6653(a), relating to negligence and
intentional disregard of rules and regu-
lations, will not be assessed with re-
spect to the same underpayment.

(c) Definition of underpayment—(1) In-
come, estate, gift, and chapter 41, 42, 43,
and 44 taxes. In the case of income, es-
tate, gift, and chapter 41, 42, 43, and 44
taxes, an underpayment for purposes of
section 6653 and this section is—

(i) The total amount of all defi-
ciencies as defined in section 6211, if a
return was filed on or before the last
date (determined with regard to any
extension of time) prescribed for filing
such return, or

(ii) The amount of the tax imposed
by subtitle A or B, or chapter 41, 42, 43,
or 44, as the case may be, if a return
was not filed on or before the last date
(determined with regard to any exten-
sion of time) prescribed for filing such
return.

However, for purposes of paragraph
(c)(1)(i) of this section, any amount of
additional tax shown on the amended
return, so called, filed after the due
date of the return is a deficiency.

(2) Other taxes. In the case of any tax
other than an income, estate, gift or
chapter 41, 42, 43, or 44 tax, an under-
payment for purposes of section 6653
and this section is the amount by
which the tax imposed exceeds—

(i) In the case of any tax with respect
to which the taxpayer is required to
file a return, the sum of (a) the amount
shown as tax by the taxpayer upon his
return filed in respect of such tax, but
only if the return is filed on or before
the last date (determined with regard
to any extension of time) prescribed for
filing such return, plus (b) any amount
not shown on a return filed by the tax-
payer which is paid in respect of such
tax prior to the date prescribed for fil-
ing the return. The ‘‘amount shown as
tax by the taxpayer upon his return’’
for the purposes of this subparagraph
shall be determined without regard to
any credit for an overpayment for any
prior tax return period, and without re-
gard to any adjustment made under
section 6205(a), or section 6413(a), relat-
ing to special rules applicable to cer-
tain employment taxes.

(ii) In the case of any tax payable by
stamp, the amount paid (on or before
the date prescribed for payment) in re-
spect of such tax.

The amounts specified in subdivisions
(i) and (ii) of this subparagraph shall be
reduced, for purposes of determining
the amount of the underpayment, by
the amount of any rebates made. For
purposes of this subparagraph, the
term ‘‘rebates’’ means so much of an
abatement, credit, refund, or other re-
payment as was made on the ground
that the tax imposed was less than the
excess of the amount specified in sub-
division (i) or (ii) of this subparagraph,
whichever is applicable, over any re-
bates previously made.
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(d) No delinquency penalty if fraud as-
sessed. See paragraph (b)(2) of this sec-
tion.

(e) Failure to pay stamp tax. Any per-
son (as defined in section 6671(b)) who
willfully fails to pay any tax payable
by stamp, coupons, tickets, books or
other devices or methods prescribed by
the Code or regulations promulgated
thereunder, or willfully attempts in
any manner to evade or defeat any
such tax or the payment thereof, shall,
in addition to other penalties provided
by law, be liable to a penalty of 50 per-
cent of the total amount of the under-
payment of the tax.

(f) Joint returns. No person filing a
joint return shall be held liable for a
fraud penalty except for his own per-
sonal fraudulent conduct. Thus, for the
fraud penalty to apply to a taxpayer
who files a joint return some part of
the underpayment in such return must
be due to the fraud of such taxpayer. A
taxpayer shall not be subject to the
fraud penalty solely by reason of the
fraud of a spouse and his filing of a
joint return with such spouse.

[32 FR 15241, Nov. 3, 1967, as amended by T.D.
7320, 39 FR 28279, Aug. 6, 1974; 39 FR 29353,
Aug. 15, 1974; T.D. 7838, 47 FR 44252, Oct. 7,
1982]

§ 301.6654–1 Failure by individual to
pay estimated income tax.

For regulations under section 6654,
see §§ 1.6654–1 to 1.6654–5, inclusive, of
this chapter (Income Tax Regulations).

[T.D. 7282, 38 FR 19029, July 19, 1973]

§ 301.6655–1 Failure by corporation to
pay estimated income tax.

For regulations under section 6655,
see §§ 1.6655–1 to 1.6655–3, inclusive, and
§ 1.6655–5, of this chapter (Income Tax
Regulations).

[T.D. 7059, 35 FR 14549, Sept. 17, 1970]

§ 301.6656–1 Penalty for underpayment
of deposits.

(a) General rule. If any person is re-
quired by the Code or regulations pre-
scribed thereunder to deposit any tax
in a government depositary that is au-
thorized under section 6302(c) to re-
ceive the deposit, and fails to deposit
the tax within the time prescribed
therefor, a penalty shall be imposed on

such person unless the failure is shown
to be due to reasonable cause and not
due to willful neglect. The penalty
shall be 5 percent of the amount of the
underpayment without regard to the
period during which the underpayment
continues. For purposes of this section,
the term ‘‘underpayment’’ means the
amount of tax required to be deposited
less the amount, if any, that was de-
posited on or before the date prescribed
therefor. Section 7502(e) applies in de-
termining the date a deposit is made.

(b) Assertion of reasonable cause. To
show that the underpayment was due
to reasonable cause and not due to
willful neglect, a taxpayer must make
an affirmative showing of all facts al-
leged as a reasonable cause in a written
statement containing a declaration
that it is made under the penalties of
perjury. The statement must be filed
with the district director for the dis-
trict or the director of the service cen-
ter where the return with respect to
the tax is required to be filed. If the
district director or the director of the
service center determines that the un-
derpayment was due to reasonable
cause and not due to willful neglect,
the penalty will not be imposed.

[T.D. 7925, 48 FR 55454, Dec. 13, 1983]

§ 301.6656–2 Penalty for overstated de-
posit claims.

(a) General rule. Any person who
makes an overstated deposit claim on a
return is subject to a penalty equal to
25 percent of such claim, unless it is
shown that the overstated deposit
claim is due to reasonable cause and
not due to willful neglect. This penalty
is in addition to any other penalty pro-
vided by law, such as the penalty pro-
vided by section 6656(a), relating to un-
derpayment of deposits.

(b) Overstated deposit claim. An over-
stated deposit claim is the excess of—

(1) The amount of any internal rev-
enue tax for any period that a person
claims, in a return (including an
amended return) filed after August 13,
1981, to have deposited in a government
depositary authorized under section
6302(c) to receive the deposit, over

(2) The aggregate amount for that pe-
riod that the person has deposited, on
or before the date such return for that
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period is filed, in a government deposi-
tary authorized under section 6302(c) to
receive the deposit.
An overstated deposit claim includes a
claim that deposits have been made
when no deposits have been made in an
authorized government depositary. The
existence or amount of an overstated
deposit claim is not limited even
though the amount described in sub-
paragraph (1) of this paragraph (b) or
the amount described in subparagraph
(2) of this paragraph (b) exceeds the ac-
tual tax liability. For purposes of this
paragraph (b), the date a return is con-
sidered to be filed is the later of the
date the return is due to be filed (not
including extensions) or the date the
return is actually filed. Section 7502(e)
applies in determining the date a de-
posit is made. The application of this
paragraph is illustrated by the fol-
lowing examples.

Example 1. On the date a return is due for
the taxable period ended December 31, 1982, Z
files the return claiming deposits of tax in
the amount of $150 for that period. Z actu-
ally made deposits of $75 for that period on
or before the date the return was due and
filed. Z’s tax liability for that period is $150.
Z has made an overstated deposit claim in
the amount of $75, the excess of the amount
of tax claimed on the return to have been de-
posited ($150), over the amount actually de-
posited ($75) for that period on or before the
date the return was due and filed.

Example 2. On the date a return is due for
the quarter ended December 31, 1982, X files
the return claiming deposits of tax in the
amount of $200 for that period. X actually
made deposits of $100 for that period on or
before the date the return was due and filed.
X’s tax liability for that period is $100. X has
made an overstated deposit claim of $100, the
excess of the amount of tax claimed on the
return to have been deposited ($200), over the
amount actually deposited ($100) for that pe-
riod on or before the date the return was due
and filed.

Example 3. The facts are the same as in ex-
ample 2. For that quarter ended March 31,
1983, X files a return on the date it is due,
claiming $100 (the excess of the amount of
tax claimed to have been deposited on the
prior quarter’s return, $200, over X’s liability
for the prior quarter, $100) as a deposit for
the quarter ended March 31, 1983. X did not
actually deposit any amount for the quarter
ended March 31, 1983, on or before the date
the return was due and filed. X made an
overstated deposit claim of $100 for the quar-
ter ended December 31, 1982, as described in
example 2. For the quarter ended March 31,

1983, X made an overstated deposit claim of
$100, the excess of the amount of tax claimed
to have been deposited ($100), over the
amount actually deposited (0) for that period
on or before the date the return was due and
filed.

(c) Assertion of reasonable cause. To
show that an overstated deposit claim
was due to reasonable cause and not
due to willful neglect, a taxpayer must
make an affirmative showing of all
facts alleged as a reasonable cause in a
written statement containing a dec-
laration that is made under the pen-
alties of perjury. The statement must
be filed with the district director for
the district or the director of the serv-
ice center where the return with re-
spect to the tax is required to be filed.
If the district director or the director
of the service center determines that
the overstated deposit claim was due to
reasonable cause and was not due to
willful neglect, the penalty will not be
imposed. The fact that a correct
amended return has been filed may in
some cases be evidence that an over-
stated deposit claim on the original re-
turn was due to reasonable cause and
not due to willful neglect, but is not
determinative of that issue.

[T.D. 7925, 48 FR 55454, Dec. 13, 1983]

§ 301.6656–3 Abatement of penalty.

(a) Exception for first time depositors of
employment taxes—(1) Waiver. The Sec-
retary will generally waive the penalty
imposed by section 6656(a) on a person’s
failure to deposit any employment tax
under subtitle C of the Internal Rev-
enue Code if—

(i) The failure is inadvertent;
(ii) The person meets the require-

ments referred to in section
7430(c)(4)(A)(ii) (relating to the net
worth requirements applicable for
awards of attorney’s fees);

(iii) The failure occurs during the
first quarter that the person is re-
quired to deposit any employment tax;
and

(iv) The return of the tax is filed on
or before the due date.

(2) Inadvertent failure. For purposes of
paragraph (a)(1)(i) of this section, the
Secretary will determine if a failure to
deposit is inadvertent based on all the
facts and circumstances.

VerDate 11<MAY>2000 13:30 May 01, 2001 Jkt 194096 PO 00000 Frm 00405 Fmt 8010 Sfmt 8010 Y:\SGML\194096T.XXX pfrm08 PsN: 194096T



406

26 CFR Ch. I (4–1–01 Edition)§ 301.6657–1

(b) Deposit sent to Secretary. The Sec-
retary may abate the penalty imposed
by section 6656(a) if the first time a de-
positor is required to make a deposit,
the amount required to be deposited is
inadvertently sent to the Secretary in-
stead of to the appropriate government
depository.

(c) Effective date. This section applies
to deposits required to be made after
July 30, 1996.

[T.D. 8725, 62 FR 39118, July 22, 1997]

§ 301.6657–1 Bad checks.
(a) In general. Except as provided in

paragraph (b) of this section, if a check
or money order is tendered in the pay-
ment of any amount receivable under
the Code, and such check or money
order is not paid upon presentment, a
penalty of one percent of the amount of
the check or money order, in addition
to any other penalties provided by law
shall be paid by the person who ten-
dered such check or money order. If,
however, the amount of the check or
money order is less than $500, the pen-
alty shall be $5 or the amount of the
check or money order, whichever
amount is the lesser. Such penalty
shall be paid in the same manner as tax
upon the issuance of a notice and de-
mand therefor.

(b) Reasonable cause. If payment is re-
fused upon presentment of any check
or money order and the person who
tendered such check or money order es-
tablishes to the satisfaction of the dis-
trict director that it was tendered in
good faith with reasonable cause to be-
lieve that it would be duly paid, the
penalty set forth in paragraph (a) of
this section shall not apply.

§ 301.6658–1 Addition to tax in case of
jeopardy.

Upon a finding by the district direc-
tor that any taxpayer violated, or at-
tempted to violate, section 6851 (relat-
ing to termination of taxable year)
there shall, in addition to all other
penalties, be added as part of the tax 25
percent of the total amount of the tax
or deficiency in the tax.

§ 301.6659–1 Applicable rules.
(a) Additions treated as tax. Except as

otherwise provided in the Code, any
reference in the Code to ‘‘tax’’ shall be

deemed also to be a reference to any
addition to the tax, additional amount,
or penalty imposed by chapter 68 of the
Code with respect to such tax. Such ad-
ditions to the tax, additional amounts,
and penalties shall become payable
upon notice and demand therefor and
shall be assessed, collected, and paid in
the same manner as taxes.

(b) Additions to tax for failure to file re-
turn or pay tax. Any addition under sec-
tion 6651 or section 6653 to a tax shall
be considered a part of such tax for the
purpose of the assessment and collec-
tion of such tax. For applicability of
deficiency procedures to additions to
the tax, see paragraph (c) of this sec-
tion.

(c) Deficiency procedures—(1) Addition
to the tax for failure to file tax return. (i)
Subchapter B, chapter 63, of the Code
(deficiency procedures) applies to the
additions to the income estate, gift,
and chapter 41, 42, 43, and 44 taxes im-
posed by section 6651 for failure to file
a tax return to the same extent that it
applies to such taxes. Accordingly, if
there is a deficiency (as defined in sec-
tion 6211) in the tax (apart from the ad-
dition to the tax) where a return has
not been timely filed, deficiency proce-
dures apply to the addition to the tax
under section 6651. If there is no defi-
ciency in the tax where a return has
not been timely filed, the addition to
the tax under section 6651 may be as-
sessed and collected without deficiency
procedures.

(ii) The provisions of paragraph
(c)(1)(i) of this section may be illus-
trated by the following examples:

Example 1. A filed his income tax return for
the calendar year 1955 on May 15, 1956, not
having been granted an extension of time for
such filing. His failure to file on time was
not due to reasonable cause. The return
showed a liability of $1,000 and it was deter-
mined that A is liable under section 6651 for
an addition to such tax of $50 (5 percent a
month for 1 month). The provisions of sub-
chapter B of chapter 63 (deficiency proce-
dures) do not apply to the assessment and
collection of the addition to the tax since
such provisions are not applicable to the tax
with respect to which such addition was as-
serted, there being no statutory deficiency
for purposes of section 6211.

Example 2. Assume the same facts as in ex-
ample 1 and assume further that a deficiency
of $500 in tax and a further $25 addition to
the tax under section 6651 is asserted against
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A for the calendar year 1955. Thus, the total
addition to the tax under section 6651 is $75.
Since the provisions of subchapter B of chap-
ter 63 are applicable to the $500 deficiency,
they likewise apply to the $25 addition to the
tax asserted with respect to such deficiency
(but not to the $50 addition to the tax under
example 1).

(2) Additions to the tax for negligence or
fraud. Subchapter B of chapter 63 (defi-
ciency procedures) applies to all addi-
tions to the income, estate, gift, and
chapter 41, 42, 43, and 44 taxes imposed
by section 6653 (a) and (b) for neg-
ligence and fraud.

(3) Additions to tax for failure to pay
estimated income taxes—(i) Return filed
by taxpayer. The addition to the tax for
underpayment of estimated income tax
imposed by section 6654 (relating to
failure by individuals to pay estimated
income tax) or section 6655 (relating to
failure by corporations to pay esti-
mated income tax) is determined by
reference to the tax shown on the re-
turn if a return is filed. Therefore, such
addition may be assessed and collected
without regard to the provisions of
subchapter B of chapter 63 (deficiency
procedures) if a return is filed since
such provisions are not applicable to
the assessment of the tax shown on the
return. Further, since the additions to
the tax imposed by section 6654 or 6655
are determined solely by reference to
the amount of tax shown on the return
if a return is filed, the assertion of a
deficiency with respect to any tax not
shown on such return will not make
the provisions of subchapter B of chap-
ter 63 (deficiency procedures) apply to
the assessment and collection of any
additions to the tax under section 6654
or 6655.

(ii) No return filed by taxpayer. If the
taxpayer has not filed a return and his
entire income tax liability is asserted
as a deficiency to which the provisions
of subchapter B of chapter 63 apply,
such provisions likewise will apply to
any addition to such tax imposed by
section 6654 or 6655.

[32 FR 15241, Nov. 3, 1967, as amended by T.D.
7838, 47 FR 44252, Oct. 7, 1982]

ASSESSABLE PENALTIES

§ 301.6671–1 Rules for application of
assessable penalties.

(a) Penalty assessed as tax. The pen-
alties and liabilities provided by sub-
chapter B, chapter 68, of the Code (sec-
tions 6671 to 6675, inclusive) shall be
paid upon notice and demand by the
district director or the director of the
regional service center and shall be as-
sessed and collected in the same man-
ner as taxes. Except as otherwise pro-
vided, any reference in the Code to
‘‘tax’’ imposed thereunder shall also be
deemed to refer to the penalties and li-
abilities provided by subchapter B of
chapter 68.

(b) Person defined. For purposes of
subchapter B of chapter 68, the term
‘‘person’’ includes an officer or em-
ployee of a corporation, or a member or
employee of a partnership, who as such
officer, employee, or member is under a
duty to perform the act in respect of
which the violation occurs.

§ 301.6672–1 Failure to collect and pay
over tax, or attempt to evade or de-
feat tax.

Any person required to collect, truth-
fully account for, and pay over any tax
imposed by the Code who willfully fails
to collect such tax, or truthfully ac-
count for and pay over such tax, or
willfully attempts in any manner to
evade or defeat any such tax or the
payment thereof, shall, in addition to
other penalties, be liable to a penalty
equal to the total amount of the tax
evaded, or not collected, or not ac-
counted for and paid over. The penalty
imposed by section 6672 applies only to
the collection, accounting for, or pay-
ment over of taxes imposed on a person
other than the person who is required
to collect, account for, and pay over
such taxes. No penalty under section
6653, relating to failure to pay tax,
shall be imposed for any offense to
which this section is applicable. For
further guidance regarding the deter-
mination of the proper address for
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