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A for the calendar year 1955. Thus, the total
addition to the tax under section 6651 is $75.
Since the provisions of subchapter B of chap-
ter 63 are applicable to the $500 deficiency,
they likewise apply to the $25 addition to the
tax asserted with respect to such deficiency
(but not to the $50 addition to the tax under
example 1).

(2) Additions to the tax for negligence or
fraud. Subchapter B of chapter 63 (defi-
ciency procedures) applies to all addi-
tions to the income, estate, gift, and
chapter 41, 42, 43, and 44 taxes imposed
by section 6653 (a) and (b) for neg-
ligence and fraud.

(3) Additions to tax for failure to pay
estimated income taxes—(i) Return filed
by taxpayer. The addition to the tax for
underpayment of estimated income tax
imposed by section 6654 (relating to
failure by individuals to pay estimated
income tax) or section 6655 (relating to
failure by corporations to pay esti-
mated income tax) is determined by
reference to the tax shown on the re-
turn if a return is filed. Therefore, such
addition may be assessed and collected
without regard to the provisions of
subchapter B of chapter 63 (deficiency
procedures) if a return is filed since
such provisions are not applicable to
the assessment of the tax shown on the
return. Further, since the additions to
the tax imposed by section 6654 or 6655
are determined solely by reference to
the amount of tax shown on the return
if a return is filed, the assertion of a
deficiency with respect to any tax not
shown on such return will not make
the provisions of subchapter B of chap-
ter 63 (deficiency procedures) apply to
the assessment and collection of any
additions to the tax under section 6654
or 6655.

(ii) No return filed by taxpayer. If the
taxpayer has not filed a return and his
entire income tax liability is asserted
as a deficiency to which the provisions
of subchapter B of chapter 63 apply,
such provisions likewise will apply to
any addition to such tax imposed by
section 6654 or 6655.

[32 FR 15241, Nov. 3, 1967, as amended by T.D.
7838, 47 FR 44252, Oct. 7, 1982]

ASSESSABLE PENALTIES

§ 301.6671–1 Rules for application of
assessable penalties.

(a) Penalty assessed as tax. The pen-
alties and liabilities provided by sub-
chapter B, chapter 68, of the Code (sec-
tions 6671 to 6675, inclusive) shall be
paid upon notice and demand by the
district director or the director of the
regional service center and shall be as-
sessed and collected in the same man-
ner as taxes. Except as otherwise pro-
vided, any reference in the Code to
‘‘tax’’ imposed thereunder shall also be
deemed to refer to the penalties and li-
abilities provided by subchapter B of
chapter 68.

(b) Person defined. For purposes of
subchapter B of chapter 68, the term
‘‘person’’ includes an officer or em-
ployee of a corporation, or a member or
employee of a partnership, who as such
officer, employee, or member is under a
duty to perform the act in respect of
which the violation occurs.

§ 301.6672–1 Failure to collect and pay
over tax, or attempt to evade or de-
feat tax.

Any person required to collect, truth-
fully account for, and pay over any tax
imposed by the Code who willfully fails
to collect such tax, or truthfully ac-
count for and pay over such tax, or
willfully attempts in any manner to
evade or defeat any such tax or the
payment thereof, shall, in addition to
other penalties, be liable to a penalty
equal to the total amount of the tax
evaded, or not collected, or not ac-
counted for and paid over. The penalty
imposed by section 6672 applies only to
the collection, accounting for, or pay-
ment over of taxes imposed on a person
other than the person who is required
to collect, account for, and pay over
such taxes. No penalty under section
6653, relating to failure to pay tax,
shall be imposed for any offense to
which this section is applicable. For
further guidance regarding the deter-
mination of the proper address for
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mailing the notice required under sec-
tion 6672(b)(1), see § 301.6212–2.

[32 FR 15241, Nov. 3, 1967, as amended by T.D.
8939, 66 FR 2821, Jan. 12, 2001]

§ 301.6673–1 Damages assessable for
instituting proceedings before the
Tax Court merely for delay.

Any damages awarded to the United
States by the Tax Court under section
6673 against a taxpayer for instituting
proceedings before the Tax Court mere-
ly for delay shall be assessed at the
same time at the deficiency and shall
be paid upon notice and demand from
the district director or the director of
the regional service center and shall be
collected as a part of the tax.

§ 301.6674–1 Fraudulent statement or
failure to furnish statement to em-
ployee.

For regulations under section 6674,
see § 31.6674–1 of this chapter (Employ-
ment Tax Regulations).

§ 301.6678–1 Failure to furnish state-
ments to payees.

(a) In general. In the case of each fail-
ure to furnish a statement required—

(1) Under section 6042(c) and § 1.6042–4
to a person with respect to whom a re-
turn has been made under section
6042(a)(1), relating to information re-
turns with respect to payment of divi-
dends aggregating $10 or more in a cal-
endar year,

(2) Under section 6044(e) and § 1.6044–5
to a person with respect to whom a re-
turn has been made under section
6044(a)(1), relating to information re-
turns with respect to certain payments
by cooperatives aggregating $10 or
more in a calendar year,

(3) Under section 6049(c) and § 1.6049–3
to a person with respect to whom a re-
turn has been made under section
6049(a)(1), relating to information re-
turns with respect to payments of in-
terest aggregating $10 or more in a cal-
endar year,

(4) Under section 6039(b) and § 1.6039–2
to a person with respect to whom a re-
turn has been made under section
6039(a), relating to information returns
with respect to certain stock option
transactions occurring in a calendar
year, or

(5) Under section 6052(b) and § 1.6052–2
to a person with respect to whom a re-
turn has been made under section
6052(a), relating to information returns
with respect to payment of wages in
the form of group-term life insurance
provided for an employee on his life,
within the time prescribed for fur-
nishing such statement (determined
with regard to any extension of time
for furnishing), there shall be paid by
the person failing to so furnish the
statement $10 for each such statement
not so furnished. However, the total
amount imposed on the delinquent per-
son for all such failures during a cal-
endar year shall not exceed $25,000.

(b) Manner of payment. The penalty
imposed under section 6678 and this
section on any person shall be paid in
the same manner as tax upon the
issuance of a notice and demand there-
for.

(c) Showing of reasonable cause. The
penalty imposed by section 6678 shall
not apply with respect to a failure to
furnish a statement within the time
prescribed if it is established to the
satisfaction of the district director or
the director of the regional service cen-
ter that such failure was due to reason-
able cause and not to willful neglect.
An affirmative showing of reasonable
cause must be made in the form of a
written statement, containing a dec-
laration that it is made under the pen-
alties of perjury, setting forth all the
facts alleged as a reasonable cause.

§ 301.6679–1 Failure to file returns, etc.
with respect to foreign corporations
or foreign partnerships for taxable
years beginning after September 3,
1982.

(a) Civil penalty—(1) In general. In ad-
dition to any criminal penalty provided
by law, each U.S. citizen, resident, or
person filing a separate or joint infor-
mation return or on whose behalf a re-
turn is filed, pursuant to sections 6035,
6046, or 6046A, and the regulations
thereunder, who fails to file such a re-
turn within the time provided, or who
files a return which does not show the
required information, shall pay a pen-
alty of $1,000, unless such failure is
shown to be due to reasonable cause.

(2) Joint return. The penalty imposed
by section 6679 and this section shall
apply to each U.S. citizen, resident, or
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person filing a joint return pursuant to
the provisions of section 6035, 6046, or
6046A, which does not show the re-
quired information.

(3) Showing of reasonable cause. The
district director, the director of the In-
ternal Revenue service center, and the
director of International Operations
are authorized to make the determina-
tion that such failure was due to a rea-
sonable cause and that, accordingly,
the penalty imposed by section 6679
shall not apply. An affirmative show-
ing of reasonable cause must be made
in the form of a written statement,
containing a declaration that it is
made under the penalties of perjury,
setting forth all the facts alleged as a
reasonable cause. If the taxpayer exer-
cises ordinary business care and pru-
dence and is nevertheless unable to fur-
nish any item of information required
under section 6035, 6046, or 6046A and
the regulations thereunder, such fail-
ure shall be considered due to a reason-
able cause. In determining the extent
of a taxpayer’s ability to obtain infor-
mation, the percentage of stock owned
by such taxpayer and the nature of the
other interests in the foreign corpora-
tion will be considered.

(b) Deficiency procedures not to apply.
The penalty imposed by section 6679
may be assessed and collected without
regard to the deficiency procedures
provided by subchapter B of chapter 63
of the Code.

[32 FR 15421, Nov. 3, 1967, as amended by T.D.
7288, 38 FR 27215, Oct. 1, 1973; T.D. 7542, 43 FR
18552, May 1, 1978; T.D. 8028, 50 FR 23409, June
4, 1985]

§ 301.6682–1 False information with re-
spect to withholding allowances
based on itemized deductions.

For regulations under section 6682,
see § 31.6682–1 of this chapter (Employ-
ment Tax Regulations).

[T.D. 7109, 35 FR 16544, Oct. 23, 1970]

§ 301.6684–1 Assessable penalties with
respect to liability for tax under
chapter 42.

(a) In general. If any person (as de-
fined in section 7701(a)(1)) becomes lia-
ble for tax under any section of chapter
42 (other than section 4940 or 4948(a)),
relating to private foundations, by rea-
son of any act or failure to act which is

not due to reasonable cause and ei-
ther—

(1) Such person has theretofore (at
any time) been liable for tax under any
section of such chapter (other than sec-
tion 4940 or 4948(a)), or

(2) Such act or failure to act is both
willful and flagrant,
then such person shall be liable for a
penalty equal to the amount of such
tax.

(b) Showing of reasonable cause. The
penalty imposed by section 6684 shall
not apply to any person with respect to
a violation of any section of chapter 42
if it is established to the satisfaction of
the district director or director of the
internal revenue service center that
such violation was due to reasonable
cause. An affirmative showing of rea-
sonable cause must be made in the
form of a written statement, con-
taining a declaration by such person
that it is made under the penalties of
perjury, setting forth all the facts al-
leged as reasonable cause.

(c) Willful and flagrant. For purposes
of this section, the term ‘‘willful and
flagrant’’ has the same meaning as
such term possesses in section
507(a)(2)(A) and the regulations there-
under.

(d) Effective date. This section shall
take effect on January 1, 1970.

[T.D. 7127, 36 FR 11504, June 15, 1971]

§ 301.6685–1 Assessable penalties with
respect to private foundations’ fail-
ure to comply with section 6104(d).

(a) In general. In addition to the pen-
alty imposed by section 7207, relating
to fraudulent returns, statements, or
other documents, any person (as de-
fined in paragraph (b) of this section)
who is required to comply with the re-
quirements of section 6104(d), relating
to public inspection of private founda-
tions’ annual returns, and who fails so
to comply, if such failure is willful,
shall pay a penalty of $1,000 with re-
spect to each such return with respect
to which there is a failure so to com-
ply.

(b) Person. For purposes of this sec-
tion, the term ‘‘person’’ means any of-
ficer, director, trustee, employee,
member, or other individual whose
duty it is to perform the act in respect
of which the failure occurs.
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(c) Effective date. This section shall
take effect on January 1, 1970.

(d) Cross reference. For the amount
imposed for failure to comply with sec-
tion 6104(d), see paragraph (c) of
§ 301.6652–2.

[T.D. 7127, 36 FR 11505, June 15, 1971, as
amended by T.D. 8026, 50 FR 20758, May 20,
1985]

§ 301.6686–1 Failure of DISC to file re-
turns.

(a) In general. In addition to the pen-
alty imposed by section 7203 (relating
to willful failure to file a return, sup-
ply information, or pay tax) any person
who is required to supply informatin or
to file a return under section 6011(c)
(relating to records and returns of
DISC’s) and who fails to supply such
information of file such return at the
time prescribed in sections 6072(b) and
1.6072–2(e) shall pay a penalty of $100
for each failure to supply information
(provided that the total amount im-
posed on the delinquent person for all
such failures during a calendar year
shall not exceed $25,000) and a penalty
of $1,000 with respect to each failure to
file a return, unless it is shown that
such failure is due to a reasonable
cause.

(b) Showing of reasonable cause. The
penalty imposed by section 6686 shall
not apply to any person with respect to
a failure to supply information, or to
file a return, under section 6011(c) if it
is established to the satisfaction of the
district director or director of the In-
ternal Revenue Service Center that
such failure was due to reasonable
cause. An affirmative showing of rea-
sonable cause must be made in the
form of a written statement, which
contains a declaration by such person
that the statement is made under the
penalties of perjury, and sets forth all
the facts alleged as reasonable cause.

[T.D. 7533, 43 FR 6604, Feb. 15, 1978]

§ 301.6688–1 Assessable penalties with
respect to information required to
be furnished under section 7654 on
allocation of tax to Guam or the
United States.

(a) In general. Each individual to
whom paragraph (a)(2) of § 301.7654–1 ap-
plies for a taxable year who fails to file
for such year the information return

required by paragraph (d) of such sec-
tion within the time prescribed there-
in, or who files such a return but does
not show the information required
thereon, shall, in addition to any
criminal penalty provided by law, pay
a penalty of $100 for each such failure.

(b) Manner of payment. The penalty
set forth in paragraph (a) of this sec-
tion shall be paid in the same manner
as tax upon the issuance of a notice
and demand therefor.

(c) Reasonable cause. The penalty set
forth in paragraph (a) of this section
shall not apply if it is established, to
the satisfaction of the district director
(or of the Commissioner of Revenue
and Taxation of Guam if the individual
was required to file his return of in-
come tax for the taxable year with
Guam) that the failure to file the infor-
mation return or furnish the informa-
tion within the prescribed time was
due to reasonable cause and not to
willful neglect. An individual who
wishes to avoid the penalty must make
an affirmative showing of all facts al-
leged as a reasonable cause for his fail-
ure to file the information return on
time, or furnish the information on
time, in the form of a written state-
ment containing a declaration that it
is made under penalties of perjury.
Such statement must be filed with the
district director (or with the Commis-
sioner of Revenue and Taxation,
Agana, Guam 96910, if the individual
was required to file his return of in-
come tax for the taxable year with
Guam). In determining whether there
was reasonable cause for failure to fur-
nish the required information, account
will be taken of the fact that the indi-
vidual was unable to furnish the re-
quired information in spite of the exer-
cise of ordinary business care and pru-
dence in his effort to furnish the infor-
mation. An individual will be consid-
ered to have exercised ordinary busi-
ness care and prudence in his effort to
furnish the required information if he
made reasonable efforts to furnish the
information but was unable to do so be-
cause of a lack of sufficient facts on
which to make a proper determination.
See paragraph (b) of § 1.935–1 of this
chapter (Income Tax Regulations) for
the rules which specify where returns
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of income tax must be filed for the tax-
able year by individuals to whom this
section applies.

(d) Effective date. This section shall
apply for taxable years beginning after
December 31, 1972.

[T.D. 7385, 40 FR 50264, Oct. 29, 1975]

§ 301.6689–1T Failure to file notice of
redetermination of foreign tax (tem-
porary).

(a) Application of civil penalty. If a for-
eign tax redetermination was made
with respect to taxes for which the tax-
payer previously claimed the foreign
tax credit, and the taxpayer failed to
notify the Service on or before the date
prescribed in regulations under section
905(c) or in regulations under section
404A(g)(2) for giving notice of a foreign
tax redetermination, then, unless para-
graph (d) of this section applies, there
shall be added to the deficiency attrib-
utable to such redetermination an
amount determined under paragraph
(b) of this section.

(b) Amount of penalty. The amount of
the penalty shall be equal to—

(1) Five percent of the deficiency if
the failure is for not more than one
month, plus

(2) An additional five percent of the
deficiency for each month (or fraction
thereof) during which the failure con-
tinues, but not to exceed in the aggre-
gate twenty-five percent of the defi-
ciency. If the penalty imposed under
paragraph (a) of this section applies,
then the penalty imposed under section
6653(a), relating to failure to pay by
reason of negligent or intentional dis-
regard of rules and regulations, shall
not apply.

(c) Foreign tax redetermination defined.
For purposes of this section, a foreign
tax redetermination is any redeter-
mination for which a notice is required
under section 905(c) and the regulations
thereunder, or section 404A(g)(2) and
the regulations thereunder.

(d) Reasonable cause. The penalty set
forth in this section shall not apply if
it is established to the satisfaction of
the Service that the failure to file the
notification within the prescribed time
was due to reasonable cause and not
due to willful neglect. An affirmative
showing of reasonable cause must be
made in the form of a written state-

ment that sets forth all the facts al-
leged as reasonable cause for the fail-
ure to file the notification on time and
that contains a declaration by the tax-
payer that the statement is made
under the penalties of perjury. This
statement must be filed with the serv-
ice center in which the notification
was required to be filed. The taxpayer
must file this statement with the no-
tice required under section 905(c) and
the regulations thereunder or section
404A(g)(2) and the regulations there-
under. If the taxpayer exercised ordi-
nary business care and prudence and
was nevertheless unable to file the no-
tification within the prescribed time,
then the delay will be considered to be
due to reasonable cause and not willful
neglect.

(e) Effective date. This section is ef-
fective with respect to foreign tax re-
determinations occurring after Decem-
ber 31, 1979.

[T.D. 8210, 53 FR 23618, June 23, 1988]

§ 301.6690–1 Penalty for fraudulent
statement or failure to furnish
statement to plan participant.

(a) Penalty. Any plan administrator
required by section 6057(e) and
§ 301.6057–1(e) to furnish a statement of
deferred vested retirement benefit to a
plan participant is subject to a penalty
of $50 in each case in which the admin-
istrator (1) willfully fails to furnish the
statement to the participant in the
manner, at the time, and showing the
information required by section 6057(e)
and § 301.6057–1(e), or (2) willfully fur-
nishes a false or fraudulent statement
to the participant. The penalty shall be
assessed and collected in the same
manner as the tax imposed on employ-
ers under the Federal Insurance Con-
tributions Act.

(b) Effective date. This section shall
take effect on September 2, 1974.

[T.D. 7561, 43 FR 38007, Aug. 25, 1978]

§ 301.6692–1 Failure to file actuarial
report.

(a) Penalty. In each case in which the
plan administrator (within the mean-
ing of section 414(g)) of a defined ben-
efit plan to which the minimum fund-
ing standards of section 412 apply fails
to file the actuarial report described in
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section 6059 and § 301.6059–1 within the
time prescribed, the plan administrator
shall pay a penalty of $1,000. A failure
to provide a material item of informa-
tion called for in the actuarial report is
considered a failure to file the report.
For this purpose, the signature of an
enrolled actuary (see § 301.6059–1(d)) is
considered a material item of informa-
tion.

Further, for any report filed for a
plan year ending after January 25, 1982,
if the actuary seeks to materially qual-
ify a statement required by § 301.6059–
1(c) (4) or (5) there is a failure to pro-
vide a material item of information
called for in the report. For rules relat-
ing to statements not considered as
materially qualifying the required
statements, see § 301.6059–1(d).

(b) Failure to make actuarial valuation.
Section 412(c)(9) and the regulations
thereunder prescribe the time for mak-
ing an actuarial valuation of a defined
benefit plan. For purposes of this sec-
tion, the failure to base information
called for in the actuarial report upon
an actuarial valuation of the plan
which is made within the time pre-
scribed by section 412(c)(9) and the reg-
ulations thereunder is considered a
failure to file the actuarial report.

(c) Showing of reasonable cause. The
penalty imposed by this section does
not apply if it is established to the sat-
isfaction of the appropriate district di-
rector or the director of the Internal
Revenue Service Center at which the
actuarial report is required to be filed
that the failure to file the report was
due to reasonable cause. An affirmative
showing of reasonable cause must be
made in the form of a written state-
ment setting forth all the facts alleged
as reasonable cause. The statement
must contain a declaration by the ap-
propriate individual that the state-
ment is made under the penalties of
perjury.

(d) Joint liability. If more than one
person is responsible as a plan adminis-
trator for a failure to file the actuarial
report, all such persons are jointly and
severally liable with respect to the
failure.

(e) Manner of payment. The penalty
imposed for the failure to file an actu-
arial report shall be paid in the same

manner as a tax upon the issuance of
notice and demand therefor.

(f) Effective dates. In the case of a
plan in existence on January 1, 1974,
this section is effective beginning with
the first plan year beginning after De-
cember 31, 1975, for which the minimum
funding standards of section 412 apply
to the plan. In the case of a plan not in
existence on January 1, 1974, this sec-
tion is effective beginning with the
first plan year beginning after Sep-
tember 2, 1974, for which the minimum
funding standards apply to the plan.

(Secs. 6059 and 7805 of the Internal Revenue
Code of 1954 (88 Stat. 947, 68A Stat. 917; 26
U.S.C. 6059, 7805))

[T.D. 7798, 46 FR 57484, Nov. 24, 1981]

§ 301.6693–1 Penalty for failure to pro-
vide reports and documents con-
cerning individual retirement ac-
counts or annuities.

(a) In general—(1) Annual reports, etc.
The trustee of an individual retirement
account described in section 408(a), or
the issuer of an individual retirement
annuity described in section 408(b), who
fails to furnish or file a report or any
other document required under section
408(i) and § 1.408–5 within the time and
in the manner prescribed for furnishing
or filing such item shall pay a penalty
of $10 for each failure unless it is shown
that such failure is due to reasonable
cause.

(2) Disclosure statements. The trustee
of an individual retirement account de-
scribed in section 408(a), or the issuer
of an individual retirement annuity de-
scribed in section 408(b), who fails to
furnish or file a disclosure statement, a
governing instrument, an amendment
to either, or any other document re-
quired under section 408(i) and § 1.408–6,
within the time and in the manner pre-
scribed for furnishing or filing such
item, shall pay a penalty of $10 for each
failure unless it is shown that such
failure is due to reasonable cause.

(b) Showing of reasonable cause. The
penalty imposed by section 6693 shall
not apply to any person with respect to
a failure to furnish or file a report,
statement, or other document within
the time and in the manner prescribed
if it is established to the satisfaction of
the district director that such failure
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was due to reasonable cause. An affirm-
ative showing of reasonable cause must
be made in the form of a written state-
ment, containing a declaration by such
person that it is made under the pen-
alties of perjury and setting forth all
the facts alleged to constitute reason-
able cause.

(c) Deficiency procedures not to apply.
The penalty imposed by section 6693
may be assessed and collected without
regard to the deficiency procedures
provided by subchapter B of chapter 63
of the Code.

(d) Other penalties. The penalties of
section 6693 and this section are in lieu
of any penalty imposed by section
6652(f) for violation of section 6047(d),
with respect to any failure to furnish
or file described in this section.

(e) Effective date. This section shall
take effect on January 1, 1975.

[T.D. 7730, 45 FR 72652, Nov. 3, 1980]

§ 301.6707–1T Questions and answers
relating to penalties for failure to
furnish information regarding tax
shelters.

The following questions and answers
relate to the penalties imposed by sec-
tion 6707 of the Internal Revenue Code
of 1954, as added by section 141(b) of the
Tax Reform Act of 1984 (Pub. L. 98–369,
98 Stat. 681), for failure to furnish in-
formation regarding tax shelters.

PENALTIES FOR FAILURE TO REGISTER
AND FOR PROVIDING FALSE OR INCOM-
PLETE INFORMATION

Q–1. What are the consequences if a
person required to register a tax shel-
ter (‘‘tax shelter organizer’’) fails to
register the shelter timely?

A–1. Generally, a penalty will be im-
posed. The penalty for failure to reg-
ister timely is the greater of (i) $500 or
(ii) 1 percent of the aggregate amount
invested in the tax shelter, not to ex-
ceed $10,000. The $10,000 limitation does
not apply, however, if the tax shelter
organizer intentionally disregards the
registration requirements. For pur-
poses of this penalty, the aggregate
amount invested in the tax shelter is
computed in the manner prescribed in
A–21 of § 301.6111–1T, except that the
amount to be received from the sale of
an interest is taken into account to de-
termine the amount of the penalty

only if the interest is sold to an inves-
tor. No penalty will be imposed on a
person for failure to register a tax shel-
ter if the failure is due to reasonable
cause. See A–4 through A–6 of this sec-
tion for rules relating to reasonable
cause.

Q–2. Will registration of a tax shelter
by a person participating in the man-
agement (‘‘manager’’) or a person par-
ticipating in the sale (‘‘seller’’) of a tax
shelter after the date that interests in
the tax shelter were first offered for
sale relieve a person principally re-
sponsible for organizing the tax shelter
(‘‘principal organizer’’) or a person who
participated in the organization of the
tax shelter of liability for failure to
register?

A–2. No. A principal organizer of a
tax shelter and a person who partici-
pates in the organization of a tax shel-
ter are subject to penalty if they fail to
register a tax shelter by the day inter-
ests in the tax shelter are first offered
for sale, regardless of whether a seller
or manager subsequently registers the
tax shelter.

Q–3. Does registration of a tax shel-
ter by a seller or manager relieve other
sellers or managers who are required to
register the tax shelter from liability
for failure to register?

A–3. No. Sellers and managers who
are required to register a tax shelter
and fail to do so are subject to the pen-
alty unless their failure to register is
due to reasonable cause. A seller or
manager, however, is not required to
register a tax shelter once the seller or
manager knows the tax shelter has
been registered. See A–6 of this section
for rules relating to reasonable cause
for failure to register in the case of a
seller.

Q–4. What constitutes reasonable
cause for failure to register a tax shel-
ter?

A–4. In general, the determination of
whether reasonable cause exists for
failure to register a tax shelter is a
question of fact. In determining wheth-
er reasonable cause exists, all represen-
tations known to the tax shelter orga-
nizer (or for which there is reason for
the tax shelter organizer to have
known) must be taken into account. A
tax shelter organizer (other than a sell-
er) ordinarily will be deemed to know
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of all representations (including those
made by sellers) that the tax shelter
organizer would have discovered
through inquiry that a reasonable per-
son acting in the tax shelter orga-
nizer’s capacity could have under-
taken. Thus, for example, a principal
organizer generally will be obligated to
make a more thorough inquiry than a
person who merely participated in the
management of a tax shelter.

Q–5. Will a tax shelter organizer who
is required to register a tax shelter be-
fore October 1, 1984, have reasonable
cause for failure timely to register the
tax shelter, if the tax shelter organizer
registers the tax shelter after the day
on which the first offering for sale of
interests occurs, but before October 1,
1984?

A–5. Yes. A person who is required to
register a tax shelter before October 1,
1984 (i.e., a tax shelter in which the
first offering for sale of an interest oc-
curred before September 1, 1984, but in
which interests will be sold after Au-
gust 31, 1984, or a tax shelter in which
the first offering for sale of an interest
occurs after August 31, 1984, and before
October 1, 1984), will have reasonable
cause for the failure to register timely
if the person registers the tax shelter
on or before September 30, 1984.

Q–6. What constitutes reasonable
cause for failure to register a tax shel-
ter in the case of a seller of interests in
the tax shelter?

A–6. Reasonable cause for failure to
register a tax shelter will generally
exist with respect to a seller who is re-
quired to register the tax shelter under
A–36 or A–39 of § 301.6111–1T, if the sell-
er registers the tax shelter as soon as
practicable after the seller first knows
or has reason to know that the tax
shelter has not been timely registered.
A seller will not have reasonable cause,
however, if the seller fails to make a
reasonable inquiry to determine wheth-
er the tax shelter is registered.

Q–7. If a group of tax shelter orga-
nizers enters into a designation agree-
ment under A–38 of § 301.6111–1T and the
designated organizer fails to register
the tax shelter timely, will the other
persons who have signed the designa-
tion agreement have reasonable cause
for failure to register the tax shelter?

A–7. Each of the persons who signs a
designation agreement, other than the
designated organizer, will have reason-
able cause for failure to register the
tax shelter timely, provided the person
does not participate in the tax shelter
at a time when the person knows or has
reason to know the tax shelter is not
registered (without registering the tax
shelter) and the person registers the
tax shelter as required by A–39 of
§ 301.6111–1T.

Q–8. What are the consequences if a
tax shelter organizer files false or in-
complete information on Form 8264?

A–8. Generally, a penalty will be im-
posed for filing information that a rea-
sonable person would know or have
reason to know is false or incomplete.
The amount of the penalty is the great-
er of (i) $500 or (ii) 1 percent of the ag-
gregate amount invested in the tax
shelter (computed in the manner pre-
scribed in A–1 of this section), but not
to exceed $10,000. The $10,000 limitation
does not apply, however, if the tax
shelter organizer intentionally dis-
regards the requirements relating to
registration.

Q–9. What is the maximum penalty
that may be imposed on any one tax
shelter?

A–9. Although the penalty for failure
to register a tax shelter timely and the
penalty for providing false or incom-
plete information may be imposed on
each person who fails to register a tax
shelter timely or who provides false or
incomplete information, the maximum
penalty is $10,000 for any one tax shel-
ter, provided there is no intentional
disregard of the registration require-
ments. For example, assume that A is
the principal organizer of a tax shelter,
and seven other persons participate in
the organization of the tax shelter, and
assume the tax shelter is not registered
before the day on which the first offer-
ing for sale of an interest in the tax
shelter occurs. Assume also that the A
and other participants do not have rea-
sonable cause for failure to register
timely and the failure is not due to in-
tentional disregard of the registration
requirement on the part of any of the
participants. The maximum penalty
that may be imposed is $10,000, for
which the 8 participants are jointly
and severally liable.
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Q–10. How will the Internal Revenue
Service determine whether a person
has intentionally disregarded any of
the registration requirements?

A–10. The determination of inten-
tional disregard will be made individ-
ually for each tax shelter organizer. If
one tax shelter organizer intentionally
disregards the registration require-
ments, the $10,000 limitation will not
apply to that organizer. The limitation
will apply, however, to any tax shelter
organizers whose failure to register
timely or whose furnishing of false or
incomplete information was not due to
intentional disregard.

Q–11. What is the maximum penalty
that may be imposed if a tax shelter
that is a substantial investment con-
sisting of similar investments that are
required to be aggregated under A–22 of
§ 301.6171–1T is not timely registered or
if false or incomplete information is
filed with respect to the tax shelter?

A–11. The maximum penalty is $10,000
as determined under A–6 of this sec-
tion, with respect to any investment
that is a tax shelter within the mean-
ing of A–4 of § 301.6111–1T without re-
gard to the aggregation rules provided
in A–22 of § 301.6111–1T. The maximum
penalty that may be imposed with re-
spect to investments that are consid-
ered in a single tax shelter only by rea-
son of the aggregation rules of A–22 of
§ 301.6111–1T is $10,000, even if more
than one Form 8264 is required with re-
spect to the aggregated investment
(see A–48 of § 301.6111–1T). The penalty
may be imposed, however, if there is a
failure with respect to any of the re-
quired forms.

PENALTY FOR FAILURE TO FURNISH A

REGISTRATION NUMBER

Q–12. What is the penalty for failure
to furnish the registration number to a
purchaser or other transferee of an in-
terest in a tax shelter as required by
A–52 through A–54 of § 301.6111–1T?

A–12. The penalty for failure to fur-
nish the tax shelter registration num-
ber in the form required by A–55
through A–54 of § 301.6111–1T is $100 for
each failure.

PENALTY FOR FAILURE TO REPORT A
REGISTRATION NUMBER ON A RETURN

Q–13. What is the penalty for failure
to include the tax shelter registration
number on a return on which any de-
duction, loss, credit, other tax benefit,
or any income attributable to a reg-
istered tax shelter is included?

A–13. The penalty for each failure by
an investor to furnish the tax shelter
registration number on such a return is
$50 for each tax shelter, unless the fail-
ure is due to reasonable cause.

There is a need for immediate guid-
ance with respect to provisions con-
tained in this Treasury decision. For
this reason, it is found impracticable
to issue it with notice and public pro-
cedure under subsection (b) of section
553 of title 5 of United States Code or
subject to the effective date limitation
of subsection (d) of that section.

(Secs. 6111 and 7805, Internal Revenue Code of
1954 (98 Stat. 678, 26 U.S.C. 6111; 68A Stat. 917,
26 U.S.C. 7805))

[T.D. 7964, 49 FR 32725, Aug. 15, 1984; 49 FR
44461, Nov. 7, 1984]

§ 301.6708–1T Failure to maintain list
of investors in potentially abusive
tax shelters (temporary).

The following questions and answers
issued under section 6708 of the Inter-
nal Revenue Code of 1954, as added by
section 142 of the Tax Reform Act of
1984 (Pub. L. 98–369; 98 Stat. 683), relate
to the penalty for failure to maintain a
list of investors in potentially abusive
tax shelters.

Q–1: What penalties are provided with
respect to the failure properly to main-
tain a list of persons who acquire inter-
ests in potentially abusive tax shel-
ters?

A–1: Any organizer (as defined in A–5
of § 301.6112–1T) of a tax shelter (as de-
fined in A–3 of § 301.6112–1T) or seller
(as defined in A–6 of § 301.6112–1T) of in-
terests in a tax shelter who fails to
meet any requirement imposed by sec-
tion 6112 regarding the requirement to
maintain a list of persons who have ac-
quired interests in a tax shelter shall
pay a penalty of $50 for each investor
with respect to whom there is such a
failure, unless it is shown that the fail-
ure is due to reasonable cause and not
due to willful neglect. For example, if
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an organizer who is required to main-
tain a list identifying each of 100 per-
sons who acquired interests in a tax
shelter fails to maintain the list, the
organizer will be liable for a penalty of
$5,000 ($50 × 100 persons), unless the or-
ganizer can show the failure was due to
reasonable cause and not due to willful
neglect. As another example, if a seller
is required to maintain a list identi-
fying each of 100 persons who acquired
interests in a tax shelter from the sell-
er and fails properly to maintain such
list by omitting the TIN of each per-
son, the seller will be liable for a pen-
alty of $5,000 ($50 × 100 persons), unless
the seller can show the failure was due
to reasonable cause and not due to
willful neglect.

Q–2: If an organizer or seller properly
maintains a list, but fails to make the
list available to the Internal Revenue
Service upon request, will the orga-
nizer or seller be subject to a penalty?

A–2: Yes. A penalty applies if an or-
ganizer or seller fails to meet any re-
quirement imposed by section 6112, in-
cluding the requirement, upon request,
to make the list available to the Inter-
nal Revenue Service as soon as prac-
ticable, but in any event within 10 cal-
endar days. (See A–21 of § 301.6112–1T).
The amount of the penalty is $50 for
each person required to be on the list
at the time of the request by the Inter-
nal Revenue Service. Assume, for ex-
ample, that an organizer of a tax shel-
ter properly maintains a list of 200 per-
sons who have acquired interests in a
tax shelter and that the Internal Rev-
enue Service requests the organizer to
provide the list. If the organizer fails
to provide the list to the Internal Rev-
enue Service as soon as practicable (as
required by A–21 of § 301.6112–1T), or in
a form that enables the Internal Rev-
enue Service to obtain the required in-
formation without undue delay or dif-
ficulty (as required by A–16 of
§ 301.6112–1T), the organizer will be lia-
ble for a penalty of $10,000 ($50 × 200
persons), unless the organizer can show
that the failure to provide the list was
due to reasonable cause and not to
willful neglect.

Q–3: If an organizer or seller is re-
quired to maintain lists for more than
one tax shelter in which the same per-
son has acquired interests, how does

the penalty apply if the organizer or
seller fails to identify the person on
each of the lists?

A–3: A separate $50 penalty applies
with respect to the list for each tax
shelter on which the person who ac-
quired interests is not identified.

Q–4: Is there a limitation on the
amount of the penalty imposed on a
seller or organizer required to main-
tain a list of persons who have acquired
interests in a tax shelter?

A–4: Yes. The maximum penalty that
may be imposed on a person for any
calendar year may not exceed $50,000.

Q–5: How does the calendar year limi-
tation apply?

A–5: A separate $50,000 limitation ap-
plies to each calendar year in which a
failure occurs, and to each tax shelter
for which a list is required to be main-
tained. See A–6 of this section for spe-
cial rules for determining how the
$50,000 limitation applies to a des-
ignated person who fails properly to
maintain a list of investors.

Example 1. Assume that A, an organizer of
a tax shelter, fails to maintain and to pro-
vide to the Internal Revenue Service a list of
900 persons who acquired interests in the tax
shelter in 1986. In addition, assume that A
again fails to maintain and to provide the
list of 900 investors upon request in 1987. A is
subject to a penalty of $45,000 (900 persons ×
$50) for each calendar year in which there is
a failure to comply with the requirements of
section 6112. Thus, A is subject to $45,000 in
penalties for the failures to maintain and to
provide the list in 1986, and $45,000 in pen-
alties for the failures to maintain and to pro-
vide the list in 1987, unless A can show rea-
sonable cause for the failures.

Example 2. Assume that B, an organizer of
Tax Shelter I, fails to provide a list of 1,500
persons who acquired interests in the tax
shelter to the Internal Revenue Service upon
request in 1987. Assume also that B, an orga-
nizer of Tax Shelter II, fails to provide a list
of 2,000 persons who acquired interests in
Tax Shelter II to the Internal Revenue Serv-
ice upon request in 1987. Because the $50,000
calendar year limitation applies separately
with respect to each tax shelter for which a
list must be maintained, B is subject to a
penalty of $50,000 for failing to provide the
list for Tax Shelter I in 1987 and a $50,000
penalty for failing to provide the list for Tax
Shelter II in 1987.

Q–6: How does the penalty apply to a
designated person?

A–6: Separate penalties, each with its
own $50,000 calendar year limitation,
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apply with respect to the portion of the
list kept by the designated person in
that person’s capacity as organizer and
to each portion of the list kept by the
designated person in that person’s ca-
pacity as the designated person with
respect to each organizer and seller
who signed the agreement under A–12
of § 301.6112–1T and for whom the des-
ignated person is responsible for com-
plying with the requirements of section
6112.

Example. Assume that X, an organizer and
seller, sells interests in a tax shelter directly
to 750 investors in 1985. In addition, assume
that A, an agent of X, negotiates for X sales
of interests in the tax shelter to an addi-
tional 500 persons in 1985. If no agreement to
designate X is made pursuant to A–11 of
§ 301.6112–1T, X would be required to main-
tain a list of the 1,250 investors who acquired
interests in the tax shelter (see paragraph (a)
of A–8 of § 301.6112–1T) and A would be re-
quired to maintain a list of the 500 persons
who acquired interests through A (see A–10
of § 301.6112–1T). If, therefore, neither X nor A
complied with the requirements of section
6112 in 1985, X would be liable for $50,000 in
penalties ($50 × 1,250 investors, subject to the
$50,000 maximum) and A would be liable for
$25,000 in penalties $50 × 500 investors). As-
sume, however, that X and A enter into a
written agreement to designate X to main-
tain the list for the tax shelter. Pursuant to
that agreement, A submits to X all of the re-
quired information regarding the sales to the
500 persons otherwise required to be main-
tained on A’s list and provides the notice re-
quired by A–13 of § 301.6112–1T to each person.
In 1986, X fails to provide any list of inves-
tors to the Internal Revenue Service upon
request. For calendar year 1986, X is liable
for penalties of $50,000 in X’s capacity as an
organizer ($50 × 1,250 persons, subject to the
$50,000 maximum). In addition, X, as the per-
son designated to maintain the list for A, is
liable for penalties of $25,000 for failing prop-
erly to maintain A’s list of investors ($50 ×
500 persons). A would not be liable for any
penalties.

Q–7: If an organizer or seller is sub-
ject to a penalty with respect to a tax
shelter under section 6708, may the or-
ganizer or seller also be liable for other
fines or penalties with respect to the
tax shelter?

A–7: Yes. The penalty imposed by
section 6708 is in addition to any other
penalty provided by law. If, for exam-
ple, an organizer of a tax shelter is sub-
ject to a penalty under section 6700 for
promoting an abusive tax shelter, the

organizer also would be liable for any
applicable penalties for failing properly
to maintain a list for the tax shelter.
Similarly, if an organizer or seller fails
to furnish a list upon request by the In-
ternal Revenue Service, the organizer
or seller may be subject both to the
fine under section 7203 for the willful
failure to supply information, and to
the penalty for failing properly to
maintain a list for the tax shelter.

Q–8: When is the penalty under sec-
tion 6708 effective?

A–8: The penalty under section 6708
applies with respect to any interest in
a tax shelter which is required to be in-
cluded on a list under section 6112. See
A–22 of § 301.6112–1T.

(Secs. 6112 and 7805, Internal Revenue Code of
1954 (98 Stat. 681; 68A Stat. 917; 26 U.S.C. 6112
and 7805))

[T.D. 7969, 49 FR 34204, Aug. 29, 1984]

§ 301.6712–1 Failure to disclose treaty-
based return positions.

(a) Penalty imposed. A taxpayer who
fails in a material way to disclose one
or more positions taken for a taxable
year, as required by section 6114 and
the regulations thereunder, is subject
to a separate penalty for each failure
to disclose a position taken with re-
spect to each separate payment or sep-
arate income item in the amount of—

(1) For a corporation taxable as such
under the Code $10,000; or

(2) For all other taxpayers, $1,000.
The penalty imposed by this section
may be imposed more than once for a
single taxable year if a taxpayer has
failed to disclose one or more positions
taken with respect to more than one
separate payment or separate income
item and may be imposed in addition
to any other penalty imposed by law.
For this purpose, separate payments or
income items of the same type (e.g., in-
terest payments) received from the
same ultimate payor (e.g., the obligor
on the note) will be treated as separate
payments or income items (and not ag-
gregated). However, for purposes of de-
termining the number of separate pen-
alties to be imposed under this section,
the District Director shall have the
discretion to aggregate separate pay-
ments or income items, in whole or in
part, in accordance with the rules for
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aggregation of such items for purposes
of reporting, as described in § 301.6114–
1(d).

(b) Penalty waived. Pursuant to the
authority contained in section 6712(b)
of the Code, the penalty imposed by
paragraph (a) of this section may be
waived, in whole or in part, if it is es-
tablished to the satisfaction of the As-
sistant Commissioner (International),
the District Director or the Director of
the Internal Revenue Service Center
that the taxpayer’s failure to disclose
the required information was not due
to willful neglect. An affirmative show-
ing of lack of willful neglect must be
made in the form of a written state-
ment that sets forth all the facts al-
leged to show lack of willful neglect
and contains a declaration by such per-
son that the statement is made under
the penalties of perjury.

(c) Manner of payment. The penalty
set forth in paragraph (a) of this sec-
tion shall be paid in the same manner
as tax upon the issuance of a notice
and demand thereof.

(d) Effective date. This section is ef-
fective for taxable years of the tax-
payer for which the due date for filing
returns (without extension) occurs
after December 31, 1988.

[T.D. 8292, 55 FR 9441, Mar. 14, 1990]

§ 301.6721–0 Table of Contents.
In order to facilitate the use of

§§ 301.6721–1 through 6724–1, this
§ 301.6721–0 lists the paragraph headings
contained in these sections.

§ 301.6721–1 Failure to file correct information
returns.

(a) Imposition of penalty.
(1) General rule.
(2) Failures subject to the penalty.

(b) Reduction in the penalty when a correc-
tion is made within specified periods.

(1) Correction within 30 days.
(2) Correction after 30 days but on or before

August 1.
(3) Required filing date defined.
(4) Penalty amount for return with mul-

tiple failures.
(5) Examples.
(6) Applications to returns not due on Feb-

ruary 28 or March 15.
(c) Exception for inconsequential errors or

omissions.
(1) In General.
(2) Errors or omissions that are never in-

consequential.

(3) Examples.
(d) Exception for a de minimis number of fail-

ures.
(1) Requirements.
(2) Calculation of the de minimis exception.
(3) Examples.
(4) Nonapplication to returns not due on

February 28 or March 15.
(e) Lower limitations on the $250,000 max-

imum penalty amount with respect to
persons with gross receipts of not more
than $5,000,000.

(1) In general.
(2) Gross receipts test.

(f) Higher penalty for intentional disregard
of requirement to file timely correct in-
formation returns.

(1) Application of section 6721(e).
(2) Meaning of ‘‘Intentional disregard.’’
(3) Facts and circumstances considered.
(4) Amount of the penalty.
(5) Computation of the penalty; aggregate

dollar amount of the items required to be
reported correctly.

(6) Examples.
(g) Definitions.

(1) Information return.
(2) Statements.
(3) Returns.
(4) Other items.
(5) Payee.
(6) Filer.

§ 301.6722–1 Failure to furnish correct payee
statements.

(a) Imposition of penalty.
(1) General rule.
(2) Failures subject to the penalty.

(b) Exception for inconsequential errors or
omissions.

(1) In general.
(2) Errors or omissions that are never in-

consequential.
(3) Examples.

(c) Higher penalty for intentional disregard
of requirement to furnish timely correct
payee statements.

(1) Application of section 6722(c).
(2) Amount of the penalty.
(3) Computation of the penalty; aggregate

dollar amount of items required to be
shown correctly.

(d) Definitions.
(1) Payee.
(2) Payee statement.
(3) Other items.

§ 301.6723–1 Failure to comply with other
information reporting requirements.

(a) Imposition of penalty.
(1) General rule.
(2) Failures subject to the penalty.
(3) Exception for inconsequential errors or

omissions.
(4) Specified information reporting require-

ment defined.
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(b) Examples.

§ 301.6724–1 Reasonable cause.

(a) Waiver of the penalty.
(1) General rule.
(2) Reasonable cause defined.

(b) Significant mitigating factors.
(c) Events beyond the filer’s control.

(1) In general.
(2) Unavailability of the relevant business

records.
(3) Undue economic hardship relating to

filing on magnetic media.
(4) Actions of the Internal Revenue Serv-

ice.
(5) Actions of agent—imputed reasonable

cause.
(6) Actions of the payee or any other per-

son.
(d) Responsible manner.

(1) In general.
(2) Special rule for filers seeking a waiver

pursuant to paragraph (c)(6) of this sec-
tion.

(e) Acting in a responsible manner—special
rules for missing TINs.

(1) In general.
(i) Initial solicitation.
(ii) First annual solicitation.
(iii) Second annual solicitation.
(iv) Additional requirements.
(v) Failures to which a solicitation relates.
(vi) Exceptions and limitations.
(2) Manner of making annual solicita-

tions—by mail or telephone.
(i) By mail.
(ii) By telephone.

(f) Acting in a responsible manner—special
rules for incorrect TINs.

(1) In general.
(i) Initial solicitation.
(ii) First annual solicitation.
(iii) Second annual solicitation.
(iv) Additional requirements.
(2) Manner of making annual solicitation if

notified pursuant to section 3406(a)(1)(B)
and the regulations thereunder.

(3) Manner of making annual solicitation if
notified pursuant to section 6721.

(4) Failures to which a solicitation relates.
(5) Exceptions and limitations.

(g) Due diligence safe harbor.
(1) In general.
(2) Special rules relating to TINs.
(3) Effective dates.

(h) Transitional rules for information re-
turns required to be filed (or payee state-
ments required to be furnished) after De-
cember 31, 1989 (without regard to exten-
sions), and on or before April 22, 1991.

(1) In general.
(2) Special rule on TINs.

(i) [Reserved].
(j) Failures to which this section relates.
(k) Examples.
(l) [Reserved].
(m) Procedure for seeking a waiver.

(n) Manner of payment.

[T.D. 8386, 56 FR 67182, Dec. 30, 1991, as
amended by T.D. 8734, 62 FR 53496, Oct. 14,
1997]

§ 301.6721–1 Failure to file correct in-
formation returns.

(a) Imposition of penalty—(1) General
rule. A penalty of $50 is imposed for
each information return (as defined in
section 6724(d)(1) and paragraph (g) of
this section) with respect to which a
failure (as defined in section 6721(a)(2)
and paragraph (a)(2) of this section) oc-
curs. No more than one penalty will be
imposed under this paragraph (a)(1)
with respect to a single information re-
turn even though there may be more
than one failure with respect to such
return. The total amount imposed on
any person for all failures during any
calendar year with respect to all infor-
mation returns shall not exceed
$250,000. See paragraph (b) of this sec-
tion for a reduction in the penalty
when the failures are corrected within
specified periods. See paragraph (c) of
this section for an exception to the
penalty for inconsequential errors or
omissions. See paragraph (d) of this
section for an exception to the penalty
for a de minimis number of failures. See
paragraph (e) of this section for lower
limitations to the $250,000 maximum
penalty. See paragraph (f) of this sec-
tion for higher penalties when a failure
is due to intentional disregard of the
requirement to file timely correct in-
formation returns. See paragraph (a)(1)
of § 301.6724–1 for waiver of the penalty
for a failure that is due to reasonable
cause.

(2) Failures subject to the penalty. The
failures to which section 6721(a) and
paragraph (a)(1) of this section apply
are—

(i) A failure to file an information re-
turn on or before the required filing
date (‘‘failure to file timely’’), and

(ii) A failure to include all of the in-
formation required to be shown on the
return or the inclusion of incorrect in-
formation (‘‘failure to include correct
information’’). A failure to file timely
includes a failure to file in the required
manner, for example, on magnetic
media or in other machine-readable
form as provided under section 6011(e).
However, no penalty is imposed under
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paragraph (a)(1) of this section solely
by reason of any failure to comply with
the requirements of section 6011(e)(2),
except to the extent that such a failure
occurs with respect to more than 250
information returns (the 250-threshold
requirement) or in the case of a part-
nership with more than 100 partners,
more than 100 information returns (the
100-threshold requirement) (collec-
tively, the threshold requirements).
Each Schedule K–1 considered in apply-
ing the 100-threshold requirement will
be treated as a separate information
return. These threshold requirements
apply separately to each type of infor-
mation return required to be filed. Fur-
ther, these threshold requirements
apply separately to original and cor-
rected returns. Thus, for example, if a
filer files 300 returns on Form 1099–DIV
and later files 70 corrected returns on
Form 1099–DIV, the corrected returns
may be filed either on the prescribed
paper form (because they fall below the
250-threshold requirement) or on mag-
netic media or other machine-readable
form. Filers who are required to file in-
formation returns on magnetic media
and who file such information returns
electronically are considered to have
satisfied the magnetic media filing re-
quirement. Except as provided in para-
graph (c)(1) of this section, a failure to
include correct information encom-
passes a failure to include the informa-
tion required by applicable information
reporting statutes or by any adminis-
trative pronouncements issued there-
under (such as regulations, revenue
rulings, revenue procedures, or infor-
mation reporting forms and form in-
structions). A failure to include infor-
mation in the correct format may be
either a failure to file timely an infor-
mation return or a failure to include
correct information on an information
return. For example, an error on a
magnetic media submission to the In-
ternal Revenue Service that prevents
processing by the Internal Revenue
Service may constitute a failure to file
timely. However, if information is set
forth on the wrong field of the mag-
netic media submission, such an error
may constitute a failure to file timely
or a failure to include correct informa-
tion, depending upon the extent of the
failure.

(b) Reduction in the penalty when a
correction is made within specified peri-
ods—(1) Correction within 30 days. The
penalty imposed under section 6721(a)
for a failure to file timely or for a fail-
ure to include correct information
shall be $15 in lieu of $50 if the failure
is corrected on or before the 30th day
after the required filing date (‘‘within
30 days’’). The total amount imposed
on a person for all failures during any
calendar year that are corrected within
30 days shall not exceed $75,000.

(2) Correction after 30 days but on or
before August 1. The penalty imposed
under section 6721(a) for a failure to
file timely or for a failure to include
correct information shall be $30 in lieu
of $50 if the failure is corrected after
the 30-day period described in para-
graph (b)(1) of this section but on or be-
fore August 1 of the year in which the
required filing date occurs (‘‘after 30
days but on or before August 1’’). (See
paragraph (b)(6) of this section for an
exception to the provisions of this
paragraph (b)(2) for returns that are
not due on February 28 or March 15.)
The total amount imposed on a person
for all failures during any calendar
year corrected after 30 days but on or
before August 1 shall not exceed
$150,000.

(3) Required filing date defined. The
term ‘‘required filing date’’ means the
date prescribed for filing an informa-
tion return with the Internal Revenue
Service (or the Social Security Admin-
istration in the case of Forms W–2) de-
termined with regard to any extension
of time for filing.

(4) Penalty amount for return with mul-
tiple failures. If a return is subject to a
penalty for more than one failure, and
the penalty amounts for the failures
differ, the higher penalty amount will
be imposed.

(5) Examples. The provisions of para-
graphs (a) and (b) (1) through (4) of this
section may be illustrated by the fol-
lowing examples. These examples do
not take into account any possible ap-
plication of the de minimis exception
under paragraph (d) of this section, the
lower small business limitations under
paragraph (e) of this section, the pen-
alty for intentional disregard under
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paragraph (f) of this section, or the rea-
sonable cause waiver under paragraph
(a) of § 301.6724–1:

Example 1. Corporation R fails to file time-
ly 11,000 Forms 1099–MISC (relating to mis-
cellaneous income) for the 1990 calendar
year. Five thousand of these returns are filed
with correct information within 30 days, and
6,000 after 30 days but on or before August 1,
1991. For the same year R fails to file timely
400 Forms 1099–INT (relating to payments of
interest) which R eventually files on Sep-
tember 28, 1991, after the period for reduction
of the penalty has elapsed. R is subject to a
penalty of $20,000 for the 400 forms which
were not filed by August 1 ($50 × 400 =
$20,000), $150,000 for the 6,000 forms filed after
30 days ($30 × 6,000 = $180,000, limited to
$150,000 under paragraph (b)(2) of this sec-
tion), and $75,000 for the 5,000 forms filed
within 30 days ($15 × 5,000 = $75,000), for a
total penalty of $245,000.

Example 2. Corporation T fails to file time-
ly 6,000 Forms 1099–MISC for the 1990 cal-
endar year. T files the 6000 Forms 1099–MISC
on September 1, 1991. Because T does not cor-
rect the failure by August 1, 1991, T is sub-
ject to a penalty of $250,000, the maximum
penalty under paragraph (a) of this section.
Without the limitation of paragraph (a), T
would be subject to a $300,000 penalty ($50 ×
6,000 = $300,000).

Example 3. Corporation U files timely 300
Forms 1099–MISC on paper for the 1990 cal-
endar year with correct information. Under
section 6011(e)(2) a person required to file at
least 250 returns during a calendar year must
file those returns on magnetic media. U does
not correct its failures to file these returns
on magnetic media by August 1, 1991. It is
therefore subject to a penalty for a failure to
file timely under paragraph (a)(2) of this sec-
tion. However, pursuant to section 6724(c)
and paragraph (a)(2) of this section, the pen-
alty for a failure to file timely on magnetic
media applies only to the extent the number
of returns exceeds 250. As U was required to
file 300 returns on magnetic media, U is sub-
ject to a penalty of $2,500 for 50 returns ($50
× 50 = $2,500).

Example 4. Corporation V files 300 Forms
1099–MISC on paper for the 1990 calendar
year. The forms were filed on March 15, 1991,
rather than on the required filing date of
February 28,1991. Under section 6011(e)(2), a
person required to file at least 250 returns
during a calendar year must file those re-
turns on magnetic media. V does not cor-
rectly file these returns on magnetic media
by August 1, 1991. V is subject to a penalty of
$3,750 for filing 250 of the returns late ($15 ×
250) and $2,500 for failing to file 50 returns on
magnetic media ($50 × 50) for a total penalty
of $6,250.

(6) Application to returns not due on
February 28, or March 15. For returns
that are not due on February 28 or
March 15 (for example, Forms 8300 re-
porting certain cash payments of
$10,000 or more), the penalty is $15 if
the failure is corrected within 30 days.
If the failure is corrected after 30 days,
the penalty is $50 rather than $30.
There is no period during which the
penalty is reduced to $30 under para-
graph (b)(2) of this section.

(c) Exception for inconsequential errors
or omissions—(1) In general. An incon-
sequential error or omission is not con-
sidered a failure to include correct in-
formation. For purposes of this para-
graph (c)(1), the term ‘‘inconsequential
error or omission’’ means any failure
that does not prevent or hinder the In-
ternal Revenue Service from proc-
essing the return, from correlating the
information required to be shown on
the return with the information shown
on the payee’s tax return, or from oth-
erwise putting the return to its in-
tended use. See paragraph (g)(5) of this
section for the definition of ‘‘payee.’’

(2) Errors or omissions that are never
inconsequential. Errors or omissions re-
lating to the following are never incon-
sequential—

(i) A taxpayer identification number;
(ii) A surname of a payee (i.e., the

person required to be furnished a copy
of the information set forth on an in-
formation return); and

(iii) Any monetary amounts. The In-
ternal Revenue Service may, by admin-
istrative pronouncement, specify other
types of errors or omissions that are
never inconsequential.

(3) Examples. The provisions of this
paragraph (c) may be illustrated by the
following examples, which do not take
into account any possible application
of the penalty for intentional disregard
under paragraph (f) of this section or
the reasonable cause waiver under
paragraph (a) of § 301.6724–1:

Example 1. A filer files a Form 1099–MISC
(relating to miscellaneous income) with the
Internal Revenue Service. The Form 1099–
MISC is complete and correct except that
the word ‘‘street’’ is misspelled in the pay-
ee’s address. The error does not prevent or
hinder the Internal Revenue Service from
processing the return, from correlating the
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information required to be shown on the re-
turn with the information shown on the pay-
ee’s tax return, or from otherwise putting
the return to its intended use. Therefore, no
penalty is imposed under paragraph (a) of
this section.

Example 2. A filer files a Form 1099–MISC
with the Internal Revenue Service. The
Form 1099–MISC is complete and correct ex-
cept that the payee’s first name, William, is
misspelled as ‘‘Willaim.’’ the error does not
prevent or hinder the Internal Revenue Serv-
ice from processing the return, from corre-
lating the information required to be shown
on the return with the information shown on
the payee’s tax return, or from otherwise
putting the return to its intended use. See
paragraph (c)(2) of this section. Therefore, no
penalty is imposed under paragraph (a) of
this section.

Example 3. A filer files a Form 1099–MISC
with the Internal Revenue Service. The
Form 1099–MISC is complete and correct ex-
cept that the payee’s name, ‘‘John Doe,’’ is
misspelled as ‘‘John Ode.’’ Under paragraph
(c)(2) of this section, supplying an incorrect
surname for a payee is never considered an
inconsequential error. Therefore, a penalty
is imposed under paragraph (a) of this sec-
tion.

(d) Exception for a de minimis number
of failures—(1) Requirements. The pen-
alty under paragraph (a) of this section
is not imposed for a de minimis number
of failures to include correct informa-
tion if the filer corrects such failures
on or before August 1 of the year in
which the required filing date occurs.
(See paragraph (d)(4) of this section for
special rules relating to returns that
are not due on February 28 or March
15.)

(2) Calculation of the de minimis excep-
tion. The number of returns to which
the de minimis exception applies for any
calendar year shall not exceed the
greater of 10 or one-half of one percent
of the total number of all information
returns the filer is required to file dur-
ing the year. If the number of returns
on which the filer fails to include cor-
rect information exceeds the number of
returns to which the de minimis excep-
tion applies, the de minimis exception
applies to those returns that will afford
the filer the greatest reduction in pen-
alty. The de minimis exception applies
to failures to include correct informa-
tion that exist after the application (if
any) of the waiver for reasonable cause
under section 6724(a) and § 301.6724–1.
Returns to which the de minimis excep-

tion applies are treated as having been
originally filed with correct informa-
tion.

(3) Examples. The provisions of this
paragraph (d) may be illustrated by the
following examples. In each of the ex-
amples, the failures to file and to in-
clude correct information are subject
to penalty under paragraph (a) of this
section. The examples do not take into
account any possible application of
paragraph (f) of this section or the rea-
sonable cause waiver under paragraph
(a) of § 301.6724–1 of this section.

Example 1. Corporation T files timely 10,000
Forms 1099–INT (relating to payments of in-
terest) for 1990 by February 28, 1991. The
10,000 returns are all the information returns
that T is required to file during the 1991 cal-
endar year. Of the returns filed, 70 contained
incorrect information. T corrects the fail-
ures on July 12, 1991. No penalty is imposed
for 50 of the failures (i.e., the greater of 10 or
.005 x 10,000 = 50) even though the total fail-
ures, 70, exceed the number to which the de
minimis exception may apply. The $30 penalty
under paragraph (b)(2) of this section is im-
posed, in lieu of $50, for the remaining 20 fail-
ures, which were corrected after 30 days but
on or before August 1, resulting in a total
penalty of $600 ($30 x 20 = $600).

Example 2. Corporation U files timely 9,500
Forms 1099–INT for 1990 by February 28, 1991,
the required filing date. Fifty of these re-
turns contain incorrect information with re-
spect to which U files correct information on
August 1, 1991. U also files 500 Forms 1099–
INT for 1990 on August 30, 1991, after the re-
quired filing date. The 10,000 returns are all
the information returns that U is required to
file during the 1991 calendar year. The cal-
culation of the de minimis exception is based
on the 10,000 returns required to be filed dur-
ing the 1991 calendar year even though 500 of
the returns filed during the year were not
filed timely. Therefore, the number of fail-
ures for which the de minimis exception ap-
plies is 50, and accordingly no penalty is im-
posed for the 50 Forms 1099–INT that were
corrected on August 1, 1991. However, the $50
penalty under paragraph (a)(1) of this section
is imposed for each failure to file timely, re-
sulting in a total penalty of $25,000 ($50 x 500
= $25,000).

Example 3. Corporation V files timely 9,950
Forms 1099–INT for 1990 by February 28, 1991.
However, V fails to file timely 50 of its
Forms 1099–INT. The 10,000 returns are all
the information returns that V is required to
file during the 1991 calendar year. Upon dis-
covering the error, V files the 50 returns
within 30 days of February 28, 1991. The 50 re-
turns are complete and correct except that V
fails to include the taxpayer identification
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numbers of the payees on the returns. V files
corrected returns on August 1, 1991. Absent
application of the de minimis exception, the
penalty imposed for the failure to include
correct information would be $1,500 ($30 x 50
= $1,500). Because the incorrect returns are
corrected on August 1, the 50 forms are treat-
ed under the de minimis exception as origi-
nally filed with correct information, and
therefore no penalty is imposed under para-
graph (a) of this section for the failure to in-
clude correct information. Nevertheless, the
penalty under paragraph (a) of this section is
imposed for the failure to file timely the 50
returns because the de minimis exception does
not apply to the penalty for the failure to
file timely. Hence, a penalty of $750 ($15 x 50
= $750) is imposed.

Example 4. Corporation W files timely 100
Forms 1099–DIV and files an additional 50
Forms 1099–DIV late, but within 30 days of
February 28, 1991. These are all the informa-
tion returns that W was required to file dur-
ing the 1991 calendar year. W discovers errors
on 10 of the returns that were filed timely,
and on 5 of the returns that were filed late.
W corrects all the errors on August 1. The de
minimis exception applies to 10 of the cor-
rected returns. The exception will be allo-
cated to the 10 returns that were filed timely
with incorrect information, because that al-
location is most favorable to W (i.e., apply-
ing the exception to a return filed late with
incorrect information would save W $15, by
reducing the penalty on that return from $30
to $15, but applying the exception to a return
filed timely would save W $30, by reducing
the penalty on that return from $30 to $0).
(See paragraph (b)(4) of this section.)

(4) Nonapplication to returns not due
on February 28 or March 15. The excep-
tion for a de minimis number of failures
provided in paragraph (d)(1) of this sec-
tion does not apply to failures with re-
spect to returns that are not due on
February 28 or March 15 (for example,
Forms 8300 reporting certain cash pay-
ments of $10,000 or more). Nevertheless,
the returns that are not due on Feb-
ruary 28 or March 15 are included in
the total number of all information re-
turns that the filer is required to file
during a year for purposes of calcu-
lating the number of the returns sub-
ject to the de minimis exception under
paragraph (d)(2) of this section.

(e) Lower limitations on the $250,000
maximum penalty amount with respect to
persons with gross receipts of not more
than $5,000,000—(1) In general. If a per-
son meets the gross receipts test (as
defined in paragraph (e)(2) of this sec-
tion) for any calendar year, the total

amount of the penalty imposed on such
person for all failures described in sec-
tion 6721(a)(2) and paragraph (a)(2) of
this section during such calendar year
shall not exceed $100,000. The total
amount of the penalty imposed under
paragraph (b)(1) of this section for fail-
ures corrected within 30 days shall not
exceed $25,000 for such calendar year.
The total amount of the penalty im-
posed under paragraph (b)(2) of this
section for failures corrected after 30
days but on or before August 1 shall
not exceed $50,000 for such calendar
year.

(2) Gross receipts test. A person meets
the gross receipts test for any calendar
year if the average annual gross re-
ceipts for such person for the three
most recent taxable years ending be-
fore such calendar year do not exceed
$5,000,000. For purposes of determining
the amount of gross receipts during the
three most recent taxable years, the
rules of section 448(c) (2) and (3) shall
apply.

(f) Higher penalty for intentional dis-
regard of requirement to file timely correct
information returns—(1) Application of
section 6721(e). If a failure is due to in-
tentional disregard of the requirement
to file timely or to include correct in-
formation on a return as described in
paragraph (g) of this section, the
amount of the penalty imposed under
paragraph (a) of this section shall be
determined under paragraph (f)(4) of
this section.

(2) Meaning of ‘‘intentional disregard.’’
A failure is due to intentional dis-
regard if it is a knowing or willful—

(i) Failure to file timely, or
(ii) Failure to include correct infor-

mation. Whether a person knowingly
or willfully fails to file timely or fails
to include correct information is deter-
mined on the basis of all the facts and
circumstances in the particular case.

(3) Facts and circumstances considered.
The facts and circumstances that are
considered in determining whether a
failure is due to intentional disregard
include, but are not limited to—

(i) Whether the failure to file timely
or the failure to include correct infor-
mation is part of a pattern of conduct
by the person who filed the return of
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repeatedly failing to file timely or re-
peatedly failing to include correct in-
formation;

(ii) Whether correction was promptly
made upon discovery of the failure;

(iii) Whether the filer corrects a fail-
ure to file or a failure to include cor-
rect information within 30 days after
the date of any written request from
the Internal Revenue Service to file or
to correct; and

(iv) Whether the amount of the infor-
mation reporting penalties is less than
the cost of complying with the require-
ment to file timely or to include cor-
rect information on an information re-
turn.

(4) Amount of the penalty. If one or
more failures to file timely or to in-
clude correct information are due to
intentional disregard of the require-
ment to file timely or to include cor-
rect information, then, with respect to
each such failure determined under
this paragraph (f)—

(i) Paragraphs (b), (d), and (e) of this
section shall not apply;

(ii) The $250,000 limitation under
paragraph (a) of this section shall not
apply, and the penalty under this para-
graph (f) shall not be taken into ac-
count in applying the $250,000 limita-
tion (or any similar limitation under
paragraph (b) or (e) of this section) to
penalties not determined under this
paragraph (f);

(iii) The penalty imposed under para-
graph (a) of this section shall be $100
or, if greater, the statutory percentage;
and

(iv) The term ‘‘statutory percentage’’
means—

(A) In the case of a return other than
a return required under section 6045(a),
6041A(b), 6050H, 6050I (for amounts re-
ceived after November 5, 1990), 6050J,
6050K, or 6050L, 10 percent of the aggre-
gate dollar amount of the items re-
quired to be reported correctly,

(B) In the case of a return required to
be filed by section 6045(a), 6050K, or
6050L, 5 percent of the aggregate dollar
amount of the items required to be re-
ported correctly, or

(C) In the case of a return required to
be filed under section 6050I(a) with re-
spect to amounts received after No-
vember 5, 1990, for any transaction (or
related transactions), the greater of

$25,000 or the amount of cash (within
the meaning of section 6050I(d)) re-
ceived in such transaction to the ex-
tent the amount of such cash does not
exceed $100,000.

(5) Computation of the penalty; aggre-
gate dollar amount of the items required
to be reported correctly. The aggregate
dollar amount used in computing the
penalty under this paragraph (f) is the
amount that is not reported or is re-
ported incorrectly. If the intentional
disregard relates to a dollar amount,
the statutory percentage is applied to
the difference between the dollar
amount reported and the amount re-
quired to be reported correctly. If the
intentional disregard relates to any
other item on the return, the statutory
percentage is applied to the aggregate
amount of items required to be re-
ported correctly. In determining the
aggregate amount of items required to
be reported correctly, no item shall be
taken into account more than once.
For example, if a filer willfully fails to
file a Form 1099–INT on which $800 of
interest and $160 of Federal income tax
withheld (i.e., backup withholding) is
required to be reported, only the $800
amount is taken into account in com-
puting the penalty.

(6) Examples. The provisions of this
paragraph (f) may be illustrated by the
following examples:

Example 1. On December 1, 1990, Auto-
mobile dealer P receives $55,000 from an indi-
vidual for the purchase of an automobile in
a transaction subject to reporting under sec-
tion 6050I. The individual presents docu-
ments to P that identify him as ‘‘John Doe.’’
However, P completes the Form 8300 (relat-
ing to cash received in a trade or business)
and reflects the name of a cartoon character
as the payor. Because P knew at the time of
filing the Form 8300 that the payor’s name
was not the name of the cartoon character,
he willfully failed to include correct infor-
mation as described under paragraph (f)(2) of
this section. Therefore, the penalty under
paragraph (f)(4) of this section is imposed for
the intentional disregard of the requirement
to include correct information. The amount
used in computing the penalty under para-
graph (f)(5) of this section is $55,000 (i.e., the
amount required to be reported on the return
with respect to which the payee is not cor-
rectly identified). The amount of the penalty
determined under paragraph (f)(4)(ii)(C) of
this section is $55,000 (i.e., the greater of
$25,000 or the amount of cash received in the
transaction up to $100,000).
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Example 2. On December 1, 1990, Individual
B contacts his agent, F, to act as his inter-
mediary in the purchase of an automobile. B
gives F $20,000 and requests F to purchase
the automobile in F’s name, which F does. F
prepares the Form 8300 as required under sec-
tion 6050I, but in the area designated for the
name of the payor, F writes ‘‘confidential.’’
Because F knew at the time the return was
filed that it contained incomplete informa-
tion, the penalty under paragraph (f)(4) of
this section is imposed for the intentional
disregard of the requirement to include cor-
rect information. The amount used in com-
puting the penalty under paragraph (f)(5) of
this section is $20,000 (i.e., the amount re-
quired to be reported on the return with re-
spect to which the payee is not correctly
identified). The amount of the penalty deter-
mined under paragraph (f)(4)(ii)(C) of this
section is $25,000 (i.e., the greater of $25,000 or
the amount of cash received in the trans-
action up to $100,000).

Example 3. Corporation M deliberately does
not include $5,000 of dividends on a Form
1099–DIV (relating to payments of dividends)
on which a total of $200,000 (including the
$5,000 dividends) is required to be reported
under section 6042(a). Because the failure was
deliberate, Corporation M’s failure is due to
intentional disregard of the requirement to
include correct information. Accordingly,
the amount of the penalty imposed under
paragraph (a) is determined under paragraph
(f)(4) of this section. Because the Form 1099–
DIV is required to be filed under section
6042(a), under paragraph (f)(4)(ii)(A) the
amount of the penalty with respect to such
failure is 10 percent of the aggregate dollar
amount of the items that were required to be
but that were not reported correctly. Under
paragraph (f)(5) of this section, $5,000 is the
difference between the dollar amount re-
ported and the amount required to be re-
ported correctly. Therefore, the amount of
the penalty is $500 ($5,000 × .10 = $500).

Example 4. Form 8027 requires certain large
food and beverage establishments to report
certain information with respect to tips. The
form requires (among other things) that the
establishment report its gross receipts from
food and beverage operations. Establishment
A, in intentional disregard of the informa-
tion reporting requirement, reported gross
receipts of $1,000,000, when the correct
amount was $1,500,000. The significance of
the gross receipts reporting requirement is
that section 6053(c)(3)(A) requires an estab-
lishment to allocate as tips among its em-
ployees the excess of 8 percent of its gross re-
ceipts over the aggregate amount reported
by employees to the establishment as tips
under section 6053(a). A’s misstatement of its
gross receipts caused A to show $80,000 on the
Form 8027 as 8 percent of its gross receipts,
rather than the correct amount of $120,000. A
correctly reported the amount of tips re-

ported to it by employees under section
6053(a) as $80,000. Thus A reported the excess
of 8 percent of its gross receipts over tips re-
ported to it as zero, rather than as the cor-
rect amount of $40,000. The requirement of
reporting gross receipts is considered merely
a step in the computation of the excess of 8
percent of gross receipts over tips reported
to A under section 6053(a), so that the pen-
alty for intentional disregard will be $4,000
(i.e., 10 percent of the difference between the
$40,000 required to be reported as the excess
of 8 percent of gross receipts over tips re-
ported under section 6053(a), and the zero
amount actually reported).

(g) Definitions—(1) Information return.
For purposes of this section the term
‘‘information return’’ means any state-
ment described in paragraph (g)(2) of
this section, any return described in
paragraph (g)(3) of this section, and
any other items described in paragraph
(g)(4) of this section.

(2) Statements. The statements sub-
ject to this section are the statements
required by—

(i) Section 6041 (a) or (b) (relating to
certain information at source, gen-
erally reported on Form 1099–MISC,
Form W–2G, Form W–2, and Form 1099–
INT),

(ii) Section 6042(a)(1) (relating to
payments of dividends, generally re-
ported on Form 1099–DIV),

(iii) Section 6044(a)(1) (relating to
payments of patronage dividends, gen-
erally reported on Form 1099–PATR),

(iv) Section 6049(a) (relating to pay-
ments of interest, generally reported
on Form 1099–INT),

(v) Section 6050A(a) (relating to re-
porting requirements of certain fishing
boat operators, generally reported on
Form 1099–MISC),

(vi) Section 6050N(a) (relating to pay-
ments of royalties, generally reported
on Form 1099–INT), or

(vii) Section 6051(d) (relating to in-
formation returns with respect to in-
come tax withheld, generally reported
on Form W–2).

(3) Returns. The returns subject to
this section are the returns required
by—

(i) Section 6041A(a) or (b) (relating to
returns of direct sellers, generally re-
ported on Form 1099–MISC),

(ii) Section 6045(a) or (d) (relating to
returns of brokers generally reported
on Form 1099–B for broker trans-
actions, Form 1099–S for gross proceeds
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from the sale or exchange of real es-
tate, and Form 1099–MISC for certain
substitute payments),

(iii) Section 6050H(a) (relating to
mortgage interest received in trade or
business from individuals, generally re-
ported on Form 1098),

(iv) Section 6050I(a) (relating to cash
received in trade or business, generally
reported on Form 8300),

(v) Section 6050J(a) (relating to fore-
closures and abandonments of security,
generally reported on Form 1099–A),

(vi) Section 6050K(a) (relating to ex-
changes of certain partnership inter-
ests, generally reported on Form 8308),

(vii) Section 6050L(a) (relating to re-
turns relating to certain dispositions of
donated property, generally reported
on Form 8282),

(viii) Section 6052(a) (relating to re-
porting payment of wages in the form
of group-life insurance, generally re-
ported on Form W–2),

(ix) Section 6053(c)(1) (relating to re-
porting with respect to certain tips,
generally reported on Form 8027),

(x) Section 1060(b) (relating to report-
ing requirements of transferors and
transferees in certain asset acquisi-
tions, generally reported on Form
8594), or section 1060(e) (relating to in-
formation required in the case of cer-
tain transfers of interests in entities
(effective for acquisitions after October
9, 1990, except any acquisition pursuant
to a written binding contract in effect
on October 9, 1990, and at all times
thereafter before such acquisition)),

(xi) Section 4093(c)(4)(A) or (C) or, ef-
fective for information returns re-
quired to be filed after December 31,
1989, and before December 1, 1990, sec-
tion 4093(e) (relating to information re-
porting with respect to tax on diesel
and aviation fuels),

(xii) Section 4101(d) (relating to in-
formation reporting with respect to
fuel oils (effective for information re-
turns required to be filed after Novem-
ber 30, 1990)), or

(xiii) Section 338(h)(10)(C) (relating to
information required to be furnished to
the Secretary in case of elective rec-
ognition of gain or loss (effective for
acquisitions after October 9, 1990, ex-
cept any acquisition pursuant to a
written binding contract in effect on

October 9, 1990, and at all times there-
after before such acquisition)).

(4) Other items. The term ‘‘informa-
tion return’’ also includes any form,
statement, or schedule required to be
filed with the Internal Revenue Service
with respect to any amount from which
tax is required to be deducted and
withheld under chapter 3 of the Code
(or from which tax would be required
to be so deducted and withheld but for
an exemption under the Code or any
treaty obligation of the United States),
generally the Form 1042S.

(5) Payee. For purposes of section 6721
the term ‘‘payee’’ means any person
who is required to receive a copy of the
information set forth on an informa-
tion return by the filer of the return as
defined in section 6724(d)(1).

(6) Filer. For purposes of this section
the term ‘‘filer’’ means a person that is
required to file an information return
as defined in paragraph (g)(1) of this
section under the applicable informa-
tion reporting section described in
paragraph (g) (2) through (4) of this sec-
tion.

[T.D. 8386, 56 FR 67182, Dec. 30, 1991, as
amended by T.D. 8843, 64 FR 61504, Nov. 12,
1999]

§ 301.6722–1 Failure to furnish correct
payee statements.

(a) Imposition of penalty—(1) General
rule. A penalty of $50 is imposed for
each payee statement (as defined in
section 6724(d)(2)) with respect to which
a failure (as defined in section 6722(a)
and paragraph (a)(2) of this section) oc-
curs. No more than one penalty will be
imposed under this paragraph (a) with
respect to a single payee statement
even though there may be more than
one failure with respect to such state-
ment. However, the penalty shall apply
to failures on composite substitute
payee statements as though each type
of payment and other required infor-
mation were furnished on separate
statements. A ‘‘composite substitute
payee statement’’ is a single document
created by a filer to reflect several
types of payments made to the same
payee. The total amount imposed on
any person for all failures during any
calendar year with respect to all payee
statements shall not exceed $100,000.
See section 6722(c) and paragraph (c) of
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this section for higher penalties when a
failure is due to intentional disregard
of the requirement to furnish timely
correct payee statements. See para-
graph (a)(1) of § 301.6724–1 for a waiver
of the penalty for a failure that is due
to reasonable cause.

(2) Failures subject to the penalty. The
failures to which section 6722(a) and
paragraph (a)(1) of this section apply
are—

(i) A failure to furnish a payee state-
ment on or before the prescribed date
therefore to the person to whom such
statement is required to be furnished
(‘‘failure to furnish timely’’), and

(ii) A failure to include all of the in-
formation required to be shown on a
payee statement or the inclusion of in-
correct information (‘‘failure to in-
clude correct information’’). A failure
to furnish timely includes a failure to
furnish a written statement to the
payee in a statement mailing as re-
quired under sections 6042(c), 6044(e),
6049(c), and 6050N(b), as well as a fail-
ure to furnish the statement on a form
acceptable to the Internal Revenue
Service. Except as provided in para-
graph (b) of this section, a failure to in-
clude correct information encompasses
a failure to include the information re-
quired by applicable information re-
porting statutes or by any administra-
tive pronouncements issued thereunder
(such as regulations, revenue rulings,
revenue procedures, or information re-
porting forms).

(b) Exception for inconsequential errors
or omissions—(1) In general. An incon-
sequential error or omission is not con-
sidered a failure to include correct in-
formation. For purposes of this para-
graph (b), the term ‘‘inconsequential
error or omission’’ means any failure
that cannot reasonably be expected to
prevent or hinder the payee from time-
ly receiving correct information and
reporting it on his or her return or
from otherwise putting the statement
to its intended use.

(2) Errors or omissions that are never
inconsequential. Errors or omissions re-
lating to the following are never incon-
sequential:

(i) A dollar amount,
(ii) The significant items in the ad-

dress of a payee, which is the address
provided by the payee to the filer,

(iii) The appropriate form for the in-
formation provided (i.e., whether or not
the form is an acceptable substitute for
an official form of the Internal Rev-
enue Service), and

(iv) The manner of furnishing a state-
ment required under sections 6042(c),
6044(e), 6049(e), and 6050N(b). The Inter-
nal Revenue Service may, by adminis-
trative pronouncement, specify other
types of errors or omissions that are
never inconsequential.

(3) Examples. The provisions of this
paragraph (b) may be illustrated by the
following examples which do not take
into account any possible application
of the penalty for intentional disregard
under paragraph (c) of this section or
the reasonable cause waiver under
paragraph (a) of § 301.6724–1:

Example 1. A payor furnishes a statement
with respect to a Form 1099–MISC (relating
to miscellaneous income). The payee state-
ment is complete and correct, except the
word ‘‘boulevard’’ is misspelled in the pay-
ee’s address. The error cannot reasonably be
expected to prevent or hinder the payee from
timely receiving correct information and re-
porting it on his or her tax return or from
otherwise putting the statement to its in-
tended use. Therefore, no penalty is imposed
under paragraph (a) of this section.

Example 2. Assume the same facts in Exam-
ple 1, except that the only error on the payee
statement is that the payee’s street address,
4821 Grant Boulevard, is reported incorrectly
as 8421 Grant Boulevard. A penalty is im-
posed under paragraph (a) of this section
with respect to the payee statement because
the error can reasonably be expected to pre-
vent or hinder the payee from timely receiv-
ing correct information and reporting it on
his or her tax return or from otherwise put-
ting the statement to its intended use.

(c) Higher penalty for intentional dis-
regard of requirement to furnish timely
correct payee statements—(1) Application
of section 6722(c). If a failure is due to
intentional disregard of the require-
ment to furnish timely correct payee
statements, the amount of the penalty
shall be determined under paragraph
(c)(2) of this section. Whether a failure
is due to intentional disregard of the
requirement to furnish timely correct
payee statements is based upon the
facts and circumstances surrounding
the failure. The facts and cir-
cumstances considered include those
under § 301.6721–1(f)(3), which shall
apply in determining whether a failure
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under this section is due to intentional
disregard.

(2) Amount of the penalty. If one or
more failures under paragraph (a) of
this section are due to intentional dis-
regard of the requirement to furnish
timely payee statements or of the re-
quirement to include correct informa-
tion, then, with respect to each such
failure determined under this para-
graph (c)(2)—

(i) The $100,000 limitation under para-
graph (a) of this section shall not apply
and the penalty under this paragraph
(c)(2) shall not be taken into account in
applying the $100,000 limitation to pen-
alties not determined under this para-
graph (c)(2);

(ii) The penalty imposed under para-
graph (a) of this section shall be $100
or, if greater, the statutory percentage;
and

(iii) The term ‘‘statutory percent-
age’’ means—

(A) In the case of a payee statement
other than a statement required under
section 6045(b), 6041A(e) (in respect of a
return required under section 6041A(b)),
6050H(d), 6050J(e), 6050K(b), or 6060L(c),
10 percent of the aggregate dollar
amount of the items required to be re-
ported correctly, or

(B) In the case of a payee statement
required under section 6045(b), 6050K(b),
or 6050L(c), 5 percent of the aggregate
dollar amount of the items required to
be reported correctly.

(3) Computation of the penalty; aggre-
gate dollar amount of items required to be
shown correctly. The aggregate dollar
amount used in computing the penalty
under this paragraph (c) is the amount
that is not reported or is reported in-
correctly. If the intentional disregard
relates to a dollar amount, the statu-
tory percentage is applied to the dif-
ference between the dollar amount re-
ported and the amount required to be
reported correctly. If the intentional
disregard relates to any other item on
the return, the statutory percentage is
applied to the aggregate amount of
items required to be reported correctly.
In determining such amount the same
item shall be counted only once. For
example, if a filer willfully fails to fur-
nish a Form 1099–INT on which $800 of
interest and $160 of Federal income tax
withheld (i.e., backup withholding) is

required to be shown, only the $800
amount is taken into account in com-
puting the penalty.

(d) Definitions—(1) Payee. See
§ 301.6721–1(g)(5) for the definition of
‘‘payee.’’

(2) Payee statement. The term ‘‘payee
statement’’ means any statement re-
quired to be furnished under—

(i) Section 6031(b) or (c), 6034A, or
6037(b) (relating to statements fur-
nished by certain pass-thru entities,
generally a Schedule K–1 (Form 1065)
for section 6031(b) or (c), a copy of the
Schedule K–1 (Form 1041) for section
6034A, and a copy of Schedule K–1
(Form 1120S) for section 6037(b)),

(ii) Section 6039(a) (relating to infor-
mation required in connection with
certain options),

(iii) Section 6041(d) (relating to infor-
mation at source, generally the recipi-
ent copy of Form 1099–MISC, Form W–
2, Form 1099–INT, and the winner’s cop-
ies of Form W–2G),

(iv) Section 6041A(e) (relating to re-
turns regarding payments of remunera-
tion for services and direct sales, gen-
erally the recipient copy of Form 1099–
MISC),

(v) Section 6042(c) (relating to re-
turns regarding payments of dividends
and corporate earnings and profits,
generally the recipient copy of Form
1099–DIV),

(vi) Section 6044(e) (relating to re-
turns regarding payments of patronage
dividends, generally the recipient copy
of Form 1099–PATR),

(vii) Section 6045(b) or (d) (relating to
returns of brokers, generally the re-
cipient copy of Form 1099–B for broker
transactions, the transferor copy of
Form 1099–S for reporting proceeds
from real estate transactions, and the
recipient copy of Form 1099–MISC for
certain substitute payments),

(viii) Section 6049(c) (relating to re-
turns regarding payments of interest,
generally the recipient copy of Form
1099–INT),

(ix) Section 6050A(b) (relating to re-
porting requirements of certain fishing
boat operators, generally the recipient
copy of Form 1099–MISC),
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(x) Section 6050H(d) (relating to re-
turns relating to mortgage interest re-
ceived in trade or business from indi-
viduals, generally the payor copy of
Form 1098),

(xi) Section 6050I(e) (relating to re-
turns relating to cash received in trade
or business, generally a copy of Form
8300),

(xii) Section 6050J(e) (relating to re-
turns relating to foreclosures and
abandonments of security, generally
the borrower copy of Form 1099–A),

(xiii) Section 6050K(b) (relating to re-
turns relating to exchanges of certain
partnership interests, generally a copy
of Form 8308),

(xiv) Section 6050L(c) (relating to re-
turns relating to certain dispositions of
donated property, generally a copy of
Form 8282),

(xv) Section 6050N(b) (relating to re-
turns regarding payments of royalties,
generally the recipient copy of Form
1099–MISC),

(xvi) Section 6051 (relating to re-
ceipts for employees, generally the em-
ployee copy of Form W–2),

(xvii) Section 6052(b) (relating to re-
turns regarding payment of wages in
the form of group-term life insurance,
generally the employee copy of Form
W–2),

(xviii)( Section 6053(b) or (c) (relating
to reports of tips, generally the em-
ployee copy of Form W–2), and

(xix) Section 4093(c)(4)(B) (relating to
certain purchasers of diesel and avia-
tion fuels).

(3) Other items. The term ‘‘payee
statement’’ also includes any form,
statement, or schedule required to be
furnished to the recipient of any
amount from which tax is required to
be deducted and withheld under chap-
ter 3 of the Code (or from which tax
would be required to be so deducted
and withheld but for an exemption
under the Code or any treaty obliga-
tion of the United States), generally
the recipient copy of Form 1042S.

[T.D. 8386, 56 FR 67182, Dec. 30, 1991]

§ 301.6723–1 Failure to comply with
other information reporting re-
quirements.

(a) Imposition of penalty—(1) General
rule. A penalty of $50 is imposed for
each failure to comply timely with a

specified information reporting re-
quirement (as defined in paragraph
(a)(4) of this section) or for each failure
to include correct specified informa-
tion. Multiple penalties are imposed
with respect to a document with fail-
ures to comply with more than one of
the requirements set forth in para-
graph (a)(4) of this section or multiple
instances of failures to comply with
any one of these requirements. None-
theless, if a failure that occurs with re-
spect to any requirement defined in
paragraph (a)(4) of this section would
be subject to a penalty under both
paragraph (a)(2)(i) and paragraph
(a)(2)(ii) of this section, no more than
one penalty is imposed for such failure.
The total amount imposed on any per-
son for all failures during any calendar
year with respect to all specified infor-
mation reporting requirements shall
not exceed $100,000. See paragraph (a)
of § 301.6724–1 for the waiver of the pen-
alty for a failure that is due to reason-
able cause.

(2) Failures subject to the penalty. The
failures to which paragraph (a)(1) of
this section apply are—

(i) A failure to comply timely with a
specified information reporting re-
quirement on or before the date pre-
scribed therefor (‘‘failure to comply
timely’’), and

(ii) A failure to include all the infor-
mation required by a specified informa-
tion reporting requirement or the in-
clusion of incorrect information (‘‘fail-
ure to include correct information’’).

(3) Exception for inconsequential errors
or omissions. An inconsequential error
or omission is not considered a failure
to comply with a specified information
reporting requirement. For purposes of
paragraph (a)(3) of this section, an
error or omission is considered incon-
sequential if it does not frustrate the
purpose or use for which the informa-
tion is intended.

(4) Specified information reporting re-
quirement defined. For purposes of sec-
tion 6723 and this section, a ‘‘specified
information reporting requirement’’
means—

(i) The requirement to provide the
notice under section 6050K(c)(1) (relat-
ing to the requirement that a trans-
feror notify the partnership of an ex-
change of a partnership interest);
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(ii) Any requirement contained in the
regulations under section 6109 that a
person—

(A) Include his or her taxpayer iden-
tification number (‘‘TIN’’) on any re-
turn, statement, or other document
(other than an information return or
payee statement),

(B) Include on any return, statement,
or other document (other than an in-
formation return or payee statement)
made with respect to another person
the TIN of such person, or

(C) Furnish his or her TIN to another
person;

(iii) Any requirement contained in
the regulations under section 215 that a
person—

(A) Furnish his or her TIN to another
person, or

(B) Include on his or her return the
TIN of another person; and

(iv) The requirement under section
6109(e) that a person include the TIN of
any dependent on his or her return.

(b) Examples. The provisions of para-
graph (a) of this section may be illus-
trated by the following examples which
do not take into account the reason-
able cause waiver under section 6724(a)
and paragraph (a)(1) of § 301.6724–1.

Example 1. Individual A, who has two de-
pendents ages 7 and 9, files his 1990 Form 1040
in 1991. The Form 1040 requires him to pro-
vide the TINs of his two dependents, which A
fails to do. Because A fails to comply timely
with two requirements to include on his re-
turn the TIN of another person, a $50 penalty
under paragraph (a) of this section is im-
posed on A for each of the two failures, for a
total penalty of $100.

Example 2. In 1991 Individual B opens with
Bank X an account which pays reportable in-
terest under section 6049. When B opens the
account, Bank X requests that B provide his
TIN on a Form W–9. B does not provide his
TIN as required by § 301.6109–1(b). As a result
B fails to comply timely with a specified in-
formation reporting requirement under para-
graph (a) of this section for furnishing his
TIN to another person. Therefore, a $50 pen-
alty is imposed on B under paragraph (a) of
this section for the failure. See section
6721(a) for the penalty to which X may be
subject if X files a Form 1099–INT (relating
to payments of interest) for calendar year
1991 without B’s TIN. See section
3406(a)(1)(A) which requires X to impose
backup withholding on reportable payments
of interest to B’s account.

Example 3. In 1991 Individual C is a non-
resident alien with an account inside the

U.S. with Bank Z. The account pays interest
that would be reportable under section 6049
but for the fact that it is paid to a non-
resident alien. Under section 6109 and
§ 301.6109–1(b), Bank Z is required to request
the TIN from C. C claims that he is a non-
resident alien and that his account is not
subject to information reporting under sec-
tion 6049. Because of this, C contends he is
not required to provide any TIN information.
As a result of this discussion, Bank Z then
requests C to provide it with a Form W–8 in
order for C to certify that he is a nonresident
alien which C fails to do. C fails to comply
timely with a specified information report-
ing requirement under paragraph (a) of this
section to furnish his TIN to another person.
Therefore, a penalty is imposed on C under
paragraph (a) of this section for the failure.
See section 6721(a) for the penalty that may
be imposed on Z if Z files a Form 1099–INT
for calendar year 1991 without C’s TIN. See
section 3406(a)(1)(A) under which Z is re-
quired to impose backup withholding on re-
portable payment of interest to C’s account.

Example 4. In 1991 Partnership D opens with
Bank Y an account that pays reportable in-
terest under section 6049. When D opens the
account, Y requests the partnership’s em-
ployer identification number (EIN) on a
Form W–9 as required under § 301.6109–1(b).
The partnership provides its EIN on the
Form W–9. Y files an information return
with respect to D for the 1991 calendar year.
Subsequently, the Internal Revenue Service
later notifies Y that D’s EIN is incorrect as
defined under section 3406 and § 35a.3406–
1(a)(6). D fails to comply timely with a speci-
fied reporting requirement under paragraph
(a) of this section of furnishing its correct
EIN to another person. Therefore, a penalty
is imposed on D under paragraph (a) of this
section for the failure. See section 6721(a) for
the penalty to which Y may be subject if Y
files a Form 1099–INT for calendar year 1991
without D’s correct EIN. See section
3406(a)(1)(B), which requires Y to impose
backup withholding on reportable payments
of interest to B’s account when the Internal
Revenue Service or a broker has notified Y
that the EIN is incorrect.

[T.D. 8386, 56 FR 67182, Dec. 30, 1991]

§ 301.6724–1 Reasonable cause.

(a) Waiver of the penalty—(1) General
rule. The penalty for a failure relating
to an information reporting require-
ment (as defined in paragraph (j) of
this section) is waived if the failure is
due to reasonable cause and is not due
to willful neglect.

(2) Reasonable cause defined. The pen-
alty is waived for reasonable cause
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only if the filer establishes that ei-
ther—

(i) There are significant mitigating
factors with respect to the failure, as
described in paragraph (b) of this sec-
tion; or

(ii) The failure arose from events be-
yond the filer’s control (‘‘impedi-
ment’’), as described in paragraph (c) of
this section.

Moreover, the filer must establish
that the filer acted in a responsible
manner, as described in paragraph (d)
of this section, both before and after
the failure occurred. Thus, if the filer
establishes that there are significant
mitigating factors for a failure but is
unable to establish that the filer acted
in a responsible manner, the miti-
gating factors will not be sufficient to
obtain a waiver of the penalty. Simi-
larly, if the filer establishes that a fail-
ure arose from an impediment but is
unable to establish that the filer acted
in a responsible manner, the impedi-
ment will not be sufficient to obtain a
waiver of the penalty. See paragraph
(g) of this section for the reasonable
cause safe harbor for persons who exer-
cise due diligence.

(b) Significant mitigating factors. In
order to establish reasonable cause
under this paragraph (b), the filer must
satisfy paragraph (d) of this section
and must show that there are signifi-
cant mitigating factors for the failure.
The mitigating factors include, but are
not limited to—

(1) The fact that prior to the failure
the filer was never required to file the
particular type of return or furnish the
particular type of statement with re-
spect to which the failure occurred, or

(2) The fact that the filer has an es-
tablished history of complying with
the information reporting requirement
with respect to which the failure oc-
curred. In determining whether the
filer has such an established history,
significant consideration is given to—

(i) Whether the filer has incurred any
penalty under §§ 301.6721–1, 301.6722–1, or
301.6723–1 in prior years for the failure
(or under parallel provisions of prior
law), and

(ii) If the filer has incurred any such
penalty in prior years, the extent of
the filer’s success in lessening its error
rate from year to year.

A filer may treat as a penalty not in-
curred any penalty under sections 6721
through 6723 that was self-assessed
under section 6724(c)(3) and any penalty
under section 6676(b) that was self-as-
sessed under section 6676(d), prior to
amendment or repeal by the Omnibus
Budget Reconciliation Act of 1989. See
paragraph (c)(5) of this section for the
application of this paragraph (b) to
failures attributable to the actions of a
filer’s agent.

(c) Events beyond the filer’s control—(1)
In general. In order to establish reason-
able cause under this paragraph (c)(1),
the filer must satisfy paragraph (d) of
this section and must show that the
failure was due to events beyond the
filer’s control. Events which are gen-
erally considered beyond the filer’s
control include but are not limited to—

(i) The unavailability of the relevant
business records (as described in para-
graph (c)(2) of this section),

(ii) An undue economic hardship re-
lating to filing on magnetic media (as
described in paragraph (c)(3) of this
section),

(iii) Certain actions of the Internal
Revenue Service (as described in para-
graph (c)(4) of this section),

(iv) Certain actions of an agent (as
described in paragraph (c)(5) of this
section), and

(v) Certain actions of the payee or
any other person providing necessary
information with respect to the return
or payee statement (as described in
paragraph (c)(6) of this section).

(2) Unavailability of the relevant busi-
ness records. In order to establish rea-
sonable cause under paragraph (c)(1) of
this section due to the unavailability
of the relevant business records, the
filer’s business records must have been
unavailable under such conditions, in
such manner, and for such period as to
prevent timely compliance (ordinarily
at least a 2-week period prior to the
due date (with regard to extensions) of
the required return or the required
date (with regard to extensions) for
furnishing the payee statement), and
the unavailability must have been
caused by a supervening event. A
‘‘supervening event’’ includes, but is
not limited to—

(i) A fire or other casualty that dam-
ages or impairs the filer’s relevant
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business records or the filer’s system
for processing and filing such records;

(ii) A statutory or regulatory change
that has a direct impact upon data
processing and that is made so close to
the time that the return or payee
statement is required that, for all prac-
tical purposes, the change cannot be
complied with; or

(iii) The unavoidable absence (e.g.,
due to death or serious illness) of the
person with the sole responsibility for
filing a return or furnishing a payee
statement.

(3) Undue economic hardship relating to
filing on magnetic media. In order to es-
tablish reasonable cause under para-
graph (c)(1) of this section due to an
undue economic hardship for filing on
magnetic media, the filer must show
that it failed to file on magnetic media
because the filer lacked the necessary
hardware. For purposes of this para-
graph (c)(3), the filer will not be con-
sidered to have acted in a responsible
manner under paragraph (d) of this sec-
tion unless—

(i) The filer attempted on a timely
basis to contract out the magnetic
media filing;

(ii) The cost of filing on magnetic
media was prohibitive as determined at
least 45 days before the due date of the
returns (without regard to extensions)
(90 days for information returns the
due date for which (without regard to
extensions) is after December 31, 1989,
and by or before February 28, 1991
(March 15, 1991, for Forms 1042S));

(iii) The cost was supported by a min-
imum of two cost estimates from unre-
lated parties; and

(iv) The filer filed the returns on
paper. Reasonable cause will not ordi-
narily be established under this para-
graph (c)(3) if a filer received a reason-
able cause waiver in any prior year
under paragraph (c)(1) of this section
due to an undue economic hardship re-
lating to filing on magnetic media.

(4) Actions of the Internal Revenue
Service. In order to establish reasonable
cause under paragraph (c)(1) of this sec-
tion due to certain actions of the Inter-
nal Revenue Service, a filer must show
that the failure was due to the filer’s
reasonable reliance on erroneous writ-
ten information from the Internal Rev-
enue Service. Reasonable reliance

means that the filer relied in good
faith on the information. The filer
shall not be considered to have relied
in good faith if the Internal Revenue
Service was not aware of all the facts
when it provided the information to
the filer. In order to substantiate rea-
sonable cause under this paragraph
(c)(4), the filer must provide a copy of
the written information provided by
the Internal Revenue Service and, if
applicable, the filer’s written request
for the information.

(5) Actions of agent—imputed reason-
able cause. In order to establish reason-
able cause under paragraph (c)(1) of
this section due to actions of an agent,
the filer must show the following:

(i) The filer exercised reasonable
business judgment in contracting with
the agent to file timely correct returns
or furnish timely correct payee state-
ments with respect to which the failure
occurred. This includes contracting
with the agent and providing the prop-
er information sufficiently in advance
of the due date of the return or state-
ment to permit timely filing of correct
returns or timely furnishing of correct
payee statements; and

(ii) The agent satisfied the reason-
able cause criteria set forth in para-
graph (b) or one of the reasonable cause
criteria set forth in paragraph (c) (2)
through (6) of this section.

(6) Actions of the payee or any other
person. In order to establish reasonable
cause under paragraph (c)(1) of this sec-
tion due to actions of the payee or any
other person, such as a broker as de-
fined in section 6045(c), providing infor-
mation with respect to the return or
payee statement, the filer must show
either—

(i) That the failure resulted from the
failure of the payee, or any other per-
son required to provide information
necessary for the filer to comply with
the information reporting require-
ments (‘‘any other person’’), to provide
information to the filer, or

(ii) That the failure resulted from in-
correct information provided by the
payee (or any other person) upon which
information the filer relied in good
faith. To substantiate reasonable cause
under this paragraph (c)(6), the filer
must provide documentary evidence
upon request of the Internal Revenue
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Service showing that the failure was
attributable to the payee (or any other
person). See paragraph (d)(2) of this
section for special rules relating to the
availability of a waiver where the fil-
er’s failure relates to a taxpayer identi-
fication number (TIN), and the failure
is attributable to actions of the payee
described in paragraph (c)(6) (i) or (ii)
of this section.

(d) Responsible manner—(1) In general.
Acting in a responsible manner
means—

(i) That the filer exercised reasonable
care, which is that standard of care
that a reasonably prudent person
would use under the circumstances in
the course of its business in deter-
mining its filing obligations and in
handling account information such as
account numbers and balances, and

(ii) That the filer undertook signifi-
cant steps to avoid or mitigate the fail-
ure, including, where applicable—

(A) Requesting appropriate exten-
sions of time to file, when practicable,
in order to avoid the failure,

(B) Attempting to prevent an impedi-
ment or a failure, if it was foreseeable,

(C) Acting to remove an impediment
or the cause of a failure, once it oc-
curred, and

(D) Rectifying the failure as prompt-
ly as possible once the impediment was
removed or the failure was discovered.
Ordinarily, a rectification is considered
prompt if it is made within 30 days
after the date the impediment is re-
moved or the failure is discovered or on
the earliest date thereafter on which a
regular submission of corrections is
made. Submissions will be considered
regular only if made at intervals of 30
days or less. A failure may be rectified
by filing or correcting the information
return, furnishing or correcting the
payee statement, or by providing or
correcting the information to satisfy
the specified information reporting re-
quirement with respect to which the
failure occurs. Paragraph (d)(ii)(D) of
this section does not apply with re-
spect to information the filer is prohib-
ited from altering under specific infor-
mation reporting rules. See § 1.6045–
4(i)(5) of this chapter.

(2) Special rule for filers seeking a waiv-
er pursuant to paragraph (c)(6) of this
section. A filer seeking a waiver for rea-

sonable cause pursuant to paragraph
(c)(6) of this section with respect to a
failure resulting from a missing or an
incorrect TIN will be deemed to have
acted in a responsible manner in com-
pliance with this paragraph (d) only if
the filer satisfies the requirements of
paragraph (e) of this section (relating
to missing TINs) or paragraph (f) of
this section (relating to incorrect
TINs), whichever is applicable.

(e) Acting in a responsible manner—spe-
cial rules for missing TINs—(1) In general.
A filer that is seeking a waiver for rea-
sonable cause under paragraph (c)(6) of
this section will satisfy paragraph
(d)(2) of this section with respect to es-
tablishing that a failure to include a
TIN or an information return resulted
from the failure of the payee to provide
information to the filer (i.e., a missing
TIN) only if the filer makes the initial
and, if required, the annual solicita-
tions described in this paragraph (e)
(required solicitations). For purposes
of this section, a number is treated as
a ‘‘missing TIN’’ if the number does
not contain nine digits or includes one
or more alpha characters (a character
or symbol other than an Arabic nu-
meral) as one of the nine digits. A so-
licitation means a request by the filer
for the payee to furnish a correct TIN.
See paragraph (f) of this section for the
rules that a filer must follow to estab-
lish that the filer acted in a responsible
manner with respect to providing in-
correct TINs on information returns.
See paragraph (e)(1)(vi)(A) of this sec-
tion for alternative solicitation re-
quirements. See paragraph (g) of this
section for the safe harbor due dili-
gence rules. See paragraph (h) of this
section for the rule applicable to fail-
ures with respect to information re-
turns the due date for which (without
regard to extensions) is after December
31, 1989, and on or before April 22, 1991.

(i) Initial solicitation. An initial solici-
tation for a payee’s correct TIN must
be made at the time an account is
opened. The term ‘‘account’’ includes
accounts, relationships, and other
transactions. However, a filer is not re-
quired to make an initial solicitation
under this paragraph (e)(1)(i) with re-
spect to a new account if the filer has
the payee’s TIN and uses that TIN for
all accounts of the payee. For example,
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see § 31.3406(h)–3(a) of this chapter. Fur-
ther, a filer is not required to make an
initial solicitation under this para-
graph (e)(1)(i) with respect to accounts
for which the filer filed an information
return subject to paragraph (h) of this
section. For purposes of this section,
the initial solicitation requirement is
deemed to have been met with respect
to accounts opened after December 31,
1989, and on or before April 22, 1991. If
the account is opened in person, the
initial solicitation may be made by
oral or written request, such as on an
account creation document. If the ac-
count is opened by mail, telephone, or
other electronic means, the TIN may
be requested through such communica-
tions. If the account is opened by the
payee’s completing and mailing an ap-
plication furnished by the filer that re-
quests the payee’s TIN, the initial so-
licitation requirement is considered
met. If a TIN is not received as a result
of an initial solicitation, the filer may
be required to make additional solici-
tations (‘‘annual solicitations’’).

(ii) First annual solicitation. Except as
provided in paragraph (e)(1)(vi) of this
section, a filer must undertake an an-
nual solicitation if a TIN is not re-
ceived as a result of an initial solicita-
tion (or if the filer was not required to
make an initial solicitation under
paragraph (e)(1)(i) of this section and
the filer has not received a payee’s
TIN). The first annual solicitation
must be made on or before December 31
of the year in which the account is
opened (for accounts opened before De-
cember) or January 31 of the following
year (for accounts opened in the pre-
ceding December) (‘‘annual solicitation
period’’).

(iii) Second annual solicitation. If the
TIN is not received as a result of the
first annual solicitation, the filer must
undertake a second annual solicitation.
The second annual solicitation must be
made after the expiration of the annual
solicitation period and on or before De-
cember 31 of the year immediately suc-
ceeding the calendar year in which the
account is opened.

(iv) Additional requirements. After re-
ceiving a TIN, a filer must include that
TIN on any information returns the
original due date of which (with regard

to extensions) is after the date that the
filer receives the TIN.

(v) Failures to which a solicitation re-
lates. The initial and first annual so-
licitations relate to failures on returns
filed for the year in which an account
is opened. The second annual solicita-
tion relates to failures on returns filed
for the year immediately following the
year in which an account is opened and
for succeeding calendar years.

(vi) Exceptions and limitations. (A) The
solicitation requirements under this
paragraph (e) do not apply to the ex-
tent an information reporting provi-
sion under which a return, as defined in
paragraph (g) of § 301.6721–1, is filed pro-
vides specific requirements relating to
the manner or the time period in which
a TIN must be solicited. In that event,
the requirements of this paragraph (e)
will be satisfied only if the filer com-
plies with the manner and time period
requirements of the specific informa-
tion reporting provision and the provi-
sions of this paragraph (e) to the ex-
tent applicable. Also, see section
3406(e) which provides rules on the
manner and time period in which a TIN
must be provided for certain accounts
with respect to interest, dividends, pa-
tronage dividends, and amounts subject
to broker reporting.

(B) An annual solicitation is not re-
quired to be made for a year under this
paragraph (e) with respect to an ac-
count if no payments are made to the
account for such year or if no return as
defined in paragraph (g) of § 301.6721–1 is
required to be filed for the account for
the year.

(C) If a filer fails to make one (or
more) of the required solicitations
under paragraphs (e)(1) (i), (ii), and (iii)
of this section, the filer may satisfy
the requirements of this section by—

(1) Making two consecutive annual
solicitations in subsequent years
(‘‘make-up solicitations’’), and

(2) Satisfying paragraph (e)(1)(iv) of
this section.

For example, a filer who has made
none of the required solicitations may
satisfy the requirements of this section
by making two consecutive solicita-
tions. In determining whether a filer
has made two consecutive solicita-
tions, years to which paragraph
(e)(1)(vi)(B) of this section applies shall
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be disregarded. If a filer fails to make
the initial solicitation under paragraph
(e)(1)(i) of this section, the make-up so-
licitations described in this paragraph
(e)(1)(vi)(C) may be made in the years
in which the first and second annual
solicitations are required to be made;
however, the penalty will apply with
respect to the year in which the filer
failed to make the initial solicitation.
The penalty will apply to failures with
respect to years for which a required
solicitation is not made and to failures
with respect to all subsequent years
until the filer conducts its make-up so-
licitations. The penalty will not apply
with respect to the year in which the
first make-up solicitation is made (un-
less it is also the year in which the
filer fails to make its initial solicita-
tion) if the second make-up solicita-
tion is made in the following year.

(D) A financial institution is not re-
quired to make an annual solicitation
by mail on accounts with ‘‘stop-mail’’
or ‘‘hold-mail’’ instructions, provided
the filer furnishes the solicitation ma-
terial to the payee in the same manner
as it furnishes other mail.

(E) A filer is not required to make
annual solicitations on accounts with
respect to which the filer undertook
two consecutive annual mailings by
December 31, 1989, under Q/A–5 through
Q/A–7B or under Q/A–56 of § 35a.9999–1 of
the Temporary Employment Tax Regu-
lations under the Interest and Dividend
Tax Compliance Act of 1983, as pro-
vided under section 6676(b) (prior to its
amendment by the Omnibus Budget
Reconciliation Act of 1989).

(F) A filer is not required to make
annual solicitations by mail on ac-
counts with respect to which the filer
has an undeliverable address, i.e.,
where other mailings to that address
have been returned to the filer because
the address was incorrect and no new
address has been provided to the filer.

(G) Except as provided in paragraph
(e)(1)(vi) (A) and (C) of this section, no
more than two annual solicitations are
required under this paragraph (e) in
order for a filer to establish reasonable
cause.

(2) Manner of making annual solicita-
tions—by mail or telephone—(i) By mail.
A mail solicitation must include—

(A) A letter informing the payee that
he or she must provide his or her TIN
and that he or she is subject to a $50
penalty imposed by the Internal Rev-
enue Service under section 6723 if he or
she fails to furnish his or her TIN,

(B) A Form W–9 or an acceptable sub-
stitute form, as defined in § 31.3406 (h)–
3 (a), (b), or (c) of this chapter, on
which the payee may provide the TIN,
and

(C) A return envelope for the payee
to provide the TIN which may be, but
is not required to be, postage prepaid.

(ii) By telephone. An annual solicita-
tion may be made by telephone if the
solicitation procedure is reasonably de-
signed and carried out in a manner
that is conducive to obtaining the TIN.
An annual solicitation is made pursu-
ant to this paragraph (e)(2)(ii) for a
failure if the filer—

(A) Completes a call to each person
with a missing TIN and speaks to an
adult member of the household, or to
an officer of the business or the organi-
zation,

(B) Requests the TIN of the payee,
(C) Informs the payee that he or she

is subject to a $50 penalty imposed by
the Internal Revenue Service under
section 6723 if he or she fails to furnish
his or her TIN,

(D) Maintains contemporaneous
records showing that the solicitation
was properly made, and

(E) Provides such contemporaneous
records to the Internal Revenue Serv-
ice upon request.

(f) Acting in a responsible manner—spe-
cial rules for incorrect TINS—(1) In gen-
eral. A filer that is seeking a waiver for
reasonable cause under paragraph (c)(6)
of this section will satisfy paragraph
(d)(2) of this section with respect to es-
tablishing that a failure resulted from
incorrect information provided by the
payee or any other person (i.e., inclu-
sion of an incorrect TIN) on an infor-
mation return only if the filer makes
the initial and annual solicitations de-
scribed in this paragraph (f). See para-
graph (e)(1) of this section for the defi-
nition of the term ‘‘solicitation.’’ See
paragraph (f)(5)(i) of this section for al-
ternative solicitation requirements.
See paragraph (g) of this section for
the safe harbor due diligence rules. See
paragraph (h) of this section for the
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rule applicable to failures with respect
to information returns the due date for
which (without regard to extensions) is
after December 31, 1989, and on or be-
fore April 22, 1991.

(i) Initial solicitation. An initial solici-
tation for a payee’s correct TIN must
be made at the time the account is
opened. The term ‘‘account’’ includes
accounts, relationships, and other
transactions. However, a filer is not re-
quired to make an initial solicitation
under this paragraph (f)(1)(i) with re-
spect to a new account if the filer has
the payee’s TIN and uses that TIN for
all accounts of the payee. For example,
see § 31.3406(h)–3(a) of this chapter. Fur-
ther, a filer is not required to make an
initial solicitation under this para-
graph (f)(1)(i) with respect to accounts
for which the filer filed an information
return subject to paragraph (h) of this
section. For purposes of this section,
the initial solicitation requirement is
deemed to have been met with respect
to accounts opened after December 31,
1989, and on or before April 22, 1991. No
additional solicitation is required after
the filer receives the TIN unless the In-
ternal Revenue Service or, in some
cases, a broker notifies the filer that
the TIN is incorrect. Following such
notification the filer may be required
to make an annual solicitation to ob-
tain the correct TIN as provided in
paragraph (f)(1) (ii) and (iii) of this sec-
tion.

(ii) First annual solicitation. Except as
provided in paragraph (f)(5) of this sec-
tion, a filer must undertake an annual
solicitation only if the payor has been
notified of an incorrect TIN and such
account contains the incorrect TIN at
the time of the notification. The first
annual solicitation must be made as re-
quired by paragraph (f) (2) or (3) of this
section, whichever applies. An account
contains an incorrect TIN at the time
of notification if the name and number
combination on the account matches
the name and number combination set
forth on the notice from the Internal
Revenue Service or a broker. A filer
may be notified of an incorrect TIN by
the Internal Revenue Service or by a
broker pursuant to section 3406(a)(1)(B)
or by a penalty notice issued by the In-
ternal Revenue Service pursuant to
section 6721(n). Except as otherwise

provided in this section, the annual so-
licitation required by this paragraph (f)
must be made on or before December 31
of the year in which the filer is notified
of the incorrect TIN or by January 31
of the following year if the filer is noti-
fied of an incorrect TIN in the pre-
ceding December.

(iii) Second annual solicitation. A filer
must undertake a second annual solici-
tation as required by paragraph (f) (2)
or (3) of this section, whichever applies,
if the filer is notified in any year fol-
lowing the year of the notification de-
scribed in paragraph (f)(1)(ii) of this
section that the account of a payee
contains an incorrect TIN, as described
in paragraph (f)(1)(ii) of this section.

(iv) Additional requirements. Upon re-
ceipt of a TIN, a filer must include that
TIN on any information returns the
original due date of which (with regard
to extensions) is after the date that the
filer receives the TIN.

(2) Manner of making annual solicita-
tion if notified pursuant to section
3406(a)(1)(B). A filer that has been noti-
fied of an incorrect name/TIN combina-
tion pursuant to section 3406(a)(1)(B)
(except filers to which § 31.3406(d)–
5(b)(4)(i)(A) of this chapter applies) will
satisfy the solicitation requirement of
this paragraph (f) only if it makes a so-
licitation in the manner and within the
time period required under § 31.3406(d)–
5 (d)(2)(i) or (g)(1)(ii) of this chapter,
whichever applies. Section 31.3406(d)–5
(d)(2)(i) and (g)(1)(ii) of this chapter
generally requires that filer to notify a
payee that the payee’s account con-
tains an incorrect taxpayer identifica-
tion number within 15 business days
after the date of the notice from the
Internal Revenue Service or a broker.

(3) Manner of making annual solicita-
tion if notified pursuant to section 6721. A
filer that has been notified of an incor-
rect TIN by a penalty notice or other
notification issued pursuant to section
6721 and that has received no effective
notice pursuant to section 3406(a)(1)(B)
during the same calendar year (or is a
filer to which § 31.3406(d)–5(b)(4)(i)(A) of
this chapter applies) may satisfy the
solicitation requirement of this para-
graph (f) either by mail, in the manner
set forth in paragraph (e)(2)(i) of this
section, or by telephone, in the manner
set forth in paragraph (e)(2)(ii) of this
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section, or by requesting the TIN in
person.

(4) Failures to which a solicitation re-
lates. The initial solicitation relates to
failures on returns filed for the year an
account is opened and for any suc-
ceeding year that precedes the year in
which the filer receives a notification
of an incorrect TIN. The first and sec-
ond annual solicitations relate to fail-
ures on returns filed for the year in
which a notification of an incorrect
TIN is received. The second solicita-
tion also relates to failures on returns
filed for succeeding calendar years.

(5) Exceptions and limitations.—(i) The
solicitation requirements under this
paragraph (f) do not apply to the ex-
tent that an information reporting pro-
vision under which a return, as defined
in paragraph (g) of § 301.6721–1, is filed
provides specific requirements relating
to the manner or the time period in
which a TIN must be solicited. In that
event, the requirements of this para-
graph (f) will be satisfied only if the
filer complies with the manner and
time period requirement under the spe-
cific information reporting provisions
and this paragraph (f), to the extent
applicable.

(ii) An annual solicitation is not re-
quired to be made for a year under this
paragraph (f) with respect to an ac-
count if no payments are made to the
account for such year or if no return as
defined in paragraph (g) of § 301.6721–1 is
required to be filed for the account for
such year.

(iii) If a filer fails to make one (or
more) of the required solicitations
under paragraph (f)(1) (i), (ii), and (iii)
of this section, the filer may satisfy
the requirements of this section by:

(A) Making two consecutive annual
solicitations in subsequent years
(‘‘make-up solicitations’’), and

(B) Satisfying paragraph (f)(1)(iv) of
this section.

For example, a filer who has made
none of the required solicitations may
satisfy the requirements of this section
by making two consecutive solicita-
tions. In determining whether a filer
has made two consecutive solicita-
tions, years to which paragraph
(f)(5)(ii) of this section applies are dis-
regarded. If a filer fails to make the
initial solicitation under paragraph

(f)(1)(i) of this section, the make-up so-
licitations described in this paragraph
(f)(5)(iii) may be made in the years in
which the first and second annual so-
licitations are required to be made;
however, the penalty will apply with
respect to the year in which the filer
failed to make the initial solicitation.
The penalty will apply to failures in
years in which a required solicitation
is not made and to failures with re-
spect to all subsequent years until the
filer conducts its make-up solicita-
tions. The penalty will not apply with
respect to the year in which the first
make-up solicitation is made (unless it
is also the year in which the filer fails
to make the initial solicitation) if the
second make-up solicitation is made in
the following year.

(iv) A financial institution is not re-
quired to make an annual solicitation
by mail on accounts with ‘‘stop-mail’’
or ‘‘hold-mail’’ instructions, provided
the filer furnishes the solicitation ma-
terial to the payee in the same manner
as it furnishes other mail.

(v) A filer is not required to make an-
nual solicitations by mail on accounts
with respect to which the filer has an
undeliverable address, i.e., where other
mailings to that address have been re-
turned to the filer because the address
was incorrect and no new address has
been provided to the filer.

(vi) In general, except as provided in
paragraph (f)(5) (i) and (iii) of this sec-
tion, no more than two annual solicita-
tions are required under this paragraph
(f) in order for a filer to establish rea-
sonable cause. However, a filer who
complies with this paragraph (f) during
a calendar year after receiving a notice
under section 6721 and who later during
the same calendar year receives a no-
tice pursuant to section 3406 may be re-
quired to undertake additional annual
mailings in such calendar year pursu-
ant to section 3406(a)(1)(B) in order to
satisfy the annual solicitation require-
ment in paragraph (f)(2) of this section.

(g) Due diligence safe harbor—(1) In
general. A filer may establish reason-
able cause with respect to a failure re-
lating to an information reporting re-
quirement as described in paragraph (j)
of this section if the filer exercises due
diligence as provided under section
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6724(c)(1) with respect to failures de-
scribed in sections 6721 through 6723.

(2) Special rules relating to TINs. The
following questions and answers pro-
vide guidance on the exercise of due
diligence for an exception to a penalty
under sections 6721 through 6723 for a
failure to provide a correct TIN on any
information return (as defined in
§ 301.6721–1(g)), payee statement (as de-
fined in § 301.6722–1(d)), document (as
described in § 301.6723–1(a)(4)), or the
failure merely to provide a TIN as de-
scribed in § 301.6723–1(a)(4)(ii).

GENERAL RULE

Q–1. Is a payor subject to a penalty
for a failure to provide a correct TIN
on an information return with respect
to a reportable interest or dividend
payment if the payee has certified,
under penalties of perjury, that the
TIN furnished to the payor is the pay-
ee’s correct number, the payor pro-
vided that number on an information
return, and the number is later deter-
mined not to be the payee’s correct
number?

A–1. A payor is not subject to a pen-
alty for failure to provide the payee’s
correct TIN on an information return,
if the payee has certified, under pen-
alties of perjury, that the TIN provided
to the payor was his correct number,
and the payor included such number on
the information return before being no-
tified by the Internal Revenue Service
(IRS) (or a broker) that the number is
incorrect.

DUE DILIGENCE DEFINED FOR ACCOUNTS
OPENED AND INSTRUMENTS ACQUIRED
AFTER DECEMBER 31, 1983

Q–2. In order for a payor of a report-
able interest or dividend payment
(other than in a window transaction) to
be considered to have exercised due
diligence in furnishing the correct TIN
of a payee with respect to an account
opened or an instrument acquired after
December 31, 1983, what actions must
the payor take?

A–2. (1) In general, the payor of an
account or instrument that is not a
pre-1984 account nor a window trans-
action must use a TIN provided by the
payee under penalties of perjury on in-
formation returns filed with the IRS to
satisfy the due diligence requirement.

Therefore, if a payor permits a payee
to open an account without obtaining
the payee’s TIN under penalties of per-
jury and files an information return
with the IRS with a missing or an in-
correct TIN, the payor will be liable for
the $50 penalty for the year with re-
spect to which such information return
is filed. However, in its administrative
discretion, the IRS will not enforce the
penalty with respect to a calendar year
if the certified TIN is obtained after
the account is opened and before De-
cember 31 of such year, provided that
the payor exercises due diligence in
processing such number, i.e., the payor
uses the same care in processing the
TIN provided by the payee that a rea-
sonably prudent payor would use in the
course of the payor’s business in han-
dling account information such as ac-
count numbers and balances.

(2) Once notified by the IRS (or a
broker) that a number is incorrect, a
payor is liable for the penalty for all
prior years in which an information re-
turn was filed with that particular in-
correct number if the payor has not ex-
ercised due diligence with respect to
such years. A pre-existing certified TIN
does not constitute an exercise of due
diligence after the IRS or a broker no-
tifies the payor that the number is in-
correct unless the payor undertakes
the actions described in § 31.3406(d)–
5(d)(2)(i) of this chapter with respect to
accounts receiving reportable pay-
ments described in section 3406(b)(1)
and reported on information returns
described in sections 6724(d)(1)(A) (i)
through (iv).

Q–3. Is a payor as described in A–2
liable for the penalty if the payor ob-
tained a certified TIN from a payee but
inadvertently processed the name or
number incorrectly on the information
return?

A–3. Yes. The payor is liable for the
penalty unless the payor exercised that
degree of care in processing the TIN
and name and in furnishing it on the
information return that a reasonably
prudent payor would use in the course
of the payor’s business in handling ac-
count information, such as account
numbers and account balances.
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SPECIAL RULES

Q–4. With respect to an instrument
transferred without the assistance of a
broker, is a payor liable for the penalty
for filing an information return with a
missing or an incorrect TIN if the
payor records on its books a transfer of
a readily tradable instrument in a
transaction in which the payor was not
a party?

A–4. Generally, a payor as described
in Q–4 will be considered to have exer-
cised due diligence with respect to a
readily tradable instrument that is not
part of a pre-1984 account with the
payor if the payor records on its books
a transfer in which the payor was not a
party. This exception applies until the
calendar year in which the payor re-
ceives a certified TIN from the payee.

Q–5. Is the payor described in A–4 re-
quired to solicit the TIN of a payee of
an account with a missing TIN in order
to be considered as having exercised
due diligence in a subsequent calendar
year?

A–5. There is no requirement on the
payor to solicit the TIN in order to be
considered to have exercised due dili-
gence in a subsequent calendar year
under the rule set forth in A–4.

Q–6. Is a payor as described in Q–4
considered to have exercised due dili-
gence if the payee provides a TIN to
the payor (whether or not certified),
the payor uses that number on the in-
formation return filed for the payee,
and the number is later determined to
be incorrect?

A–6. A payor as described in Q–4 who
records on its books a transfer in which
it was not a party is considered to have
exercised due diligence under the rule
set forth in A–4 where the transfer is
accompanied with a TIN provided that
the payor uses the same care in proc-
essing the TIN provided by a payee
that a reasonably prudent payor would
use in the course of the payor’s busi-
ness in handling account information,
such as account numbers and account
balances. Thus, a payor will not be lia-
ble for the penalty if the payor uses the
TIN provided by the payee on informa-
tion returns that it files, even if the
TIN provided by the payee is later de-
termined to be incorrect. However, a
payor will not be considered as having
exercised due diligence under A–4 after

the IRS or a broker notifies the payor
that the number is incorrect unless the
payor undertakes the required addi-
tional actions described in the second
paragraph of A–2.

Q–7. Is a payor liable for a penalty for
filing an information return with a
missing or an incorrect TIN with re-
spect to a post-1983 account or instru-
ment if the payor could have met the
due diligence requirements but for the
fact that the payor incurred an undue
hardship?

A–7. A payor of a post-1983 account or
instrument is not liable for a penalty
under section 6721(a) for filing an infor-
mation return with a missing or an in-
correct TIN if the IRS determines that
the payor could have satisfied the due
diligence requirements but for the fact
that the payor incurred an undue hard-
ship. An undue hardship is an extraor-
dinary or unexpected event such as the
destruction of records or place of busi-
ness of the payor by fire or other cas-
ualty (or the place of business of the
payor’s agent who under a pre-existing
written contract had agreed to fulfill
the payor’s due diligence obligations
with respect to the account subject to
the penalty and there was no means for
the obligations to be performed by an-
other agent or the payor). Undue hard-
ship will also be found to exist if the
payor could have met the due diligence
requirements only by incurring an ex-
traordinary cost.

Q–8. How does a payor obtain a deter-
mination from the IRS that the payor
has met the undue hardship exception
to the penalty under section 6721(a) for
the failure to include the correct TIN
on an information return for the year
with respect to which the payor is sub-
ject to the penalty?

A–8. A determination of undue hard-
ship may be established only by sub-
mitting a written statement to the IRS
signed under penalties of perjury that
sets forth all the facts and cir-
cumstances that make an affirmative
showing that the payor could have sat-
isfied the due diligence requirements
but for the occurrence of an undue
hardship. Thus, the statement must de-
scribe the undue hardship and make an
affirmative showing that the payor ei-
ther was in the process of exercising or
stood ready to exercise due diligence
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when the undue hardship occurred. A
payor may request an undue hardship
determination from the district direc-
tor or the director of the Internal Rev-
enue Service Center where the payor is
required to remit the penalty under
section 6721(a).

Q–9. Is a pre-1984 account or instru-
ment of a payor that is exchanged for
an account or instrument of another
payor as a result of a merger of the
other payor or acquisition of the ac-
counts or instruments of such payor
transformed into a post-1983 account or
instrument if the merger or acquisition
occurs after December 31, 1983?

A–9. No. A pre-1984 account or instru-
ment that is exchanged for another ac-
count or instrument pursuant to a
statutory merger or the acquisition of
accounts or instruments is not trans-
formed into a post-1983 account or in-
strument because the exchange occurs
without the participation of the payee.

Q–10. May the acquiring taxpayer de-
scribed in A–9 rely upon the business
records and past procedures of the
merged payor or the payor whose ac-
counts or instruments were acquired in
order to establish that due diligence
has been exercised on the acquired pre-
1984 and post-1983 accounts or instru-
ments?

A–10. Yes. The acquiring payor may
rely upon the business records and past
procedures of the merged payor or of
the payor whose accounts or instru-
ments were acquired in order to estab-
lish due diligence to avoid the penalty
under section 6721(a) with respect to in-
formation returns that have been or
will be filed.

Q–11. To what extent may a payor
rely on the due diligence rules set forth
in §§ 35a.9999–1, 35a.9999–2, and 35a.9999–
3 of this chapter in effect prior to Jan-
uary 1, 2001 (see §§ 35a.9999–1, 35a.9999–2,
and 35a.9999–3 as contained in 26 CFR
part 35a, revised April 1, 1999).

A–11. A payor may rely on the due
diligence rules set forth in §§ 35a.9999–1,
35a.9999–2, and 35a.9999–3 of this chapter
in effect prior to January 1, 2001 (see
§§ 35a.9999–1, 35a.9999–2, and 35a.9999–3 as
contained in 26 CFR part 35a, revised
April 1, 1999) solely for the definitions
of terms or phrases used in this para-
graph (g)(2).

(3) Effective dates. This paragraph (g)
is effective for information returns (as
defined in section 6724(d)(1)) required to
be filed, payee statements (as defined
in section 6724(d)(2)) required to be fur-
nished, and specified information (as
described in section 6724(d)(3)) required
to be reported after December 31, 2000.
See § 301.6724–1(g) in effect prior to Jan-
uary 1, 2001 (see § 301. 6724–1(g) as con-
tained in 26 CFR part 301, revised April
1, 1999) for substantially similar rules
applicable prior to January 1, 2001.

(h) Transitional rules for information
returns required to be filed (or payee
statements required to be furnished) after
December 31, 1989 (without regard to ex-
tensions), and on or before April 22,
1991—(1) In general. With respect to in-
formation returns required to be filed
(or payee statements required to be
furnished) after December 31, 1989
(without regard to extensions), and on
or before April 22, 1991, a filer will be
deemed to have satisfied reasonable
cause if, with respect to the failure, the
filer would have satisfied reasonable
cause under sections 6721, 6722, or 6723
(prior to their amendment by the Om-
nibus Budget Reconciliation Act of
1989) and the regulations thereunder.

(2) Special rule on TINs. With respect
to information returns required to be
filed after December 31, 1989 (without
regard to extensions), and on or before
April 22, 1991, which contain a missing
or an incorrect TIN, a filer will be
deemed to have satisfied reasonable
cause if, at the time the account was
opened, the filer—

(i) Exercised due diligence or fulfilled
the requirements of Q/A–56 of § 35a.9999–
1 of this chapter, as in effect on Decem-
ber 31, 1989, as provided under section
6676(b) (prior to its repeal by the Omni-
bus Budget Reconciliation Act of 1989),

(ii) Requested the TIN according to
the regulations under the section re-
quiring the filing of the information
return, but if none, under section 6109,
or

(iii) Would have satisfied reasonable
cause under section 6676(a) (prior to its
repeal by the Omnibus Budget Rec-
onciliation Act of 1989).

(i) [Reserved]
(j) Failures to which this section re-

lates. For purposes of this section, a
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failure relating to an information re-
porting requirement means—

(1) A failure described under
§ 301.6721–1(a)(2) relating to the failure
to file timely correct information re-
turns as defined in section 6724(d)(1),

(2) A failure described under
§ 301.6722–1(a)(2) relating to the failure
to furnish timely a correct payee state-
ment as defined in section 6724(d)(2),
and

(3) A failure described under
§ 301.6723–1(a)(2) relating to the failure
to timely comply with and to include
correct specified information as de-
fined in section 6724(d)(3).

(k) Examples. The provisions of this
section may be illustrated by the fol-
lowing examples:

Example 1. (i) On August 1, 1991, Individual
A, an independent contractor, establishes a
relationship (‘‘an account’’) with Institution
L, which pays A amounts reportable under
section 6041. When A opens the account L re-
quests that A supply his TIN on the account
creation document. A fails to provide his
TIN. On October 1, 1991, L mails a solicita-
tion for A’s TIN that satisfies the require-
ment of paragraph (e)(1)(ii) of this section. A
does not provide a TIN to L during 1991. L
timely files an information return subject to
section 6721, that does not contain A’s TIN,
for payments made during the 1991 calendar
year with respect to A’s account. A penalty
is imposed on L pursuant to paragraph (a)(2)
of § 301.6721–1 for L’s failure to file a correct
information return because A’s TIN was not
shown on the return. The penalty will be
waived, however, if L establishes that the
failure was due to reasonable cause as de-
fined in this section.

(ii) To establish reasonable cause under
this section, L must satisfy both paragraphs
(c)(6) and (d) of this section. The criteria for
obtaining a waiver under these paragraphs
are as follows:

(A) L acted in a responsible manner in at-
tempting to satisfy the information report-
ing requirement as described in paragraph
(d) of this section, and

(B) L demonstrates that the failure arose
from events beyond L’s control, as described
in paragraph (c)(6) of this section.

(iii) Pursuant to paragraph (d)(2) of this
section, L may demonstrate that it acted in
a responsible manner only by complying
with paragraph (e) of this section. Paragraph
(e) of this section requires a filer to request
a TIN at the time the account is opened (the
initial solicitation) and, if the filer does not
receive the TIN at that time, to solicit the
TIN on or before December 31 of the year the
account is opened (for accounts opened be-
fore December) or January 31 of the fol-

lowing year (for accounts in the preceding
December) (the annual solicitation). Because
L has performed these solicitations within
the time and in the manner prescribed by
paragraph (e) of this section, L has acted in
a responsible manner as described in para-
graph (d) of this section. L satisfies para-
graph (c)(6) of this section because under the
facts, L can show that the failure was caused
by A’s failure to provide a TIN, an event be-
yond L’s control. As a result, L has estab-
lished reasonable cause under paragraph
(a)(2) of this section. Therefore, the penalty
imposed under paragraph (a)(2) of § 301.6721–1
for the failure on the 1991 information return
is waived. See section 3406(a)(1)(A) which re-
quires L to impose backup withholding on
reportable payments to A if L has not re-
ceived A’s TIN.

Example 2. (i) On August 1, 1991, Individual
B opens an account with Bank M, which pays
B interest reportable under section 6049.
When B opens the account, M requests that
B supply his TIN on the account creation
document. B provides his TIN to M. On Feb-
ruary 28, 1992, M includes the TIM that B
provided on the Form 1099–INT for the 1991
calendar year. In October 1992 the Internal
Revenue Service, pursuant to section
3406(a)(1)(B), notifies M that the 1991 return
filed for B contains an incorrect TIN. In
April 1993 a penalty is imposed on M pursu-
ant to paragraph (a)(2) of § 301.6721–1 for M’s
failure to file a correct information return
for the 1991 calendar year, i.e., the return did
not contain B’s correct TIN. The penalty will
be waived, however, if M establishes that the
failure was due to reasonable cause as de-
fined in this section.

(ii) To establish reasonable cause under
this section, M must satisfy the criteria in
both paragraphs (c)(6) and (d) of this section.
Pursuant to paragraph (d)(2) of this section,
M can demonstrate that it acted in a respon-
sible manner only if M complies with para-
graph (f) of this section. Paragraph (f) of this
section requires a filer to request a TIN at
the time the account is opened, an initial so-
licitation. Under paragraph (f)(4) of this sec-
tion the initial solicitation relates to fail-
ures on returns filed for the year an account
is opened. Because M performed the initial
solicitation in 1991 in the time and manner
prescribed in paragraph (f)(1)(i) of this sec-
tion and reflected the TIM received from B
on the 1991 return as required by paragraph
(f)(1)(iv) of this section, M has acted in a re-
sponsible manner as described in paragraph
(d) of this section. M satisfies paragraph
(c)(6) of this section because, under the facts,
M can show that the failure was caused by
B’s failure to provide a correct TIN, an event
beyond M’s control. As a result, M has estab-
lished reasonable cause under paragraph
(a)(2) of this section. Therefore, the penalty
imposed under paragraph (a)(2) of § 301.6721–1
for the failure on the 1991 information return
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is waived. See section 3406(a)(1)(B) which re-
quires M to impose backup withholding on
reportable payments to B if M has not re-
ceived B’s correct TIN.

Example 3. (i) Table.

1991 2/92 10/92 2/93

Account
opened (so-
licits TIN).

1991 return B-notice w/
respect to
1991 re-
turn.

1992 return
filed.

4/93 10/93 2/94 4/94

6721 penalty
notice for
1991 return.

B-notice w/
respect to
1992 return.

1993 return
filed.

6721 penalty
notice for
1992 re-
turn.

(ii) The facts are the same as in Example 2.
Under § 35a.3406–1(c)(1) of this paragraph and
paragraph (f)(2) of this section, within 15
days of the October 1992 notification of the
incorrect TIN from the Internal Revenue
Service, M solicits the correct TIN from B. B
fails to respond. M timely files the return for
1992 with respect to the account setting forth
B’s incorrect TIN. In October 1993 the Inter-
nal Revenue Service notifies M pursuant to
section 3406(a)(1)(B) that the 1992 return con-
tains an incorrect TIN. In April 1994, a pen-
alty is imposed on M pursuant to paragraph
(a)(1)(2) of § 301.6721–1T for M’s failure to in-
clude B’s correct TIN on the return for 1992.
The penalty will be waived, if M establishes
that the failure was due to reasonable cause
as defined in this section.

(iii) M must satisfy the reasonable cause
criteria in paragraphs (c)(6) and (d) of this
section. M may demonstrate that it acted in
a responsible manner as required under para-
graph (d) of this section only by complying
with paragraph (f) of this section. Paragraph
(f) of this section requires a filer to make an
initial solicitation for a TIN when an ac-
count is opened. Further, a filer must make
an annual solicitation for a TIN by mail
within 15 business days after the date that
the Internal Revenue Service notifies the
filer of an incorrect TIN pursuant to section
3406(a)(1)(B). M made the initial solicitation
for the TIN in 1991 and, after being notified
of the incorrect TIN in October 1992, the first
annual solicitation within the time and man-
ner prescribed by section 35a.3406–1(c)(1) of
this chapter and paragraph (f) (1)(ii) and (2)
of this section. M acted in a responsible man-
ner. M satisfies paragraph (c)(6) of this sec-
tion because, under the facts, M can show
that the failure was caused by B’s failure to
provide his correct TIN, an event beyond M’s
control. As a result M has established rea-
sonable cause under paragraph (a)(2) of this
section. Therefore, the penalty imposed
under paragraph (a)(2) of § 301.6721–1T for the
failure on the 1992 return is waived due to
reasonable cause.

Example 4. (i) Table.

1991 2/92 10/92 2/93

Account
opened (so-
licits TIN).

1991 return
filed.

B-notice w/
respect to
1991 re-
turn.

1992 return
filed.

4/93 10/93 2/94 4/94

6721 penalty
notice for
1991 return.

B-notice w/
respect to
1992 return.

1993 return
filed.

6721 penalty
notice for
1992 re-
turn.

(ii) The facts are the same as in Example 3.
M timely solicits B’s TIN in October 1993,
which B fails to provide. M files the return
for 1993 with the incorrect TIN. In April 1995
the Internal Revenue Service informs M that
the 1993 return contains an incorrect TIN. M
does not solicit a TIN from B in 1994 and files
a return for 1994 with B’s incorrect TIN. M
seeks a waiver of the penalty under para-
graph (a)(2) of § 301.6721–1 for reasonable
cause. M must satisfy the reasonable cause
criteria in paragraphs (c)(6) and (d) of this
section. Because M made the initial and two
annual solicitations as required by para-
graph (f) of this section, M has demonstrated
that it acted in a responsible manner and is
not required to solicit B’s TIN in 1994. See
paragraph (f)(5)(iv) of this section. M satis-
fies paragraph (c)(6) of this section because,
under the facts, M can show that the failure
was caused by B’s failure to provide his cor-
rect TIN, an event beyond M’s control.
Therefore, M has established reasonable
cause under paragraph (a)(2) of this section.

Example 5. In 1992, Mortgage Finance Com-
pany N lends money to C to purchase prop-
erty in a transaction subject to reporting
under section 6050H and to section 6721. As
part of the transaction, C gives N a promis-
sory note providing for repayment of prin-
cipal and the payment of interest. At the
time C incurs the obligation N requests C’s
TIN, as required under § 1.6050H–2(f) of this
chapter. C fails to provide the TIN as re-
quired by § 1.6050H–2(f) of this chapter. N
sends solicitations by mail in 1992 and 1993
for the missing TIN, which C fails to provide.
However, for 1994 M fails to send the solicita-
tion required by § 1.6050H–2(f) of this chapter.
N files returns for the 1992, 1993, and 1994 cal-
endar years pursuant to section 6050H with-
out C’s TIN. Although N made the initial and
the first annual solicitations in 1992 and the
second annual solicitation in 1993, N did not
solicit the TIN in 1994 as required under sec-
tion 6050H, which requires continued annual
solicitations until the TIN is obtained.
Therefore, under paragraph (e)(1)(vi)(A) of
this section the penalty imposed under para-
graph (a) of § 301.6721–1T for the 1994 informa-
tion return is not waived.

Example (6). (i) Table.
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10/91 2/92 10/92 2/93

Account
opened.
(solicits
TIN).

1991 return
filed.

B-notice w/
respect to
1991 return.

1992 return
filed.

4/93 10/93 02/94 4/94

6721 penalty
notice.

B-notice w/
respect to
1992 return.

1993 return
filed.

6721 penalty
notice for
1992 re-
turn.

(ii) On October 1, 1991, Individual E opens
an account with Institution R, which pays E
amounts reportable under section 6049. When
E opens the account, R requests that E sup-
ply his TIN on an account creation docu-
ment, which E does. Pursuant to paragraph
(f)(1)(iv) of this section, R uses the TIN fur-
nished by E on the information return filed
for the 1991 calendar year. In October 1992
the Internal Revenue Service notifies R pur-
suant to section 3406(a)(1)(B) that the infor-
mation return filed for E for the 1991 cal-
endar year contained an incorrect TIN. At
the time R receives this notification, E’s ac-
count contains the incorrect TIN. On Decem-
ber 31, 1992, R telephones E pursuant to para-
graphs (f)(3) and (e)(2)(ii) of this section and
receives different TIN information from E. R
uses this information on the return that it
files timely for E for the 1992 calendar year,
i.e., in February 1993.

(iii) In April 1993, the Internal Revenue
Service notifies R pursuant to paragraph
(a)(2) of § 301.6721–1 that the information re-
turn filed for the 1991 calendar year contains
an incorrect TIN. The penalty will be
waived, however, if R establishes the failure
was due to reasonable cause as defined in
this section.

(iv) To establish reasonable cause under
this section, R must satisfy the criteria in
both paragraphs (c)(6) and (d)(2) of this sec-
tion. Pursuant to paragraph (d)(2) of this sec-
tion, R can demonstrate that it acted in a re-
sponsible manner only if it complies with
paragraph (f) of this section. R solicited E’s
TIN at the time the account was opened (ini-
tial solicitation). Under paragraphs (d)(2)
and (f)(4) of this section, the initial solicita-
tion relates to failures on returns filed for
the year in which an account is opened (i.e.,
1991) and for subsequent years until the cal-
endar year in which the filer receivers a no-
tification of an incorrect TIN pursuant to
section 3406. Because E failed to provide the
correct TIN upon request, the failure arose
from events beyond R’s control as described
in paragraph (c)(6) of this section. Therefore,
the penalty with respect to the failure on the
1991 calendar year information return is
waived due to reasonable cause.

Example (7). (i) The facts are the same as in
Example 6. In April 1994 the Internal Revenue

Service notifies R pursuant to paragraph
(a)(2) of § 301.6721–1 that the information re-
turn filed for the 1992 calendar year for E
contained an incorrect TIN.

(ii) To establish reasonable cause for the
failure under this section, R must satisfy the
criteria in both paragraphs (c)(6) and (d)(2) of
this section. Pursuant to paragraph (d)(2) of
this section R may establish that it acted in
a responsible manner only by complying
with paragraph (f) of this section. Pursuant
to paragraph (f)(1)(ii) of this section, R must
make an annual solicitation after being noti-
fied of an incorrect TIN if the payee’s ac-
count contains the incorrect TIN at the time
of the notification. Paragraph (f)(2) of this
section provides that if the filer is notified
pursuant to section 3406(a)(1)(B) the time and
manner of making an annual solicitation is
that required under § 35a.3406–(c)(1) of this
chapter. Section 35a.3406–1 (c)(1) of this chap-
ter requires R to notify E by mail within 15
business days after the date of the notice
from the Internal Revenue Service, which R
failed to do. As a result, R has failed to act
in a responsible manner with respect to the
failure on the 1992 information return, and
the penalty will not be waived due to reason-
able cause.

(l) [Reserved.]
(m) Procedure for seeking a waiver. In

seeking an administrative determina-
tion that the failure was due to reason-
able cause and not willful neglect, the
filer must submit a written statement
to the district director or the director
of the Internal Revenue Service Center
where the returns, as defined in section
6724(d), are required to be filed. The
statement must—

(1) State the specific provision under
which the waiver is being requested,
i.e., paragraph (b) or under paragraph
(c) (2) through (6),

(2) Set forth all the facts alleged as
the basis for reasonable cause,

(3) Contain the signature of the per-
son required to file the return, and

(4) Contain a declaration that it is
made under penalties of perjury. See
§ 1.6061–1 of the Income Tax Regula-
tions for the rules on the signing of re-
turns.

(n) Manner of payment. The penalty
due under sections 6721 through 6723
shall be paid upon notice and demand
by Internal Revenue Service, and in
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the same manner as a tax liability is
paid.

[T.D. 8386, 56 FR 67182, Dec. 30, 1991, and
amended by T.D. 8409, 57 FR 13035, Apr. 15,
1992; T.D. 8734, 62 FR 53496, Oct. 14, 1997; T.D.
8804, 63 FR 72189, Dec. 31, 1998; T.D. 8856, 64
FR 73413, Dec. 30, 1999]

REGULATIONS APPLICABLE TO INFORMA-
TION RETURNS AND PAYEE STATE-
MENTS THE DUE DATE FOR WHICH
(WITHOUT REGARD TO EXTENSIONS) IS
AFTER DECEMBER 31, 1986, AND BE-
FORE JANUARY 1, 1990

§ 301.6723–1A Failure to include cor-
rect information.

(a) General rule. If any person files an
information return (as defined in sec-
tion 6724(d)(1)) or furnishes a payee
statement (as defined in section
6724(d)(2)) the due date for which, de-
termined without regard to extensions,
is after December 31, 1986, and before
January 1, 1990, and such person fails
to include all of the information re-
quired to be shown on such return or
statement or includes incorrect infor-
mation, such person will be considered
to have failed to include correct infor-
mation. For this purpose, information
required to be shown on a return or
statement is the information required
by the applicable information report-
ing statute or by any administrative
pronouncement issued thereunder
(such as a regulation, revenue ruling,
revenue procedure, or information re-
porting form). Except as otherwise pro-
vided in this section, any person who
fails to include correct information
shall pay $5 for each return or state-
ment with respect to which such fail-
ure occurs; however, the total amount
imposed on any person for all such fail-
ures during any calendar year shall not
exceed $20,000. See paragraph (e) of this
section regarding the higher penalties
for intentional disregard of the correct
information reporting requirement and
for interest and dividend returns and
statements.

(b) Exception for inconsequential omis-
sions and inaccuracies—(1) Exception.
The penalty imposed by paragraph (a)
of this section will not be assessed for
any failure to include correct informa-
tion on an information return if the
failure does not prevent or hinder the

Internal Revenue Service from proc-
essing the return or from correlating
the information required to be shown
on the return with the information
shown on the payee’s tax return. Simi-
larly, the penalty imposed by para-
graph (a) of this section will not be as-
sessed for any failure to include correct
information on a payee statement if
the failure cannot reasonably be ex-
pected to prevent or hinder the payee
from timely receiving correct informa-
tion and reporting it on his or her tax
return.

(2) Examples. The provisions of this
paragraph (b) may be illustrated by the
following examples:

Example 1. A payor files a form 1099–MISC
(relating to miscellaneous income) with the
Internal Revenue Service and furnishes a
corresponding statement to the payee. Both
the form 1099–MISC and the payee statement
are complete and correct, except that the
word ‘‘Street’’ is misspelled in the payee’s
address. The error does not prevent or hinder
the Internal Revenue Service from proc-
essing the return or from correlating the in-
formation required to be shown on the re-
turn with the information shown on the pay-
ee’s tax return. In addition, the error cannot
reasonably be expected to prevent or hinder
the payee from timely receiving correct in-
formation and reporting it on his or her tax
return. Therefore, the penalty imposed by
paragraph (a) of this section will not be as-
sessed.

Example 2. Assume the same facts as in Ex-
ample 1, except that the only error on the
form 1099–MISC and the payee statement is
that the payee’s first name, ‘‘William,’’ is
misspelled as ‘‘Willaim.’’ The penalty im-
posed by paragraph (a) of this section will
not be assessed, for the reasons set forth in
Example 1.

Example 3. Assume the same facts as in Ex-
ample 1, except that the only error on the
form 1099–MISC and the payee statement is
that the payee’s street address, 4821 Main
Street, is incorrectly reported as 8421 Main
Street. The penalty imposed by paragraph
(a) of this section will not be assessed with
respect to the form 1099–MISC if the error
does not prevent or hinder the Internal Rev-
enue Service from processing the return or
from correlating the information required to
be shown on the return with the information
shown on the payee’s tax return. However,
the penalty will be assessed with respect to
the payee statement because the error can
reasonably be expected to prevent or hinder
the payee from timely receiving correct in-
formation and reporting it on his or her tax
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return. See paragraph (d) of this section re-
garding waiver of the penalty for reasonable
cause or due diligence.

(c) Exception for corrected omissions
and inaccuracies—(1) Exception. The
penalty imposed by paragraph (a) of
this section generally will not be as-
sessed for a failure to include correct
information on an information return
or payee statement if the person who
filed the return or furnished the state-
ment corrects the failure by the ear-
liest of—

(i) The date that is 30 days after the
date that the person discovers the fail-
ure; or

(ii) The date that is 30 days after the
date of a written request, from the In-
ternal Revenue Service to the person,
for corrected information; or

(iii) October 1 (March 1 for payee
statements) of the calendar year in
which the return or statement is due.

(2) Limitations on exception. Notwith-
standing paragraph (c)(1) of this sec-
tion, timely correction of a failure to
include correct information on a return
or statement will not prevent assess-
ment of the penalty for any failure
that is part of a pattern of conduct, by
the person who filed the return or fur-
nished the statement, of repeatedly
failing to include correct information.
Further, correction of a failure to in-
clude correct information will not pre-
vent assessment of the penalty for in-
tentional disregard of the correct infor-
mation reporting requirement. See
paragraph (e)(1) of this section with re-
spect to intentional disregard.

(3) Examples. The provisions of this
paragraph (c) may be illustrated by the
following examples:

Example 1. In January 1987, Bank M pre-
pares forms 1099–INT (relating to interest in-
come) with respect to interest income earned
by its depositors in calendar year 1986. M
timely files the forms with the Internal Rev-
enue Service and timely furnishes copies to
its depositors. On March 16, 1987, M discovers
that the amount of backup withholding tax
(Federal income tax withheld) was inadvert-
ently omitted from several of the forms and
payee copies. Several days later M files cor-
rected forms with the Service and furnishes
corrected copies to the affected payees. The
penalty for failure to include correct infor-
mation will not be due with respect to the
incomplete forms 1099–INT filed with the In-
ternal Revenue Service, since they were cor-
rected within 30 days after M discovered the

omission and before October 1, 1987. However,
the penalty will be due with respect to the
incomplete copies furnished to the payees,
since they were not corrected by March 1,
1987.

Example 2. In January 1987, Corporation N
files forms 1099–DIV (relating to dividends
and distributions) for calendar year 1986 and
furnishes copies to its shareholders. A sig-
nificant number of the forms and payee cop-
ies do not include the amount of backup
withholding tax. On December 1, 1987, the In-
ternal Revenue Service provides N with a
written request for corrected information.
On December 15, 1987, N files corrected forms
with the Service and furnishes corrected cop-
ies to the payees. The penalty for failure to
include correct information will be due with
respect to the incomplete forms, since they
were not corrected by October 1, 1987. In ad-
dition, the penalty will be due with respect
to the incomplete copies furnished to the
payees, since they were not corrected by
March 1, 1987. However, N’s correction of the
forms is a fact to be considered, along with
other facts, in determining whether the
higher penalty for intentional failures will
be imposed; see paragraph (e)(1)(ii)(B) of this
section.

Example 3. In January 1987, Corporation O
files forms 1099–DIV for calendar year 1986
and furnishes copies to its shareholders. O
intentionally does not include the amount of
backup withholding tax for any shareholder.
Since the omissions represent an intentional
disregard of the correct information report-
ing requirement, correction of the omissions
will not prevent assessment of the penalty
for intentional failure to include correct in-
formation.

(d) Waiver for reasonable cause or due
diligence—(1) Reasonable cause. Except
as provided in paragraph (d)(2) of this
section (relating to interest or dividend
returns or statements), the penalty im-
posed by paragraph (a) of this section
will be waived for any failure to in-
clude correct information if it is estab-
lished to the satisfaction of the district
director or the director of the internal
revenue service center that such fail-
ure was due to reasonable cause and
not to willful neglect.

(2) Due diligence. Paragraph (d)(1) of
this section will not apply in the case
of any interest or dividend return or
statement (as defined in section
6724(c)(5). However, in such a case, the
penalty imposed by paragraph (a) of
this section will be waived for any fail-
ure to include correct information if it
is established to the satisfaction of the
district director or the director of the
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internal revenue service center that
the person otherwise liable for such
penalty exercised due diligence in at-
tempting to include such information.
The requirement to exercise due dili-
gence imposes a higher standard of
conduct than required under the rea-
sonable cause defense.

(3) Procedure for seeking waiver. Rea-
sonable cause (or due diligence) may be
established only by submitting a writ-
ten statement that sets forth all the
facts alleged as reasonable cause (or
due diligence) and makes an affirma-
tive showing of reasonable cause (or
due diligence). The statement must be
signed by the person required to file
the information return or furnish the
payee statement to which the penalty
imposed by paragraph (a) of this sec-
tion relates, and must contain a dec-
laration that is is made under the pen-
alties of perjury. See § 301.6061–1 for
rules on the signing of returns.

(e) Higher penalties in certain cases—
(1) Intentional disregard of the correct in-
formation reporting requirement—(i) Ap-
plication of section 6723(b). If a person
fails to include correct information on
an information return and such failure
is due to intentional disregard of the
correct information reporting require-
ment, the penalty imposed by para-
graph (a) of this section with respect to
such return will be determined under
section 6723(b). The penalty prescribed
by section 6723(b) for such a return is
$100 or, if greater, the amount equal to
10 percent (or, in some cases, 5 percent)
of the aggregate amount of the items
required to be reported correctly on
the return. In the case of any penalty
determined under section 6723(b), the
$20,000 limitation of paragraph (a) of
this section will not apply. In addition,
such penalty will not be taken into ac-
count in applying the $20,000 limitation
to penalties not determined under sec-
tion 6723(b).

(ii) Meaning of intentional disregard. A
failure to include correct information
on an information return will be treat-
ed as due to intentional disregard of
the correct information reporting re-
quirement if the person who filed the
return knowingly or willfully failed to
include correct information at the
time the return was filed. Whether a
person knowingly or willfully failed to

include correct information will be de-
termined on the basis of all of the facts
and circumstances in the particular
case. Facts and circumstances to be
considered for this purpose include, but
are not limited to, the following—

(A) Whether the failure to include
correct information is part of a pattern
of conduct, by the person who filed the
return, of repeatedly failing to include
correct information on information re-
turns;

(B) Whether the person who filed the
return corrects the failure within 30
days after the date of any written re-
quest from the Internal Revenue Serv-
ice for corrected information; and

(C) Whether the person who filed the
return can reasonably be expected to
have discovered the failure during the
calendar year the return was due and,
if so, whether timely correction was
made.

(2) Interest and dividend returns and
statements. In the case of any interest
or dividend return or statement (as de-
fined in section 6724(c)(5)), the $20,000
limitation of paragraph (a) of this sec-
tion will not apply. In addition, any
penalty imposed by paragraph (a) of
this section with respect to such a re-
turn or statement—

(i) Will not be taken into account in
applying the $20,000 limitation of para-
graph (a) of this section with respect to
other returns or statements, and

(ii) Will not be taken into account in
applying the $100,000 limitations of sec-
tions 6721(a) and 6722(a) with respect to
any return or statement.

(f) Manner of payment—(1) In general.
Except as provided in paragraph (f)(2)
of this section (relating to interest and
dividend returns and statements), any
penalty imposed by paragraph (a) of
this section shall be paid on notice and
demand by the Internal Revenue Serv-
ice and in the same manner as a tax li-
ability is paid.

(2) Self-assessment for interest and divi-
dend returns and statements. Any pen-
alty imposed by paragraph (a) of this
section with respect to an interest or
dividend return or statement will be
assessed and collected in the same
manner as an excise tax imposed by
subtitle D of the Internal Revenue
Code, and the deficiency procedures of
subchapter B of chapter 63 of the Code
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will not apply. In such a case, the pen-
alty must be self-assessed and will be
due and payable on April 1 of the cal-
endar year following the calendar year
for which the return or statement is re-
quired. The penalty should be remitted
with a properly executed Form 8210
(Self-Assessed Penalties Return).

(g) Coordination with other penalties—
(1) Penalty for failure to supply identi-
fying numbers. Pursuant to section
6723(c), no penalty shall be imposed
under paragraph (a) of this section
with respect to any return or state-
ment if a penalty is imposed under sec-
tion 6676 (relating to the failure to sup-
ply identifying numbers) with respect
to such return or statement.

(2) Penalty for failure to file informa-
tion returns or furnish payee statements.
No penalty shall be imposed under
paragraph (a) of this section with re-
spect to any return or statement if a
penalty is imposed under section 6721
(relating to the failure to file certain
information returns) or section 6722
(relating to the failure to furnish cer-
tain payee statements) with respect to
such return or statement.

(3) Examples. The provisions of this
paragraph (g) may be illustrated by the
following examples:

Example 1. Corporation P timely files
Forms 1099–DIV (relating to dividends and
distributions) for a calendar year and fur-
nishes copies to its shareholders. Several of
these forms and shareholder copies do not in-
clude correct taxpayer identification num-
bers (TINs), and Corporation P does not show
that it exercised due diligence in attempting
to include correct TINs; therefore, a penalty
is imposed under section 6676(b) with respect
to these several forms and shareholder cop-
ies. Since a penalty is imposed under section
6676, no penalty is imposed under paragraph
(a) of this section with respect to the same
several forms and shareholder copies.

Example 2. Corporation Q, a bank, fails to
file certain required Forms 1099–INT (relat-
ing to interest income of its depositors) in a
timely fashion. Corporation Q claims that it
exercised due diligence in attempting to file
the forms on time and that therefore no pen-
alty under section 6721 or 6723 should apply.
If the Internal Revenue Service finds that
Corporation Q did not exercise due diligence
and imposes the failure-to-file penalty under
section 6721 with respect to the forms, no
penalty will be imposed under paragraph (a)
of this section.

Example 3. Corporation R files with the In-
ternal Revenue Service a document pur-

porting to be an information return. The
document contains so many omissions and
inaccuracies that its utility as an informa-
tion return is minimized or eliminated. The
Service imposes the failure-to-file penalty
under section 6721 with respect to the docu-
ment. Since the failure-to-file penalty is im-
posed, no penalty will be imposed under
paragraph (a) of this section.

(h) Effective date. The rules contained
in this section are effective January 1,
1987, as applicable to information re-
turns and payee statements the due
date for which, determined without re-
gard to extensions, is after December
31, 1986, and before January 1, 1990. See
section 7711 of the Omnibus Budget
Reconciliation Act of 1989 (Pub. L. 101–
239, 103 Stat. 2106 (1989)) for the applica-
ble penalty for certain failures related
to information returns and payee
statements the due date for which,
without regard to extensions, is after
December 31, 1989.

[56 FR 15042, Apr. 15, 1991]

§ 301.6724–1T Reasonable cause (tem-
porary).

(a) through (d)(2) [Reserved]. For fur-
ther information, see § 301.6724–1 (a)
through (d)(2).

(d)(3) Special rule for furnishers of elec-
tronic statements. A filer may seek a
waiver for reasonable cause pursuant
to § 301.6724–1(c)(6), for failing to timely
furnish a statement in the following
situation. If the recipient of the state-
ment withdraws a consent to receive
the statement in an electronic format,
the filer will be deemed to have acted
in a responsible manner under
§ 301.6724–1(d) if the filer furnishes a
paper statement on or before the date
30 days after the date the withdrawal
of consent is received.

(e) through (n) [Reserved]. For fur-
ther guidance, see § 301.6724–1(e)
through (n).

[T.D. 8942, 66 FR 10196, Feb. 14, 2001]

GENERAL PROVISIONS RELATING TO
STAMPS

§ 301.6801–1 Authority for establish-
ment, alteration, and distribution.

(a) Establishment and alteration. The
Commissioner may establish, and from
time to time alter, renew, replace, or
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change the form, style, character, ma-
terial, and device of any stamp, mark,
or label under any provision of the law
relating to internal revenue.

(b) Preparation and distribution of
forms, stamps and dies. The Commis-
sioner shall prepare and distribute all
the instructions, directions, forms,
blanks, and stamps; and shall provide
proper and sufficient adhesive stamps
and other stamps or dies for expressing
and denoting the several stamp taxes.

§ 301.6802–1 Supply and distribution.

(a) Postmaster General. The Commis-
sioner shall furnish to the Postmaster
General, without prepayment, a suit-
able quantity of adhesive stamps (other
than the stamps on playing cards), cou-
pons, tickets, or such other devices as
may be prescribed pursuant to section
6302(b) (authorizing a discretionary
method for collecting certain specified
taxes) or chapter 69 of the Code, to be
distributed to, and kept on sale by, the
various postmasters in the United
States in all post offices of the first
and second classes, and such post of-
fices of the third and fourth classes as
are located in county seats or Post-
master General as necessary.

(b) Designated depositary of the United
States. The district director for the dis-
trict in which any designated deposi-
tary of the United States is located
shall furnish to such designated deposi-
tary, without prepayment, a suitable
quantity of adhesive stamps to be kept
on sale by the designated depositary.

(c) State agents. Any person who is
duly appointed and acting as agent of
any State for the sale of stock transfer
stamps of such State may make appli-
cation to the district director for the
district in which the State agent is lo-
cated, to be designated for the purpose
of being furnished without prepayment,
for sale, stamps to be used in payment
of the tax imposed by section 4301. The
application shall contain the location
and post office address of the State
agent, and the maximum amount of
stamps he desires to maintain on hand.
A copy of the agent’s appointment as
State agent should be attached to the
application.

§ 301.6803–1 Accounting and safe-
guarding.

In cases coming within the provisions
of section 6802 (2) and (3) and para-
graphs (b) and (c) of § 301.6802–1, the dis-
trict director may require a bond in
such amount as he deems advisable,
conditioned for the faithful return,
whenever so required, of all quantities
or amounts of adhesive stamps
undisposed of and for the payment
monthly for all quantities or amounts
of adhesive stamps sold or not remain-
ing on hand. Such bond shall be fur-
nished in accordance with the provi-
sions contained in section 7101 and
§ 301.7101–1.

§ 301.6804–1 Attachment and cancella-
tion.

For provisions relating to the attach-
ment and cancellation of specific
stamps used with respect to a par-
ticular tax, see the regulations relating
to such tax.

§ 301.6805–1 Redemption of stamps.
(a) Authorization. (1) Upon receipt of

satisfactory evidence of the facts by
the district director or director of the
service center, he may make allowance
for or redeem stamps issued under the
authority of any internal revenue law
if—

(i) The stamps have been spoiled, de-
stroyed, or rendered useless or unfit for
the purpose intended, or

(ii) The owner of the stamps has no
use therefor.

(2) If a stamp has been in use for any
period of time, it may not be redeemed
under section 6805. Similarly, no allow-
ance shall be made for stamps which
have been lost or stolen.

(b) Method and conditions of allow-
ance. Such allowance or redemption
may be made, either by giving other
stamps in lieu of the stamps so allowed
for or redeemed, or by refunding the
amount or value to the owner thereof,
deducting therefrom, in case of repay-
ment, the percentage, if any, allowed
to the purchaser thereof. Claims for
the redemption of or allowance for
stamps shall be made on Form 843 and
filed with the district director or direc-
tor of the service center within three
years from the date of the purchase of
the stamps from the Government. The

VerDate 11<MAY>2000 13:30 May 01, 2001 Jkt 194096 PO 00000 Frm 00448 Fmt 8010 Sfmt 8010 Y:\SGML\194096T.XXX pfrm08 PsN: 194096T



449

Internal Revenue Service, Treasury § 301.6852–1

stamps for which redemption or allow-
ance is claimed shall be submitted with
the claim. If the stamps are destroyed
or damaged to the extent that they
cannot be presented for redemption or
allowance, proof satisfactory to the
district director or director of the serv-
ice center that they have been de-
stroyed or so damaged must accom-
pany the claim before allowance or re-
demption shall be made. In any case
where the actual date of purchase of
the stamps from the Government can-
not be established, it must be defi-
nitely shown in the claim whether they
were so purchased within three years
prior to the date of filing of the claim.

(c) Time for filing claims. No claim for
the redemption of, or allowance for,
stamps shall be allowed under this sec-
tion unless presented within 3 years
after the purchase of such stamps from
the Government.

(d) Finality of decisions. The findings
of fact in and the decision of the dis-
trict director or director of the service
center upon the merits of any claim
presented under or authorized by this
section, shall in the absence of fraud or
mistake in mathematical calculation,
be final and not subject to revision by
any accounting officer.

[T.D. 7188, 37 FR 12795, June 29, 1972]

§ 301.6806–1 Posting occupational tax
stamps.

For provisions relating to the posting
of specific stamps used with respect to
a particular tax, other than a special
tax under subchapter B of chapter 35,
subchapter B of chapter 36, or subtitle
E, see the regulations relating to such
tax. For penalties for failure to post
occupational tax stamps, see section
7273.

[T.D. 7188, 37 FR 12795, June 29, 1972]

JEOPARDY, BANKRUPTCY, AND
RECEIVERSHIPS

Jeopardy

TERMINATION OF TAXABLE YEAR

§ 301.6851–1 Termination of taxable
year.

For regulations under section 6851,
see §§ 1.6851–1 to 1.6851–3, inclusive, of
this chapter (Income Tax Regulations).

§ 301.6852–1 Termination assessments
of tax in the case of flagrant polit-
ical expenditures of section
501(c)(3) organizations.

(a) Authority for making. Any assess-
ment under section 6852 as a result of a
flagrant violation by a section 501(c)(3)
organization of the prohibition against
making political expenditures must be
authorized by the District Director.

(b) Determination of income tax. An or-
ganization shall be subject to an as-
sessment of income tax under section
6852 only if the flagrant violation of
the prohibition against making polit-
ical expenditures results in revocation
of the organization’s tax exemption
under section 501(a) because it is not
described in section 501(c)(3). An orga-
nization subject to such an assessment
is not liable for income taxes for any
period prior to the effective date of the
revocation of the organization’s tax ex-
emption.

(c) Payment. Where a District Direc-
tor has made a determination of in-
come tax under paragraph (b) of this
section or of section 4955 excise tax,
notwithstanding any other provision of
law, any tax will become immediately
due and payable. The taxpayer is re-
quired to pay the amount of the assess-
ment within 10 days after the District
Director sends the notice and demand
for immediate payment regardless of
the filing of an administrative appeal
or of a court petition. Regardless of fil-
ing an administrative appeal or of peti-
tioning a court, enforced collection ac-
tion may proceed after the 10-day pay-
ment period unless the taxpayer posts

VerDate 11<MAY>2000 13:30 May 01, 2001 Jkt 194096 PO 00000 Frm 00449 Fmt 8010 Sfmt 8010 Y:\SGML\194096T.XXX pfrm08 PsN: 194096T


		Superintendent of Documents
	2014-12-18T08:57:58-0500
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




