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the regulations thereunder if the par-
ticipation or intervention is flagrant.

(d) Effective date. This section is ef-
fective December 5, 1995.

[T.D. 8628, 60 FR 62213, Dec. 5, 1995]

PROCEEDINGS BY TAXPAYERS AND THIRD
PARTIES

§ 301.7422–1 Special rules for certain
excise taxes imposed by chapter 42
or 43.

(a) Finality of refund proceeding. For
purposes of sections 4941, 4942, 4943,
4944, 4945, 4951, 4952, 4955, 4958, 4961, 4963,
4971, and 4975, and the regulations
thereunder, a decision in a suit for re-
fund instituted under the provisions of
this section shall be final—

(1) Upon the expiration of the time
allowed for filing a notice of appeal
from a decision of the United States
Claims Court or of the United States
District Court, if no timely notice of
appeal is filed; or

(2) Upon the expiration of the time
allowed for filing a petition for certio-
rari from a decision of the United
States Claims Court, or from a decision
of the United States District Court,
which has been affirmed or the appeal
dismissed by the United States Court
of Appeals, if no timely petition for
certiorari is filed; or

(3) If a petition for certiorari has
been filed, thirty days from the denial
of such petition; or

(4) Thirty days from the date of a de-
cision of the United States Supreme
Court if no timely petition for rehear-
ing is filed; however, if a timely peti-
tion for rehearing from such a decision
is filed, and is denied, thirty days from
the denial thereof; or

(5) If a decision is entered upon a re-
hearing or if a decision is modified or
reversed as the result of a decision of a
higher court, upon the expiration, with
respect to the decision on rehearing or
the modified or reversed decision, of
periods similar to those provided in
subparagraphs (1) through (4).

(b) Right to bring action. With respect
to any taxable event, payment of the
full amount of first tier tax for the tax-
able period shall constitute sufficient
payment in order to maintain an ac-
tion under this section with respect to
the second tier tax.

(c) Limitation on suit for refund. No
suit may be maintained under this sec-
tion for the credit or refund of any tax
imposed under section 4941, 4942, 4943,
4944, 4945, 4951, 4952, 4955, 4958, 4971, or
4975 with respect to any taxable event
unless—

(1) No other suit has been maintained
for credit or refund of any tax imposed
by such sections with respect to such
taxable event; and

(2) No petition has been filed in the
Tax Court with respect to a deficiency
in any tax imposed by such sections
with respect to such taxable event.

(d) Final determination of issues. For
purposes of this section, any suit for
the credit or refund of any tax imposed
under section 4941, 4942, 4943, 4944, 4945,
4951, 4952, 4955, 4958, 4971, or 4975, to-
gether with a supplemental proceeding
(if any) under section 4961 (b), with re-
spect to any taxable event, shall con-
stitute a suit to determine all ques-
tions with respect to any other tax im-
posed with respect to such taxable
event under such sections. Con-
sequently, failure by the parties to the
suit to bring before the Court any ques-
tion described in the preceding sen-
tence shall constitute a bar to the
question.

(e) Definitions. For definitions of the
terms ‘‘taxable event,’’ ‘‘first tier tax,’’
and ‘‘second tier tax,’’ see § 53.4963–1.

[T.D. 8084, 51 FR 16305, May 2, 1986, as amend-
ed by T.D. 8628, 60 FR 62213, Dec. 5, 1995; T.D.
8920, 66 FR 2171, Jan. 10, 2001]

§ 301.7423–1 Repayments to officers or
employees.

The Commissioner is authorized to
repay to any officer or employee of the
United States the full amount of such
sums of money as may be recovered
against him in any court, for any inter-
nal revenue taxes collected by him,
with the cost and expense of suit, and
all damages and costs recovered
against any officer or employee of the
United States in any suit brought
against him by reason of anything done
in the official performance of his duties
under the Code.

§ 301.7424–2 Intervention.
If the United States is not a party to

a civil action or suit, the United States
may intervene in such action or suit to
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assert any lien arising under title 26 of
the United States Code on the property
which is the subject of such action or
suit. The provisions of section 2410 of
title 28 of the United States Code (ex-
cept subsection (b)) and of section 1444
of title 28 of the United States Code
shall apply in any case in which the
United States intervenes as if the
United States had originally been
named a defendant in such action or
suit. If the application of the United
States to intervene is denied, the adju-
dication in such civil action or suit
shall have no effect upon such lien.

[T.D. 7305, 39 FR 9951, Mar. 15, 1974]

§ 301.7425–1 Discharge of liens; scope
and application; judicial pro-
ceedings.

(a) In general. A tax lien of the
United States, or a title derived from
the enforcement of a tax lien of the
United States, may be discharged or di-
vested under local law only in the man-
ner prescribed in section 2410 of title 28
of the United States Code or in the
manner prescribed in section 7425 of
the Internal Revenue Code. Section
7425 (a) contains provisions relating to
the discharge of a lien when the United
States is not joined as a party in the
judicial proceedings described in sub-
section (a) of section 2410 of title 28 of
the United States Code. These judicial
proceedings are plenary in nature and
proceed on formal pleadings. Section
7425(b) contains provisions relating to
the discharge of a lien or a title derived
from the enforcement of a lien in the
event of a nonjudicial sale with respect
to the property involved. Section 7425
(c) contains special rules relating to
the notice of sale requirements con-
tained in section 7425(b). Section
301.7425–2 contains rules with respect to
the nonjudicial sales described in sec-
tion 7425(b). Paragraph (a) of § 301.7425–
3 contains rules with respect to the no-
tice of sale provisions of section
7425(c)(1). Paragraph (b) of § 301.7425–3
contains rules relating to the consent
to sale provisions of section 7425(c)(2).
Paragraph (c) of § 301.7425–3 contains
rules relating to the sale of perishable
goods provisions of section 7425(c)(3).
Paragraph (d) of § 301.7425–3 contains
the requirements with respect to the
contents of a notice of sale. Section

301.7425–4 prescribes rules with respect
to the redemption of real property by
the United States.

(b) Effective date. The provisions of
section 7425, as added by the Federal
Tax Lien Act of 1966, are effective with
respect to sales described in section
7425 occurring after November 2, 1966.
The notice of sale provisions of section
7425 (c) (1) or (3) do not apply to sales
occurring after Nobember 2, 1966, if the
seller of the property performed an act
before November 3, 1966, which act at
the time of performance was required
and effective under local law with re-
spect to the sale. An example of such
an act is publication of a notice of the
sale in a local newspaper before No-
vember 3, 1966, if local law requires
such publication before a sale and the
publication is effective under local law.
Accordingly, in such a case, it is not
necessary to notify the Internal Rev-
enue Service pursuant to the provi-
sions of section 7425 (c) (1) or (3). With
respect to a notice of sale required
under section 7425 (c) (1) or (3)—

(1) Any notice of sale given to an of-
fice of the Internal Revenue Service or
the Treasury Department during the
period November 3, 1966, through De-
cember 21, 1966, shall be considered as
adequate;

(2) Any notice of sale given during
the period December 22, 1966, through
January 31, 1968, which complies with
the provisions of either—

(i) Revenue Procedure 67–25, 1967–1
C.B. 626 (based on Technical Informa-
tion Release 873, dated December 22,
1966), or

(ii) Section 301.7425–3, shall be consid-
ered as adequate; and

(3) Any notice of sale given after Jan-
uary 31, 1968, which complies with the
provisions of § 301.7425–3 shall be con-
sidered as adequate.

(c) Judicial proceedings—(1) In general.
Section 7425 (a) provides rules, where
the United States is not joined as a
party, to determine the effect of a
judgment in any civil action or suit de-
scribed in subsection (a) of section 2410
of title 28 of the United States Code
(relating to joinder of the United
States in certain proceedings), or a ju-
dicial sale pursuant to such a judg-
ment, with respect to property on
which the United States has or claims
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a lien under the provisions of this title.
If the United States is improperly
named as a party to a judicial pro-
ceeding, the effect is the same as if the
United States were not joined.

(2) Notice of lien filed when the pro-
ceeding is commenced. Where the United
States is not properly joined as a party
in the court proceeding and a notice of
lien has been filed in accordance with
section 6323 (f) or (g) in the place pro-
vided by law for such filing at the time
the action or suit is commenced, a
judgment or judicial sale pursuant to
such a judgment shall be made subject
to and without disturbing the lien of
the United States.

(3) Notice of lien not filed when the pro-
ceeding is commenced—(i) General rule.
Where the United States is not joined
as a party in the court proceeding and
either a notice of lien has not been
filed in accordance with section 6323 (f)
or (g) in the place provided by law for
such filing at the time the action or
suit is commenced, or the law makes
no provision for that filing, a judgment
or judicial sale pursuant to such a
judgment shall have the same effect
with respect to the discharge or divest-
ment of the lien of the United States as
may be provided with respect to these
matters by the local law of the place
where the property is situated.

(ii) Examples. The provisions of sub-
paragraph (3) may be illustrated by the
following examples:

Example 1. A, the first mortgagee of an
apartment building located in State Y, com-
menced a foreclosure action on the mortgage
prior to the time that a notice of a Federal
tax lien, on that building, had been filed.
Under the law of Y, junior liens on real prop-
erty are discharged by a judicial sale pursu-
ant to a judgment in a foreclosure action.
Therefore, the Federal tax lien on the build-
ing will be discharged by the judicial sale.
This result is the same whether the tax lien
arose before or after the date of commence-
ment of the foreclosure action and whether
notice of the tax lien was filed at any time
after commencement of the foreclosure ac-
tion.

Example 2. On January 10, 1969, B dies tes-
tate and devises Blackacre to C. At B’s
death, Blackacre is subject to a first mort-
gage held by D. Realty is subject to adminis-
tration as part of a decedent’s estate under
the laws of State X. However, C takes posses-
sion of Blackacre with the assent of E, the
executor of B’s estate. On January 5, 1970, D

commences a foreclosure action on the mort-
gage. Under the law of X, junior liens on real
property are discharged by a judicial sale
pursuant to a judgment in a foreclosure ac-
tion. After commencement of the pro-
ceedings, an assesssment for estate taxes is
made and, thereafter, a notice of lien is filed
in accordance with section 6323. The special
lien on Blackacre, arising at the date of B’s
death, for estate taxes under section 6324(a)
will be discharged by the judicial sale be-
cause there are no provisions for filing a no-
tice thereof under law and junior liens are
discharged by the sale under local law. The
lien is discharged even though the executor
failed to obtain a discharge of his personal li-
ability under section 2204. Furthermore, the
general lien on Blackacre under section 6321
will be discharged by the judicial sale be-
cause the foreclosure action was commenced
prior to the time that a notice of lien was
filed.

(4) Proceeds of a judicial sale. If a judi-
cial sale of property pursuant to a
judgment in any civil action or suit to
which the United States is not a party
discharges a lien of the United States
arising under the provisions of the In-
ternal Revenue Code of 1954, the United
States may claim the proceeds of the
sale (exclusive of costs) prior to the
time that distribution of the proceeds
is ordered. The claim of the United
States in such a case is treated as hav-
ing the same priority with respect to
the proceeds as the lien had with re-
spect to the property which was dis-
charged from the lien by the judicial
sale.

[T.D. 7430, 41 FR 35178, Aug. 20, 1976]

§ 301.7425–2 Discharge of liens; non-
judicial sales.

(a) In general. Section 7425(b) con-
tains provisions with respect to the ef-
fect on the interest of the United
States in property in which the United
States has or claims a lien, or a title
derived from the enforcement of a lien,
of a sale made pursuant to—

(1) An instrument creating a lien on
the property sold,

(2) A confession of judgment on the
obligation secured by an instrument
creating a lien on the property sold, or

(3) A statutory lien on the property
sold.

For purposes of this section, such a
sale is referred to as a ‘‘nonjudicial
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sale.’’ The term ‘‘nonjudicial sale’’ in-
cludes, but is not limited to, the di-
vestment of the taxpayer’s interest in
property which occurs by operation of
law, by public or private sale, by for-
feiture, or by termination under provi-
sions contained in a contract for a deed
or a conditional sales contract. Under
section 7425(b)(1), if a notice of lien is
filed in accordance with section 6323 (f)
or (g), or the title derived from the en-
forcement of a lien is recorded as pro-
vided by local law, more than 30 days
before the date of sale, and the appro-
priate district director is not given no-
tice of the sale (in the manner pre-
scribed in § 301.7425–3), the sale shall be
made subject to and without disturbing
the lien or title of the United States.
Under section 7425(b)(2)(C), in any case
in which notice of the sale is given to
the district director not less than 25
days prior to the date of sale (in the
manner prescribed in section
7425(c)(1)), the sale shall have the same
effect with respect to the discharge or
divestment of the lien or title as may
be provided by local law with respect
to other junior liens or other titles de-
rived from the enforcement of junior
liens. A nonjudicial sale pursuant to a
lien which is junior to a tax lien does
not divest the tax lien, even though no-
tice of the nonjudicial sale is given to
the appropriate district director. How-
ever, under the provisions of section
6325(b) and § 301.6325–1, a district direc-
tor may discharge the property from a
tax lien, including a tax lien which is
senior to another lien upon the prop-
erty.

(b) Date of sale. In the case of a non-
judicial sale subject to the provisions
of section 7425(b), in order to compute
any period of time determined with ref-
erence to the date of sale, the date of
sale shall be determined in accordance
with the following rules:

(1) In the case of divestment of junior
liens on property resulting directly
from a public sale, the date of sale is
deemed to be the date the public sale is
held, regardless of the date under local
law on which junior liens on the prop-
erty are divested or the title to the
property is transferred,

(2) In the case of divestment of junior
liens on property resulting directly
from a private sale, the date of sale is

deemed to be the date title to the prop-
erty is transferred, regardless of the
date junior liens on the property are
divested under local law, and

(3) In the case of divestment of junior
liens on property not resulting directly
from a public or private sale, the date
of sale is deemed to be the date on
which junior liens on the property are
divested under local law.
For provisions relating to the right of
redemption of the United States, see
section 7425(d) and § 301.7425–4.

(c) Examples. The provisions of this
section may be illustrated by the fol-
lowing examples:

Example 1. (i) Under the law of State M,
upon entry of judgment, the judgment cred-
itor obtains a statutory lien upon the real
property of the judgment debtor, and certain
procedures are provided by which the judg-
ment creditor may execute by public sale
upon such real property. These procedures
provide, among other things, for notification
by personal service or registered or certified
mail to other lien creditors, if any, and pub-
lication of a notice of the sale in a local
newspaper. After the expiration of a pre-
scribed period of time after such notification
and publication, the sheriff of the county
where the real property is located may sell
the property at public sale. After payment of
the amount bid at the public sale, the sheriff
issues to the purchaser a deed to the real
property, and the interests of junior lienors
in the property are divested.

(ii) For purposes of this section, such an
execution sale is a nonjudicial sale described
in section 7425(b) because the sale is made
pursuant to a statutory lien on the property
sold. The date of sale, for purposes of com-
puting a period of time determined with ref-
erence to the date of sale, is the date on
which the public sale is held because junior
liens on the real property are divested di-
rectly as a result of the public sale. This re-
sult obtains even though the junior liens are
legally divested on a later date when the
sheriff issues the deed.

Example 2. (i) Under the law of State N,
mortgages on real property may contain a
power of sale which authorizes the mort-
gagee, upon breach by the mortgagor of one
of the conditions of the mortgage, to have
the mortgaged property sold at public sale.
This public sale must be preceded by notice
by advertisement in a local newspaper, and
the time, place, description of the property,
and other terms of the sale must be speci-
fied. The purchaser at such a public sale ob-
tains a title to the real property which is not
subject to a right of redemption by the mort-
gagor and which divests the interests of the
junior lienors in the property.
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(ii) For purposes of this section, a sale pur-
suant to such a power of sale is a nonjudicial
sale described in section 7425(b) because the
sale is made pursuant to the mortgage in-
strument which created a lien on the prop-
erty sold. The date of the sale, for purposes
of computing a period of time determined
with reference to the date of sale, is the date
of the public sale because junior liens on the
property are divested directly as a result of
the public sale.

Example 3. Assume the same facts as in ex-
ample 2 except that the purchaser at the
public sale obtains a title which is defeasible
by the exercise of a right of redemption in
the mortgagor. The purchaser’s title divests
the interests of junior lienors in the property
as of the time of public sale. The interests of
junior leinors in the property revive if the
mortgagor exercises his right of redemption.
The date of the sale, for purposes of com-
puting a period of time determined with ref-
erence to the date of sale, is the date of the
public sale because junior liens on the prop-
erty are divested directly as a result of the
public sale although such junior liens may be
revived by a subsequent redemption by the
mortgagor.

Example 4. (i) Under the law of State O,
upon breach by a mortgagor of real property
of one of the conditions of the mortgage, the
mortgagee may foreclose the mortgage by
securing possession of the property by one of
several procedures provided by statute.
These procedures are generally referred to as
‘‘strict foreclosure.’’ In order for a fore-
closure to be effective under these proce-
dures, a certificate attesting the fact of
entry must be recorded with the proper reg-
istrar of deeds within 30 days after the mort-
gagee enters the property. During the one-
year period following the date on which the
certificate of entry is recorded, the mort-
gagor or a junior lienor may redeem the
property by paying the mortgagee the
amount of the mortgage obligation. If, dur-
ing such one-year period the property is not
redeemed and the mortgagee’s possession is
continued, the interests of the mortgagor
and the junior lienors in the property are di-
vested as of the date such one-year period ex-
pires.

(ii) For purposes of this section, such a
foreclosure procedure is a nonjudicial sale
described in section 7425(b) because it results
in the divestment of the mortgagor’s inter-
est in the property by operation of law pur-
suant to the mortgage which created a lien
on the property. In addition, because there is
no public or private sale which directly re-
sults in the divestment of junior liens on the
property, the date of sale, for purposes of
computing a period of time determined with
reference to the date of sale, is the date on
which the one-year period following the re-
cording of the certificate of entry expires.

Example 5. The law of State P contains a
procedure which permits a county to collect
a delinquent tax assessment with respect to
real property by the means of a tax sale of
the property. First, a notice of a public auc-
tion with respect to the tax assessment on
the real property is published in a local
newspaper. At the public auction, the pur-
chaser, upon payment of the delinquent
taxes and interest, obtains from the county
tax collector a tax certificate with respect to
the real property. Because the obtaining of
this tax certificate does not directly result
in the divestment of either the owner’s title
or junior liens with respect to the property,
the public auction is not a nonjudicial sale
described in section 7425(b). At any time be-
fore a tax deed with respect to the property
is issued by the clerk of the county court,
the owner or any holder of a lien or other in-
terest with respect to the property may ob-
tain the tax certificate by paying the holder
of the tax certificate the amount of the
taxes, interest, and costs. After a date which
is two years after the date on which the tax
assessment became delinquent, the holder of
the tax certificate may request the clerk of
the county court to have the property adver-
tised for sale. After advertisement of the
sale, the clerk of the county court conducts
a public sale of the real property and the
purchaser obtains a tax deed. The interests
of all junior lienors in the property are di-
vested and the property is not subject to a
right of redemption under the law of State P.
For purposes of this section, this public sale
is considered to be a nonjudicial sale de-
scribed in section 7425(b) because the sale is
made pursuant to a statutory lien on the
property sold. The date of the sale, for pur-
poses of computing a period of time deter-
mined with reference to the date of sale, is
the date on which the public sale is held at
which the purchaser obtains a tax deed as
this sale directly results in the divestment of
junior liens on the property.

Example 6. The law of State Q contains a
provision which permits a county to collect
a delinquent tax assessment with respect to
real property by the means of a tax sale of
the property. After public notice is given, a
‘‘tax sale’’ of the real property is conducted.
Upon payment of the delinquent taxes and
interest, a purchaser obtains a tax certifi-
cate with respect to the real property. If
there is no purchaser at the tax sale, the
property is deemed to be bid in by the State.
Because the obtaining of this tax certificate
by a purchaser or State Q does not directly
result in the divestment of either the own-
er’s title or junior liens with respect to the
property, the tax sale is not a nonjudicial
sale described in section 7425(b). Following
the tax sale, there is a three-year period dur-
ing which any person having an interest in
the property may redeem the property by
paying the holder of the tax certificate the
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amount of taxes, interest, and costs. Unless,
redeemed, the holder of the tax certificate
may obtain an absolute title at the expira-
tion of the period of redemption provided he
serves a notice of the expiration of the re-
demption period upon the owner at least 60
days prior to the date of expiration. Because
there is no public or private sale which di-
rectly results in the divestment of junior
liens on the property, the date of sale, for
purposes of computing a period of time de-
termined with reference to the date of sale,
is the date on which the holder of the tax
certificate obtains absolute title.

[T.D. 7430, 41 FR 35178, Aug. 20, 1976]

§ 301.7425–3 Discharge of liens; special
rules.

(a) Notice of sale requirements—(1) In
general. Except in the case of the sale
of perishable goods described in para-
graph (c) of this section, a notice (as
described in paragraph (d) of this sec-
tion) of a nonjudicial sale shall be
given, in writing by registered or cer-
tified mail or by personal service, not
less than 25 days prior to the date of
sale (determined under the provisions
of paragraph (b) of § 301.7425–2), to the
district director (marked for the atten-
tion of the chief, special procedures
staff) for the internal revenue district
in which the sale is to be conducted.
Thus, under this section, a notice of
sale is not effective if it is given to a
district director other than the district
director for the internal revenue dis-
trict in which the sale is to be con-
ducted. The provisions of sections 7502
(relating to timely mailing treated as
timely filing) and 7503 (relating to time
for performance of acts where the last
day falls on Saturday, Sunday, or legal
holiday) apply in the case of notices re-
quired to be made under this para-
graph.

(2) Postponement of scheduled sale—(i)
Where notice of sale is given. In the
event that notice of a sale is given in
accordance with subparagraph (1) of
this paragraph (a), with respect to a
scheduled sale which is postponed to a
later time or date, the seller of the
property is required to give notice of
the postponement to the district direc-
tor in the same manner as is required
under local law with respect to other
secured creditors. For example, assume
that in State M local law requires that
in the event of a postponement of a

scheduled foreclosure sale of real prop-
erty, an oral announcement of the
postponement at the place and time of
the scheduled sale constitutes suffi-
cient notice to secured creditors of the
postponement. Accordingly, if at the
place and time of a scheduled sale in
State M an oral announcement of the
postponement is made, the Internal
Revenue Service is considered to have
notice of the postponement for the pur-
pose of this subparagraph.

(ii) Where notice of sale is not given. In
the event that—

(A) Notice of a nonjudicial sale would
not be required under subparagraph (1)
of this paragraph (a), if the sale were
held on the originally scheduled date,

(B) Because of a postponement of the
scheduled sale, more than 30 days
elapse between the originally sched-
uled date of the sale and the date of the
sale, and

(C) A notice of lien with respect to
the property to be sold is filed more
than 30 days before the date of the sale,
notice of the sale is required to be
given to the district director in accord-
ance with the provisions of paragraph
(a)(1) of this section. In any case in
which notice of sale is required to be
given with respect to a scheduled sale,
and notice of the sale is not given, any
postponement of the scheduled sale
does not affect the rights of the United
States under section 7425(b).

(iii) Examples. The provisions of sub-
division (ii) of this subparagraph may
be illustrated by the following exam-
ples:

Example 1. A nonjudicial sale of Blackacre,
belonging to A, a delinquent taxpayer, is
scheduled for December 2, 1968. As no notice
of lien is filed applicable to Blackacre more
than 30 days before December 2, 1968, no no-
tice of sale is given to the district director.
On December 2, 1968, the sale of Blackacre is
postponed until January 15, 1969. A notice of
lien with respect to Blackacre is properly
filed on January 2, 1969. The sale of
blackacre is held on January 15, 1969. Even
though more than 30 days elapsed between
the originally scheduled date of the sale (De-
cember 2, 1968) and the date of the sale (Jan-
uary 15, 1969), no notice of sale is required to
be given to the district director because the
notice of lien was not filed more than 30 days
before the date of the sale.

Example 2. Assume the same facts as in ex-
ample 1 except that a notice of lien is filed
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on November 29, 1968, in accordance with sec-
tion 6323. Because more than 30 days elapsed
between the originally scheduled date of the
sale and the date of the sale, and the notice
of lien is filed (on November 29, 1968) more
than 30 days before the date of the sale (Jan-
uary 15, 1969), notice of the sale, in accord-
ance with the provisions of subparagraph (1)
of this paragraph, is required to be given to
the distirct director.

Example 3. A nonjudicial sale of Whiteacre,
belonging to B, a delinquent taxpayer, is
scheduled for December 2, 1968. A notice of
lien applicable to Whiteacre is filed on No-
vember 12, 1968, in accordance with section
6323. As the notice of lien was not filed more
than 30 days before December 2, 1968, no no-
tice of sale is given to the district director.
On December 2, 1968, the sale of Whiteacre is
postponed until December 20, 1968. The sale
of Whiteacre is held on December 20, 1968.
Even though more than 30 days elapsed be-
tween the date notice of lien was filed (No-
vember 12, 1968) and the date of the sale (De-
cember 20, 1968), no notice of sale is required
to be given to the district director because
not more than 30 days elapsed between the
date of the originally scheduled sale (Decem-
ber 2, 1968) and the date the sale was actually
held (December 20, 1968).

(b) Consent to sale—(1) In general. Not-
withstanding the notice of sale provi-
sions of paragraph (a) of this section, a
nonjudicial sale of property shall dis-
charge or divest the property of the
lien or title of the United States if the
district director for the internal rev-
enue district in which the sale occurs
consents to the sale of the property
free of the lien or title. Pursuant to
section 7425(c)(2), where adequate pro-
tection is afforded the lien or title of
the United States, a district director
may, in his discretion, consent with re-
spect to the sale of property in appro-
priate cases. Such consent shall be ef-
fective only if given in writing and
shall be subject to such limitations and
conditions as the district director may
require. However, a district director
may not consent to a sale of property
under this section after the date of
sale, as determined under paragraph (b)
of § 301.7425–2. For provisions relating
to the authority of the district director
to release a lien or discharge property
subject to a tax lien, see section 6325
and the regulations thereunder.

(2) Application for consent. Any person
desiring a district director’s consent to
sell property free of a tax lien or a title
derived from the enforcement of a tax

lien of the United States in the prop-
erty shall submit to the district direc-
tor for the internal revenue district in
which the sale is to occur a written ap-
plication, in triplicate, declaring that
it is made under penalties of perjury,
and requesting that such consent be
given. The application shall contain
the information required in the case of
a notice of sale, as set forth in para-
graph (d)(1) of this section, and, in ad-
dition, shall contain a statement of the
reasons why the consent is desired.

(c) Sale of perishable goods—(1) In gen-
eral. A notice (as described in para-
graph (d) of this section) of a non-
judicial sale of perishable goods (as de-
fined in subparagraph (2) of this para-
graph (c)) shall be given in writing, by
registered or certified mail or delivered
by personal service, at any time before
the sale, to the district director
(marked for the attention of the chief,
special procedures staff) for the inter-
nal revenue district in which the sale is
to be conducted. Thus, under this sec-
tion, a notice of sale is not effective if
it is given to a district director other
than the district director for the inter-
nal revenue district in which the sale is
to be conducted. If a notice of a non-
judicial sale is timely given in the
manner described in this paragraph,
the nonjudicial sale shall discharge or
divest the tax lien, or a title derived
from the enforcement of a tax lien, of
the United States in the property. The
provisions of sections 7502 (relating to
timely mailing treated as timely fil-
ing) and 7503 (relating to time for per-
formance of acts where the last day
falls on Saturday, Sunday, or a legal
holiday) apply in the case of notices re-
quired to be made under this para-
graph. The seller of the perishable
goods shall hold the proceeds (exclu-
sive of costs) of the sale as a fund, for
not less than 30 days after the date of
the sale, subject to the liens and claims
of the United States, in the same man-
ner and with the same priority as the
liens and claims of the United States
had with respect to the property sold.
If the seller fails to hold the proceeds
of the sale in accordance with the pro-
visions of this paragraph and if the dis-
trict director asserts a claim to the
proceeds within 30 days after the date
of sale, the seller shall be personally
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liable to the United States for an
amount equal to the value of the inter-
est of the United States in the fund.
However, even if the proceeds of the
sale are not so held by the seller, but
all the other provisions of this para-
graph are satisfied, the buyer of the
property at the sale takes the property
free of the liens and claims of the
United States. In the event of a post-
ponement of the scheduled sale of per-
ishable goods, the seller is not required
to notify the district director of the
postponement. For provisions relating
to the authority of the district director
to release a lien or discharge property
subject to a tax lien, see section 6325
and the regulations thereunder.

(2) Definition of perishable goods. For
the purpose of this paragraph, the term
‘‘perishable goods’’ means any tangible
personal property which, in the reason-
able view of the person selling the
property, is liable to perish or become
greatly reduced in price or value by
keeping, or cannot be kept without
great expense.

(d) Content of notice of sale—(1) In gen-
eral. With respect to a notice of sale de-
scribed in paragraph (a) or (c) of this
section, the notice will be considered
adequate if it contains the information
described in paragraph (d)(1) (i), (ii),
(iii), and (iv) of this section.

(i) The name and address of the per-
son submitting the notice of sale;

(ii) A copy of each notice of Federal
Tax Lien (Form 668) affecting the prop-
erty to be sold, or the following infor-
mation as shown on each such Notice
of Federal Tax Lien—

(A) The internal revenue district
named thereon,

(B) The name and address of the tax-
payer, and

(C) The date and place of filing of the
notice;

(iii) With respect to the property to
be sold, the following information—

(A) A detailed description, including
location, of the property affected by
the notice (in the case of real property,
the street address, city, and State and
the legal description contained in the
title or deed to the property and, if
available, a copy of the abstract of
title),

(B) The date, time, place, and terms
of the proposed sale of the property,
and

(C) In the case of a sale of perishable
property described in paragraph (c) of
this section, a statement of the reasons
why the property is believed to be per-
ishable; and

(iv) The approximate amount of the
principal obligation, including inter-
est, secured by the lien sought to be
enforced and a description of the other
expenses (such as legal expenses, sell-
ing costs, etc.) which may be charged
against the sale proceeds.

(2) Inadequate notice. Except as other-
wise provided in this subparagraph, a
notice of sale described in paragraph
(a) of this section which does not con-
tain the information described in para-
graph (d)(1) of this section shall be con-
sidered inadequate by a district direc-
tor. If a district director determines
that the notice is inadequate, he will
give written notification of the items
of information which are inadequate to
the person who submitted the notice. A
notice of sale which does not contain
the name and address of the person
submitting such notice shall be consid-
ered to be inadequate for all purposes
without notification of any specific in-
adequacy. In any case where a notice of
sale, given after December 31, 1976, does
not contain the information required
under paragraph (d)(1)(ii) of this sec-
tion with respect to a Notice of Federal
Tax Lien, the district director may
give written notification of such omis-
sion without specification of any other
inadequacy and such notice of sale
shall be considered inadequate for all
purposes. In the event the district di-
rector gives notification that the no-
tice of sale is inadequate, a notice com-
plying with the provisions of this sec-
tion (including the requirement that
the notice be given not less than 25
days prior to the sale in the case of a
notice described in paragraph (a) of
this section) must be given. However,
in accordance with the provisions of
paragraph (b)(1) of this section, in such
a case the district director may, in his
discretion, consent to the sale of the
property free of the lien or title of the
United States even though notice of
the sale is given less than 25 days prior
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to the sale. In any case where the per-
son who submitted a timely notice
which indicates his name and address
does not receive, more than 5 days
prior to the date of the sale, written
notification from the district director
that the notice is inadequate, the no-
tice shall be considered adequate for
purposes of this section.

(3) Acknowledgment of notice. If a no-
tice of sale described in paragraph (a)
or (c) of this section is submitted in du-
plicate to the district director with a
written request that receipt of the no-
tice be acknowledged and returned to
the person giving the notice, this re-
quest will be honored by the district di-
rector. The acknowledgement by the
district director will indicate the date
and time of the receipt of the notice.

(4) Disclosure of adequacy of notice.
The district director for the internal
revenue district in which the sale was
held or is to be held is authorized to
disclose, to any person who has a prop-
er interest, whether an adequate notice
of sale was given under paragraph (d)(1)
of this section. Any person desiring
this information should submit to the
district director a written request
which clearly describes the property
sold or to be sold, identifies the appli-
cable notice of lien, gives the reasons
for requesting the information, and
states the name and address of the per-
son making the request.

[T.D. 7430, 41 FR 35180, Aug. 20, 1976]

§ 301.7425–4 Discharge of liens; re-
demption by United States.

(a) Right to redeem—(1) In general. In
the case of a nonjudicial sale of real
property to satisfy a lien prior to the
tax lien or a title derived from the en-
forcement of a tax lien, the district di-
rector may redeem the property within
the redemption period (as described in
paragraph (a)(2) of this section). The
right of redemption of the United
States exists under section 7425(d) even
though the district director has con-
sented to the sale under section
7425(c)(2) and § 301.7425—3(b). For pur-
poses of this section, the term ‘‘non-
judicial sale’’ shall have the same
meaning as used in paragraph (a) of
§ 301.7425–2.

(2) Redemption period. For purposes of
this section, the redemption period
shall be—

(i) The period beginning with the
date of the sale (as determined under
paragraph (b) of § 301.7425–2) and ending
with the 120th day after such date, or

(ii) The period for redemption of real
property allowable with respect to
other secured creditors, under the local
law of the place where the real prop-
erty is located, whichever expires later.
Whichever period is applicable, section
7425 and this section shall govern the
amount to be paid and the procedure to
be followed.

(3) Limitations. In the event a sale
does not ultimately discharge the prop-
erty from the tax lien (whether by rea-
son of local law or the provisions of
section 7425(b)), the provisions of this
section do not apply because the tax
lien will continue to attach to the
property after the sale. In a case in
which the Internal Revenue Service is
not entitled to a notice of sale under
section 7425(b) and § 301.7425–3, the
United States does not have a right of
redemption under section 7425(d). How-
ever, in such a case, if a tax lien has at-
tached to the property at the time of
sale, the United States has the same
right of redemption, if any, which is af-
forded similar creditors under the local
law of the place in which the property
is situated.

(b) Amount to be paid—(1) In general.
In any case in which a district director
exercises the right to redeem real prop-
erty under section 7425(d), the amount
to be paid is the sum of the following
amounts—

(i) The actual amount paid for the
property (as determined under para-
graph (b)(2) of this section) being re-
deemed (which, in the case of a pur-
chaser who is the holder of the lien
being foreclosed, shall include the
amount of the obligation secured by
such lien to the extent legally satisfied
by reason of the sale);

(ii) Interest on the amount paid (de-
scribed in paragraph (b)(1)(i) of this
section) at the sale by the purchaser of
the real property computed at the rate
of 6 percent per annum for the period
from the date of the sale (as deter-
mined under paragraph (b) of § 301.7425–
2) to the date of redemption;
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(iii) The amount, if any, equal to the
excess of (A) the expenses necessarily
incurred to maintain such property (as
determined under paragraph (b)(3) of
this section) by the purchaser (and his
successor in interest, if any) over (B)
the income from such property realized
by the purchaser (and his successor in
interest, if any) plus a reasonable rent-
al value of such property (to the extent
the property is used by or with the con-
sent of the purchaser or his successor
in interest or is rented at less than its
reasonable rental value); and

(iv) With respect to a redemption
made after December 31, 1976, the
amounts, if any, of a payment made by
the purchaser or his successor in inter-
est after the foreclosure sale to a hold-
er of a senior lien (to the extent pro-
vided under paragraph (b)(4) of this sec-
tion).

(2) Actual amount paid. (i) The actual
amount paid for property by a pur-
chaser, other than holder of the lien
being foreclosed, is the amount paid by
him at the sale. For purposes of this
subdivision, the amount paid by the
purchaser at the sale includes deferred
payments upon the bid price. The ac-
tual amount paid does not include
costs and expenses incurred prior to
the foreclosure sale by the purchaser
except to the extent such expenses are
included in the amount bid and paid for
the property. For example, the actual
amount paid does not normally include
the expenses of the purchaser such as
title searches, professional fees, or in-
terest on debt incurred to obtain funds
to purchase the property.

(ii) In the case of a purchaser who is
the holder of the lien being foreclosed,
the actual amount paid is the sum of
(A) the amount of the obligation se-
cured by such lien to the extent legally
satisfied by reason of the sale and (B)
any additional amount bid and paid at
the sale. For purposes of this section, a
purchaser who acquires title as a result
of a nonjudicial foreclosure sale is
treated as the holder of the lien being
foreclosed if a lien (or any interest re-
served, created, or conveyed as secu-
rity for the payment of a debt or ful-
fillment of other obligation) held by
him is partially or fully satisfied by
reason of the foreclosure sale. For ex-
ample, a person whose title is derived

from a tax deed issued under local law
shall be treated as a purchaser who is
the holder of the lien foreclosed in a
case where a tax certificate, evidencing
a lien on the property arising from the
payment of property taxes, ripens into
title. The amount paid by a purchaser
at the sale includes deferred payments
upon any portion of the bid price which
is in excess of the amount of the lien
being foreclosed. The actual amount
paid does not include costs and ex-
penses incurred prior to the foreclosure
sale by the purchaser except to the ex-
tent such expenses are included in the
amount of the lien being foreclosed
which is legally satisfied by reason of
the sale or in the amount bid and paid
at the sale. Where the lien being fore-
closed attaches to other property not
subject to the foreclosure sale, the
amount legally satisfied by reason of
the sale does not include the amount of
such lien that attaches to the other
property. However, for purposes of the
preceding sentence, the amount of the
lien that attaches to the other prop-
erty shall be considered to be equal to
the amount by which the value of the
other property exceeds the amount of
any other senior lien on that property.
Where, after the sale, the holder of the
lien being foreclosed has the right to
the unpaid balance of the amount due
him, the amount legally satisfied by
reason of the sale does not include the
amount of such lien to the extent a de-
ficiency judgment may be obtained
therefor. However, for purposes of the
preceding sentence, an amount, with
respect to which the holder of the lien
being foreclosed would otherwise have
a right to a deficiency judgment, shall
be considered to be legally satisfied by
reason of the foreclosure sale to the ex-
tent that the holder has waived his
right to a deficiency judgment prior to
the foreclosure sale. For this purpose,
the waiver must be in writing and le-
gally binding upon the foreclosing
lienholder as of the time the sale is
concluded. If, prior to the foreclosure,
payments have been made by the fore-
closing lienholder to a holder of a supe-
rior lien, the payments are included in
the actual amount paid to the extent
they give rise to an interest which is
legally satisfied by reason of the fore-
closure sale.
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(3) Excess expenses incurred by pur-
chaser. (i) Expenses necessarily in-
curred in connection with the property
after the foreclosure sale and before re-
demption by the United States are
taken into account in determining if
there are excess expenses payable
under paragraph (b)(1)(iii) of this sec-
tion. Expenses incurred by the pur-
chaser prior to the foreclosure sale are
not considered under this subpara-
graph. (See paragraph (b)(2)(ii) of this
section for circumstances under which
such expenses may be included in the
amount to be paid.) Expenses nec-
essarily incurred in connection with
the property include, for example, rent-
al agent commissions, repair and main-
tenance expenses, utilities expenses,
legal fees incurred after the foreclosure
sale and prior to redemption in defend-
ing the title acquired through the fore-
closure sale, and a proportionate
amount of casualty insurance pre-
miums and ad valorem taxes. Improve-
ments made to the property are not
considered as an expense unless the
amounts incurred for such improve-
ments are necessarily incurred to
maintain the property.

(ii) At any time prior to the expira-
tion of the redemption period applica-
ble under paragraph (a)(2) of this sec-
tion, the district director may, by cer-
tified or registered mail or hand deliv-
ery, request a written itemized state-
ment of the amount claimed by the
purchaser or his successor in interest
to be payable under paragraph
(b)(1)(iii) of this section. Unless the
purchaser or his successor in interest
furnishes the written itemized state-
ment within 15 days after the request
is made by the district director, it
shall be presumed that no amount is
payable for expenses in excess of in-
come and the Internal Revenue Service
shall tender only the amount otherwise
payable under paragraph (b)(1) of this
section. If a purchaser or his or her
successor in interest has failed to fur-
nish the written itemized statement
within 15 days after the request there-
for is made by the district director, or
there is a disagreement as to the
amount properly payable under para-
graph (b)(1)(iii) of this section, or if
there were additional excess expenses
that were not claimed in the original

itemized statement, the purchaser or
his or her successor in interest may
submit a written itemized statement to
the district director within 30 days
after the date of redemption. If the
purchaser or his or her successor in in-
terest fails to timely submit such a
written itemized statement, no amount
shall be payable for expenses in excess
of income.

(4) Payments made by purchaser or his
successor in interest to a senior lienor. (i)
The amount to be paid upon a redemp-
tion by the United States made after
December 31, 1976, shall include the
amount of a payment made by the pur-
chaser or his successor in interest to a
holder of a senior lien to the extent a
request for the reimbursement thereof
(made in accordance with paragraph
(b)(4)(ii) of this section) is approved as
provided under paragraph (b)(4)(iii) of
this section. This paragraph applies
only to a payment made after the fore-
closure sale and before the redemption
to a holder of a lien that was, imme-
diately prior to the foreclosure sale,
superior to the lien foreclosed. A pay-
ment of principal or interest to a sen-
ior lienor shall be taken into account.
Generally, the portion, if any, of a pay-
ment which is to be held in escrow for
the payment of an expense, such as
hazard insurance or real property
taxes, is not considered under this
paragraph. However, a payment by the
escrow agent of a real property tax or
special assessment lien, which was sen-
ior to the lien foreclosed, shall be con-
sidered to be a payment made by the
purchaser or his successor in interest
for purposes of this paragraph. With re-
spect to real property taxes assessed
after the foreclosure sale, see para-
graph (b)(3)(i) of this section, relating
to excess expenses incurred by the pur-
chaser.

(ii) Before the expiration of the re-
demption period applicable under para-
graph (a)(2) of this section, the district
director shall, in any case where a re-
demption is contemplated, send notice
to the purchaser (or his successor in in-
terest of record) by certified or reg-
istered mail or hand delivery of his
right under this subparagraph to re-
quest reimbursement (payable in the
event the right to redeem under sec-
tion 7425(d) is exercised) for a payment
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made to a senior lienor. No later than
15 days after the notice from the dis-
trict director is sent, the request for
reimbursement shall be mailed or de-
livered to the office specified in such
notice and shall consist of—

(A) A written itemized statement,
signed by the claimant, of the amount
claimed with respect to a payment
made to a senior lienor, together with
the supporting evidence requested in
the notice from the district director,
and

(B) A waiver or other document that
will be effective upon redemption by
the United States to discharge the
property from, or transfer to the
United States, any interest in or lien
on the property that may arise under
local law with respect to the payment
made to a senior lienor.
Upon a showing of reasonable cause, a
district director may, in his discretion
and at any time before the expiration
of the applicable period for redemption,
grant an extension for a reasonable pe-
riod of time to submit, amend, or sup-
plement a request for reimbursement.
Unless a request for reimbursement is
timely submitted (determined with re-
gard to any extension of time granted),
no amount shall be payable to the pur-
chaser or his successor in interest on
account of a payment made to a senior
lienor if the right to redeem under sec-
tion 7425(d) is exercised. A waiver or
other document submitted pursuant to
this subdivision shall be treated as ef-
fective only to the extent of the
amount included in the redemption
price under this paragraph. If the right
to redeem is not exercised or a request
for reimbursement is withdrawn, the
district director shall, by certified or
registered mail or hand delivery, re-
turn to the purchaser or his successor
any waiver or other document sub-
mitted pursuant to this subdivision as
soon as is practicable.

(iii) A request for reimbursement
submitted in accordance with para-
graph (b)(4)(ii) of this section shall be
considered to be approved for the total
amount claimed by the purchaser, and
payable in the event the right to re-
deem is exercised, unless the district
director sends notice to the claimant,
by certified or registered mail or hand
delivery, of the denial of the amount

claimed within 30 days after receipt of
the request or 15 days before expiration
of the applicable period for redemption,
whichever is later. The notification of
denial shall state the grounds for de-
nial. If such notice of denial is given,
the request for reimbursement for a
payment made to a senior lienor shall
be treated as having been withdrawn
by the purchaser or his successor and
the Internal Revenue Service shall ten-
der only the amount otherwise payable
under paragraph (b)(1) of this section.
If a request for reimbursement is treat-
ed as having been withdrawn under the
preceding sentence, payment for
amounts described in this subpara-
graph may, in the discretion of the dis-
trict director, be made after the re-
demption upon the resolution of the
disagreement as to the amount prop-
erly payable under paragraph (b)(1)(iv)
of this section.

(5) Examples. The provisions of para-
graph (b)(1)(i) of this section may be il-
lustrated by the following examples:

Example 1. A, a delinquent taxpayer, owns
Blackacre located in State X upon which B
holds a mortgage. After the mortgage is
properly recorded, a notice of tax lien is filed
under section 6323(f) which is applicable to
Blackacre. Subsequently, A defaults on the
mortgage and B forecloses on the mortgage
which has an outstanding obligation in the
amount of $1,000. At the foreclosure sale, B
bids $50,000 and obtains title to Blackacre as
a result of the sale. At the time of the fore-
closure sale, Blackacre has a fair market
value of $75,000. Under the laws of State X,
the mortgage obligation is fully satisfied by
operation of the foreclosure sale per se and
the mortgagee cannot obtain a deficiency
judgment. Under paragraph (b)(1)(i) of this
section, the district director must pay
$100,000 in order to redeem Blackacre.

Example 2. Assume the same facts as in ex-
ample 1 except that under the laws of State
X, the amount bid is the amount of the obli-
gation legally satisfied as a result of the
foreclosure sale, and in the case in which the
amount of the obligation exceeds the amount
bid, the mortgagee has the right to a judg-
ment for the deficiency computed as the dif-
ference between the amount of the obliga-
tion and the amount bid. B does not waive,
prior to the foreclosure sale, his right to a
deficiency judgment. In such a case, the dis-
trict director must, under paragraph (b)(1)(i)
of this section, pay $50,000 in order to redeem
Blackacre, whether or not B seeks a judg-
ment for the deficiency.

Example 3. C, a delinquent taxpayer, owns
Greenacre located in State Y upon which D
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holds a first mortgage and E holds a second
mortgage. After the mortgages are properly
recorded, a notice of tax lien is filed under
section 6323(f) which is applicable to
Greenacre. Subsequently, C defaults on both
mortgages and E pays $5,000 to D, which is
the portion of D’s obligation which is in de-
fault. The second mortgage held by E is an
outstanding obligation in the amount of
$100,000. Under the laws of State Y, E may
treat the amount paid to D as an addition to
his second mortgage upon foreclosure by
him. E forecloses upon the security interest
held by him. At the foreclosure sale, E bids
$50,000 and obtains title to Greenacre subject
to D’s mortgage as a result of the foreclosure
sale. Under the laws of State Y, the mort-
gage obligation legally satisfied is the
amount bid and E has the right to a judg-
ment for a deficiency in the amount of
$55,000 ($100,000 plus $5,000 less $50,000). In
such a case, the district director must, under
paragraph (b)(1)(i) of this section, pay $50,000
in order to redeem Greenacre, whether or not
E seeks a judgment for the deficiency.

Example 4. The law of State Z contains a
procedure which permits a county to collect
a delinquent tax assessment with respect to
real property by the means of a ‘‘tax sale’’ of
the property. Pursuant to this procedure, a
public auction is conducted on January 15,
1970, to collect the delinquent property taxes
assessed against Whiteacre, which is owned
by F. At the auction, a bid of $1,000 (rep-
resenting the tax, costs, and interest due at
the time of the auction) is made by G. Subse-
quently, G pays the amount bid to the coun-
ty and obtains a tax certificate with respect
to Whiteacre. Under this tax sale procedure,
the obtaining of the tax certificate does not
directly result in the divestment of either
F’s title or any junior liens on Whiteacre. On
January 15, 1973, the period under this tax
sale procedure during which F could have re-
deemed Whiteacre expires. Further, more
than 30 days before January 15, 1973, a notice
of tax lien affecting Whiteacre is filed under
section 6323(f) with respect to F’s delinquent
Federal income taxes. Under the state tax
sale procedure, the amount which would be
required to be paid by F to G on January 15,
1973, to redeem Whiteacre is $1,350 (the $1,000
amount bid, interest of $300, and costs of $50).
However, Whiteacre is not redeemed by F
under the state procedure and, on January
16, 1973, G obtains a tax deed to Whiteacre.
Under the law of State Z, the issuance of the
tax deed results in the divestment of F’s
title and junior liens on Whiteacre. Thus,
under § 301.7425–2(b), the date of sale is Janu-
ary 16, 1973, for purposes of section 7425(b).
The amount legally satisfied by reason of the
sale is the amount G is entitled to receive,
immediately prior to the expiration of the
period for redemption under the law of State
Z, if Whiteacre were redeemed at such time.
Thus, the district director must, under para-

graph (b)(1)(i) of this section, pay $1,350 in
order to redeem Whiteacre.

(c) Certificate of redemption—(1) In
general. If a district director exercise
the right of redemption of the United
States described in paragraph (a) of
this section, he shall apply to the offi-
cer designated by local law, if any, for
the documents necessary to evidence
the fact of redemption and to record
title to the redeemed property in the
name of the United States. If no such
officer has been designated by local law
or if the officer designated by local law
fails to issue the necessary documents,
the district director is authorized to
issue a certificate of redemption for
the property redeemed by the United
States.

(2) Filing. The district director shall,
without delay, cause either the docu-
ments issued by the local officer or the
certificate of redemption executed by
the district director to be filed with
the local office where certificates of re-
demption are generally filed. If a cer-
tificate of redemption is issued by the
district director and if the State in
which the real property redeemed by
the United States is situated has no of-
fice with which certificates of redemp-
tion may be filed, the district director
shall file the certificate of redemption
in the office of the clerk of the United
States district court for the judicial
district in which the redeemed prop-
erty is situated.

(3) Effect of certificate of redemption. A
certificate of redemption executed pur-
suant to paragraph (c)(1) of this sec-
tion, shall constitute prima facie evi-
dence of the regularity of the redemp-
tion. When a certificate of redemption
is recorded, it shall transfer to the
United States all the rights, title, and
interest in and to the redeemed prop-
erty acquired by the person, from
whom the district director redeemed
the property, by virtue of the sale of
the property. Therefore, if under local
law the purchaser takes title free of
liens junior to the lien of the fore-
closing lienholder, the United States
takes title free of such junior liens
upon redemption of the property. If a
certificate of redemption has been er-
roneously prepared and filed because
the redemption was not effective, the
district director shall issue a document
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revoking such certificate of redemp-
tion and such document shall be con-
clusively binding upon the United
States against a purchaser of the prop-
erty or a holder of a lien upon the prop-
erty.

(4) Application for release of right of re-
demption. Upon application of a party
with a proper interest in the real prop-
erty sold in a nonjudicial sale de-
scribed in section 7425(b) and § 301.7425–
2 which real property is subject to the
right of redemption of the United
States described in this section, the
district director may, in his discretion,
release the right of redemption with re-
spect to the property. The application
for the release shall be submitted in
writing to a district director and shall
contain such information as the dis-
trict director may require. If the dis-
trict director determines that the right
of redemption of the United States is
without value, no amount shall be re-
quired to be paid with respect to the
release of the right of redemption.

[T.D. 7430, 41 FR 35181, Aug. 20, 1976, as
amended by T.D. 8596, 60 FR 28720, June 2,
1995]

§ 301.7426–1 Civil actions by persons
other than taxpayers.

(a) Actions permitted—(1) Wrongful
levy—(i) In general. If a levy has been
made on property or property has been
sold pursuant to a levy, any person
(other than the person against whom is
assessed the tax out of which such levy
arose) may bring a civil action against
the United States in a district court of
the United States based upon such per-
son’s claim—

(A) That such person has an interest
in, or lien on, such property which is
senior to the interest of the United
States; and

(B) That such property was wrong-
fully levied upon.

(ii) Debt owed by another Federal agen-
cy. Section 7426 and this paragraph (a)
apply when a levy is made by the Inter-
nal Revenue Service on a debt owed to
a taxpayer by another Federal agency.
By contrast, section 7426 and this para-
graph (a) do not apply if the Internal
Revenue Service requests payment
from another Federal agency pursuant
to a request for setoff.

(2) Surplus proceeds. If property has
been sold pursuant to levy, any person
(other than the person against whom is
assessed the tax out of which such levy
arose) may bring a civil action against
the United States in a district court of
the United States based upon such per-
son’s claim that he—

(i) Has an interest in or lien on such
property junior to that of the United
States; and

(ii) Is entitled to the surplus proceeds
of such sale.

(3) Substituted sale proceeds. Any per-
son who claims to be legally entitled to
all or any part of the amount which is
held as a fund from the sale of property
pursuant to an agreement described in
section 6325(b)(3) may bring a civil ac-
tion against the United States in a dis-
trict court of the United States to ob-
tain the relief provided by section 7426
(b)(4). It is not necessary that the
claimant be a party to the agreement
which provides for the substitution of
the sale proceeds for the property sub-
ject to the lien.

(b) Adjudication—(1) Wrongful levy. If
the court determines that property has
been wrongfully levied upon, the court
may—

(i) Grant an injunction to prohibit
the enforcement of such levy or to pro-
hibit a sale of such property if such
sale would irreparably injure rights in
the property which are superior to the
rights of the United States in such
property; or

(ii) Order the return of specific prop-
erty if the United States is in posses-
sion of such property; or

(iii) Grant a judgment for the
amount of money levied upon; or

(iv) Grant a judgment for an amount
not exceeding the amount received by
the United States from the sale of such
property (which, in the case of prop-
erty declared purchased by the United
States at a sale, shall be the greater of
the minimum amount determined pur-
suant to section 6335(e) or the amount
received by the United States from the
resale of such property).
For purposes of this paragraph, a levy
is wrongful against a person (other
than the taxpayer against whom the
assessment giving rise to the levy is
made), if (a) the levy is upon property
exempt from levy under section 6334, or

VerDate 11<MAY>2000 13:30 May 01, 2001 Jkt 194096 PO 00000 Frm 00494 Fmt 8010 Sfmt 8010 Y:\SGML\194096T.XXX pfrm08 PsN: 194096T



495

Internal Revenue Service, Treasury § 301.7429–1

(b) the levy is upon property in which
the taxpayer had no interest at the
time the lien arose or thereafter, or (c)
the levy is upon property with respect
to which such person is a purchaser
against whom the lien is invalid under
section 6323 or 6324 (a)(2) or (b), or (d)
the levy or sale pursuant to levy will
or does effectively destroy or otherwise
irreparably injure such person’s inter-
est in the property which is senior to
the Federal tax lien. A levy may be
wrongful against a holder of a senior
lien upon the taxpayer’s property
under certain circumstances although
legal rights to enforce his interest sur-
vive the levy procedure. For example,
the levy may be wrongful against such
a person if the property is an obliga-
tion which is collected pursuant to the
levy rather than sold and nothing
thereafter remains for the senior
lienholder, or the property levied upon
is of such a nature that when it is sold
at a public sale the property subject to
the senior lien is not available for the
senior lienholder as a realistic source
for the enforcement of his interest.
Some of the factors which should be
taken into account in determining
whether property remains or will re-
main a realistic source from which the
senior lienholder may realize collec-
tion are: (1) The nature of the property,
(2) the number of purchasers, (3) the
value of each unit sold or to be sold, (4)
whether, as a direct result of the dis-
traint sale, the costs of realizing col-
lection from the security have or will
be so substantially increased as to
render the security substantially val-
ueless as a source of collection, and (5)
whether the property subject to the
distraint sale constitutes substantially
all of the property available as security
for the payment of the indebtedness to
the senior lienholder.

(2) Example. The provisions of sub-
paragraph (1) of this paragraph (b) may
be illustrated by the following exam-
ple:

Example. On April 10, 1972, A makes a
$10,000 loan to B which is partially secured
by a $5,000 obligation owed to B by C. Under
local law, A’s security interest in the obliga-
tion owed to B by C is protected against a
subsequent judgment lien arising out of an
unsecured obligation. Thus, under section
6323(h)(1), A’s security interest exists as of
April 10, 1972, for purposes of determining

priorities against a tax lien under section
6323. On April 17, 1972, an assessment of $6,000
is made against B with respect to his delin-
quent Federal tax liability. Thereafter, no-
tice of lien is filed pursuant to section 6323(f)
with respect to B’s delinquent tax liability.
On July 10, 1972, a notice of levy is served
upon C to reach the amount owed by him to
B. C pays over the $5,000 obligation in satis-
faction of the levy and, under local law, the
obligation is discharged as to A. Because the
levy effectively destroyed A’s senior security
interest in the obligation owed to B by C, the
levy is wrongful as to A for purposes of sec-
tion 7426. Under these circumstances, the
levy is wrongful with respect to A even if,
under local law. A may have a cause of ac-
tion in contract against B for the $10,000 loan
or may have a cause of action in tort against
C for the amount of the $5,000 payment which
defeated A’s security interest in the obliga-
tion owed by C to B.

(3) Surplus proceeds. If the court de-
termines that the interest or lien of
any party to an action under section
7426 was transferred to the proceeds of
a sale of the property, the court may
grant a judgment in an amount equal
to all or any part of the amount of the
surplus proceeds of such sale. The term
‘‘surplus proceeds’’ means those pro-
ceeds realized on a sale of property re-
maining after application of the provi-
sions of section 6342(a).

(4) Substituted sale proceeds. If the
court determines that a party has an
interest in or lien on the amount held
as a fund pursuant to an agreement de-
scribed in section 6325(b)(3), the court
may grant a judgment in an amount
equal to all or any part of the amount
of such fund.

(c) Effective date. Paragraph (a)(1) of
this section is effective as of December
23, 1993.

[T.D. 7305, 39 FR 9951, Mar. 15, 1974, as
amended by T.D. 8541, 59 FR 26601, May 23,
1994]

§ 301.7429–1 Review of jeopardy and
termination assessment and jeop-
ardy levy procedures; information
to taxpayer.

Not later than 5 days after the day on
which an assessment is made under
section 6851(a), 6852(a), 6861(a), or 6862,
or a levy is made under section 6331(a)
without complying with the notice be-
fore levy provisions of section 6331(d),
the district director shall provide the
taxpayer a written statement setting
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forth the information upon which the
district director relies in authorizing
such assessment or levy.

[T.D. 8453, 57 FR 58985, Dec. 14, 1992]

§ 301.7429–2 Review of jeopardy and
termination assessment and jeop-
ardy levy procedures.

(a) Request for administrative review.
Any request for the review of a jeop-
ardy or termination assessment or
jeopardy levy provided for by section
7429(a)(2) shall be filed with the district
director within 30 days after the state-
ment described in § 301.7429–1 is given
to the taxpayer. However, if no state-
ment is given within the 5 day period
described in § 301.7429–1, any request for
review of the jeopardy or termination
assessment or jeopardy levy shall be
filed within 35 days after the date such
assessment or levy is made. Such re-
quest shall be in writing, shall state
fully the reasons for the request, and
shall be supported by such evidence as
will enable the district director to
make the redetermination described in
section 7429(a)(3).

(b) Administrative review. In deter-
mining whether the assessment is rea-
sonable and the amount assessed is ap-
propriate, or whether the jeopardy levy
is reasonable, the district director
shall take into account not only infor-
mation available at the time the as-
sessment or jeopardy levy is made but
also information which subsequently
becomes available.

(c) Abatement of assessment. For rules
relating to the abatement of assess-
ments made under sections 6851 and
6861 see § § 301.6861–1(e), 301.6861–1(f) and
1.6851–1(d) of this chapter.

[T.D. 8453, 57 FR 58985, Dec. 14, 1992]

§ 301.7429–3 Review of jeopardy and
termination assessment and jeop-
ardy levy procedures; judicial ac-
tion.

(a) Time for bringing judicial action. An
action for judicial review described in
section 7429(b) may be instituted by the
taxpayer during the period beginning
on the earlier of—

(1) The date the district director no-
tifies the taxpayer of the determina-
tion described in section 7429(a)(3) and
ending on the 90th day thereafter; or

(2) The 16th day after the request de-
scribed in section 7429(a)(2) was made
by the taxpayer and ending on the 90th
day thereafter.

(b) Extension of period for judicial re-
view. The United States Government
may not by itself seek an extension of
the 20 day period described in section
7429(b)(3), but it may join with the tax-
payer in seeking such an extension.

(c) Jurisdiction for determination.—In
general, the United States district
court will have exclusive jurisdiction
over any civil action for a determina-
tion described in section 7429(b). How-
ever, if a petition for a redetermina-
tion of a deficiency has been timely
filed with the Tax Court prior to the
making of an assessment or levy that
is subject to the section 7429 review
procedures, and one or more of the
taxes and tax periods before the Tax
Court as a result of the petition is also
included in the written statement that
was provided to the taxpayer, then the
Tax Court will have jurisdiction con-
current with the district courts over
any civil action for a judicial deter-
mination with respect to all the taxes
and tax periods included in the written
statement. In all other cases, the ap-
propriate United States district court
continues to have exclusive jurisdic-
tion over such an action.

[T.D. 8453, 57 FR 58985, Dec. 14, 1992]

§ 301.7430–0 Table of contents.
This section lists the captions that

appear in §§ 301.7430–1 through 301.7430–
6.

§ 301.7430–1 Exhaustion of administrative
remedies.

(a) In general.
(b) Requirements.
(1) In general.
(2) Participates.
(3) Tax matter.
(4) Failure to agree to extension of time for

assessments.
(c) Revocation of a determination that an or-

ganization is described in section 501(c)(3).
(d) Actions involving summonses, levies,

liens, jeopardy and termination assess-
ments, etc.

(e) Exception to requirement that party pur-
sue administrative remedies.

(f) Examples.
(g) Effective date.
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§ 301.7430–2 Requirements and procedures for
recovery of reasonable administrative costs.

(a) Introduction.
(b) Requirements for recovery.
(1) Determination by the Internal Revenue

Service.
(i) Jurisdiction.
(ii) Administrative proceeding.
(iii) Administrative proceeding date.
(iv) Reasonable administrative costs.
(v) Prevailing party.
(vi) Not unreasonably protracted.
(vii) Procedural requirements.
(2) Determination by court.
(c) Procedure for recovering reasonable ad-

ministrative costs.
(1) In general.
(2) Where request must be filed.
(3) Contents of request.
(i) Statements.
(ii) Affidavit or affidavits.
(iii) Documentation and information.
(4) Form of request.
(5) Period for requesting costs from the In-

ternal Revenue Service.
(6) Notice.
(7) Appeal to Tax Court.
(d) Unreasonable protraction of administra-

tive proceeding.
(e) Examples.

§ 301.7430–3 Administrative proceeding and
administrative proceeding date.

(a) Administrative proceeding.
(b) Collection action.
(c) Administrative proceeding date.
(1) General rule.
(2) Notice of the decision of the Internal Rev-

enue Service Office of Appeals.
(3) Notice of deficiency.
(d) Examples.

§ 301.7430–4 Reasonable administrative costs.

(a) In general.
(b) Costs described.
(1) In general.
(2) Representative and specially qualified

representative.
(i) Representative.
(ii) Specially qualified representative.
(3) Limitation on fees for a representative.
(i) In general.
(ii) Cost of living adjustment.
(iii) Special factor adjustment.
(c) Certain costs excluded.
(1) Costs not incurred in an administrative

proceeding.
(2) Costs incurred in an administrative pro-

ceeding but not reasonable.
(i) In general.
(ii) Special rule for expert witness’ fees on

issue of prevailing market rates.
(3) Litigation costs.
(4) Examples.

§ 301.7430–5 Prevailing party.

(a) In general.
(b) Position of the Internal Revenue Service.
(c) Substantially justified.
(1) In general.
(2) Exception.
(3) Presumption.
(d) Amount in controversy.
(e) Most significant issue or set of issues pre-

sented.
(f) Net worth and size limitations.
(1) Individuals and estates.
(2) Others.
(3) Special rule for charitable organizations

and certain cooperatives.
(g) Determination of prevailing party.
(h) Examples.

§ 301.7430–6 Effective date.

[T.D. 8542, 59 FR 29360, June 7, 1994, as
amended by T.D. 8725, 62 FR 39118, July 22,
1997]

§ 301.7430–1 Exhaustion of administra-
tive remedies.

(a) In general. Section 7430(b)(1) pro-
vides that a court shall not award rea-
sonable litigation costs in any civil tax
proceeding under section 7430(a) unless
the court determines that the pre-
vailing party has exhausted the admin-
istrative remedies available to the
party within the Internal Revenue
Service. This section sets forth the cir-
cumstances in which such administra-
tive remedies shall be deemed to have
been exhausted.

(b) Requirements—(1) In general. A
party has not exhausted the adminis-
trative remedies available within the
Internal Revenue Service with respect
to any tax matter for which an Appeals
office conference is available under
§§ 601.105 and 601.106 of this chapter
(other than a tax matter described in
paragraph (c) of this section) unless—

(i) The party, prior to filing a peti-
tion in the Tax Court or a civil action
for refund in a court of the United
States (including the Court of Federal
Claims), participates, either in person
or through a qualified representative
described in § 601.502 of this chapter, in
an Appeals office conference; or

(ii) If no Appeals office conference is
granted, the party, prior to the
issuance of a statutory notice in the
case of a petition in the Tax Court or
the issuance of a notice of disallowance
in the case of a civil action for refund
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in a court of the United States (includ-
ing the Court of Federal Claims)—

(A) Requests an Appeals office con-
ference in accordance with §§ 601.105
and 601.106 of this chapter; and

(B) Files a written protest if a writ-
ten protest is required to obtain an Ap-
peals office conference.

(2) Participates. For purposes of this
section, a party or qualified represent-
ative of the party described in § 601.502
of this chapter participates in an Ap-
peals office conference if the party or
qualified representative discloses to
the Appeals office all relevant informa-
tion regarding the party’s tax matter
to the extent such information and its
relevance were known or should have
been known to the party or qualified
representative at the time of such con-
ference.

(3) Tax matter. For purposes of this
section, ‘‘tax matter’’ means a matter
in connection with the determination,
collection or refund of any tax, inter-
est, penalty, addition to tax or addi-
tional amount under the Internal Rev-
enue Code.

(4) Failure to agree to extension of time
for assessments. Any failure by the pre-
vailing party to agree to an extension
of the time for the assessment of any
tax will not be taken into account for
purposes of determining whether the
prevailing party has exhausted the ad-
ministrative remedies available to the
party within the Internal Revenue
Service.

(c) Revocation of a determination that
an organization is described in section
501(c)(3). A party has not exhausted the
administrative remedies available
within the Internal Revenue Service
with respect to a revocation of a deter-
mination that it is an organization de-
scribed in section 501(c)(3) unless, prior
to filing a declaratory judgment action
under section 7428, the party has ex-
hausted its administrative remedies in
accordance with section 7428, and any
regulations, rules, and revenue proce-
dures thereunder.

(d) Actions involving summonses, levies,
liens, jeopardy and termination assess-
ments, etc. (1) A party has not ex-
hausted the administrative remedies
available within the Internal Revenue
Service with respect to a matter other
than one to which paragraph (b) or (c)

of this section applies (including sum-
monses, levies, liens, and jeopardy and
termination assessments) unless, prior
to filing an action in a court of the
United States (including the Tax Court
and the Court of Federal Claims)—

(i) The party submits to the district
director of the district having jurisdic-
tion over the dispute a written claim
for relief reciting facts and cir-
cumstances sufficient to show the na-
ture of the relief requested and that
the party is entitled to such relief; and

(ii) The district director has denied
the claim for relief in writing or failed
to act on the claim within a reasonable
period after such claim is received by
the district director.

(2) For purposes of this paragraph
(d)(2), a reasonable period is—

(i) The 5-day period preceding the fil-
ing of a petition to quash an adminis-
trative summons issued under section
7609;

(ii) The 5-day period preceding the
filing of a wrongful levy action in
which a demand for the return of prop-
erty is made;

(iii) The period expressly provided for
administrative review of the party’s
claim by an applicable provision of the
Internal Revenue Code that expressly
provides for the pursuit of administra-
tive remedies (such as the 16-day period
provided under section 7429(b)(1)(B) re-
lating to review of jeopardy assessment
procedures); or

(iv) The 60-day period following re-
ceipt of the claim for relief in all other
cases.

(e) Exception to requirement that party
pursue administrative remedies. If the
conditions set forth in paragraph (e)(1),
(e)(2), (e)(3), or (e)(4) of this section are
satisfied, a party’s administrative rem-
edies within the Internal Revenue
Service shall be deemed to have been
exhausted for purposes of section 7430.

(1) The Internal Revenue Service no-
tifies the party in writing that the pur-
suit of administrative remedies in ac-
cordance with paragraphs (b), (c), and
(d) of this section is unnecessary.

(2) In the case of a petition in the
Tax Court—

(i) The party did not receive a notice
of proposed deficiency (30-day letter)
prior to the issuance of the statutory
notice and the failure to receive such
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notice was not due to actions of the
party (such as a failure to supply re-
quested information or a current mail-
ing address to the district director or
service center having jurisdiction over
the tax matter); and

(ii) The party does not refuse to par-
ticipate in an Appeals office conference
while the case is in docketed status.

(3) In the case of a civil action for re-
fund involving a tax matter other than
a tax matter described in paragraph
(e)(4) of this section, the party—

(i) Participates in an Appeals office
conference with respect to the tax mat-
ter prior to issuance of a statutory no-
tice of deficiency with respect to such
tax matter; or

(ii) Did not receive written notifica-
tion that an Appeals office conference
was available prior to issuance of a no-
tice of disallowance and the failure to
receive such a notification was not due
to the actions of the party (such as the
failure to supply requested information
or a current mailing address to the dis-
trict director or service center having
jurisdiction over the tax matter); or

(iii) Did not receive either written or
oral notification that an Appeals office
conference had been granted within six
months from the date of the filing of
the claim for refund and the failure to
receive such notice was not due to ac-
tions of the party (such as the failure
to supply requested information or a
current mailing address to the district
director or service center having juris-
diction over the tax matter).

(4) In the case of a civil action for re-
fund involving a tax matter under sec-
tions 6703 or 6694—

(i) The party did not receive a notice
of proposed disallowance prior to
issuance of a notice of disallowance
and the failure to receive such notice
was not due to actions of the party
(such as the failure to supply requested
information or a current mailing ad-
dress to the district director or service
center having jurisdiction over the tax
matter); or

(ii) During the six-month period fol-
lowing the day on which the party’s
claim for refund is filed, the party’s
claim for refund is not denied, and the
Internal Revenue Service has failed to
process the claim with due diligence.

(f) Examples. The provisions of this
section may be illustrated by the fol-
lowing examples:

Example 1. Taxpayer A exchanges property
held for investment for similar property and
claims that the gain on the exchange is not
recognized under section 1031. The Internal
Revenue Service conducts a field examina-
tion and determines that there has not been
a like-kind exchange. No agreement is
reached on the matter and a notice of pro-
posed deficiency (30-day letter) is sent to A.
A does not file a request for an Appeals office
conference. A pays the amount of the pro-
posed deficiency and files a claim for refund.
A notice of proposed disallowance is issued
by the Internal Revenue Service. A does not
request an Appeals office conference and, in-
stead, files a civil action for refund in a
United States District Court. A has not ex-
hausted the administrative remedies avail-
able within the Internal Revenue Service.

Example 2. Assume the same facts as in Ex-
ample 1 except that, after receiving the no-
tice of proposed deficiency (30-day letter), A
files a request for an Appeals office con-
ference. No agreement is reached at the con-
ference. A pays the amount of the proposed
deficiency and files a claim for refund. A no-
tice of proposed disallowance is issued by the
Internal Revenue Service. A does not request
an Appeals office conference and files a civil
action for refund in a United States District
Court. A has exhausted the administrative
remedies available within the Internal Rev-
enue Service.

Example 3. Assume the same facts as in Ex-
ample 1 except A first requests an Appeals of-
fice conference after A’s receipt of the notice
of proposed disallowance. A is granted an Ap-
peals office conference and A participates in
such conference. A has exhausted the admin-
istrative remedies available within the In-
ternal Revenue Service.

Example 4. Taxpayer B receives a notice of
proposed deficiency (30-day letter) after com-
pletion of a field examination. B provided to
the Internal Revenue Service during the ex-
amination all relevant information under
the taxpayer’s control and all relevant legal
arguments supporting the taxpayer’s posi-
tion. B properly requests an Appeals office
conference. The Appeals office, to obtain an
additional period of time to consider the tax
matter, requests that B sign Form 872 to ex-
tend the time for an assessment of tax, but
B declines. Appeals then denies the request
for a conference and issues a notice of defi-
ciency. B has exhausted the administrative
remedies available within the Internal Rev-
enue Service.

Example 5. Taxpayer C receives a notice of
proposed deficiency (30-day letter) and a
written statement that C need not file a
written protest or request an Appeals office
conference since a conference will not be
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granted. C files a petition in the Tax Court
after receiving the statutory notice of defi-
ciency. C’s administrative remedies within
the Internal Revenue Service are deemed to
have been exhausted.

Example 6. On January 2, the Internal Rev-
enue Service serves a summons issued under
section 7609 on third-party recordkeeper D to
produce records of taxpayer E. On January 5,
notice of the summons is given to E. The last
day on which E may file a petition in a court
of the United States to quash the summons
is January 25. Thereafter, E files a written
claim for relief with the district director
having jurisdiction over the matter together
with a copy of the summons. The claim and
copy are received by the district director on
January 20. On January 25, E files a petition
to quash the summons. E has exhausted the
administrative remedies available within the
Internal Revenue Service.

Example 7. A notice of Federal tax lien is
filed in County M on March 3, in the name of
F. On April 2, F pays the entire liability
thereby satisfying the lien. On May 2, F files
a written claim with the district director
having jurisdiction over the tax matter de-
manding a certificate of release of lien.
Thereafter, F provides the district director
with a copy of the notice of Federal tax lien
and a copy of the canceled check in satisfac-
tion of the lien, which are received by the
district director on May 15. F’s claim is
deemed to have been filed on May 15. Accord-
ingly, F must wait until after July 14 (60
days following the filing of the claim for re-
lief on May 15) to commence an action, in
order to have exhausted the administrative
remedies available within the Internal Rev-
enue Service.

Example 8. A revenue officer seizes an auto-
mobile to effect collection of G’s liability on
January 10. On January 22, H submits a writ-
ten claim to the district director having ju-
risdiction over the tax matter claiming that
H purchased the automobile from G for an
adequate consideration before the tax lien
against G arose, and demands immediate re-
turn of the automobile. A copy of the title
certificate and H’s canceled check are sub-
mitted with the claim. The claim is received
by the district director on January 25. On
January 30, H brings a wrongful levy action.
H has exhausted the administrative remedies
available within the Internal Revenue Serv-
ice.

Example 9. The Internal Revenue Service
issues a revenue ruling which holds that ear
piercing does not affect a function or struc-
ture of the body within the meaning of sec-
tion 213 and therefore is not deductible. Tax-
payer I deducts the costs of ear piercing and,
following an examination, receives a notice
of proposed deficiency (30-day letter) dis-
allowing the treatment of such costs. Be-
cause of the revenue ruling, I believes a con-
ference would not aid in the resolution of the

tax dispute. Accordingly, I does not request
an Appeals office conference. After receiving
a statutory notice of deficiency, I files a pe-
tition in the Tax Court. I has not exhausted
the administrative remedies available within
the Internal Revenue Service. The issuance
of a revenue ruling covering the same fact
situation but taking a contrary position does
not constitute notification by the Internal
Revenue Service to I that the pursuit of ad-
ministrative remedies is unnecessary. Simi-
larly, the issuance to I of a private letter
ruling or technical advice does not con-
stitute notification by the Internal Revenue
Service that the pursuit of administrative
remedies is unnecessary.

Example 10. Taxpayer J is assessed a pen-
alty under section 6701 for aiding in the un-
derstatement of the tax liability of another
person. J pays 15% of the penalty in accord-
ance with section 6703 and files a claim for
refund on June 15. J is not issued a notice of
proposed disallowance and thus cannot par-
ticipate in an Appeals office conference with-
in six months of the filing of the claim for
refund. J brings an action on December 23. J
has exhausted the administrative remedies
available within the Internal Revenue Serv-
ice.

Example 11. Taxpayer K receives a notice of
proposed deficiency (30-day letter) and nei-
ther requests nor participates in an Appeals
office conference. The Service then issues a
statutory notice of deficiency (90-day letter).
Upon receiving the statutory notice, and
after filing a petition with the Tax Court, K
requests an Appeals office conference. K has
not exhausted the administrative remedies
available within the Internal Revenue Serv-
ice because the request for an Appeals office
conference was made after the issuance of
the statutory notice.

(g) Effective date. This section applies
to court proceedings described in sec-
tion 7430 filed in a court of the United
States (including the Tax Court) after
May 7, 1992.

[T.D. 8543, 59 FR 29357, June 7, 1994, as
amended by T.D. 8725, 62 FR 39118, July 22,
1997]

§ 301.7430–2 Requirements and proce-
dures for recovery of reasonable ad-
ministrative costs.

(a) Introduction. Section 7430(a)(1)
provides for the recovery, under cer-
tain circumstances, of reasonable ad-
ministrative costs incurred in connec-
tion with an administrative proceeding
before the Internal Revenue Service.
Paragraph (b) of this section lists the
requirements that a taxpayer must
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meet to be entitled to an award of rea-
sonable administrative costs.

(b) Requirements for recovery—(1) De-
termination by the Internal Revenue Serv-
ice. The Internal Revenue Service will
grant a taxpayer’s request for recovery
of reasonable administrative costs in-
curred in connection with an adminis-
trative proceeding under section 7430
and this section only if—

(i) Jurisdiction. The underlying sub-
stantive issues or the issue of reason-
able administrative costs are not, and
have never been, before any court of
the United States (including the Tax
Court or United States Court of Fed-
eral Claims) with jurisdiction over
those issues;

(ii) Administrative proceeding. The
costs were incurred in connection with
an administrative proceeding as de-
fined in § 301.7430–3(a);

(iii) Administrative proceeding date.
The costs were incurred on or after the
administrative proceeding date as de-
fined in § 301.7430–3(c);

(iv) Reasonable administrative costs.
The costs were reasonable administra-
tive costs as defined in § 301.7430–4;

(v) Prevailing party. The taxpayer is a
prevailing party as defined in § 301.7430–
5;

(vi) Not unreasonably protracted. The
administrative proceeding was not un-
reasonably protracted by the taxpayer
as discussed in paragraph (d) of this
section; and

(vii) Procedural requirements. The tax-
payer follows the procedures set forth
in paragraph (c) of this section.

(2) Determination by court. Although
the Internal Revenue Service will not
grant a request for reasonable adminis-
trative costs where the requirements of
paragraph (b)(1)(i) of this section are
not met, a taxpayer may file a claim
for reasonable administrative costs
with the court with jurisdiction over
the judicial proceeding. The court may
award the taxpayer reasonable admin-
istrative costs under section 7430(a).
Under section 7430(c)(4)(C)(ii), where
the final determination with respect to
the tax, interest, or penalty at issue is
made by a court, the court determines
whether the taxpayer qualifies as a
prevailing party. Thus, where the re-
quirements of paragraph (b)(1)(i) of this

section are not met, the taxpayer’s
only possibility of obtaining an award
of reasonable administrative costs is to
obtain an award of such costs from the
court. In the event the court awards
reasonable administrative costs, it
may also award litigation costs for the
reasonable costs of pursuing the claim
for reasonable administrative costs,
provided the requirements under sec-
tion 7430 regarding an award of reason-
able administrative costs are satisfied
with respect to such costs. A claim
filed with the court should be made in
accordance with the rules of the court.

(c) Procedure for recovering reasonable
administrative costs—(1) In general. The
Internal Revenue Service will not
award administrative costs under sec-
tion 7430 unless the taxpayer files a
written request to recover reasonable
administrative costs in accordance
with the provisions of this section.

(2) Where request must be filed. A re-
quest required by paragraph (c)(1) of
this section must be filed with the In-
ternal Revenue Service personnel who
have jurisdiction over the tax matter
underlying the claim for the costs.
However, if those persons are unknown
to the taxpayer making the request,
the taxpayer may send the request to
the District Director for the district
that considered the underlying matter.

(3) Contents of request. The request
must be in writing and must contain
the following statements, affidavits,
documentation, and information with
regard to the taxpayer’s administrative
proceeding—

(i) Statements. (A) A statement that
the underlying substantive issues or
the issue of reasonable administrative
costs are not, and have never been, be-
fore any court of the United States (in-
cluding the Tax Court or United States
Court of Federal Claims) with jurisdic-
tion over those issues;

(B) A clear and concise statement of
the reasons why the taxpayer alleges
that the position of the Internal Rev-
enue Service in the administrative pro-
ceeding was not substantially justified.
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For administrative proceedings com-
menced after July 30, 1996, if the tax-
payer alleges that the Internal Rev-
enue Service did not follow any appli-
cable published guidance, the state-
ment must identify all applicable pub-
lished guidance that the taxpayer al-
leges that the Internal Revenue Serv-
ice did not follow. For purposes of this
paragraph (c)(3)(i)(B), the term applica-
ble published guidance means final or
temporary regulations, revenue rul-
ings, revenue procedures, information
releases, notices, announcements, and,
if issued to the taxpayer, private letter
rulings, technical advice memoranda,
and determination letters. Also, for
purposes of this paragraph (c)(3)(i)(B),
the term administrative proceeding in-
cludes only those administrative pro-
ceedings or portions of administrative
proceedings occurring on or after the
administrative proceeding date as de-
fined in § 301.7430–3(c);

(C) A statement sufficient to dem-
onstrate that the taxpayer has sub-
stantially prevailed as to the amount
in controversy or with respect to the
most significant issue or set of issues
presented in the proceeding;

(D) A statement that the taxpayer
has not unreasonably protracted the
portion of the administrative pro-
ceeding for which the taxpayer is re-
questing costs; and

(E) A statement supported by a de-
tailed affidavit executed by the tax-
payer or the taxpayer’s representative
that sets forth the nature and amount
of each specific item of reasonable ad-
ministrative costs for which the tax-
payer is seeking recovery.

(ii) Affidavit or affidavits. (A) An affi-
davit executed by the taxpayer stating
that the taxpayer meets the net worth
and size limitations of § 301.7430–5(f);

(B) An affidavit supporting the state-
ment described in paragraph (c)(3)(i)(E)
of this section; and

(C) In the case of administrative pro-
ceedings commenced after July 30, 1996,
if more than $110 per hour, as adjusted
by an increase in the cost of living as
set forth in § 301.7430–4(b)(3), is claimed
for the fees of a representative in con-
nection with the administrative pro-
ceeding, then an affidavit that special-
ized skills and distinctive knowledge as
described in that section were nec-

essary in the representation of the tax-
payer in the proceeding and that there
is a limited availability of representa-
tives possessing such skills and knowl-
edge as described in that section, or an
affidavit that another special factor is
applicable.

(iii) Documentation and information.
(A) A copy of the billing records of the
representative for the requested fees;
and

(B) An address at which the taxpayer
wishes to receive notice of the deter-
mination of the Internal Revenue Serv-
ice with regard to the request for rea-
sonable administrative costs.

(4) Form of Request. No specific form
is required for the request other than
one which satisfies the requirements of
paragraph (c)(3) of this section. Where
practicable the required statements
may be included in a single document.
Similarly, where practicable, the re-
quired affidavits may be combined in a
single affidavit to the extent they are
to be executed by the same person.

(5) Period for requesting costs from the
Internal Revenue Service. To recover
reasonable administrative costs pursu-
ant to section 7430 and this section, the
taxpayer must file a request for costs
no later than 90 days after the date the
final decision of the Internal Revenue
Service with respect to all tax, addi-
tions to tax and penalties at issue in
the administrative proceeding is
mailed, or otherwise furnished, to the
taxpayer. The final decision of the In-
ternal Revenue Service for purposes of
this section is the document which re-
solves the tax liability of the taxpayer
with regard to all tax, additions to tax
and penalties at issue in the adminis-
trative proceeding (such as a Form 870
or closing agreement), or a notice of
assessment for that liability (such as
the notice and demand under section
6303), whichever is earlier mailed, or
otherwise furnished, to the taxpayer.
For purposes of this section, if the 90th
day falls on a Saturday, Sunday, or a
legal holiday, the 90-day period shall
end on the next succeeding day which
is not a Saturday, Sunday, or a legal
holiday. The term legal holiday means
a legal holiday in the District of Co-
lumbia. If the request for costs is to be
filed with the Internal Revenue Service
at an office of the Internal Revenue

VerDate 11<MAY>2000 13:30 May 01, 2001 Jkt 194096 PO 00000 Frm 00502 Fmt 8010 Sfmt 8010 Y:\SGML\194096T.XXX pfrm08 PsN: 194096T



503

Internal Revenue Service, Treasury § 301.7430–3

Service located outside the District of
Columbia but within an internal rev-
enue district, the term legal holiday
also means a Statewide legal holiday
in the State where such office is lo-
cated.

(6) Notice. The Internal Revenue Serv-
ice is authorized, but not required, to
notify the taxpayer of its decision to
grant or deny (in whole or in part) an
award for reasonable administrative
costs under section 7430 and this sec-
tion by certified mail or registered
mail. If the Internal Revenue Service
does not respond on the merits to a re-
quest by the taxpayer for an award of
reasonable administrative costs filed
under paragraph (c)(1) of this section
within 6 months after such request is
filed, the Internal Revenue Service’s
failure to respond may be considered
by the taxpayer as a decision of the In-
ternal Revenue Service denying an
award for reasonable administrative
costs.

(7) Appeal to Tax Court. A taxpayer
may appeal a decision by the Internal
Revenue Service denying (in whole or
in part) a request for reasonable ad-
ministrative costs under section 7430
and this section by filing a petition for
reasonable administrative costs with
the Tax Court. The petition must be in
accordance with the Tax Court’s Rules
of Practice and Procedure and must be
filed with the Tax Court after the In-
ternal Revenue Service denies (in
whole or in part) the taxpayer’s re-
quest for reasonable administrative
costs.

(d) Unreasonable protraction of admin-
istrative proceeding. An award of reason-
able administrative costs will not be
made where the taxpayer unreasonably
protracted the administrative pro-
ceeding. However, a taxpayer that un-
reasonably protracted only a portion of
the administrative proceeding, but not
other portions of the administrative
proceeding, may recover reasonable ad-
ministrative costs for the portion(s) of
the administrative proceeding that the
taxpayer did not unreasonably pro-
tract, if the requirements of paragraph
(b)(1) of this section are otherwise sat-
isfied.

(e) Examples. The provisions of this
section are illustrated by the following
examples:

Example 1. Taxpayer A receives a notice of
proposed deficiency (30-day letter). A re-
quests and is granted Appeals office consid-
eration. Appeals requests that A submit cer-
tain documents as substantiation for the tax
matters at issue. Although A complies with
this request, the information is misdirected
and not considered by Appeals. Appeals then
issues a notice of deficiency. A does not file
a petition with the Tax Court. After receiv-
ing the notice of deficiency, A convinces Ap-
peals that the notice of deficiency is incor-
rect and that A owes no tax. Appeals then
closes the case showing a zero deficiency and
mails A a notice to this effect. Assuming
that the other requirements of this section
are satisfied, A may recover reasonable ad-
ministrative costs incurred after the date of
the notice of deficiency (the administrative
proceeding date). To recover these costs, A
must file a request for costs with the Ap-
peals office personnel who settled A’s tax
matter, or if that person is unknown to A,
with the District Director of the district
which considered the underlying matter,
within 90 days after the date of mailing of
the Office of Appeals’ final decision that A
owes no tax.

Example 2. Assume the same facts as in Ex-
ample 1, except that after receipt of the no-
tice of deficiency, A meets with an Appeals
officer, but no agreement is reached on the
tax matters at issue. A then files a petition
with the Tax Court and prevails. Since the
underlying tax issues have been determined
by a court, the Internal Revenue Service will
not grant a request for recovery of the rea-
sonable administrative costs incurred by A.
To recover reasonable administrative costs,
A must file a claim with the Tax Court as
prescribed under the Tax Court’s Rules of
Practice and Procedure.

[T.D. 8542, 59 FR 29360, June 7, 1994, as
amended by T.D. 8725, 62 FR 39118, July 22,
1997]

§ 301.7430–3 Administrative pro-
ceeding and administrative pro-
ceeding date.

(a) Administrative proceeding. For pur-
poses of section 7430, an administrative
proceeding generally means any proce-
dure or other action before the Internal
Revenue Service that is commenced
after November 10, 1988. However, an
administrative proceeding does not in-
clude—

(1) Proceedings involving matters of
general application, including hearings
on regulations, comments on forms, or
proceedings involving revenue rulings
or revenue procedures;
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(2) Proceedings involving requests for
private letter rulings or similar deter-
minations;

(3) Proceedings involving technical
advice memoranda, except those sub-
mitted after the administrative pro-
ceeding date (as defined in paragraph
(c) of this section); and

(4) Proceedings in connection with
collection actions (as defined in para-
graph (b) of this section), including
proceedings under sections 7432 or 7433.

(b) Collection action. A collection ac-
tion generally includes any action
taken by the Internal Revenue Service
to collect a tax (or any interest, addi-
tional amount, addition to tax, or pen-
alty, together with any costs in addi-
tion to the tax) or any action taken by
a taxpayer in response to the Internal
Revenue Service’s act or failure to act
in connection with the collection of a
tax (including any interest, additional
amount, addition to tax, or penalty, to-
gether with any costs in addition to
the tax). For example, a collection ac-
tion for purposes of section 7430 and
this section includes any action taken
by the Internal Revenue Service under
chapter 64 of subtitle F to collect a tax.
Collection actions also include those
actions taken by a taxpayer to remedy
the Internal Revenue Service’s failure
to release a lien under section 6325 and
to remedy any unauthorized collection
action as defined by section 7433. How-
ever, an action or procedure directly
relating to a claim for refund filed with
the Service Center’s Collection Branch
or District Director’s Collection Divi-
sion after payment of an assessed tax is
not a collection action.

(c) Administrative proceeding date—(1)
General rule. For purposes of section
7430 and the regulations thereunder,
the term administrative proceeding
date means the earlier of—

(i) The date of the receipt by the tax-
payer of the notice of the decision of
the Internal Revenue Service Office of
Appeals; or

(ii) The date of the notice of defi-
ciency.

(2) Notice of the decision of the Internal
Revenue Service Office of Appeals. For
purposes of section 7430 and the regula-
tions thereunder, a notice of the deci-
sion of the Internal Revenue Service
Office of Appeals is the final written

document, mailed or delivered to the
taxpayer, that is signed by an indi-
vidual in the Office of Appeals who has
been delegated the authority to settle
the dispute on behalf of the Commis-
sioner, and states or indicates that the
notice is the final determination of the
entire case. A notice of claim disallow-
ance issued by the Office of Appeals is
a notice of the decision of the Internal
Revenue Service Office of Appeals.
Solely for purposes of determining the
administrative proceeding date, a no-
tice of deficiency issued by the Office
of Appeals is not a notice of the deci-
sion of the Internal Revenue Service
Office of Appeals.

(3) Notice of deficiency. A notice of de-
ficiency is a notice described in section
6212(a), including a notice rescinded
pursuant to section 6212(d). For pur-
poses of determining reasonable admin-
istrative costs under section 7430 and
the regulations thereunder, a notice of
final partnership administrative ad-
justment described in section 6223(a)(2)
will be treated as a notice of defi-
ciency. A notice of final S corporation
administrative adjustment issued pur-
suant to section 6223(a)(2) as made ap-
plicable to subchapter S items by sec-
tion 6244 will also be treated as a no-
tice of deficiency.

(d) Examples. The provisions of this
section are illustrated by the following
examples:

Example 1. Taxpayer A receives a notice of
proposed deficiency (30-day letter). A files a
request for and is granted an Appeals office
conference. At the conference, an agreement
is reached on the tax matters at issue. A
cannot recover any costs because they were
not incurred on or after the administrative
proceeding date, which is the earlier of the
date of receipt by the taxpayer of the notice
of the decision of the Internal Revenue Serv-
ice Office of Appeals, or the date of the no-
tice of deficiency.

Example 2. Taxpayer B receives a notice of
proposed deficiency (30-day letter). B pays
the amount of the proposed deficiency and
files a claim for refund. B’s claim is dis-
allowed and a notice of proposed disallow-
ance is issued by the District Director. B
does not request an Appeals office conference
and the District Director issues a notice of
claim disallowance. B then files suit in a
United States District Court. B cannot re-
cover reasonable administrative costs be-
cause, although the District Director issued
a notice of claim disallowance, the Internal
Revenue Service did not issue either a notice
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of decision of the Internal Revenue Service
Office of Appeals or a notice of deficiency.

Example 3. Assume the same facts as in Ex-
ample 2, except that after B files a claim for
refund and receives the notice of proposed
disallowance, B requests and is granted Ap-
peals office consideration. No agreement is
reached with Appeals and the Office of Ap-
peals issues a notice of claim disallowance. B
does not file suit in District Court but in-
stead contacts the Appeals office to attempt
to reverse the decision. B convinces the Ap-
peals officer that the notice of claim dis-
allowance is in error. The Appeals officer
then abates the assessment. Because a notice
of claim disallowance issued by Appeals is a
notice of the decision of the Internal Rev-
enue Service Office of Appeals, B may re-
cover reasonable administrative costs in-
curred on or after the receipt of the notice of
claim disallowance (the administrative pro-
ceeding date), but only if the other require-
ments of section 7430 and the regulations
thereunder are satisfied. B cannot recover
the costs incurred prior to receipt of the no-
tice of claim disallowance because they were
incurred before the administrative pro-
ceeding date.

Example 4. Taxpayer C receives a notice of
proposed deficiency (30-day letter). C files a
request for and is granted an Appeals office
conference. At the Appeals conference no
agreement is reached on the tax matters at
issue. The Office of Appeals then issues a no-
tice of deficiency. Upon receiving the notice
of deficiency C does not file a petition with
the Tax Court. Instead, C pays the deficiency
and files a claim for refund. The claim for re-
fund is considered by the Internal Revenue
Service and the District Director issues a no-
tice of proposed disallowance. C requests and
is granted Appeals office consideration. C
convinces Appeals that C’s claim is correct
and Appeals allows C’s claim. C may recover
reasonable administrative costs incurred on
or after the date of the notice of deficiency
(the administrative proceeding date), but
only if the other requirements of section 7430
and the regulations thereunder are satisfied.

Example 5. Taxpayer D receives a District
Director’s Collection Division (Collection)
proposed assessment of trust fund taxes
(Trust Fund Recovery Penalty) pursuant to
section 6672. D requests and is granted Ap-
peals office consideration. Upon consider-
ation, Appeals upholds D’s position. D can-
not recover reasonable administrative costs
because the costs were not incurred on or
after the administrative proceeding date.

Example 6. Taxpayer E files an individual
income tax return showing a balance due. No
payment is made with the return and the In-
ternal Revenue Service assesses the amount
shown on the return. The Internal Revenue
Service issues a notice and demand for tax
pursuant to section 6303. E contacts the Col-
lection Division (Collection) regarding E’s

outstanding liability. No agreement is
reached with respect to the timing of E’s
payment, and Collection issues a notice of
intent to levy pursuant to section 6331(d).
Prior to the levy, E enters into an install-
ment agreement with Collection. The costs
that E incurred in connection with the no-
tice and demand were not incurred in an ad-
ministrative proceeding, but rather in a col-
lection action. Accordingly, E may not re-
cover those costs as reasonable administra-
tive costs under section 7430 and the regula-
tions thereunder.

Example 7. Taxpayer F receives a District
Director’s Collection Division (Collection)
proposed assessment of trust fund taxes
(Trust Fund Recovery Penalty) pursuant to
section 6672. F requests and is granted Ap-
peals office consideration. Appeals considers
the issues and decides to uphold Collection’s
recommended assessment. Appeals notifies F
of this decision in writing. Collection then
assesses the tax. Pursuant to section 6672(b),
within 30 days after the notice and demand is
made, F pays the minimum amount required
to commence a court proceeding, files a
claim for refund, and furnishes the required
bond. Collection then considers and disallows
the claim. Appeals then reconsiders the
claim and reverses its original position, thus
upholding F’s position. Appeals then abates
the assessment. F may recover reasonable
administrative costs incurred after the re-
ceipt of the original decision of Appeals (the
administrative proceeding date) that Ap-
peals was upholding Collection’s rec-
ommended assessment, but only if the other
requirements of section 7430 and the regula-
tions thereunder are satisfied. F cannot re-
cover costs that are attributable to any pro-
cedure or other action before Collection
prior to filing F’s administrative claim for
refund.

[T.D. 8542, 59 FR 29362, June 7, 1994]

§ 301.7430–4 Reasonable administra-
tive costs.

(a) In general. For purposes of section
7430 and the regulations thereunder,
reasonable administrative costs are
any costs described in paragraph (b) of
this section that are incurred in con-
nection with an administrative pro-
ceeding (as defined in § 301.7430–3(a))
and incurred on or after the adminis-
trative proceeding date (as defined in
§ 301.7430–3(c)).

(b) Costs described—(1) In general. The
costs described in this paragraph are
the reasonable and necessary amount
of costs incurred by the taxpayer to
present the taxpayer’s position with re-
spect to the merits of the tax con-
troversy or the recovery of reasonable
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administrative costs. These costs in-
clude—

(i) Any administrative fees or similar
charges imposed by the Internal Rev-
enue Service;

(ii) Reasonable expenses of expert
witnesses;

(iii) Reasonable costs of any study,
analysis, engineering report, test or
project that is necessary for, and in-
curred in preparation of, the taxpayer’s
case; and

(iv) Reasonable fees paid or incurred
for the services of a representative (as
defined in paragraph (b)(2) of this sec-
tion) in connection with the adminis-
trative proceeding.

(2) Representative and specially quali-
fied representative—(i) Representative. A
representative is a person compensated
for services rendered in connection
with the administrative proceeding,
who is authorized to practice before
the Internal Revenue Service or the
Tax Court.

(ii) Specially qualified representative.
For purposes of paragraphs (b)(3)(iii)
and (c)(2)(ii) of this section, a specially
qualified representative is a represent-
ative (as defined in paragraph (b)(2)(i)
of this section) possessing a distinctive
knowledge or a unique and specialized
skill that is necessary to adequately
represent the taxpayer in the pro-
ceeding. Examples of a unique and spe-
cialized skill or distinctive knowledge
would be an identifiable practice spe-
cialty such as patent law or knowledge
of a foreign law or language where such
specialty or knowledge is necessary to
adequately represent the taxpayer in
the proceeding. For purposes of this
paragraph, neither knowledge of tax
law nor experience in representing tax-
payers before the Internal Revenue
Service is considered distinctive
knowledge or a unique and specialized
skill. An extraordinary level of general
representational knowledge and ability
that is useful in all proceedings is not
considered, in and of itself, distinctive
knowledge or a unique and specialized
skill. Specially qualified representa-
tives also do not include those who
have a distinctive knowledge of the un-
derlying subject matter of the con-
troversy in circumstances where such
distinctive knowledge could reasonably
be supplied through the use of an ex-

pert, or could readily be obtained
through literature pertaining to the
subject.

(3) Limitation on fees for a representa-
tive—(i) In general. Except as otherwise
provided in this section, fees described
in paragraph (b)(1)(iv) of this section
that are recoverable under section 7430
and the regulations thereunder as rea-
sonable administrative costs may not
exceed, in the case of proceedings com-
menced after July 30, 1996, $110 per
hour increased by a cost of living ad-
justment (and if appropriate, a special
factor adjustment).

(ii) Cost of living adjustment. The In-
ternal Revenue Service will make a
cost of living adjustment to the $110
per hour limitation for fees incurred in
any calendar year beginning after De-
cember 31, 1996. The cost of living ad-
justment will be an amount equal to
$110 multiplied by the cost of living ad-
justment determined under section
1(f)(3) for the calendar year (sub-
stituting ‘‘calendar year 1995’’ for ‘‘cal-
endar year 1992’’ in section 1(f)(3)(B)). If
the dollar limitation as adjusted by
this cost of living increase is not a
multiple of $10, the dollar amount will
be rounded to the nearest multiple of
$10 (rounding up if the amount is a
multiple of $5).

(B) Percentage adjustment. For pur-
poses of paragraph (b)(3)(ii)(A) of this
section, the base year for determining
the cost of living adjustment is the cal-
endar year 1986. The cost of living ad-
justment for fees incurred in any cal-
endar year subsequent to 1986 is the
percentage (if any) by which the yearly
average CPI–U for the calendar year
immediately prior to the year in which
the fees are incurred exceeds the Janu-
ary CPI–U for the calendar year 1986.

(iii) Special factor adjustment—(A) In
general. If the presence of a special fac-
tor is demonstrated by the taxpayer,
the amount reimbursable is the
amount of reasonable fees paid or in-
curred by the taxpayer in connection
with the proceeding for the services of
a representative as defined in para-
graph (b)(2)(i) of this section.

(B) Special factor. A special factor is a
factor, other than an increase in the
cost of living, which justifies an in-
crease in the $110 per hour limitation
of section 7430(c)(1)(B)(iii). The novelty
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and difficulty of the issues, the unde-
sirability of the case, the work and the
ability of counsel, the results obtained,
and customary fees and awards in
other cases, are factors applicable to a
broad spectrum of litigation and do not
constitute special factors for the pur-
pose of increasing the $110 per hour
limitation. The limited availability of
a specially qualified representative for
the proceeding does constitute a spe-
cial factor justifying an increase in the
$110 per hour limitation.

(C) Limited availability. Unless dis-
puted by the Internal Revenue Service,
limited availability of a specially
qualified representative is established
by demonstrating that a specially
qualified representative for the pro-
ceeding is not available at the $110 per
hour rate (as adjusted for an increase
in the cost of living). Initially, this
showing may be made by submission of
an affidavit signed by the taxpayer or
by the taxpayer’s counsel, that in a
case similar to the taxpayer’s, a spe-
cially qualified representative that
practices within a reasonable distance
from the taxpayer’s principal residence
or principal office would normally
charge a client similar to the taxpayer
at a rate in excess of this amount. If
the Internal Revenue Service chal-
lenges this initial showing, the tax-
payer may submit additional evidence
to establish the limited availability of
a specially qualified representative at
the rate specified above.

(D) Example. The provisions of this
section are illustrated by the following
example:

Example. Taxpayer A is represented by B, a
CPA and attorney with an LL.M. Degree in
Taxation with Highest Honors and who regu-
larly handles cases dealing with TEFRA
partnership issues. B represents A in an ad-
ministrative proceeding involving TEFRA
partnership issues and subject to the provi-
sions of this section. Assuming the taxpayer
qualifies for an award of reasonable adminis-
trative costs by meeting the requirements of
section 7430, the amount of the award attrib-
utable to the fees of B may not exceed the
$110 per hour limitation (as adjusted for the
cost of living), absent a special factor. Under
these facts alone, B is not a specially quali-
fied representative since even extraordinary
knowledge of the tax laws does not con-
stitute distinctive knowledge or a unique
and specialized skill constituting a special
factor.

(c) Certain costs excluded—(1) Costs not
incurred in an administrative proceeding.
Costs that are not reasonable adminis-
trative costs for purposes of section
7430 include any costs incurred in con-
nection with a proceeding that is not
an administrative proceeding within
the meaning of § 301.7430–3.

(2) Costs incurred in an administrative
proceeding but not reasonable—(i) In gen-
eral. Costs incurred in an administra-
tive proceeding that are incurred on or
after the administrative proceeding
date, and that are otherwise described
in paragraph (b) of this section, are not
recoverable unless they are reasonable
in both nature and amount. For exam-
ple, costs normally included in the
hourly rate of the representative by
the custom and usage of the represent-
ative’s profession, when billed sepa-
rately, are not recoverable separate
and apart from the representative’s
hourly rate. Such costs typically in-
clude costs such as secretarial and
overhead expenses. In contrast, costs
which are normally billed separately
may be reasonable administrative costs
that may be recoverable in addition to
the representative’s hourly rate.
Therefore, necessary costs incurred for
travel; expedited mail delivery; mes-
senger service; expenses while on trav-
el; long distance telephone calls; and
necessary copying fees imposed by the
Internal Revenue Service, any court,
bank or other third party, when nor-
mally billed separately from the rep-
resentative’s hourly rate, may be rea-
sonable administrative costs.

(ii) Special Rule for Expert Witness’
Fees on Issue of Prevailing Market Rates.
Under paragraph (b)(3)(iii)(C) of this
section, the taxpayer may initially es-
tablish a limited availability of spe-
cially qualified representatives for the
proceeding by submission of an affi-
davit signed by the taxpayer or by the
taxpayer’s representative. The Internal
Revenue Service may endeavor to
rebut the affidavit submitted on this
issue by demonstrating either that a
specially qualified representative was
not necessary to represent the tax-
payer in the proceeding, that the tax-
payer’s representative is not a spe-
cially qualified representative or that
the prevailing rate for specially quali-
fied representatives does not exceed
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$110 per hour (as adjusted for an in-
crease in the cost of living). Unless the
Internal Revenue Service endeavors to
demonstrate that the prevailing rate
for specially qualified representatives
does not exceed $110 per hour (as ad-
justed for an increase in the cost of liv-
ing), fees for expert witnesses used to
establish prevailing market rates are
not included in the term reasonable ad-
ministrative costs.

(3) Litigation costs. Litigation costs
are not reasonable administrative costs
because they are not incurred in con-
nection with an administrative pro-
ceeding. Litigation costs include—

(i) Costs incurred in connection with
the preparation and filing of a petition
with the United States Tax Court or in
connection with the commencement of
any other court proceeding; and

(ii) Costs incurred after the filing of
a petition with the United States Tax
Court or after the commencement of
any other court proceeding.

(4) Examples. The provisions of this
section are illustrated by the following
examples:

Example 1. Taxpayer A receives a notice of
proposed deficiency (30-day letter). A files a
request for and is granted an Appeals office
conference. At the conference no agreement
is reached on the tax matters at issue. The
Internal Revenue Service then issues a no-
tice of deficiency. Upon receiving the notice
of deficiency, A discontinues A’s administra-
tive efforts and files a petition with the Tax
Court. A’s costs incurred in connection with
the preparation and filing of a petition with
the Tax Court are litigation costs and not
reasonable administrative costs. Further-
more, A’s costs incurred before the adminis-
trative proceeding date (date of the notice of
deficiency as set forth in § 301.7430–3(c)(3)),
are not reasonable administrative costs.

Example 2. Assume the same facts as in Ex-
ample 1 except that after A receives the no-
tice of deficiency, A recontacts Appeals.
Again, A’s costs incurred before the adminis-
trative proceeding date, the date of the no-
tice of deficiency as set forth in § 301.7430–
3(c)(3), are not reasonable administrative
costs. A’s costs incurred in recontacting and
working with Appeals after the issuance of
the notice of deficiency, and up to and in-
cluding the time of filing of the petition, are
reasonable administrative costs. A’s costs in-
curred in connection with the filing of a peti-
tion with the Tax Court are not reasonable
administrative costs because those costs are
litigation costs. Similarly, A’s costs incurred
after the filing of the petition are not rea-

sonable administrative costs, as those are
litigation costs.

[T.D. 8542, 59 FR 29363, June 7, 1994, as
amended by T.D. 8725, 62 FR 39118, July 22,
1997]

§ 301.7430–5 Prevailing party.

(a) In general. For purposes of an
award of reasonable administrative
costs under section 7430 in the case of
administrative proceedings commenced
after July 30, 1996, a taxpayer is a pre-
vailing party only if—

(1) The position of the Internal Rev-
enue Service was not substantially jus-
tified;

(2) The taxpayer substantially pre-
vails as to the amount in controversy
or with respect to the most significant
issue or set of issues presented; and

(3) The taxpayer satisfies the net
worth and size limitations referenced
in paragraph (f) of this section.

(b) Position of the Internal Revenue
Service. The position of the Internal
Revenue Service in an administrative
proceeding is the position taken by the
Internal Revenue Service as of the ad-
ministrative proceeding date (as de-
fined in § 301.7430–3(c)) or any date
thereafter.

(c) Substantially justified—(1) In gen-
eral. The position of the Internal Rev-
enue Service is substantially justified
if it has a reasonable basis in both fact
and law. A significant factor in deter-
mining whether the position of the In-
ternal Revenue Service is substantially
justified as of a given date is whether,
on or before that date, the taxpayer
has presented all relevant information
under the taxpayer’s control and rel-
evant legal arguments supporting the
taxpayer’s position to the appropriate
Internal Revenue Service personnel.
The appropriate Internal Revenue
Service personnel are personnel respon-
sible for reviewing the information or
arguments, or personnel who would
transfer the information or arguments
in the normal course of procedure and
administration to the personnel who
are responsible.

(2) Exception. If the position of the In-
ternal Revenue Service was substan-
tially justified with respect to some
issues in the proceeding and not sub-
stantially justified with respect to the
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remaining issues, any award of reason-
able administrative costs to the tax-
payer may be limited to only reason-
able administrative costs attributable
to those issues with respect to which
the position of the Internal Revenue
Service was not substantially justified.
If the position of the Internal Revenue
Service was substantially justified for
only a portion of the period of the pro-
ceeding and not substantially justified
for the remaining portion of the pro-
ceeding, any award of reasonable ad-
ministrative costs to the taxpayer may
be limited to only reasonable adminis-
trative costs attributable to that por-
tion during which the position of the
Internal Revenue Service was not sub-
stantially justified. Where an award of
reasonable administrative costs is lim-
ited to that portion of the administra-
tive proceeding during which the posi-
tion of the Internal Revenue Service
was not substantially justified, wheth-
er the position of the Internal Revenue
Service was substantially justified is
determined as of the date any cost is
incurred.

(3) Presumption. If the Internal Rev-
enue Service did not follow any appli-
cable published guidance in an admin-
istrative proceeding commenced after
July 30, 1996, the position of the Inter-
nal Revenue Service, on those issues to
which the guidance applies and for all
periods during which the guidance was
not followed, will be presumed not to
be substantially justified. This pre-
sumption may be rebutted. For pur-
poses of this paragraph (c)(3), the term
applicable published guidance means
final or temporary regulations, revenue
rulings, revenue procedures, informa-
tion releases, notices, announcements,
and, if issued to the taxpayer, private
letter rulings, technical advice memo-
randa, and determination letters (see
§ 601.601(d)(2) of this chapter). Also, for
purposes of this paragraph (c)(3), the
term administrative proceeding in-
cludes only those administrative pro-
ceedings or portions of administrative
proceedings occurring on or after the
administrative proceeding date as de-
fined in § 301.7430–3(c).

(d) Amount in controversy. The
amount in controversy shall include
the amount in issue as of the adminis-
trative proceeding date as increased by

any amounts subsequently placed in
issue by any party. The amount in con-
troversy is determined without in-
creasing or reducing the amount in
controversy for amounts of loss, deduc-
tion, or credit carried over from years
not in issue.

(e) Most significant issue or set of issues
presented. Where the taxpayer has not
substantially prevailed with respect to
the amount in controversy the tax-
payer may nonetheless be a prevailing
party if the taxpayer substantially pre-
vails with respect to the most signifi-
cant issue or set of issues presented.
The issues presented include those
raised as of the administrative pro-
ceeding date and those raised subse-
quently. Only in a multiple issue pro-
ceeding can a most significant issue or
set of issues presented exist. However,
not all multiple issue proceedings con-
tain a most significant issue or set of
issues presented. An issue or set of
issues constitutes the most significant
issue or set of issues presented if, de-
spite involving a lesser dollar amount
in the proceeding than the other issue
or issues, it objectively represents the
most significant issue or set of issues
for the taxpayer or the Internal Rev-
enue Service. This may occur because
of the effect of the issue or set of issues
on other transactions or other taxable
years of the taxpayer or related par-
ties.

(f) Net worth and size limitations—(1)
Individuals and estates. An individual
taxpayer or an estate meets the net
worth and size limitations of this para-
graph if, on the administrative pro-
ceeding date, the taxpayer’s net worth
does not exceed two million dollars.
For this purpose, individuals filing a
joint return shall be treated as 1 tax-
payer, except in the case of a spouse re-
lieved of liability under section 6013(e).

(2) Others. A taxpayer that is an
owner of an unincorporated business,
or any partnership, corporation, asso-
ciation, unit of local government, or
organization (other than an organiza-
tion described in paragraph (f)(3) of
this section) meets the net worth and
size limitations of this paragraph if, as
of the administrative proceeding date—

(i) The taxpayer’s net worth does not
exceed seven million dollars; and
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(ii) The taxpayer does not have more
than 500 employees.

(3) Special rule for charitable organiza-
tions and certain cooperatives. An orga-
nization described in Internal Revenue
Code section 501(c)(3) exempt from tax-
ation under Internal Revenue Code sec-
tion 501(a), or a cooperative association
as defined in section 15(a) of the Agri-
cultural Marketing Act, 12 U.S.C.
1141j(a) (as in effect on October 22,
1986), meets the net worth and size lim-
itations of this paragraph if, as of the
administrative proceeding date, the or-
ganization or cooperative association
does not have more than 500 employees.

(g) Determination of prevailing party. If
the final decision with respect to the
tax, interest, or penalty is made at the
administrative level, the determina-
tion of whether a taxpayer is a pre-
vailing party shall be made by agree-
ment of the parties, or absent such
agreement, by the Internal Revenue
Service. See § 301.7430–2(c)(7) regarding
the right to appeal the decision of the
Internal Revenue Service denying (in
whole or in part) a request for reason-
able administrative costs to the Tax
Court.

(h) Examples. The provisions of this
section are illustrated by the following
examples:

Example 1. The Internal Revenue Service,
in the conduct of a correspondence examina-
tion of taxpayer A’s individual income tax
return, requests substantiation from A of
claimed medical expenses. A does not re-
spond to the request and the Service Center
issues a notice of deficiency. After receiving
the notice of deficiency, A presents suffi-
cient information and arguments to convince
a revenue agent that the notice of deficiency
is incorrect and that A owes no tax. The rev-
enue agent then closes the case showing no
deficiency. Although A incurred costs after
the issuance of the notice of deficiency, A is
unable to recover these costs because, as of
the date these costs were incurred, A had not
presented relevant information under A’s
control and relevant legal arguments sup-
porting A’s position to the appropriate Inter-
nal Revenue Service personnel. Accordingly,
the position of the Internal Revenue Service
was substantially justified at the time the
costs were incurred.

Example 2. In the purchase of an ongoing
business, taxpayer B obtains from the pre-
vious owner of the business a covenant not
to compete for a period of five years. On
audit of B’s individual income tax return for
the year in which the business is acquired,

the Internal Revenue Service challenges the
basis assigned to the covenant not to com-
pete and a deduction taken as a business ex-
pense for a seminar attended by B. Both par-
ties agree that the covenant not to compete
is amortizable over a period of five years.
However, the Internal Revenue Service as-
serts that the proper basis of the covenant is
$2X while the taxpayer asserts the basis is
$4X. Thus, under the Internal Revenue Serv-
ice’s position, B is entitled to a deduction of
two-fifths $X in the year under audit and for
each of the subsequent four years. B’s posi-
tion, however, would result in a deduction of
four-fifths $X for the year under audit and
each of the subsequent four years. The de-
duction for the seminar attended by B was
reported on the return in question in the
amount of $X. The Internal Revenue Serv-
ice’s position is that the deduction for the
seminar should be disallowed entirely. In the
notice of deficiency, the Internal Revenue
Service determines adjustments of two-fifths
$X (the difference between the Internal Rev-
enue Service’s position of two-fifths $X and
the reported four-fifths $X) regarding the
basis of the covenant not to compete, and $X
resulting from the disallowance of the sem-
inar expense. Thus, of the two adjustments
determined for the year under audit, that at-
tributable to the disallowance of the seminar
is larger than that attributable to the cov-
enant not to compete. However, due to the
impact on the next succeeding four years,
the covenant not to compete adjustment is
objectively the most significant issue to
both B and the Internal Revenue Service.

Example 3. The Collection Branch of a Serv-
ice Center of the Internal Revenue Service
determines in the matching process of var-
ious Forms 1099 and W–2 that taxpayer C has
not filed an individual income tax return.
The Internal Revenue Service sends notices
to C requesting that C file an income tax re-
turn. C does not file a return, so the Service
Center’s Collection Branch prepares a sub-
stitute for return pursuant to section 6020(b).
The calculation is sent to C requesting that
C either sign the return pursuant to section
6020(a) or file a tax return prepared by C. C
does not respond to the Internal Revenue
Service’s request and the Service Center’s
Collection Branch issues a notice of defi-
ciency based on information in its posses-
sion. C does not file a petition with the Tax
Court and does not pay the asserted defi-
ciency. The Internal Revenue Service then
assesses the tax shown on the notice of defi-
ciency and issues a notice and demand for
tax pursuant to section 6303. After receiving
notice and demand, C contacts the Collec-
tion Branch and convinces Collection to stay
the collection process because C does not
owe any taxes. The Collection Branch rec-
ommends that the Examination Division ex-
amine the tax liability and make an adjust-
ment to income. The Examination Division

VerDate 11<MAY>2000 13:30 May 01, 2001 Jkt 194096 PO 00000 Frm 00510 Fmt 8010 Sfmt 8010 Y:\SGML\194096T.XXX pfrm08 PsN: 194096T



511

Internal Revenue Service, Treasury § 301.7430–7T

then redetermines the tax and abates the as-
sessment due to information and arguments
presented by C at that time. The costs C in-
curred before the Collection Branch are in-
curred in connection with an action taken by
the Internal Revenue Service to collect a
tax. Therefore, these costs are incurred with
respect to a collection action and not an ad-
ministrative proceeding. Accordingly, they
are not recoverable as reasonable adminis-
trative costs. Costs incurred before the Ex-
amination Division are reasonable adminis-
trative costs; however, C may not recover
any reasonable administrative costs with re-
spect to the proceeding before the Examina-
tion Division because, as of the date the
costs were incurred, C had not previously
presented all relevant information under C’s
control and all relevant legal arguments sup-
porting C’s position to the Collection Branch
or Examination Division personnel (the ap-
propriate Internal Revenue Service per-
sonnel under § 301.7430–5(c)), and thus, the po-
sition of the Internal Revenue Service was
substantially justified based upon the infor-
mation it had.

[T.D. 8542, 59 FR 29364, June 7, 1994, as
amended by T.D. 8725, 62 FR 39119, July 22,
1997]

§ 301.7430–6 Effective dates.
Sections 301.7430–2 through 301.7430–6,

other than §§ 301.7430–2(b)(2), (c)(3)(i)(B),
(c)(3)(ii)(C), and (c)(5); §§ 301.7430–
4(b)(3)(i), (b)(3)(ii), (b)(3)(iii)(B),
(b)(3)(iii)(C), (b)(3)(iii)(D), and (c)(2)(ii);
and §§ 301.7430–5(a) and (c)(3), apply to
claims for reasonable administrative
costs filed with the Internal Revenue
Service after December 23, 1992, with
respect to costs incurred in administra-
tive proceedings commenced after No-
vember 10, 1988. Section 301.7430–2(c)(5)
is applicable March 23, 1993. Sections
301.7430–2(b)(2), (c)(3)(i)(B), and
(c)(3)(ii)(C); 301.7430–4(b)(3)(i), (b)(3)(ii),
(b)(3)(iii)(B), (b)(3)(iii)(C), (b)(3)(iii)(D),
and (c)(2)(ii); and 301.7430–5(a) and (c)(3)
are applicable for administrative pro-
ceedings commenced after July 30, 1996.

[T.D. 8725, 62 FR 39119, July 22, 1997]

§ 301.7430–7T Qualified offers (tem-
porary).

(a) In general. Section 7430(c)(4)(E)
(the qualified offer rule) provides that
a party to a court proceeding satis-
fying the timely filing and net worth
requirements of section 7430(c)(4)(A)(ii)
shall be treated as the prevailing party
if the liability of the taxpayer pursu-

ant to the judgment in the proceeding
(determined without regard to interest)
is equal to or less than the liability of
the taxpayer which would have been so
determined if the United States had ac-
cepted the last qualified offer of the
party as defined in section 7430(g). For
purposes of this section, the term judg-
ment means the cumulative determina-
tions of the court concerning the ad-
justments at issue and litigated to a
determination in the court proceeding.
In making the comparison between the
liability under the qualified offer and
the liability under the judgment, the
taxpayer’s liability under the judgment
is further modified by the provisions of
paragraph (b)(3) of this section. The
provisions of the qualified offer rule do
not apply if the taxpayer’s liability
under the judgment, as modified by the
provisions of paragraph (b)(3) of this
section, is determined exclusively pur-
suant to a settlement, or to any pro-
ceeding in which the amount of tax li-
ability is not in issue, including any
declaratory judgment proceeding, any
proceeding to enforce or quash any
summons issued pursuant to the Inter-
nal Revenue Code, and any action to
restrain disclosure under section
6110(f). If the qualified offer rule ap-
plies to the court proceeding, the de-
termination of whether the liability
under the qualified offer would have
equaled or exceeded the liability pursu-
ant to the judgment is made by ref-
erence to the last qualified offer made
with respect to the tax liability at
issue in the administrative or court
proceeding. An award of reasonable ad-
ministrative and litigation costs under
the qualified offer rule only includes
those costs incurred on or after the
date of the last qualified offer and is
limited to those costs attributable to
the adjustments at issue at the time
the last qualified offer was made that
were included in the court’s judgment
other than by reason of settlement.
The qualified offer rule is inapplicable
to reasonable administrative or litiga-
tion costs otherwise awarded to a tax-
payer who is a prevailing party under
any other provision of section
7430(c)(4). This section sets forth the
requirements to be satisfied for a tax-
payer to be treated as a prevailing
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party by reason of the taxpayer mak-
ing a qualified offer as well as the cir-
cumstances leading to the application
of the exceptions, special rules, and co-
ordination provisions of the qualified
offer rule. Furthermore, this section
sets forth the elements necessary for
an offer to be treated as a qualified
offer under section 7430(g).

(b) Requirements for treatment as a pre-
vailing party based upon having made a
qualified offer.—(1) In general. In order
to be treated as a prevailing party by
reason of having made a qualified offer,
the liability of the taxpayer for the
type or types of tax and the taxable
year or years at issue in the pro-
ceeding, as calculated pursuant to
paragraph (b)(2) of this section, based
on the last qualified offer, as defined in
paragraph (c) of this section, made by
the taxpayer in the court or adminis-
trative proceeding, must equal or ex-
ceed the liability of the taxpayer pur-
suant to the judgment by the court for
the same type or types of tax and the
same taxable year or years, as cal-
culated pursuant to paragraph (b)(3) of
this section. Furthermore, the tax-
payer must meet the timely filing and
net worth requirements of section
7430(c)(4)(A)(ii). If all of the adjust-
ments subject to the last qualified
offer are settled prior to the entry of
the judgment by the court, the tax-
payer is not a prevailing party by rea-
son of having made a qualified offer.
The taxpayer may, however, still qual-
ify as a prevailing party if the require-
ments of section 7430(c)(4)(A) are met.

(2) Liability under the last qualified
offer. For purposes of making the com-
parison of liability described in para-
graph (b)(1) of this section, the tax-
payer’s liability under the last quali-
fied offer is the change in the tax-
payer’s liability for the type or types
of tax and the taxable year or years at
issue in the proceeding from the tax
shown on the return or returns (or as
previously adjusted) which would have
resulted from the acceptance by the
United States of the taxpayer’s last
qualified offer on all of the adjust-
ments at issue in the administrative or
court proceeding at the time that offer
was made. The portion of a taxpayer’s
liability that is attributable to adjust-
ments raised by either party after the

making of the last qualified offer is not
included in the calculation of the li-
ability under that offer. The taxpayer’s
liability under the last qualified offer
is calculated without regard to adjust-
ments to be fully resolved, by stipula-
tion of the parties, through any other
pending court or administrative pro-
ceeding. Furthermore, the taxpayer’s
liability under the last qualified offer
is calculated without regard to interest
unless the taxpayer’s liability for, or
entitlement to, interest is a contested
issue in the administrative or court
proceeding and is one of the adjust-
ments included in the last qualified
offer.

(3) Liability pursuant to the judgment.
For purposes of making the comparison
of liability described in paragraph
(b)(1) of this section, the taxpayer’s li-
ability pursuant to the judgment is the
change in the taxpayer’s liability for
the type or types of tax and the taxable
year or years at issue in the proceeding
from the tax shown on the return or re-
turns (or as previously adjusted), re-
sulting from amounts contained, or to
be contained, in the judgment as a re-
sult of the court’s determinations, and
amounts contained in settlements not
included in the judgment, that are at-
tributable to all adjustments that were
included in the last qualified offer.
This liability includes amounts attrib-
utable to adjustments included in the
last qualified offer and settled by the
parties prior to the entry of judgment
regardless of whether those amounts
are actually included in the judgment
entered by the court. The taxpayer’s li-
ability pursuant to the judgment does
not include amounts attributable to
adjustments that are not included in
the last qualified offer, even if those
amounts are actually included in the
judgment entered by the court. The
taxpayer’s liability pursuant to the
judgment is calculated without regard
to adjustments to be fully resolved, by
stipulation of the parties, through any
other pending court or administrative
proceeding. Furthermore, the tax-
payer’s liability pursuant to the judg-
ment is calculated without regard to
interest unless the taxpayer’s liability
for, or entitlement to, interest is a con-
tested issue in the administrative or
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court proceeding and is one of the ad-
justments included in the last qualified
offer. Where adjustments raised by ei-
ther party subsequent to the making of
the last qualified offer are included in
the judgment entered by the court, or
are settled prior to the court pro-
ceeding, the taxpayer’s liability pursu-
ant to the judgment is calculated by
treating the subsequently raised ad-
justments as if they had never been
raised.

(c) Qualified offer—(1) In general. A
qualified offer is defined in section
7430(g) to mean a written offer which—

(i) Is made by the taxpayer to the
United States during the qualified offer
period;

(ii) Specifies the offered amount of
the taxpayer’s liability (determined
without regard to interest, unless in-
terest is a contested issue in the pro-
ceeding);

(iii) Is designated at the time it is
made as a qualified offer for purposes
of section 7430(g); and

(iv) By its terms, remains open dur-
ing the period beginning on the date it
is made and ending on the earliest of
the date the offer is rejected, the date
the trial begins, or the 90th day after
the date the offer is made.

(2) To the United States. (i) A qualified
offer is made to the United States if it
is delivered to the Internal Revenue
Service; Office of Appeals; Office of
Chief Counsel (including field per-
sonnel), Internal Revenue Service; or
Department of Justice office or per-
sonnel having jurisdiction over the tax
matter at issue in the administrative
or court proceeding. If those offices or
persons are unknown to the taxpayer
making the qualified offer, the tax-
payer may deliver the offer to the ap-
propriate office, as follows:

(A) If the taxpayer’s initial pleading
in a court proceeding has been an-
swered, the taxpayer may deliver the
offer to the office that filed the answer.

(B) If the taxpayer’s petition in the
Tax Court has not yet been answered,
the taxpayer may deliver the offer to
the Office of Chief Counsel, 1111 Con-
stitution Avenue, NW., Washington, DC
20224.

(C) If the taxpayer’s initial pleading
in a court of the United States other
than the Tax Court has not yet been

answered, the taxpayer may deliver the
offer to the Attorney General of the
United States, 950 Pennsylvania Ave.,
NW., Washington, DC 20530–0001 and for
a suit brought in a United States dis-
trict court, a copy of the offer should
also be delivered to the United States
Attorney for the district in which the
suit was brought.

(D) In any other situation, the tax-
payer may deliver the offer to the of-
fice that sent the taxpayer the first
letter of proposed deficiency which al-
lows the taxpayer an opportunity for
administrative review in the Internal
Revenue Service Office of Appeals.

(ii) Until an offer is received by the
appropriate personnel or office under
this paragraph (c)(2) of this section, it
is not considered to have been made,
with the following exception. If the
offer is deposited in the United States
mail, in an envelope or other appro-
priate wrapper, postage prepaid, prop-
erly addressed to the appropriate per-
sonnel or office under this paragraph
(c)(2), the date of the United States
postmark stamped on the cover in
which the offer is mailed shall be
deemed to be the date of receipt of that
offer by the addressee. If any offer is
deposited with a designated delivery
service, as defined in section 7502(f)(2),
in lieu of the United States mail, the
provisions of section 7502(f)(1) shall
apply in determining whether that
offer qualifies for this exception.

(3) Specifies the offered amount. A
qualified offer specifies the offered
amount if it specifies the dollar
amount for the liability of the tax-
payer, calculated as set forth in para-
graph (b)(2) of this section. This
amount must be with respect to all of
the adjustments at issue in the admin-
istrative or court proceeding at the
time the offer is made and only those
adjustments. The specified amount
must be that amount, the acceptance
of which by the United States will fully
resolve the taxpayer’s liability, and
only that liability, (determined with-
out regard to adjustments stipulated
by the parties to be fully resolved
through another pending court or ad-
ministrative proceeding, or interest,
unless interest is a contested issue in
the proceeding) for the type or types of
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tax and the taxable year or years at
issue in the proceeding.

(4) Designated at the time it is made as
a qualified offer. An offer is not a quali-
fied offer unless it is designated in
writing at the time it is made that it is
a qualified offer for purposes of section
7430(g). An offer made at a time when
one or more adjustments not included
in the first letter of proposed defi-
ciency which allows the taxpayer an
opportunity for administrative review
in the Internal Revenue Service Office
of Appeals have been raised by the tax-
payer and remain unresolved, is not
considered to be designated as a quali-
fied offer at the time it is made unless
contemporaneously or prior to the
making of the qualified offer, the tax-
payer has provided the United States
with the substantiation and legal and
factual arguments necessary to allow
for informed consideration of the mer-
its of those adjustments. For example,
a taxpayer will be considered to have
provided the United States with the
necessary substantiation and legal and
factual arguments if the taxpayer (or a
qualified representative of the tax-
payer described in § 601.502 of this chap-
ter) participates in an Appeals office
conference, participates in a District
Counsel conference, or confers with the
Department of Justice and at that time
discloses all relevant information re-
garding the taxpayer’s tax matter to
the extent such information and its
relevance were known or should have
been known to the taxpayer at the
time of such conference. All relevant
information includes, but is not lim-
ited to, the legal and factual argu-
ments supporting the taxpayer’s posi-
tion on any adjustments raised by the
taxpayer after the issuance of the first
letter of proposed deficiency which al-
lows the taxpayer an opportunity for
administrative review in the Internal
Revenue Service Office of Appeals.

(5) Remains open. A qualified offer re-
mains open for acceptance by the Gov-
ernment from the date it is made, as
defined in paragraph (c)(2) of this sec-
tion, at least until the earliest of the
date it is rejected in writing by a per-
son with authority to reject the settle-
ment, the date the trial begins, or the
90th day after being received by the
United States. The offer, by its written

terms, may remain open after the oc-
currence of one or more of the above-
referenced events. Once made, the pe-
riod during which a qualified offer re-
mains open may be extended by the
taxpayer prior to its expiration, but
such an extension cannot be used to
make an offer meet the minimum pe-
riod for remaining open required by
this paragraph.

(6) Last qualified offer. A taxpayer
may make multiple qualified offers
during the qualified offer period. For
purposes of the comparison under para-
graph (b) of this section, the making of
a qualified offer supersedes any pre-
viously made qualified offers. In mak-
ing the comparison described in para-
graph (b) of this section, only the
qualified offer made most closely in
time to the end of the qualified offer
period is compared to the taxpayer’s li-
ability under the judgment.

(7) Qualified offer period. To con-
stitute a qualified offer, an offer must
be made during the qualified offer pe-
riod. The qualified offer period begins
on the date on which the first letter of
proposed deficiency which allows the
taxpayer an opportunity for adminis-
trative review in the Internal Revenue
Service Office of Appeals is sent to the
taxpayer. For this purpose, the date of
the notice of claim disallowance will
begin the qualified offer period in a re-
fund case. If there has been no notice of
claim disallowance in a refund case,
the qualified offer period begins on the
date on which the answer or other re-
sponsive pleading is filed with the
court. The qualified offer period ends
on the date which is thirty days before
the date the case is first set for trial.
In determining when the qualified offer
period ends for cases in the Tax Court
and other courts of the United States
using calendars for trial, a case will be
considered to be set for trial on the
date scheduled for the calendar call. A
case may be removed from a trial cal-
endar at any time. Thus, a case may be
removed from a calendar before the
date that precedes by thirty days the
date scheduled for that calendar. The
qualified offer period does not end until
the case remains on a calendar for trial
on the date that precedes by 30 days
the scheduled date of the calendar call
for that trial session. The qualified
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offer period may not be extended be-
yond the periods set forth in this para-
graph, although the period during
which a qualified offer remains open
may extend beyond the end of the
qualified offer period.

(d) [Reserved]
(e) Examples. The following examples

illustrate the provisions of this sec-
tion:

Example 1. Definition of a judgment. The In-
ternal Revenue Service audits Taxpayer A
for year X and issues a notice of proposed de-
ficiency (30-day letter) proposing to disallow
deductions 1, 2, 3, and 4. A files a protest and
participates in a conference with the Inter-
nal Revenue Service Office of Appeals (Ap-
peals). Appeals allows deduction 1, and issues
a statutory notice of deficiency for deduc-
tions 2, 3, and 4. A’s petition to the United
States Tax Court for year X never mentions
deduction 2. Prior to trial, A concedes deduc-
tion 3. After the trial, the Tax Court issues
an opinion allowing A to deduct a portion of
deduction 4. As used in paragraph (a) of this
section, the term judgment means the cumu-
lative determinations of the court con-
cerning the adjustments at issue in the court
proceeding. Thus, the term judgment does
not include deduction 1 because it was never
at issue in the court proceeding. Similarly,
the term judgment does not include deduc-
tion 2 because it was not placed at issue by
A in the court proceeding. Although deduc-
tion 3 was at issue in the court proceeding, it
is not included in the term judgment because
it was not determined by the court, but rath-
er by concession or settlement. For purposes
of section 7430(c)(4)(e), the term judgment
only includes the portion of deduction 4 dis-
allowed by the Tax Court.

Example 2. Liability under the offer and li-
ability under the judgment. Assume the same
facts as in Example 1 except that A makes a
qualified offer after the Appeal’s conference
which is not accepted by the Internal Rev-
enue Service. A’s offer is with respect to all
adjustments at issue at that time. Those ad-
justments are deductions 2, 3, and 4. At the
conclusion of the litigation, A’s entitlement
to an award based upon the qualified offer
will depend, among other things, on a com-
parison of the change in A’s liability for in-
come tax for year X resulting from the judg-
ment of the Tax Court with the change that
would have resulted had the Internal Rev-
enue Service accepted A’s qualified offer. In
making this comparison, the term judgment
(as discussed in Example 1) is modified by in-
cluding the amounts of settled or conceded
adjustments that were at issue at the time
the qualified offer was made. Any settled or
conceded adjustments that were not at issue
at the time the qualified offer was made, ei-
ther because the settlement or concession

occurred before the offer or because the ad-
justment was not raised until after the offer,
are not included in the comparison. Thus,
A’s offer on deductions 2, 3, and 4 is com-
pared with the change in A’s liability result-
ing from the Tax Court’s determination on
deduction 4, and the concessions of issues 2
and 3 by A.

Example 3. Offer Must resolve full liability.
Assume the same facts as in Example 2 except
that A’s offer after the Appeals conference
explicitly states that it is only with respect
to adjustments 2 and 3 and not with respect
to adjustment 4. Even if A’s liability pursu-
ant to the judgment, calculated under para-
graph (b)(3) of this section as illustrated in
Example 2, is equal to or less than it would
have been had the Internal Revenue Service
accepted A’s offer after the Appeal’s con-
ference, A is not a prevailing party under
section 7430(c)(4)(E). This is because a quali-
fied offer must include all adjustments at
issue at the time the offer is made. Since A’s
offer excluded adjustment 4, which was an
adjustment at issue at the time the offer was
made, it does not constitute a qualified offer
pursuant to paragraph (b)(2) of this section.

Example 4. Qualified offer rule inapplicable
when all issues settled. Taxpayer B receives a
notice of proposed deficiency (30-day letter)
proposing to disallow both a personal inter-
est deduction in the amount of $10,000 (Ad-
justment 1), and a charitable contribution
deduction in the amount of $2,000 (Adjust-
ment 2), and to include in income $4,000 of
unreported interest income (Adjustment 3).
B timely files a protest with Appeals. At the
Appeals conference B presents substan-
tiation for the charitable contribution and
presents arguments that the interest paid
was deductible mortgage interest and that
the interest received was held in trust for
Taxpayer C. At the conference, B also pro-
vides the Appeals officer assigned to B’s case
a written offer to settle the case for a defi-
ciency of $2,000, exclusive of interest. The
offer states that it is a qualified offer for
purposes of section 7430(g) and that it will re-
main open for acceptance by the Internal
Revenue Service for a period in excess of 90
days. After considering B’s substantiation
and arguments, the Appeals Officer accepts
the $2,000 offer to settle the case in full. Al-
though B’s offer is a qualified offer, because
all three adjustments contained in the quali-
fied offer were settled, the qualified offer
rule is inapplicable.

Example 5. Qualified offer rule inapplicable
when all issues contained in the qualified offer
are settled; subsequently raised adjustments ig-
nored. Assume the same facts as in Example
4 except that B’s qualified offer was for a de-
ficiency of $1,800 and the Internal Revenue
Service rejected that offer. Subsequently,
the Internal Revenue Service issued a statu-
tory notice of deficiency disallowing the
three adjustments contained in Example 4,
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and, in addition, disallowing a home office
expense in the amount of $5,000 (Adjustment
4). After petitioning the Tax Court, B pre-
sents the field attorney assigned to the case
with a written offer, which is not designated
as a qualified offer for purposes of section
7430(g), to settle the three adjustments that
had been the subject of the qualified offer,
plus adjustment 4, for a total deficiency of
$2,500. After negotiating with B, a settlement
is reached on the three adjustments that
were the subject of the rejected qualified
offer, for a deficiency of $1,800. Adjustment 4
is litigated in the Tax Court and the court
determines that B is entitled to the full
$5,000 deduction for that adjustment. Con-
sequently, a decision is entered by the Tax
Court reflecting the $1,800 settlement
amount, which matches exactly the amount
of B’s only qualified offer in the case. Al-
though the determined liability for adjust-
ments 1, 2, and 3, equal that of the rejected
qualified offer, because all three adjustments
contained in the qualified offer were settled,
the qualified offer rule is inapplicable.

Example 6. Exclusion of adjustments made
after the qualified offer is made. Assume the
same facts as in Example 5 except the settle-
ment is reached only on adjustments 1 and 2,
for a liability of $1,500. Adjustments 3 and 4
are tried in the Tax Court and in accordance
with the court’s opinion, the taxpayer has a
$300 deficiency attributable to Adjustment 3,
and a $1,550 deficiency attributable to adjust-
ment 4. Consequently, a decision is entered
reflecting the $1,500 settled amount, the $300
liability on adjustment 3, and the $1,550 li-
ability on adjustment 4. The $3,350 deficiency
reflected in the Tax Court’s decision exceeds
the last (and only) qualified offer made by B.
For purposes of determining whether B is a
prevailing party as a result of having made a
qualified offer in the proceeding, the liabil-
ity attributable to adjustment 4, which was
raised after the last qualified offer was
made, is not included in the comparison of
B’s liability under the judgment with B’s of-
fered liability under the last qualified offer.
Thus, B’s $1,800 liability under the judgment,
as modified for purposes of the qualified offer
rule comparison, is equal to B’s offered li-
ability under the last qualified offer. Be-
cause B’s liability under the last qualified
offer equals or exceeds B’s liability under the
judgment, as calculated under paragraph
(b)(3) of this section, B is a prevailing party
for purposes of section 7430. Assuming B sat-
isfies the remaining requirements of section
7430, B may recover those reasonable admin-
istrative and litigation costs attributable to
adjustment 3. To qualify for any further
award of reasonable administrative and liti-
gation costs, B must satisfy the full require-
ments of section 7430(c)(4)(A).

Example 7. Qualified offer in a refund case.
Taxpayer C timely files an amended return
claiming a refund of $1,000. This refund claim

results from several omitted deductions
which, if allowed, would reduce D’s tax li-
ability from $10,000 to $9,000. C receives a no-
tice of claim disallowance and files a com-
plaint with the appropriate United States
District Court. Subsequently, C makes a
qualified offer for a refund of $500. The offer
is rejected and after trial the court finds C is
entitled to a refund of $700. The change in C’s
liability from the tax shown on the return
that would have resulted from the accept-
ance of C’s qualified offer is a reduction in
that liability of $500. The change in C’s li-
ability from the tax shown on the return re-
sulting from the judgment of the court is a
reduction in that liability of $700. Because
C’s liability under the qualified offer exceeds
C’s liability under the judgment, C is a pre-
vailing party for purposes of section 7430. As-
suming C satisfies the remaining require-
ments of section 7430, C may recover those
reasonable litigation costs incurred on or
after the date of the qualified offer. To qual-
ify for any further award of reasonable ad-
ministrative and litigation costs C must sat-
isfy the full requirements of section
7430(c)(4)(A).

Example 8. End of qualified offer period when
case is removed from tax court trial calendar
more than 30 days before scheduled trial cal-
endar. Taxpayer E has petitioned the Tax
Court in response to the issuance of a notice
of deficiency. E receives notice that the case
will be heard on the July trial session in E’s
city of residence. The scheduled date for the
calendar call for that trial session is July
1st. On May 15th, E’s motion to remove the
case from the July trial session and place it
on the October trial session for that city is
granted. The scheduled date for the calendar
call for the October trial session is October
1st. On May 31st, E delivers a qualified offer
to the field attorney assigned to the case. On
August 31st, E delivers a revised qualified
offer to the field attorney assigned to the
case. Neither offer is accepted. The case is
tried during the October trial session, and at
some time thereafter, a decision is entered
by the court. Assume the judgment in the
case, as calculated under paragraph (b)(3) of
this section, is greater than the amount of-
fered, as calculated under paragraph (b)(2) of
this section, in the qualified offer delivered
on May 31st, but less than the amount of-
fered, as similarly calculated, in the quali-
fied offer delivered on August 31st. Because
the qualified offer period did not end until
September 1st, and the offer of August 31st
otherwise satisfied the requirements of para-
graph (c) of this section, the last qualified
offer which is compared to the judgment was
the offer delivered on August 31st. Con-
sequently, E is a prevailing party under sec-
tion 7430(c)(4)(e).

Example 9. End of qualified offer period when
case is removed from tax court trial calendar
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less than 30 days before scheduled trial cal-
endar. Assume the same facts as in Example
8 except that E’s motion was granted on
June 15th. Because the qualified offer period
had ended on June 1st when the case re-
mained on the July trial session on the date
that preceded by 30 days the scheduled date
of the calendar call for that trial session, the
offer delivered on May 31st was E’s last
qualified offer. The August 31st offer is not a
qualified offer for purposes of this rule. Con-
sequently, E is not a prevailing party under
the qualified offer rule. Therefore, E must
satisfy the full requirements of section
7430(c)(4)(A) to qualify for any award of rea-
sonable administrative and litigation costs.

Example 10. When a qualified offer can be
made and to whom it must be made. During the
examination of Taxpayer F’s return, the In-
ternal Revenue Service issues a notice of de-
ficiency without having first issued a 30-day
letter. After receiving the notice of defi-
ciency F timely petitions the Tax Court. The
next day F mails an offer to the office that
issued the notice of deficiency, which offer
satisfies the requirements of paragraphs
(c)(3), (4), (5) and (6) of this section. This is
the only written offer made by F during the
administrative or court proceeding, and by
its terms it is to remain open for a period in
excess of 90 days after the date of mailing to
the office issuing the notice of deficiency.
The office that issued the notice of defi-
ciency transmitted the offer to the field at-
torney with jurisdiction over the Tax Court
case. After answering the case, the field at-
torney refers the case to Appeals pursuant to
Rev. Proc. 87–24 (1987–1 C.B. 720). After care-
ful consideration, Appeals rejects the offer
and holds a conference with F where some
adjustments are settled. The remainder of
the adjustments are tried in the Tax Court
and F’s liability resulting from the Tax
Court’s determinations, when added to F’s li-
ability resulting from the settled adjust-
ments, is less than F’s liability would have
been under the offer rejected by Appeals. Be-
cause the Tax Court case had not yet been
answered when the offer was sent, F properly
mailed the offer to the office that issued the
notice of deficiency. Thus, F’s offer satisfied
the requirements of paragraph (c)(2) of this
section. Furthermore, even though F did not
receive a 30-day letter, F’s offer was made
after the beginning of the qualified offer pe-
riod, satisfying the requirements of para-
graph (c)(7) of this section, because the
issuance of the statutory notice provided F
with notice of the Internal Revenue Service’s
determination of a deficiency, and the dock-
eting of the case provided F with an oppor-
tunity for administrative review in the In-
ternal Revenue Service Office of Appeals
under Rev. Proc. 87–24 (1987–1 C.B. 720). Be-
cause F’s offer satisfied all of the require-
ments of paragraph (c) of this section, the

offer was a qualified offer and F is a pre-
vailing party.

Example 11. Last qualified offer. Assume the
same facts as in Example 10 except that at
the Appeals conference F makes a new quali-
fied offer concerning the remaining issues.
Because this subsequent qualified offer is
closer in time to the end of the qualified
offer period than the offer made one day
after the petition was filed, the subsequent
offer would be the last qualified offer made
by F and it is F’s liability under this offer
which would be compared to F’s liability
under the judgment to determine whether F
was a prevailing party under the qualified
offer rule.

Example 12. Substitution of parties permitted
under last qualified offer. Taxpayer G receives
a 30-day letter and participates in a con-
ference with the Office of Appeals but no
agreement is reached. Subsequently, G re-
ceives a notice of deficiency and petitions
the Tax Court. Upon receiving the Internal
Revenue Service’s answer to the petition, G
sends a qualified offer to the field attorney
that signed the answer, by United States
mail. The qualified offer stated that it would
remain open for more than 90 days. Thirty
days after making the offer, G dies and, on
motion under Rule 63(a) of the Tax Court’s
Rules of Practice and Procedure by G’s per-
sonal representative, H is substituted for G
as a party in the Tax Court proceeding. H
makes no qualified offers to settle the case
and the case proceeds to trial, with the Tax
Court issuing an opinion partially in favor of
H. Even though H was not a party when the
qualified offer was made, that offer con-
stitutes a qualified offer because by its
terms, when made, it was to remain open
until at least the earlier of the date it is re-
jected, the date of trial, or 90 days. If the li-
ability of H under that last qualified offer, as
determined under paragraph (b)(2) of this
section, equals or exceeds the liability under
the judgment of the Tax Court, as deter-
mined under paragraph (b)(3) of this section,
H will be a prevailing party for purposes of
an award of reasonable litigation costs under
section 7430.

(f) Effective date. This section is ap-
plicable with respect to qualified offers
made in administrative or court pro-
ceedings described in section 7430 after
January 3, 2001 and before January 5,
2004.

[66 FR 726, Jan. 4, 2001]

§ 301.7432–1 Civil cause of action for
failure to release a lien.

(a) In general. If any officer or em-
ployee of the Internal Revenue Service
knowingly, or by reason of negligence,
fails to release a lien on property of the
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taxpayer in accordance with section
6325 of the Internal Revenue Code, such
taxpayer may bring a civil action for
damages against the United States in
federal district court. The total
amount of damages recoverable is the
sum of:

(1) The actual, direct economic dam-
ages sustained by the taxpayer which,
but for the officer’s or the employee’s
knowing or negligent failure to release
the lien under section 6325, would not
have been sustained; and

(2) Costs of the action.
The amount of actual, direct economic
damages that are recoverable is re-
duced to the extent such damages rea-
sonably could have been mitigated by
the plaintiff. An action for damages
filed in federal district court may not
be maintained unless the taxpayer has
filed an administrative claim pursuant
to paragraph (f) of this section and has
waited the period required under para-
graph (e) of this section.

(b) Finding of satisfaction or unenforce-
ability. For purposes of this section, a
finding under section 6325(a)(1) that the
liability for the amount assessed, to-
gether with all interest in respect
thereof, has been fully satisfied or has
become legally unenforceable is treat-
ed as made on the earlier of:

(1) The date on which the district di-
rector of the district in which the tax-
payer currently resides or the district
in which the lien was filed finds full
satisfaction or legal unenforceability;
or

(2) The date on which such district
director receives a request for a certifi-
cate of release of lien in accordance
with § 401.6325–1(f), together with any
information which is reasonably nec-
essary for the district director to con-
clude that the lien has been fully satis-
fied or is legally unenforceable.

(c) Actual, direct economic damages—
(1) Definition. Actual, direct economic
damages are actual pecuniary damages
sustained by the taxpayer that would
not have been sustained but for an offi-
cer’s or an employee’s failure to re-
lease a lien in accordance with section
6325 of the Internal Revenue Code. Inju-
ries such as inconvenience, emotional
distress and loss of reputation are com-
pensable only to the extent that they
result in actual pecuniary damages.

(2) Litigation costs and administrative
costs not recoverable. Litigation costs
and administrative costs described in
this paragraph are not recoverable as
actual, direct economic damages. Liti-
gation costs may be recoverable under
section 7430 (see paragraph (j) of this
section) or, solely to the extent de-
scribed in paragraph (d) of this section,
as costs of the action.

(i) Litigation costs. For purposes of
this paragraph, litigation costs are any
costs incurred pursuing litigation for
relief from the failure to release a lien,
including costs incurred pursuing a
civil action in federal district court
under paragraph (a) of this section.
Litigation costs include the following:

(A) Court costs;
(B) Expenses of expert witnesses in

connection with a court proceeding;
(C) Cost of any study, analysis, engi-

neering report, test, or project pre-
pared for a court proceeding; and

(D) Fees paid or incurred for the serv-
ices of attorneys, or other individuals
authorized to practice before the court,
in connection with a court proceeding.

(ii) Administrative costs. For purposes
of this section, administrative costs
are any costs incurred pursuing admin-
istrative relief from the failure to re-
lease a lien, including costs incurred
pursuing an administrative claim for
damages under paragraph (f) of this
section. The term administrative costs
includes:

(A) Any administrative fees or simi-
lar charges imposed by the Internal
Revenue Service; and

(B) Expenses, costs, and fees de-
scribed in paragraph (c)(2)(i) of this
section incurred in pursuing adminis-
trative relief.

(d) Costs of the action. Costs of the ac-
tion recoverable as damages under this
section are limited to the following
costs:

(1) Fees of the clerk and marshall;
(2) Fees of the court reporter for all

or any part of the stenographic tran-
script necessarily obtained for use in
the case;

(3) Fees and disbursements for print-
ing and witnesses;

(4) Fees for exemplification and cop-
ies of paper necessarily obtained for
use in the case;

(5) Docket fees; and
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(6) Compensation of court appointed
experts and interpreters.

(e) No civil action in federal district
court prior to filing an administrative
claim—(1) Except as provided in para-
graph (e)(2) of this section, no action
under paragraph (a) of this section
shall be maintained in any federal dis-
trict court before the earlier of the fol-
lowing dates:

(i) The date a decision is rendered on
a claim filed in accordance with para-
graph (f) of this section; or

(ii) The date 30 days after the date an
administrative claim is filed in accord-
ance with paragraph (f) of this section.

(2) If an administrative claim is filed
in accordance with paragraph (f) of this
section during the last 30 days of the
period of limitations described in para-
graph (i) of this section, the taxpayer
may file an action in federal district
court anytime after the administrative
claim is filed and before the expiration
of the period of limitations, without
waiting for 30 days to expire or for a
decision to be rendered on the claim.

(f) Procedures for an administrative
claim—(1) Manner. An administrative
claim for actual, direct economic dam-
ages as defined in paragraph (c) of this
section shall be sent in writing to the
district director (marked for the atten-
tion of the Chief, Special Procedures
Function) in the district in which the
taxpayer currently resides or the dis-
trict in which the notice of federal tax
lien was filed.

(2) Form. The administrative claim
shall include:

(i) The name, current address, cur-
rent home and work telephone numbers
and any convenient times to be con-
tacted, and taxpayer identification
number of the taxpayer making the
claim;

(ii) A copy of the notice of federal tax
lien affecting the taxpayer’s property,
if available;

(iii) A copy of the request for release
of lien made in accordance with
§ 401.6325–1(f) of the Code of Federal
Regulations, if applicable;

(iv) The grounds, in reasonable de-
tail, for the claim (include copies of
any available substantiating docu-
mentation or correspondence with the
Internal Revenue Service);

(v) A description of the injuries in-
curred by the taxpayer filing the claim
(include copies of any available sub-
stantiating documentation or evi-
dence);

(vi) The dollar amount of the claim,
including any damages that have not
yet been incurred but that are reason-
ably foreseeable (include copies of any
available substantiating documenta-
tion or evidence); and

(vii) The signature of the taxpayer or
duly authorized representative.

For purposes of this paragraph, a duly
authorized representative is any attor-
ney, certified public accountant, en-
rolled actuary, or any other person per-
mitted to represent the taxpayer before
the Internal Revenue Service who is
not disbarred or suspended from prac-
tice before the Internal Revenue Serv-
ice and who has a written power of at-
torney executed by the taxpayer.

(g) Notice of failure to release lien—An
administrative claim under paragraph
(f) of this section shall be considered a
notice of failure to release a lien.

(h) No action in federal district court
for any sum in excess of the dollar
amount sought in the administrative
claim—No action for actual, direct eco-
nomic damages under paragraph (a) of
this section shall be instituted in fed-
eral district court for any sum in ex-
cess of the amount (already incurred
and estimated) of the administrative
claim filed under paragraph (f) of this
section, except where the increased
amount is based upon newly discovered
evidence not reasonably discoverable
at the time the administrative claim
was filed, or upon allegation and proof
of intervening facts relating to the
amount of the claim.

(i) Period of limitations—(1) Time of fil-
ing. A civil action under paragraph (a)
of this section must be brought in fed-
eral district court within 2 years after
the date the cause of action accrues.

(2) Cause of action accrues. A cause of
action accrues when the taxpayer has
had a reasonable opportunity to dis-
cover all essential elements of a pos-
sible cause of action.

(j) Recovery of costs under section
7430—Reasonable litigation costs, in-
cluding attorney’s fees, not recoverable
under this section may be recoverable
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under section 7430. If following the In-
ternal Revenue Service’s denial of an
administrative claim on the grounds
that the Internal Revenue Service did
not violate section 7432(a), a taxpayer
brings a civil action for damages in a
district court of the United States, and
establishes entitlement to damages
under this section, substantially pre-
vails with respect to the amount of
damages in controversy, and meets the
requirements of section
7430(c)(4)(A)(iii) (relating to notice and
net worth requirements), the taxpayer
will be considered a ‘‘prevailing party’’
for purposes of section 7430. Such tax-
payer, therefore, will generally be enti-
tled to attorney’s fees and other rea-
sonable litigation costs not recoverable
under this section. For purposes of the
paragraph, if the Internal Revenue
Service does not respond on the merits
to an administrative claim for damages
within 30 days after the claim is filed,
the Internal Revenue Service’s failure
to respond shall be considered a denial
of the administrative claim on the
grounds that the Internal Revenue
Service did not violate section 7432(a).
Administrative costs, including attor-
ney’s fees incurred pursuing an admin-
istrative claim under paragraph (f) of
this section, are not recoverable under
section 7430.

(k) Effective date—This section ap-
plies with respect to civil actions under
section 7432 filed in federal district
court after January 30, 1992.

[T.D. 8393, 57 FR 3539, Jan. 30, 1992; 57 FR
6061, Feb. 19, 1992]

§ 301.7433–1 Civil cause of action for
certain unauthorized collection ac-
tions.

(a) In general. If, in connection with
the collection of a federal tax with re-
spect to a taxpayer, an officer or an
employee of the Internal Revenue
Service recklessly or intentionally dis-
regards any provision of the Internal
Revenue Code or any regulation pro-
mulgated under the Internal Revenue
Code, such taxpayer may bring a civil
action for damages against the United
States in federal district court. The
taxpayer has a duty to mitigate dam-
ages. The total amount of damages re-
coverable is the lesser of $100,000, or
the sum of:

(1) The actual, direct economic dam-
ages sustained as a proximate result of
the reckless or international actions of
the officer or employee; and

(2) Costs of the action.
An action for damages filed in federal
district court may not be maintained
unless the taxpayer has filed an admin-
istrative claim pursuant to paragraph
(e) of this section, and has waited for
the period required under paragraph (d)
of this section.

(b) Actual, direct economic damages—
(1) Definition. Actual, direct economic
damages are actual pecuniary damages
sustained by the taxpayer as the proxi-
mate result of the reckless or inten-
tional actions of an officer or an em-
ployee of the Internal Revenue Service.
Injuries such as inconvenience, emo-
tional distress and loss of reputation
are compensable only to the extent
that they result in actual pecuniary
damages.

(2) Litigation costs and administrative
costs not recoverable. Litigation costs
and administrative costs are not recov-
erable as actual, direct economic dam-
ages. Litigation costs may be recover-
able under section 7430 (see paragraph
(h) of this section) or, solely to the ex-
tent described in paragraph (c) of this
section, as costs of the action.

(i) Litigation costs. For purposes of
this paragraph, litigation costs are any
costs incurred pursuing litigation for
relief from the action taken by the of-
ficer or employee of the Internal Rev-
enue Service, including costs incurred
pursuing a civil action in federal dis-
trict court under paragraph (a) of this
section. The term litigation costs in-
cludes the following:

(A) Court costs;
(B) Expenses of expert witnesses in

connection with a court proceeding;
(C) Cost of any study, analysis, engi-

neering report, test, or project pre-
pared for a court proceeding; and

(D) Fees paid or incurred for the serv-
ices of attorneys, or other individuals
authorized to practice before the court,
in connection with a court proceeding.

(ii) Administrative costs. For purposes
of this section, administrative costs
are any costs incurred pursuing admin-
istrative relief from the action taken
by an officer or employee of the Inter-
nal Revenue Service, including costs
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incurred pursuing an administrative
claim for damages under paragraph (e)
of this section. The term administra-
tive costs includes:

(A) Any administrative fees or simi-
lar charges imposed by the Internal
Revenue Service; and

(B) Expenses, costs, and fees de-
scribed in paragraph (b)(2)(i) of this
section incurred pursuing administra-
tive relief.

(c) Costs of the action. Costs of the ac-
tion recoverable as damages under this
section are limited to the following
costs:

(1) Fees of the clerk and marshall;
(2) Fees of the court reporter for all

or any part of the stenographic tran-
script necessarily obtained for use in
the case;

(3) Fees and disbursements for print-
ing and witnesses;

(4) Fees for exemplification and cop-
ies of paper necessarily obtained for
use in the case;

(5) Docket fees; and
(6) Compensation of court appointed

experts and interpreters.
(d) No civil action in federal district

court prior to filing an administrative
claim—(1) Except as provided in para-
graph (d)(2) of this section, no action
under paragraph (a) of this section
shall be maintained in any federal dis-
trict court before the earlier of the fol-
lowing dates:

(i) The date the decision is rendered
on a claim filed in accordance with
paragraph (e) of this section; or

(ii) The date six months after the
date an administrative claim is filed in
accordance with paragraph (e) of this
section.

(2) If an administrative claim is filed
in accordance with paragraph (e) of
this section during the last six months
of the period of limitations described
in paragraph (g) of this section, the
taxpayer may file an action in federal
district court any time after the ad-
ministrative claim is filed and before
the expiration of the period of limita-
tions.

(e) Procedures for an administrative
claim—(1) Manner. An administrative
claim for the lesser of $100,000 or ac-
tual, direct economic damages as de-
fined in paragraph (b) of this section
shall be sent in writing to the district

director (marked for the attention of
the Chief, Special Procedures Func-
tion) of the district in which the tax-
payer currently resides.

(2) Form. The administrative claim
shall include:

(i) The name, current address, cur-
rent home and work telephone numbers
and any convenient times to be con-
tacted, and taxpayer identification
number of the taxpayer making the
claim;

(ii) The grounds, in reasonable detail,
for the claim (include copies of any
available substantiating documenta-
tion or correspondence with the Inter-
nal Revenue Service);

(iii) A description of the injuries in-
curred by the taxpayer filing the claim
(include copies of any available sub-
stantiating documentation or evi-
dence);

(iv) The dollar amount of the claim,
including any damages that have not
yet been incurred but which are rea-
sonably foreseeable (include copies of
any available substantiating docu-
mentation or evidence); and

(v) The signature of the taxpayer or
duly authorized representative.
For purposes of this paragraph, a duly
authorized representative is any attor-
ney, certified public accountant, en-
rolled actuary, or any other person per-
mitted to represent the taxpayer before
the Internal Revenue Service who is
not disbarred or suspended from prac-
tice before the Internal Revenue Serv-
ice and who has a written power of at-
torney executed by the taxpaper.

(f) No action in federal district court for
any sum in excess of the dollar amount
sought in the administrative claim. No ac-
tion for actual, direct economic dam-
ages under paragraph (a) of this section
shall be instituted in federal district
court for any sum in excess of the
amount (already incurred and esti-
mated) of the administrative claim
filed under paragraph (e) of this sec-
tion, except where the increased
amount is based upon newly discovered
evidence not reasonably discoverable
at the time the administrative claim
was filed, or upon allegation and proof
of intervening facts relating to the
amount of the claim.

(g) Period of limitations—(1) Time for
filing. A civil action under paragraph
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(a) of this section must be brought in
federal district court within 2 years
after the date the cause of action ac-
crues.

(2) Right of action accrues. A cause of
action under paragraph (a) of this sec-
tion accrues when the taxpayer has had
a reasonable opportunity to discover
all essential elements of a possible
cause of action.

(h) Recovery of costs under section 7430.
Reasonable litigation costs, including
attorney’s fees, not recoverable under
this section may be recoverable under
section 7430. If following the Internal
Revenue Service’s denial of an admin-
istrative claim on the grounds that the
Internal Revenue Service did not vio-
late section 7433(a), a taxpayer brings a
civil action for damages in a district
court of the United States, and estab-
lishes entitlement to damages under
this section, substantially prevails
with respect to the amount of damages
in controversy and meets the require-
ments of section 7430(c)(4)(A)(iii) (relat-
ing to notice and net worth require-
ments), the taxpayer will be considered
a ‘‘prevailing party’’ for purposes of
section 7430. Such taxpayer, therefore,
will generally be entitled to attorney’s
fees and other reasonable litigation
costs not recoverable under this sec-
tion. For purposes of this paragraph, if
the Internal Revenue Service does not
respond on the merits to an adminis-
trative claim for damages within six
months after the claim is filed, the In-
ternal Revenue Service’s failure to re-
spond shall be considered a denial of
the claim on the grounds that the In-
ternal Revenue Service did not violate
section 7432(a). Administrative costs,
including attorney’s fees incurred pur-
suing an administrative claim under
paragraph (e) of this section, are not
recoverable under section 7430.

(i) Effective date. This section applies
with respect to civil actions under sec-
tion 7433 filed after January 30, 1992.

[T.D. 8392, 57 FR 3536, Jan. 30, 1992; 57 FR
5931, Feb. 18, 1992]

THE TAX COURT

PROCEDURE

§ 301.7452–1 Representation of parties.

The Commissioner shall be rep-
resented by the Chief Counsel for the
Internal Revenue Service in the same
manner before the Tax Court as he has
heretofore been represented in pro-
ceedings before such Court. The tax-
payer shall continue to be represented
in accordance with the rules of practice
prescribed by the Court.

§ 301.7454–1 Burden of proof in fraud
and transferee cases.

In any proceeding involving the issue
whether the petitioner has been guilty
of fraud with intent to evade tax, the
burden of proof in respect of such issue
shall be upon the Commissioner.

§ 301.7454–2 Burden of proof in foun-
dation manager, etc. cases.

(a) Foundation manager. In any pro-
ceeding involving the issue whether a
foundation manager as defined in sec-
tion 4946(b) has ‘‘knowingly’’ partici-
pated in an act of self-dealing within
the meaning of section 4941, partici-
pated in an investment which jeopard-
izes the carrying out of exempt pur-
poses within the meaning of section
4944, or agreed to the making of a tax-
able expenditure within the meaning of
section 4945 or whether an organization
manager (as defined in section
4958(f)(2)) has ‘‘knowingly’’ partici-
pated in an excess benefit transaction
(as defined in section 4958(c)), the bur-
den of proof in respect of such issue
shall be upon the Commissioner.

(b) Trustee of a black lung benefit trust.
In any proceeding involving the issue
whether a trustee of a trust described
in section 501(c)(21) has ‘‘knowingly’’
participated in an act of self-dealing
within the meaning of section 4951 or
agreed to the making of a taxable ex-
penditure within the meaning of sec-
tion 4952, the burden of proof in respect
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