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payments on debt obligations that the
entity holds as assets.

(4) Example. The following example il-
lustrates the principles of this para-
graph (b):

Example. On December 31, 1991, Partnership
Q holds a pool of real estate mortgages that
it acquired through retail sales of single
family homes. Partnership Q raises
$10,000,000 on October 25, 1996, by using this
pool to issue related debt obligations with
multiple maturities. The transfer of the
$10,000,000 to Partnership Q is a substantial
transfer (within the meaning of § 301.7701(i)–
3(b)(2)).

(c) Duration of taxable mortgage pool
classification—(1) Commencement and
duration. An entity is classified as a
taxable mortgage pool on the first test-
ing day that it meets the definition of
a taxable mortgage pool. Once an enti-
ty is classified as a taxable mortgage
pool, that classification continues
through the day the entity retires its
last related debt obligation.

(2) Testing day defined. A testing day
is any day on or after September 6,
1995, on which an entity issues a re-
lated debt obligation (as defined in
paragraph (b)(3) of this section) that is
significant in amount.

[T.D. 8610, 60 FR 40092, Aug. 7, 1995]

§ 301.7701(i)–4 Special rules for certain
entities.

(a) States and municipalities—(1) In
general. Regardless of whether an enti-
ty satisfies any of the requirements of
section 7701(i)(2)(A), an entity is not
classified as a taxable mortgage pool
if—

(i) The entity is a State, territory, a
possession of the United States, the
District of Columbia, or any political
subdivision thereof (within the mean-
ing of § 1.103–1(b) of this chapter), or is
empowered to issue obligations on be-
half of one of the foregoing;

(ii) The entity issues the debt obliga-
tions in the performance of a govern-
mental purpose; and

(iii) The entity holds the remaining
interests in all assets that support
those debt obligations until the debt
obligations issued by the entity are re-
tired.

(2) Governmental purpose. The term
governmental purpose means an essen-
tial governmental function within the

meaning of section 115. A governmental
purpose does not include the mere
packaging of debt obligations for re-
sale on the secondary market even if
any profits from the sale are used in
the performance of an essential govern-
mental function.

(3) Determinations by the Commissioner.
If an entity is not described in para-
graph (a)(1) of this section, but has a
similar purpose, then the Commis-
sioner may determine that the entity
is not classified as a taxable mortgage
pool.

(b) REITs. [Reserved]
(c) Subchapter S corporations—(1) In

general. An entity that is classified as a
taxable mortgage pool may not elect to
be an S corporation under section
1362(a) or maintain S corporation sta-
tus.

(2) Portion of an S corporation treated
as a separate corporation. An S corpora-
tion is not treated as a member of an
affiliated group under section
1361(b)(2)(A) solely because a portion of
the S corporation is treated as a sepa-
rate corporation under section 7701(i).

[T.D. 8610, 60 FR 40092, Aug. 7, 1995]

§ 301.7704–2 Transition provisions.

See the regulations under section
7704 contained in part 1 of this chapter
for a definition of the ‘‘substantial new
line of business’’ that an ‘‘existing’’
publicly traded partnership cannot
enter without forfeiting its partnership
status under the transition provisions
applicable to section 7704.

[T.D. 8450, 57 FR 58710, Dec. 11, 1992]

General Rules

APPLICATION OF INTERNAL REVENUE

LAWS

§ 301.7803–1 Security bonds covering
personnel of the Internal Revenue
Service.

For regulations relating to the pro-
curement of security bonds covering
designated personnel of the Internal
Revenue Service between January 1,

VerDate 11<MAY>2000 13:30 May 01, 2001 Jkt 194096 PO 00000 Frm 00653 Fmt 8010 Sfmt 8010 Y:\SGML\194096T.XXX pfrm08 PsN: 194096T



654

26 CFR Ch. I (4–1–01 Edition)§ 301.7805–1

1956, and June 6, 1972, see 31 CFR part
226.

(Sec. 7805 of the Internal Revenue Code of
1954 (68A Stat. 917; 26 U.S.C. 7805))

[T.D. 7239, 37 FR 28628, Dec. 28, 1972]

§ 301.7805–1 Rules and regulations.

(a) Issuance. The Commissioner, with
the approval of the Secretary, shall
prescribe all needful rules and regula-
tions for the enforcement of the Code
(except where this authority is ex-
pressly given by the Code to any person
other than an officer or employee of
the Treasury Department), including
all rules and regulations as may be
necessary by reason of any alteration
of law in relation to internal revenue.

(b) Retroactivity. The Commissioner,
with the approval of the Secretary,
may prescribe the extent, if any, to
which any regulation or Treasury deci-
sion relating to the internal revenue
laws shall be applied without retro-
active effect. The Commissioner may
prescribe the extent, if any, to which
any ruling relating to the internal rev-
enue laws, issued by or pursuant to au-
thorization from him, shall be applied
without retroactive effect.

(c) Preparation and distribution of reg-
ulations, forms, stamps, and other mat-
ters. The Commissioner, under the di-
rection of the Secretary, shall prepare
and distribute all the instructions, reg-
ulations, directions, forms, blanks,
stamps, and other matters pertaining
to the assessment and collection of in-
ternal revenue.

§ 301.7811–1 Taxpayer assistance or-
ders.

(a) Authority to issue—(1) In general.
When an application is filed by the tax-
payer or the taxpayer’s duly authorized
representative, in the form, manner
and time specified in paragraph (b) of
this section, the Ombudsman may issue
a taxpayer assistance order if, in the
determination of the Ombudsman, the
taxpayer is suffering or is about to suf-
fer a significant hardship as a result of
the manner in which the internal rev-
enue laws are being administered by
the Internal Revenue Service, includ-
ing action or inaction on the part of
the Internal Revenue Service.

(2) Issuance without an application.
The Ombudsman may issue a taxpayer
assistance order in the absence of an
application under section 7811(a).

(3) Duly authorized taxpayer’s rep-
resentative. A ‘‘duly authorized tax-
payer’s representative’’ is any attor-
ney, certified public accountant, en-
rolled agent, enrolled actuary, or any
other person permitted to represent
the taxpayer before the Internal Rev-
enue Service who is not disbarred or
suspended from practice before the In-
ternal Revenue Service and who has a
written power of attorney executed by
the taxpayer.

(4) Significant hardship—(i) Determina-
tion required. A determination of sig-
nificant hardship is required to be
made by the Ombudsman prior to the
issuance of a taxpayer assistance order.

(ii) Term Defined. The term significant
hardship means a serious privation
caused or about to be caused to the
taxpayer as the result of the particular
manner in which the revenue laws are
being administered by the Internal
Revenue Service. Mere economic or
personal inconvenience to the taxpayer
does not constitute significant hard-
ship.

(5) Finding different from relief. A find-
ing that a taxpayer is suffering or
about to suffer a significant hardship
as a result of the manner in which the
internal revenue laws are being admin-
istered by the Internal Revnue Service
will not automatically result in relief
being granted to a taxpayer under this
section. A finding of ‘‘significant hard-
ship’’ is separate and distinct from a
determination that the taxpayer will
be granted relief. The granting of relief
requires an examination of the behav-
ior of the taxpayer and of the action or
inaction of the Internal Revenue Serv-
ice that causes or is about to cause the
significant hardship to the taxpayer.

(b) Application for taxpayer assistance
order—(1) Form. The application for a
taxpayer assistance order shall be
made on a Form 911 (Application for
Taxpayer Assistance Order to Relieve
Hardship) available from any local of-
fice of the Internal Revenue Service or
in a written statement which shall con-
tain the following information:

(i) Name, social security number (or
the employer identification number),
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and current mailing address of the tax-
payer submitting the application.

(ii) Kind of tax (individual, cor-
porate, etc.) and tax period or periods
involved.

(iii) Description of the Internal Rev-
enue Service action or proposed action
which is causing or is about to cause a
significant hardship to the taxpayer
and, if known, the Internal Revenue
Service office and personnel involved.

(iv) Description of the specific hard-
ship caused or about to be caused and
the kind of relief requested.

(v) Signature of the taxpayer/appli-
cant or duly authorized representative.

(2) Manner. An application for a tax-
payer assistance order shall be filed
with the Internal Revenue Service
Problem Resolution Office in the dis-
trict where the taxpayer resides. Over-
seas applicants having a APO or FPO
address shall file applications with the
Internal Revenue Service, Problem
Resolution Office where the return was
filed. All other overseas applicants
shall file applications with the Internal
Revenue Service, Problem Resolution
Office, Assistant Commissioner (Inter-
national), Washington, DC. Where ap-
propriate, these Problem Resolution of-
fices may refer an application for a
taxpayer assistance order to another
office of the Internal Revenue Service.

(3) Time. An application for a tax-
payer assistance order shall be sub-
mitted within a reasonable time after
the taxpayer becomes aware of the sig-
nificant hardship or the potential sig-
nificant hardship.

(c) Contents of Taxpayer Assistance Or-
ders—(1) Terms of order. Upon deciding
that a taxpayer is suffering or about to
suffer a significant hardship as a result
of the manner in which the internal
revenue laws are being administered,
the Ombudsman may issue a taxpayer
assistance order requiring the Internal
Revenue Service to—

(i) Release levied property (to the ex-
tent that the Internal Revenue Service
may by law release such property), or

(ii) Stop any action or refrain from
taking further action against a tax-
payer pursuant to:

(A) Chapter 64 (relating to collec-
tion),

(B) Chapter 70, subchapter B (relating
to bankruptcy and receiverships),

(C) Chapter 78 (relating to discovery
of liability and enforcement of title),
or

(D) Any other section of the Internal
Revenue Code under which the Internal
Revenue Service is taking or is about
to take administrative action against
the taxpayer that causes or will cause
a significant hardship.

(2) Binding effect. A taxpayer assist-
ance order is binding on the Internal
Revenue Service unless reversed by an
official authorized to modify or rescind
such an order as provided in paragraph
(d) of this section.

(3) Scope. The terms of a taxpayer as-
sistance order may require the release
from levy of property of the taxpayer
to the extent that the Internal Rev-
enue Service will by law release such
property. In the absence of an overpay-
ment there is, for example, no author-
ity under which the Internal Revenue
Service may release sums which have
been credited against the taxpayer’s li-
ability and deposited into the Treasury
of the United States. A taxpayer assist-
ance order may generally not be issued
with respect to the investigation of
any criminal tax violation and gen-
erally may not be issued to enjoin an
act of the Office of Chief Counsel (with
the exception of Appeals). A taxpayer
assistance order will not be issued to
contest the merits of any tax liability
nor is a taxpayer assistance order in-
tended to be a substitute for or an ad-
dition to any established administra-
tive or judicial review procedure.

(d) Authority to modify or rescind. A
taxpayer assistance order may be
modified or rescinded only by the Om-
budsman, a district director, a service
center director, a compliance center di-
rector, a regional director of appeals,
or the superiors of such officials. A
modification or rescission by one of
these designated officials may be ele-
vated by the Ombudsman to the supe-
rior of such official.

(e) Suspension of statutes of limita-
tions—(1) In general. The running of the
applicable period of limitations for any
action which is the subject of a tax-
payer assistance order shall be sus-
pended for the period beginning on the
date the Ombudsman receives an appli-
cation for a taxpayer assistance order
in the form, manner, and time specified
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in paragraph (b) of this section and
ending on the date on which the Om-
budsman makes a determination with
respect to the application, and for any
additional period specified by the Om-
budsman in an order issued pursuant to
a taxpayer’s application. For the pur-
pose of computing the period sus-
pended, all calendar days except the
date of receipt of the application shall
be included.

(2) Date of decision. The ‘‘date on
which the Ombudsman makes a deci-
sion with respect to the application’’ is
the date on which the taxpayer’s re-
quest for a taxpayer assistance order is
denied, or agreement is reached with
the involved function of the Service, or
a taxpayer assistance order is issued
(except that when the taxpayer assist-
ance order is reviewed by an official
who may modify or rescind the tax-
payer assistance order as provided in
paragraph (d) of this section, the deci-
sion date is the date on which such re-
view is completed).

(3) Periods suspended. The periods of
limitations which are suspended under
section 7811(d) are those which apply to
the taxable periods to which the appli-
cation for a taxpayer assistance order
relate or the taxable periods specifi-
cally indicated in the terms of a tax-
payer assistance order.

Example 1. On August 31, 1989, the Internal
Revenue Service levies on funds in the tax-
payer’s checking account. On September 1,
1989 (at which time 7 months remain before
the period of limitations on collection after
assessment will expire on April 1, 1990) the
Ombudsman receives the taxpayer’s written
application for a taxpayer assistance order.
Subsequently, on September 6, 1989, the Om-
budsman determines that the levy has
caused a significant hardship and the Inter-
nal Revenue Service function which served
the levy agrees to release the levy. The levy
is released. As a result of the application and
the decision by the Ombudsman and the in-
volved function of the Service resolving the
hardship, the statute of limitations on col-
lection after assessment is suspended from
the date the Ombudsman received the appli-
cation, September 1, 1989, until the date on
which the decision was made to release the
levy, September 6, 1989. Therefore, the stat-
ute of limitations on collection after assess-
ment will not expire until after April 6, 1990,
which is 7 months plus 5 days after the date
on which the application for a taxpayer as-
sistance order was received by the Ombuds-
man.

Example 2. The facts are the same as in ex-
ample 1 except that the Internal Revenue
Service function which served the levy does
not agree to release the levy, and the Om-
budsman, having made a determination that
the levy is causing a significant hardship,
issues a taxpayer assistance order on Sep-
tember 6, 1989, in which the levy is ordered to
be released and specifies that the statute of
limitations on collection after assessment is
suspended for an additional 15 days. The pe-
riod of limitations on collection after assess-
ment will therefore not expire until after
April 21, 1990, which is 7 months and 20 days
(5 days plus 15 days) after the application for
the taxpayer assistance order was received
by the Ombudsman.

Example 3. The facts are the same as in ex-
ample 2 except that the Ombudsman does not
specifically suspend the statute of limita-
tions on collection after assessment for an
additional number of days in the taxpayer
assistance order, but rather the function
seeks modification or rescission of the tax-
payer assistance order and the appropriate
official charged with that responsibility
completes his consideration of the assistance
order on September 8, 1989. The period of
limitations on collection after assessment
will therefore not expire until after April 8,
1990, which is 7 months and 7 days after the
application for the taxpayer assistance order
was received by the Ombudsman.

(4) Absence of a written application.
The statute of limitations is not sus-
pended in cases where the Ombudsman
issues an order in the absence of a writ-
ten application for relief by the tax-
payer or the taxpayer’s duly authorized
representative.

(f) Independent action of Ombudsman.
The Ombudsman may take any of the
actions described in section 7811(b) in
the absence of an application by the
taxpayer.

(g) Ombudsman. The term ‘‘Ombuds-
man’’ includes any designee of the Om-
budsman, such as Problem Resolution
Officers in Internal Revenue Service
regional and district offices and at In-
ternal Revenue Service compliance and
service centers.

(h) Effective Date. These regulations
are effective as of March 20, 1992.

[T.D. 8246, 54 FR 11700, Mar. 22, 1989, as
amended by T.D. 8403, 56 FR 9977, March 23,
1992]
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MISCELLANEOUS PROVISIONS

§ 301.9000–1 Procedure to be followed
by officers and employees of the In-
ternal Revenue Service upon re-
ceipt of a request or demand for
disclosure of internal revenue
records or information.

(a) Authority. The provisions of this
section are prescribed under the au-
thority of 5 U.S.C. 301; section 2 of the
Reorganization Plan No. 26 of 1950, 64
Stat. 1280; 18 U.S.C. 1905; section 2(g) of
the Federal Alcohol Administration
Act (27 U.S.C. 202(c)); and sections 5274,
6103, 6104, 6106, 6107, 7213, 7237(e), 7803,
and 7805 of the Internal Revenue Code
of 1954.

(b) Definitions. When used in this sec-
tion—

(1) Internal revenue records or informa-
tion. The term ‘‘internal revenue
records or information’’ means any
records (including copies thereof) or in-
formation, made or obtained by, fur-
nished to, or coming to the knowledge
of, any officer or employee of the Inter-
nal Revenue Service while acting in his
official capacity, or because of his offi-
cial status, with respect to the admin-
istration of the internal revenue laws
or any other laws administered by or
concerning the Internal Revenue Serv-
ice.

(2) Internal revenue officer and em-
ployee. The term ‘‘internal revenue offi-
cer and employee’’ means all officers
and employees of the United States,
engaged in the administration and en-
forcement of the internal revenue laws
or any other laws administered by the
Internal Revenue Service, appointed or
employed by, or subject to the direc-
tions, instructions or orders of, the
Secretary of the Treasury or his dele-
gate.

(3) Demand. The term ‘‘demand’’
means any subpoena, notice of deposi-
tion either upon oral examination or
written interrogatory, or other order,
of any court, administrative agency, or
other authority.

(c) Disclosure of internal revenue
records or information prohibited without
prior approval of the Commissioner. The
disclosure, including the production, of
internal revenue records or informa-
tion to any person outside the Treas-
ury Department or to any court, ad-
ministrative agency, or other author-

ity, in response to any request or de-
mand for the disclosure of such records
or information shall be made only with
the prior approval of the Commis-
sioner. However, nothing in this sec-
tion shall restrict the disclosure of in-
ternal revenue records or information
which the Commissioner has deter-
mined is authorized under any provi-
sion of statute, Executive order, or reg-
ulations, or for which a procedure has
been established by the Commissioner.
For example, this section does not re-
strict the inspection of returns and ap-
proved applications for tax exemption
inspection of which is governed by sec-
tions 6103 and 6104 of the Code and the
Executive orders and regulations
issued thereunder, nor does it restrict
the disclosure of internal revenue
records or information which is re-
quested by U.S. attorneys or attorneys
of the Department of Justice for use in
cases which arise under the internal
revenue laws or related statutes and
which are referred by the Department
of the Treasury to the Department of
Justice for prosecution or defense.

(d) Delegation to Commissioner of au-
thority to determine disclosure and estab-
lish procedures; procedure in the event of
a request or demand for disclosure—(1)
Delegation to Commissioner. The Com-
missioner is hereby authorized to de-
termine whether or not officers and
employees of the Internal Revenue
Service will be permitted to disclose
internal revenue records or informa-
tion in response to:

(i) A request by any court, adminis-
trative agency, or other authority, or
by any person, for the disclosure of
such records or information, or

(ii) A demand for the disclosure of
such records or information.
The Commissioner is also authorized to
establish such procedures as he may
deem necessary with respect to the dis-
closure of internal revenue records or
information by internal revenue offi-
cers and employees. Any determination
by the Commissioner as to whether in-
ternal revenue records or information
will be disclosed, or any procedure es-
tablished by him in connection there-
with, will be made in accordance with
applicable statutes, Executive orders,
and regulations, and such instructions
as may be issued by the Secretary or
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