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MISCELLANEOUS PROVISIONS

§ 301.9000–1 Procedure to be followed
by officers and employees of the In-
ternal Revenue Service upon re-
ceipt of a request or demand for
disclosure of internal revenue
records or information.

(a) Authority. The provisions of this
section are prescribed under the au-
thority of 5 U.S.C. 301; section 2 of the
Reorganization Plan No. 26 of 1950, 64
Stat. 1280; 18 U.S.C. 1905; section 2(g) of
the Federal Alcohol Administration
Act (27 U.S.C. 202(c)); and sections 5274,
6103, 6104, 6106, 6107, 7213, 7237(e), 7803,
and 7805 of the Internal Revenue Code
of 1954.

(b) Definitions. When used in this sec-
tion—

(1) Internal revenue records or informa-
tion. The term ‘‘internal revenue
records or information’’ means any
records (including copies thereof) or in-
formation, made or obtained by, fur-
nished to, or coming to the knowledge
of, any officer or employee of the Inter-
nal Revenue Service while acting in his
official capacity, or because of his offi-
cial status, with respect to the admin-
istration of the internal revenue laws
or any other laws administered by or
concerning the Internal Revenue Serv-
ice.

(2) Internal revenue officer and em-
ployee. The term ‘‘internal revenue offi-
cer and employee’’ means all officers
and employees of the United States,
engaged in the administration and en-
forcement of the internal revenue laws
or any other laws administered by the
Internal Revenue Service, appointed or
employed by, or subject to the direc-
tions, instructions or orders of, the
Secretary of the Treasury or his dele-
gate.

(3) Demand. The term ‘‘demand’’
means any subpoena, notice of deposi-
tion either upon oral examination or
written interrogatory, or other order,
of any court, administrative agency, or
other authority.

(c) Disclosure of internal revenue
records or information prohibited without
prior approval of the Commissioner. The
disclosure, including the production, of
internal revenue records or informa-
tion to any person outside the Treas-
ury Department or to any court, ad-
ministrative agency, or other author-

ity, in response to any request or de-
mand for the disclosure of such records
or information shall be made only with
the prior approval of the Commis-
sioner. However, nothing in this sec-
tion shall restrict the disclosure of in-
ternal revenue records or information
which the Commissioner has deter-
mined is authorized under any provi-
sion of statute, Executive order, or reg-
ulations, or for which a procedure has
been established by the Commissioner.
For example, this section does not re-
strict the inspection of returns and ap-
proved applications for tax exemption
inspection of which is governed by sec-
tions 6103 and 6104 of the Code and the
Executive orders and regulations
issued thereunder, nor does it restrict
the disclosure of internal revenue
records or information which is re-
quested by U.S. attorneys or attorneys
of the Department of Justice for use in
cases which arise under the internal
revenue laws or related statutes and
which are referred by the Department
of the Treasury to the Department of
Justice for prosecution or defense.

(d) Delegation to Commissioner of au-
thority to determine disclosure and estab-
lish procedures; procedure in the event of
a request or demand for disclosure—(1)
Delegation to Commissioner. The Com-
missioner is hereby authorized to de-
termine whether or not officers and
employees of the Internal Revenue
Service will be permitted to disclose
internal revenue records or informa-
tion in response to:

(i) A request by any court, adminis-
trative agency, or other authority, or
by any person, for the disclosure of
such records or information, or

(ii) A demand for the disclosure of
such records or information.
The Commissioner is also authorized to
establish such procedures as he may
deem necessary with respect to the dis-
closure of internal revenue records or
information by internal revenue offi-
cers and employees. Any determination
by the Commissioner as to whether in-
ternal revenue records or information
will be disclosed, or any procedure es-
tablished by him in connection there-
with, will be made in accordance with
applicable statutes, Executive orders,
and regulations, and such instructions
as may be issued by the Secretary or
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his delegate. Notwithstanding the pre-
ceding provisions of this subparagraph,
the Commissioner shall, where either
he or the Secretary deems it appro-
priate, refer the opposing of a request
or demand for disclosure of internal
revenue records or information to the
Secretary.

(2) Procedure in the event of a request
or demand for internal revenue records or
information—(i) Request procedure. Any
officer or employee of the Internal
Revenue Service who receives a request
for internal revenue records or infor-
mation, the disposition of which is not
covered by a procedure established by
the Commissioner, shall promptly com-
municate the contents of the request
to the Commissioner through the ap-
propriate supervisor for the district or
region in which he serves. Such officer
or employee shall await instructions
from the Commissioner concerning the
response to the request. For the proce-
dure to be followed in the event a per-
son making a request seeks to obtain a
court order or other demand requiring
the production of internal revenue
records or information, see subdivision
(ii) of this subparagraph.

(ii) Demand procedure. Any officer or
employee of the Internal Revenue
Service who is served with a demand
for internal revenue records or infor-
mation, the disposition of which is not
covered by a procedure established by
the Commissioner, shall promptly, and
without awaiting appearance before
the court, administrative agency, or
other authority, communicate the con-
tents of the demand to the Commis-
sioner through the appropriate super-
visor for the district or region in which
he serves. Such officer or employee
shall await instructions from the Com-
missioner concerning the response to
the demand. If it is determined by the
Commissioner that the demand should
be opposed, the U.S. attorney, his as-
sistant, or other appropriate legal rep-
resentative shall be requested to re-
spectfully inform the court, adminis-
trative agency, or other authority that
the Commissioner has instructed the
officer or employee to refuse to dis-
close the internal revenue records or
information sought. If instructions
have not been received from the Com-
missioner at the time when the officer

or employee is required to appear be-
fore the court, administrative agency,
or other authority in response to the
demand, the U.S. attorney, his assist-
ant, or other appropriate legal rep-
resentative shall be requested to ap-
pear with the officer or employee upon
whom the demand has been served and
request additional time in which to re-
ceive such instructions. In the event
the court, administrative agency, or
other authority rules adversely with
respect to the refusal to disclose the
records or information pursuant to the
instructions of the Commissioner, or
declines to defer a ruling until instruc-
tions from the Commissioner have been
received, the officer or employee upon
whom the demand has been served
shall, pursuant to this section, respect-
fully decline to disclose the internal
revenue records or information sought.

(e) Record of seizure and sale of real es-
tate. Record 21, ‘‘Record of seizure and
sale of real estate’’, is open for public
inspection in offices of district direc-
tors of internal revenue and copies are
furnished upon application.

(f) State liquor, tobacco, firearms, or ex-
plosives cases. Assistant Regional Com-
missioners (alcohol, tobacco and fire-
arms) or the Director, Bureau of Alco-
hol, Tobacco and Firearms Division
may, in the interest of Federal and
State law enforcement, upon receipt of
demands or requests of State authori-
ties, and at the expense of the State,
authorize special investigators and
other employees under their super-
vision to attend trials and administra-
tive hearings in liquor, tobacco, fire-
arms, or explosives cases in which the
State is a party, produce records, and
testify as to facts coming to their
knowledge in their official capacities:
Provided, That such production or tes-
timony will not divulge information
contrary to section 7213 of the Code,
nor divulge information subject to the
restrictions in section 5848. See also 18
U.S.C. 1905.

(g) Penalties. Any officer or employee
of the Internal Revenue Service who
disobeys the provisions of this section
will be subject to dismissal and may
incur criminal liability.

(h) Disclosure of economic stabilization
matters. (1) The Commissioner, in his
discretion, is specifically authorized to
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1 ‘‘Secretary’’ wherever used in this section
means the Secretary of Transportation.

divulge or disclose to a complainant or
to an individual with specific knowl-
edge of a complaint, the nature and re-
sult of the investigation of said com-
plaint in circumstances where no viola-
tion has been found.

(2) The provisions of this paragraph
are prescribed under the authority of
the Economic Stabilization Act of 1970,
as amended, Pub. L. 91–379, 84 Stat. 799;
Pub. L. 91–558, 84 Stat. 1468; Pub. L. 92–
8, 85 Stat. 13; Pub. L. 92–15, 85 Stat. 38;
Pub. L. 92–210, 85 Stat. 743; Executive
Order No. 11627, as amended; Cost of
Living Council Order No. 5, 36 FR 21798;
Pay Board Order No. 1, 36 FR 21798;
Price Commission Order No. 1, 36 FR
21798, § 102.4 of chapter I of title 6.

(i) Effective date. The provisions of
this section are applicable to any re-
quest or demand for internal revenue
records or information received by any
officer or employee of the Internal
Revenue Service after June 15, 1967 (ex-
cept for paragraph (h) of this section,
the provisions of which shall be appli-
cable after January 31, 1972).

[32 FR 15241, Nov. 3, 1967, as amended by 37
FR 2481, Feb. 1, 1972; T.D. 7188, 37 FR 12797,
June 29, 1972; T.D. ATF–33, 41 FR 44038, Oct.
6, 1976]

§ 301.9001 Statutory provisions; Outer
Continental Shelf Lands Act
Amendments of 1978.

Section 302 of the Outer Continental
Shelf Lands Act Amendments of 1978
(92 Stat. 629) provides as follows:

Sec. 302. (a) There is hereby established in
the Treasury of the United States an Off-
shore Oil Pollution Compensation Fund in an
amount not to exceed $200,000,000, except
that such limitation shall be increased to
the extent necessary to permit any moneys
recovered or collected which are referred to
in subsection (b)(2) of this section to be paid
into the Fund. The Fund shall be adminis-
tered by the Secretary 1 and the Secretary of
the Treasury as specified in this title. The
Fund may sue and be sued in its own name.

(b) The Fund shall be composed of—
(1) All fees collected pursuant to sub-

section (d) of this section; and
(2) All other moneys recovered or collected

on behalf of the Fund under section 308 or
any other provision of this title.

(c) The Fund shall be immediately avail-
able for—

(1) Removal costs described in section
301(22):

(2) The processing and settlement claims
under section 307 of this title (including the
costs of assessing injury to, or destruction
of, natural resources); and

(3) Subject to such amounts as are pro-
vided in appropriation Acts, all administra-
tive and personnel costs of the Federal Gov-
ernment incident to the administration of
this title, including, but not limited to, the
claims settlement activities and adjudica-
tory and judicial proceedings, whether or not
such costs are recoverable under section 308
of this title.

The Secretary is authorized to promulgate
regulations designating the person or per-
sons who may obligate available money in
the Fund for such purposes.

(d)(1) The Secretary shall levy and the Sec-
retary of the Treasury shall collect a fee of
not to exceed 3 cents per barrel on oil ob-
tained from the Outer Continental Shelf,
which shall be imposed on the owner of the
oil when such oil is produced.

(2) The Secretary of the Treasury, after
consulting with the Secretary, may promul-
gate reasonable regulations relating to the
collection of the fees authorized by para-
graph (1) of this subsection and, from time to
time, the modification thereof. Any modi-
fication shall become effective on the date
specified in the regulation making such
modification, but no earlier than the nine-
tieth day following the date such regulation
is published in the FEDERAL REGISTER. Any
modification of the fee shall be designed to
insure that the Fund is maintained at a level
of not less than $100,000,000 and not more
than $200,000,000. No regulation that sets or
modifies fees, whether or not in effect, may
be stayed by any court pending completion
of judicial review of such regulation.

(3)(A) Any person who fails to collect or
pay any fee as required by any regulation
promulgated under paragraph (2) of this sub-
section shall be liable for a civil penalty not
to exceed $10,000, to be assessed by the Sec-
retary of the Treasury, in addition to the fee
required to be collected or paid and the in-
terest on such fee at the rate such fee would
have earned if collected or paid when due and
invested in special obligations of the United
States in accordance with subsection (e)(2) of
this section. Upon the failure of any person
so liable to pay any penalty, fee, or interest
upon demand, the Attorney General may, at
the request of the Secretary of the Treasury,
bring an action in the name of the Fund
against that person for such amount.

(B) Any person who falsifies records or doc-
uments required to be maintained under any
regulation promulgated under this sub-
section shall be subject to prosecution for a
violation of section 1001 of title 18, United
States Code.
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(4) The Secretary of the Treasury may, by
regulation, designate the reasonably nec-
essary records and documents to be kept by
persons from whom fees are to be collected
pursuant to paragraph (1) of this subsection,
and the Secretary of the Treasury and the
Comptroller General of the United States
shall have access to such records and docu-
ments for the purpose of audit and examina-
tion.

(e)(1) The Secretary shall determine the
level of funding required for immediate ac-
cess in order to meet potential obligations of
the Fund.

(2) The Secretary of the Treasury may in-
vest any excess in the Fund above the level
determined under paragraph (1) of this sub-
section, in interest-bearing special obliga-
tions of the United States. Such special obli-
gations may be redeemed at any time in ac-
cordance with the terms of the special issue
and pursuant to regulations promulgated by
the Secretary of the Treasury. The interest
on, and the proceeds from the sale of, any ob-
ligations held in the Fund shall be deposited
in and credited to the Fund.

(f) If at any time the moneys available in
the Fund are insufficient to meet the obliga-
tions of the Fund, the Secretary shall issue
to the Secretary of the Treasury notes or
other obligations in the forms and denomina-
tions, bearing the interest rates and matu-
rities, and subject to such terms and condi-
tions as may be prescribed by the Secretary
of the Treasury. Redemption of such notes or
other obligations shall be made by the Sec-
retary from moneys in the Fund. Such notes
or other obligations shall bear interest at a
rate determined by the Secretary of the
Treasury, taking into consideration the av-
erage market yield on outstanding market-
able obligations of comparable maturity.
The Secretary of the Treasury shall purchase
any notes or other obligations issued under
this subsection and, for that purpose, he is
authorized to use as a public debt trans-
action the proceeds from the sale of any se-
curities issued under the Second Liberty
Bond Act. The purpose for which securities
may be issued under that Act are extended
to include any purchase of such notes or
other obligations. The Secretary of the
Treasury may at any time sell any of the
notes or other obligations acquired by him
under this subsection. All redemptions, pur-
chases, and sales by the Secretary of the
Treasury of such notes or other obligations
shall be treated as public debt transactions
of the United States.

(Sec. 302(d) of the Outer Continental Shelf
Lands Act Amendments of 1978 (92 Stat. 672)
and sec. 7805 of the Internal Revenue Code of
1954 (68A Stat. 917; 26 U.S.C. 7805))

[T.D. 7697, 45 FR 33974, May 21, 1980]

§ 301.9001–1 Collection of fee.

(a) Imposition of fee—(1) In general.
Under section 302(d) of the Outer Conti-
nental Shelf Lands Act Amendments of
1978 (Act), the Internal Revenue Serv-
ice is authorized to collect a fee of not
more than 3 cents per barrel on oil that
is obtained from the Outer Continental
Shelf. This fee is established by the
Commandant, United States Coast
Guard, and is imposed on the owner of
the oil as defined in paragraph (a)(2) of
this section. The barrels subject to the
fee shall be those barrels reported by
the owner of the oil (§ 301.9001–1 (a)(2)),
or a person authorized to act for the
owner, on the monthly royalty reports,
Form 9–153, filed with the U.S. Geologi-
cal Survey as required by 30 CFR 250.94.
For the purpose of computing this fee,
the owner of the oil shall measure the
Outer Continental Shelf oil production
by employing the criteria of the U.S.
Geological Survey contained in 30 CFR
250.60 and Outer Continental Shelf Gulf
of Mexico Order 13. No reduction in the
amount due will be permitted by rea-
son of theoretical or actual oil lost in
transit. To ensure that the Fund is
maintained at a level of not less than
$100,000,000 and not more than
$200,000,000, the Commandant, United
States Coast Guard, may modify the
amount of this fee.

(2) Owner of oil. For the purposes of
§§ 301.9001–1, 301.9001–2, and 301.9001–3,
the owner of oil is the person in whom
is vested ownership of the oil as it is
produced at the wellhead without re-
gard to the existence of contractual ar-
rangements for the sale or other dis-
position of the oil between such a per-
son and third parties. Under this rule,
the Federal government entitlement to
royalty oil does not constitute owner-
ship of oil by the Federal government
at the time of production.

(3) Example. The provisions of para-
graph (a)(2) of this section may be il-
lustrated by the following example:

Example. X is the owner of oil produced on
the Outer Continental Shelf. During one re-
porting period, 10,000 barrels of oil were ob-
tained from this location. X will use a por-
tion of this oil to make a royalty payment to
the United States government. X also has a
contract with Y to sell Y the remaining bar-
rels of oil. For the purpose of the Act, X is
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the owner of the oil and must pay a fee of 3
cents per barrel on all 10,000 barrels of oil.

(4) Cross-references. See § 301.9001–2(a)
for the definition of barrel, § 301.9001–
2(b) for the definition of oil, and
§ 301.9001–2(c) for the definition of per-
son.

(5) Effective Date. The provisions of
§§ 301.9001–1, 301.9001–2, and 301.9001–3
are effective on July 25, 1979, at 7:00
a.m., local time. If, however, the estab-
lished practice has been to gauge oil
production at a time other than 7:00
a.m., the effective date is July 25, 1979,
at the time production has been
gauged.

(b) Collection of fee. The Internal Rev-
enue Service shall collect the fee im-
posed by section 302(d) of the Act. Ad-
ministrative procedures for the collec-
tion of this fee shall be prescribed from
time to time by the Commissioner. The
Commissioner may designate the rea-
sonably necessary records and docu-
ments to be kept by the person or per-
sons from whom the fee is collected.
See also the regulations under 33 CFR
135.103 for additional rules relating to
the implementation of the Act.

(c) Time and place for payment of the
fee—(1) In general. Payment of the fee
shall be made in accordance with the
rules established in paragraph (c)(2), (3)
and (4) of this section. When a deposit
is required by these rules, it must be
filed with the Internal Revenue Service
Center, Austin, Texas 73301 using Form
6008, Fee Deposit for Offshore Oil. Ad-
justments required in the amount paid
during the calendar quarter to reflect
the actual amount due for the quarter
shall be made on Form 6009, Quarterly
Report of Fees Due. Form 6009 must be
filed on or before the last day of the
month following the end of the cal-
endar quarter with the Austin Service
Center. The rules under section 7502,
relating to the treatment of timely
mailing as timely filing and paying,
and section 7503, relating to the time
for performance of acts where the last
day falls on Saturday, Sunday, or legal
holiday are applicable to the filing of
Form 6009.

(2) $100 or less of fees. If the owner of
oil is liable in any calendar quarter for
$100 or less of fees, the owner or a per-
son authorized to act for the owner
may either deposit this amount or pay

the full amount of the fee when Form
6009 is filed.

(3) More than $100 of fees. If the owner
of oil is liable in the first or second
month of the calendar quarter for more
than $100 of fees and is not required to
make a semimonthly deposit (see para-
graph (c)(4) of this section), the owner
or a person authorized to act for the
owner must deposit the amount on or
before the last day of the following
month following the the month of pro-
duction.

(4) More than $2000 of fees. The owner
of oil who is liable for more than $2000
of fees for any month of a calendar
quarter must deposit fees for the fol-
lowing quarter (regardless of amount)
on a semimonthly basis. The deposit
must be made on or before the ninth
day following the semimonthly period
for which it is reportable. The first de-
posit for a month may be reasonably
estimated when an accounting of oil
production is normally done by the
month. Under these circumstances, the
second for that month deposit should
be adjusted to reflect the total barrels
produced in that month.

(d) Responsibility for payment of fee—
(1) In general. Form 6009, Quarterly Re-
port of Fees Due, must be filed and the
fee must be paid either by the owner of
the oil (§ 301.9001–1(a)(2)) or by a person
authorized to act for the owner of the
oil under an acceptable power of attor-
ney filed with the Austin Service Cen-
ter. For the purposes of the regulations
at §§ 301.9001–1, 301.9001–2, and 301.9001–3,
an operating agreement between the
operator of the oil-producing facility
and the owner of oil is considered an
acceptable power of attorney if the op-
erating agreement specifically states
that the operator is authorized to pay
the fee imposed by section 302(d) of the
Outer Continental Shelf Lands Act
Amendments of 1978.

(2) Example. The provisions of this
paragraph may be illustrated by the
following example:

Example. W, X, Y, and Z are oil companies
that own equal interests in oil produced on
the Outer Continental Shelf. W was selected
to be the operator of the offshore facility.
Additionally, X, Y, and Z authorized W to
file Form 6009 and to pay the fee imposed by
section 302(d) of the Act on the oil produced
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at this facility. Pursuant to this authoriza-
tion, W paid a fee of $16,600. Since the owner-
ship of the oil is divided equally among W, X,
Y, and Z, each company’s share of the fee is
$4,150.

(e) Penalty and Interest. Failure to
collect or pay the fee shall result in a
civil penalty assessed by the Secretary
of the Treasury. The amount of the
penalty is not to exceed $10,000 in addi-
tion to the fee and the interest on the
unpaid fee that would have been earned
if paid when due and invested in the
special Treasury securities which are
to be purchased by the fund. The com-
putation of the rate of interest to be
levied on underpayment of fees shall be
based on the average interest rate
earned by the interest-bearing special
obligations of the United States in the
fund for each calendar quarter for
which there is underpayment. Unless it
can be shown that the failure to collect
or pay the fee is due to reasonable
cause and not due to the willful ne-
glect, the amount of the penalty is the
lesser of—

(1) $10,000 or
(2) The amount of the fee.

(Sec. 302(d) of the Outer Continental Shelf
Lands Act Amendments of 1978 (92 Stat. 672)
and sec. 7805 of the Internal Revenue Code of
1954 (68A Stat. 917: 26 U.S.C. 7805))

[T.D. 7697, 45 FR 33975, May 21, 1980]

§ 301.9001–2 Definitions.

The terms enumerated in this section
are to be defined for the purposes of
§§301.9001–1, 301.9001–2, and 301.9001–3 in
the following manner:

(a) ‘‘Barrel’’ means 42 United States
gallons at 60 degrees Fahrenheit.

(b) ‘‘Oil’’ means petroleum, including
crude oil or any fraction or residue
therefrom, and natural gas condensate,
except that the term does not include
natural gas.

(c) ‘‘Person’’ means an individual,
firm, corporation, association, partner-
ship, consortium, joint venture, or gov-
ernmental entity.

(d) ‘‘Outer Continental Shelf’’ means
all submerged lands lying seaward and
outside of the area of lands beneath
navigable waters as defined in section
1301 of title 43 and of which the subsoil
and seabed appertain to the United

States and are subject to its jurisdic-
tion and control;

(Sec. 302(d) of the Outer Continental Shelf
Lands Act Amendments of 1978 (92 Stat. 672)
and sec. 7805 of the Internal Revenue Code of
1954 (68A Stat. 917; 26 U.S.C. 7805))

[T.D. 7697, 45 FR 33976, May 21, 1980]

§ 301.9001–3 Cross reference.
See the Coast Guard regulations

under 33 CFR parts 135 and 136 for rules
relating to the implementation of the
Act.

(Sec. 302(d) of the Outer Continental Shelf
Lands Act Amendments of 1978 (92 Stat. 672)
and sec. 7805 of the Internal Revenue Code of
1954 (68A Stat. 917; 26 U.S.C. 7805))

[T.D. 7697, 45 FR 33976, May 21, 1980]

§ 301.9100–0 Outline of regulations.
This section lists the paragraphs in

§§ 301.9100–1 through 301.9100–3.

§ 301.9100–1 Extensions of time to make elections.

(a) Introduction.
(b) Terms.
(c) General standards for relief.
(d) Exceptions.
(e) Effective dates.

§ 301.9100–2 Automatic extensions.

(a) Automatic 12-month extension.
(1) In general.
(2) Elections eligible for automatic 12-month

extension.
(b) Automatic 6-month extension.
(c) Corrective action.
(d) Procedural requirements.
(e) Examples.

§ 301.9100–3 Other extensions.

(a) In general.
(b) Reasonable action and good faith.
(1) In general.
(2) Reasonable reliance on a qualified tax

professional.
(3) Taxpayer deemed to have not acted rea-

sonably or in good faith.
(c) Prejudice to the interests of the Govern-

ment.
(1) In general.
(i) Lower tax liability.
(ii) Closed years.
(2) Special rules for accounting method regu-

latory elections.
(3) Special rules for accounting period regu-

latory elections.
(d) Effect of amended returns.
(1) Second examination under section 7605(b).
(2) Suspension of the period of limitations

under section 6501(a).
(e) Procedural requirements.
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(1) In general.
(2) Affidavit and declaration from taxpayer.
(3) Affidavits and declarations from other

parties.
(4) Other information.
(5) Filing instructions.
(f) Examples.

[T.D. 8742, 62 FR 68169, Dec. 31, 1997]

§ 301.9100–1 Extensions of time to
make elections.

(a) Introduction. The regulations
under this section and §§ 301.9100–2 and
301.9100–3 provide the standards the
Commissioner will use to determine
whether to grant an extension of time
to make a regulatory election. The reg-
ulations under this section and
§ 301.9100–2 also provide an automatic
extension of time to make certain stat-
utory elections. An extension of time is
available for elections that a taxpayer
is otherwise eligible to make. However,
the granting of an extension of time is
not a determination that the taxpayer
is otherwise eligible to make the elec-
tion. Section 301.9100–2 provides auto-
matic extensions of time for making
regulatory and statutory elections
when the deadline for making the elec-
tion is the due date of the return or the
due date of the return including exten-
sions. Section 301.9100–3 provides exten-
sions of time for making regulatory
elections that do not meet the require-
ments of § 301.9100–2.

(b) Terms. The following terms have
the meanings provided below—

Election includes an application for
relief in respect of tax; a request to
adopt, change, or retain an accounting
method or accounting period; but does
not include an application for an exten-
sion of time for filing a return under
section 6081.

Regulatory election means an election
whose due date is prescribed by a regu-
lation published in the FEDERAL REG-
ISTER, or a revenue ruling, revenue pro-
cedure, notice, or announcement pub-
lished in the Internal Revenue Bulletin
(see § 601.601(d)(2) of this chapter).

Statutory election means an election
whose due date is prescribed by stat-
ute.

Taxpayer means any person within
the meaning of section 7701(a)(1).

(c) General standards for relief. The
Commissioner in exercising the Com-
missioner’s discretion may grant a rea-

sonable extension of time under the
rules set forth in §§ 301.9100–2 and
301.9100–3 to make a regulatory elec-
tion, or a statutory election (but no
more than 6 months except in the case
of a taxpayer who is abroad), under all
subtitles of the Internal Revenue Code
except subtitles E, G, H, and I.

(d) Exceptions. Notwithstanding the
provisions of paragraph (c) of this sec-
tion, an extension of time will not be
granted—

(1) For elections under section
4980A(f)(5); or

(2) For elections that are expressly
excepted from relief or where alter-
native relief is provided by a statute, a
regulation published in the FEDERAL
REGISTER, or a revenue ruling, revenue
procedure, notice, or announcement
published in the Internal Revenue Bul-
letin (see § 601.601(d)(2) of this chapter).

(e) Effective dates. In general, this sec-
tion and §§ 301.9100–2 and 301.9100–3
apply to all requests for an extension
of time submitted to the Internal Rev-
enue Service (IRS) on or after Decem-
ber 31, 1997. However, the automatic 12-
month and 6-month extensions pro-
vided in § 301.9100–2 apply to elections
for which corrective action is taken on
or after December 31, 1997. For other
requests for an extension of time, see
§§ 301.9100–1T through 301.9100–3T in ef-
fect prior to December 31, 1997
(§§ 301.9100–1T through 301.9100–3T as
contained in the 26 CFR part 1 edition
revised as of April 1, 1997).

[T.D. 8742, 62 FR 68169, Dec. 31, 1997]

§ 301.9100–2 Automatic extensions.
(a) Automatic 12-month extension—(1)

In general. An automatic extension of
12 months from the due date for mak-
ing a regulatory election is granted to
make elections described in paragraph
(a)(2) of this section provided the tax-
payer takes corrective action as de-
fined in paragraph (c) of this section
within that 12-month extension period.
For purposes of this paragraph (a), the
due date for making a regulatory elec-
tion is the extended due date of the re-
turn if the due date of the election is
the due date of the return or the due
date of the return including extensions
and the taxpayer has obtained an ex-
tension of time to file the return. This
extension is available regardless of
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whether the taxpayer timely filed its
return for the year the election should
have been made.

(2) Elections eligible for automatic 12-
month extension. The following regu-
latory elections are eligible for the
automatic 12-month extension de-
scribed in paragraph (a)(1) of this sec-
tion—

(i) The election to use other than the
required taxable year under section 444;

(ii) The election to use the last-in,
first-out (LIFO) inventory method
under section 472;

(iii) The 15-month rule for filing an
exemption application for a section
501(c)(9), 501(c)(17), or 501(c)(20) organi-
zation under section 505;

(iv) The 15-month rule for filing an
exemption application for a section
501(c)(3) organization under section 508;

(v) The election to be treated as a
homeowners association under section
528;

(vi) The election to adjust basis on
partnership transfers and distributions
under section 754;

(vii) The estate tax election to spe-
cially value qualified real property
(where the Internal Revenue Service
(IRS) has not yet begun an examina-
tion of the filed return) under section
2032A(d)(1);

(viii) The chapter 14 gift tax election
to treat a qualified payment right as
other than a qualified payment under
section 2701(c)(3)(C)(i); and

(ix) The chapter 14 gift tax election
to treat any distribution right as a
qualified payment under section
2701(c)(3)(C)(ii).

(b) Automatic 6-month extension. An
automatic extension of 6 months from
the due date of a return excluding ex-
tensions is granted to make regulatory
or statutory elections whose due dates
are the due date of the return or the
due date of the return including exten-
sions provided the taxpayer timely
filed its return for the year the elec-
tion should have been made and the
taxpayer takes corrective action as de-
fined in paragraph (c) of this section
within that 6-month extension period.
This paragraph (b) does not apply to
regulatory or statutory elections that
must be made by the due date of the re-
turn excluding extensions.

(c) Corrective action. For purposes of
this section, corrective action means
taking the steps required to file the
election in accordance with the statute
or the regulation published in the FED-
ERAL REGISTER, or the revenue ruling,
revenue procedure, notice, or an-
nouncement published in the Internal
Revenue Bulletin (see § 601.601(d)(2) of
this chapter). For those elections re-
quired to be filed with a return, correc-
tive action includes filing an original
or an amended return for the year the
regulatory or statutory election should
have been made and attaching the ap-
propriate form or statement for mak-
ing the election. Taxpayers who make
an election under an automatic exten-
sion (and all taxpayers whose tax li-
ability would be affected by the elec-
tion) must file their return in a man-
ner that is consistent with the election
and comply with all other require-
ments for making the election for the
year the election should have been
made and for all affected years; other-
wise, the IRS may invalidate the elec-
tion.

(d) Procedural requirements. Any re-
turn, statement of election, or other
form of filing that must be made to ob-
tain an automatic extension must pro-
vide the following statement at the top
of the document: ‘‘FILED PURSUANT
TO § 301.9100–2’’. Any filing made to ob-
tain an automatic extension must be
sent to the same address that the filing
to make the election would have been
sent had the filing been timely made.
No request for a letter ruling is re-
quired to obtain an automatic exten-
sion. Accordingly, user fees do not
apply to taxpayers taking corrective
action to obtain an automatic exten-
sion.

(e) Examples. The following examples
illustrate the provisions of this sec-
tion:

Example 1. Automatic 12-month extension.
Taxpayer A fails to make an election de-
scribed in paragraph (a)(2) of this section
when filing A’s 1997 income tax return on
March 16, 1998, the due date of the return.
This election does not affect the tax liability
of any other taxpayer. The applicable regula-
tion requires that the election be made by
attaching the appropriate form to a timely
filed return including extensions. In accord-
ance with paragraphs (a) and (c) of this sec-
tion, A may make the regulatory election by
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taking the corrective action of filing an
amended return with the appropriate form
by March 15, 1999 (12 months from the March
16, 1998 due date of the return). If A obtained
a 6-month extension to file its 1997 income
tax return, A may make the regulatory elec-
tion by taking the corrective action of filing
an amended return with the appropriate
form by September 15, 1999 (12 months from
the September 15, 1998 extended due date of
the return).

Example 2. Automatic 6-month extension.
Taxpayer B fails to make an election not de-
scribed in paragraph (a)(2) of this section
when filing B’s 1997 income tax return on
March 16, 1998, the due date of the return.
This election does not affect the tax liability
of any other taxpayer. The applicable regula-
tion requires that the election be made by
attaching the appropriate form to a timely
filed return including extensions. In accord-
ance with paragraphs (b) and (c) of this sec-
tion, B may make the regulatory election by
taking the corrective action of filing an
amended return with the appropriate form
by September 15, 1998 (6 months from the
March 16, 1998 due date of the return).

[T.D. 8742, 62 FR 68170, Dec. 31, 1997]

§ 301.9100–3 Other extensions.
(a) In general. Requests for extensions

of time for regulatory elections that do
not meet the requirements of § 301.9100–
2 must be made under the rules of this
section. Requests for relief subject to
this section will be granted when the
taxpayer provides the evidence (includ-
ing affidavits described in paragraph
(e) of this section) to establish to the
satisfaction of the Commissioner that
the taxpayer acted reasonably and in
good faith, and the grant of relief will
not prejudice the interests of the Gov-
ernment.

(b) Reasonable action and good faith—
(1) In general. Except as provided in
paragraphs (b)(3)(i) through (iii) of this
section, a taxpayer is deemed to have
acted reasonably and in good faith if
the taxpayer—

(i) Requests relief under this section
before the failure to make the regu-
latory election is discovered by the In-
ternal Revenue Service (IRS);

(ii) Failed to make the election be-
cause of intervening events beyond the
taxpayer’s control;

(iii) Failed to make the election be-
cause, after exercising reasonable dili-
gence (taking into account the tax-
payer’s experience and the complexity
of the return or issue), the taxpayer

was unaware of the necessity for the
election;

(iv) Reasonably relied on the written
advice of the Internal Revenue Service
(IRS); or

(v) Reasonably relied on a qualified
tax professional, including a tax profes-
sional employed by the taxpayer, and
the tax professional failed to make, or
advise the taxpayer to make, the elec-
tion.

(2) Reasonable reliance on a qualified
tax professional. For purposes of this
paragraph (b), a taxpayer will not be
considered to have reasonably relied on
a qualified tax professional if the tax-
payer knew or should have known that
the professional was not—

(i) Competent to render advice on the
regulatory election; or

(ii) Aware of all relevant facts.
(3) Taxpayer deemed to have not acted

reasonably or in good faith. For purposes
of this paragraph (b), a taxpayer is
deemed to have not acted reasonably
and in good faith if the taxpayer—

(i) Seeks to alter a return position
for which an accuracy-related penalty
has been or could be imposed under sec-
tion 6662 at the time the taxpayer re-
quests relief (taking into account any
qualified amended return filed within
the meaning of § 1.6664–2(c)(3) of this
chapter) and the new position requires
or permits a regulatory election for
which relief is requested;

(ii) Was informed in all material re-
spects of the required election and re-
lated tax consequences, but chose not
to file the election; or

(iii) Uses hindsight in requesting re-
lief. If specific facts have changed since
the due date for making the election
that make the election advantageous
to a taxpayer, the IRS will not ordi-
narily grant relief. In such a case, the
IRS will grant relief only when the tax-
payer provides strong proof that the
taxpayer’s decision to seek relief did
not involve hindsight.

(c) Prejudice to the interests of the Gov-
ernment—(1) In general. The Commis-
sioner will grant a reasonable exten-
sion of time to make a regulatory elec-
tion only when the interests of the
Government will not be prejudiced by
the granting of relief. This paragraph
(c) provides the standards the Commis-
sioner will use to determine when the
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interests of the Government are preju-
diced.

(i) Lower tax liability. The interests of
the Government are prejudiced if
granting relief would result in a tax-
payer having a lower tax liability in
the aggregate for all taxable years af-
fected by the election than the tax-
payer would have had if the election
had been timely made (taking into ac-
count the time value of money). Simi-
larly, if the tax consequences of more
than one taxpayer are affected by the
election, the Government’s interests
are prejudiced if extending the time for
making the election may result in the
affected taxpayers, in the aggregate,
having a lower tax liability than if the
election had been timely made.

(ii) Closed years. The interests of the
Government are ordinarily prejudiced
if the taxable year in which the regu-
latory election should have been made
or any taxable years that would have
been affected by the election had it
been timely made are closed by the pe-
riod of limitations on assessment under
section 6501(a) before the taxpayer’s re-
ceipt of a ruling granting relief under
this section. The IRS may condition a
grant of relief on the taxpayer pro-
viding the IRS with a statement from
an independent auditor (other than an
auditor providing an affidavit pursuant
to paragraph (e)(3) of this section) cer-
tifying that the interests of the Gov-
ernment are not prejudiced under the
standards set forth in paragraph
(c)(1)(i) of this section.

(2) Special rules for accounting method
regulatory elections. The interests of the
Government are deemed to be preju-
diced except in unusual and compelling
circumstances if the accounting meth-
od regulatory election for which relief
is requested—

(i) Is subject to the procedure de-
scribed in § 1.446–1(e)(3)(i) of this chap-
ter (requiring the advance written con-
sent of the Commissioner);

(ii) Requires an adjustment under
section 481(a) (or would require an ad-
justment under section 481(a) if the
taxpayer changed to the method of ac-
counting for which relief is requested
in a taxable year subsequent to the
taxable year the election should have
been made);

(iii) Would permit a change from an
impermissible method of accounting
that is an issue under consideration by
examination, an appeals office, or a
federal court and the change would
provide a more favorable method or
more favorable terms and conditions
than if the change were made as part of
an examination; or

(iv) Provides a more favorable meth-
od of accounting or more favorable
terms and conditions if the election is
made by a certain date or taxable year.

(3) Special rules for accounting period
regulatory elections. The interests of the
Government are deemed to be preju-
diced except in unusual and compelling
circumstances if an election is an ac-
counting period regulatory election
(other than the election to use other
than the required taxable year under
section 444) and the request for relief is
filed more than 90 days after the due
date for filing the Form 1128, Applica-
tion to Adopt, Change, or Retain a Tax
Year (or other required statement).

(d) Effect of amended returns—(1) Sec-
ond examination under section 7605(b).
Taxpayers requesting and receiving an
extension of time under this section
waive any objections to a second exam-
ination under section 7605(b) for the
issue(s) that is the subject of the relief
request and any correlative adjust-
ments.

(2) Suspension of the period of limita-
tions under section 6501(a). A request for
relief under this section does not sus-
pend the period of limitations on as-
sessment under section 6501(a). Thus,
for relief to be granted, the IRS may
require the taxpayer to consent under
section 6501(c)(4) to an extension of the
period of limitations on assessment for
the taxable year in which the regu-
latory election should have been made
and any taxable years that would have
been affected by the election had it
been timely made.

(e) Procedural requirements—(1) In gen-
eral. Requests for relief under this sec-
tion must provide evidence that satis-
fies the requirements in paragraphs (b)
and (c) of this section, and must pro-
vide additional information as required
by this paragraph (e).

(2) Affidavit and declaration from tax-
payer. The taxpayer, or the individual
who acts on behalf of the taxpayer with
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respect to tax matters, must submit a
detailed affidavit describing the events
that led to the failure to make a valid
regulatory election and to the dis-
covery of the failure. When the tax-
payer relied on a qualified tax profes-
sional for advice, the taxpayer’s affi-
davit must describe the engagement
and responsibilities of the professional
as well as the extent to which the tax-
payer relied on the professional. The
affidavit must be accompanied by a
dated declaration, signed by the tax-
payer, which states: ‘‘Under penalties
of perjury, I declare that I have exam-
ined this request, including accom-
panying documents, and, to the best of
my knowledge and belief, the request
contains all the relevant facts relating
to the request, and such facts are true,
correct, and complete.’’ The individual
who signs for an entity must have per-
sonal knowledge of the facts and cir-
cumstances at issue.

(3) Affidavits and declarations from
other parties. The taxpayer must submit
detailed affidavits from the individuals
having knowledge or information about
the events that led to the failure to
make a valid regulatory election and
to the discovery of the failure. These
individuals must include the taxpayer’s
return preparer, any individual (includ-
ing an employee of the taxpayer) who
made a substantial contribution to the
preparation of the return, and any ac-
countant or attorney, knowledgeable
in tax matters, who advised the tax-
payer with regard to the election. An
affidavit must describe the engagement
and responsibilities of the individual as
well as the advice that the individual
provided to the taxpayer. Each affi-
davit must include the name, current
address, and taxpayer identification
number of the individual, and be ac-
companied by a dated declaration,
signed by the individual, which states:
‘‘Under penalties of perjury, I declare
that I have examined this request, in-
cluding accompanying documents, and,
to the best of my knowledge and belief,
the request contains all the relevant
facts relating to the request, and such
facts are true, correct, and complete.’’

(4) Other information. The request for
relief filed under this section must also
contain the following information—

(i) The taxpayer must state whether
the taxpayer’s return(s) for the taxable
year in which the regulatory election
should have been made or any taxable
years that would have been affected by
the election had it been timely made is
being examined by a district director,
or is being considered by an appeals of-
fice or a federal court. The taxpayer
must notify the IRS office considering
the request for relief if the IRS starts
an examination of any such return
while the taxpayer’s request for relief
is pending;

(ii) The taxpayer must state when
the applicable return, form, or state-
ment used to make the election was re-
quired to be filed and when it was actu-
ally filed;

(iii) The taxpayer must submit a
copy of any documents that refer to
the election;

(iv) When requested, the taxpayer
must submit a copy of the taxpayer’s
return for any taxable year for which
the taxpayer requests an extension of
time to make the election and any re-
turn affected by the election; and

(v) When applicable, the taxpayer
must submit a copy of the returns of
other taxpayers affected by the elec-
tion.

(5) Filing instructions. A request for
relief under this section is a request for
a letter ruling. Requests for relief
should be submitted in accordance with
the applicable procedures for requests
for a letter ruling and must be accom-
panied by the applicable user fee.

(f) Examples. The following examples
illustrate the provisions of this sec-
tion:

Example 1. Taxpayer discovers own error.
Taxpayer A prepares A’s 1997 income tax re-
turn. A is unaware that a particular regu-
latory election is available to report a trans-
action in a particular manner. A files the
1997 return without making the election and
reporting the transaction in a different man-
ner. In 1999, A hires a qualified tax profes-
sional to prepare A’s 1999 return. The profes-
sional discovers that A did not make the
election. A promptly files for relief in ac-
cordance with this section. Assume para-
graphs (b)(3) (i) through (iii) of this section
do not apply. Under paragraph (b)(1)(i) of
this section, A is deemed to have acted rea-
sonably and in good faith because A re-
quested relief before the failure to make the
regulatory election was discovered by the
IRS.
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Example 2. Reliance on qualified tax profes-
sional. Taxpayer B hires a qualified tax pro-
fessional to advise B on preparing B’s 1997 in-
come tax return. The professional was com-
petent to render advice on the election and B
provided the professional with all the rel-
evant facts. The professional fails to advise
B that a regulatory election is necessary in
order for B to report income on B’s 1997 re-
turn in a particular manner. Nevertheless, B
reports this income in a manner that is con-
sistent with having made the election. In
2000, during the examination of the 1997 re-
turn by the IRS, the examining agent dis-
covers that the election has not been filed. B
promptly files for relief in accordance with
this section, including attaching an affidavit
from B’s professional stating that the profes-
sional failed to advise B that the election
was necessary. Assume paragraphs (b)(3) (i)
through (iii) of this section do not apply.
Under paragraph (b)(1)(v) of this section, B is
deemed to have acted reasonably and in good
faith because B reasonably relied on a quali-
fied tax professional and the tax professional
failed to advise B to make the election.

Example 3. Accuracy-related penalty. Tax-
payer C reports income on its 1997 income
tax return in a manner that is contrary to a
regulatory provision. In 2000, during the ex-
amination of the 1997 return, the IRS raises
an issue regarding the reporting of this in-
come on C’s return and asserts the accuracy-
related penalty under section 6662. C re-
quests relief under this section to elect an
alternative method of reporting the income.
Under paragraph (b)(3)(i) of this section, C is
deemed to have not acted reasonably and in
good faith because C seeks to alter a return
position for which an accuracy-related pen-
alty could be imposed under section 6662.

Example 4. Election not requiring adjustment
under section 481(a). Taxpayer D prepares D’s
1997 income tax return. D is unaware that a
particular accounting method regulatory
election is available. D files D’s 1997 return
without making the election and uses an-
other permissible method of accounting. The
applicable regulation provides that the elec-
tion is made on a cut-off basis (without an
adjustment under section 481(a)). In 1998, D
requests relief under this section to make
the election under the regulation. If D were
granted an extension of time to make the
election, D would pay no less tax than if the
election had been timely made. Assume that

paragraphs (c)(2) (i), (iii), and (iv) of this sec-
tion do not apply. Under paragraph (c)(2)(ii)
of this section, the interests of the Govern-
ment are not deemed to be prejudiced be-
cause the election does not require an ad-
justment under section 481(a).

Example 5. Election requiring adjustment
under section 481(a). The facts are the same as
in Example 4 of this paragraph (f) except
that the applicable regulation provides that
the election requires an adjustment under
section 481(a). Under paragraph (c)(2)(ii) of
this section, the interests of the Government
are deemed to be prejudiced except in un-
usual or compelling circumstances.

Example 6. Under examination by the IRS. A
regulation permits an automatic change in
method of accounting for an item on a cut-
off basis. Taxpayer E reports income on E’s
1997 income tax return using an impermis-
sible method of accounting for the item. In
2000, during the examination of the 1997 re-
turn by the IRS, the examining agent noti-
fies E in writing that its method of account-
ing for the item is an issue under consider-
ation. Any change from the impermissible
method made as part of an examination is
made with an adjustment under section
481(a). E requests relief under this section to
make the change pursuant to the regulation
for 1997. The change on a cut-off basis under
the regulation would be more favorable than
if the change were made with an adjustment
under section 481(a) as part of an examina-
tion. Under paragraph (c)(2)(iii) of this sec-
tion, the interests of the Government are
deemed to be prejudiced except in unusual
and compelling circumstances because E
seeks to change from an impermissible
method of accounting that is an issue under
consideration in the examination on a basis
that is more favorable than if the change
were made as part of an examination.

[T.D. 8742, 62 FR 68171, Dec. 31, 1997]

§ 301.9100–4T Time and manner of
making certain elections under the
Economic Recovery Tax Act of 1981.

(a) Miscellaneous elections—(1) Elec-
tions to which this paragraph applies.
This paragraph applies to the following
elections provided under the Economic
Recovery Tax Act of 1981:

Section
of Act Section of code Description of election Availability of election

127(a) ... 162(i) (originally enacted
as sec. 162(h); subse-
quently redesignated by
sec. 2146 of Pub. L.
97–35).

Travel expenses of state legislators ............... Taxable years beginning after 1975.

201(a) ... 168(b)(3) ........................... Different recovery period ................................ Property placed in service after 1980.
201(a) ... 168(d)(2)(A) ...................... Inclusion in income of entire proceeds of dis-

position.
Property placed in service after 1980.
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Section
of Act Section of code Description of election Availability of election

201(a) ... 168(e)(2) ........................... Exclusion of property from recovery system .. Property placed in service after 1980.
201(a) ... 168(f)(2)(C) ....................... Different recovery period for property used

outside U.S..
Property placed in service after 1980.

202(a) ... 179 .................................... Expensing certain depreciable property ......... Taxable years beginning after 1981.
237 ....... 474 .................................... For small business to use one inventory pool

when LIFO is elected.
Taxable years beginning after 1981.

266(a) ... ........................................... Deferral of commencement of amortization
period for motor carrier operating authority.

Taxable years ending after June 30,
1980.

508(c) ... ........................................... Application of title V of the Act to all regu-
lated futures contracts or positions held on
June 23, 1981.

Property held on June 23, 1981.

509 ....... ........................................... Application of Code sec. 1256 and extension
of time for payment of tax for all regulated
futures contracts held at any time during
taxable year that includes June 23, 1981.

Property held during taxable year that
includes June 23, 1981.

(2) Time for making elections—(i) In
general. Except as otherwise provided
in this paragraph (a)(2), the elections
specified in paragraph (a)(1) of this sec-
tion shall be made by the later of—

(A) The due date (taking extensions
into account) of the income tax return
for the taxable year for which the elec-
tion is to be effective, or

(B) April 15, 1982.
(ii) No extension of time for payment.

Payments of tax due shall be made in
accordance with chapter 62 of the Code.

(iii) Elections under section 508(c) or
509 of the Act. Elections under section
508(c) or 509 of the Act shall be made by
the due date (taking extensions into
account) of the income tax return for
the taxable year for which the election
is to be effective.

(iv) No extension of refund period with
respect to travel expenses of state legisla-
tors. In no event may an election be
made under this section after the expi-
ration of the period of limitation for
filing a claim for credit or refund of
overpayment of tax for the taxable
year to which the election relates.

(3) Manner of making elections. The
elections specified in paragraph (a)(1)
of this section shall be made by attach-
ing a statement to the income tax re-
turn (or amended return) for the tax-
able year for which the election is
made. Except as otherwise provided in
the return or in the instructions ac-
companying the return for the taxable
year, the statement shall—

(i) Contain the name, address, and
taxpayer identification number of the
electing taxpayer,

(ii) Identify the election,

(iii) Indicate the section of the Code
(or, if the provision is not codified, the
section of the Act) under which the
election is being made,

(iv) Specify the period for which the
election is being made and the property
to which the election is to apply, and

(v) Provide any information required
by the relevant statutory provisions
and any information necessary to show
that the taxpayer is entitled to make
the election.

(b) Designation of principal campaign
committee. This paragraph applies to
the designation of a principal cam-
paign committee under section 527(h)
of the Code, as added by section 128 of
the Act. References in this section to
‘‘elections’’ include designations under
section 527(h). Under that provision a
candidate for Congress may designate
one committee as the candidate’s prin-
cipal campaign committee. The polit-
ical organization taxable income of
that committee shall be taxed at the
appropriate rates under section 11(b);
that income is ordinarily taxed at the
highest rate specified in section 11(b).
The candidate shall designate the prin-
cipal campaign committee by filing a
statement of designation with the in-
come tax return of the committee for
the first taxable year of the committee
ending after 1981 for which the designa-
tion is to be effective. The return and
the statement shall be filed by the due
date (taking extensions into account)
of the return. The rules of section 21
(relating to effects of changes in rates
during a taxable year) shall apply in
the case of any taxable year beginning
before 1982 for which a designation is
made. The statement of designation
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shall be signed by the candidate and
shall—

(1) Contain the name, address, and
taxpayer identification number of the
candidate and of the committee,

(2) Identify the statement as a des-
ignation under section 527(h) of the
Code, and

(3) Designate the committee as the
principal campaign committee of the
candidate.
The candidate shall attach to the
statement a copy of the statement of
designation filed with the Federal
Election Commission.

(c) Election to be treated as a qualified
fund for purposes of the research credit.
This paragraph applies to the election
provided under section 44F(e)(4) of the
Code, as added by section 221(a) of the
Act. The election to be treated as a
qualified fund for purposes of the re-
search credit may be made effective as
of any date after June 30, 1981, and be-
fore January 1, 1986. An organization
shall make this election by filing with
the service center with which it files
its annual return a statement signed
by a person authorized to act on behalf
of the organization. That statement
shall—

(1) Contain the name, address, and
taxpayer identification number of the
electing organization and of the orga-
nization that established and main-
tains the electing organization,

(2) Identify the election as an elec-
tion under section 44F(e)(4) of the Code,

(3) Specify the date on which the
election is to become effective (in the
case of elections filed before February
1, 1982, not earlier than the date that is
7 months before the date on which the
election is filed; in the case of elections
filed after January 31, 1982, not earlier
than the date on which the election is
filed), and

(4) Provide all information necessary
to show that the organization is enti-
tled to make the election.

(d) Election to treat qualified sub-
chapter S trust as grantor trust. This
paragraph applies to the election pro-
vided under section 1371(g)(2) of the
Code, as added by section 234(b) of the
Act. The election to treat a qualified
subchapter S trust as a grantor trust
described in section 1371(e)(1)(A) of the
Code is available for taxable years be-

ginning after 1981. The beneficiary of
the trust (or the legal representative of
the beneficiary) shall make this elec-
tion by signing and filing with the
service center with which the sub-
chapter S corporation files its income
tax return a statement that—

(1) Contains the name, address, and
taxpayer identification number of the
beneficiary, the trust, and the sub-
chapter S corporation,

(2) Identifies the election as an elec-
tion under section 1371(g)(2) of the
Code,

(3) Specifies the date on which the
election is to become effective (not ear-
lier than 60 days before the date on
which the election is filed), and

(4) Provides all information nec-
essary to show that the beneficiary is
entitled to make the election.

Note that this election does not itself
constitute an election as to the status
of the corporation; the corporation
must make the election provided in
section 1372(a) to be treated as an
electing small business corporation.

(e) Election to have Code section 422A
apply to options granted before 1981. This
paragraph applies to the election pro-
vided under section 251(c)(1)(B) of the
Act to have Code section 422A apply to
certain options granted before 1981. A
corporation may make only one elec-
tion under this provision. Thus, a cor-
poration that makes an election under
this provision with respect to certain
options granted before 1981 may not
make any subsequent election under
this provision with respect to other op-
tions granted before 1981. An election
under this provision shall be made no
later than the due date (taking exten-
sions into account) of the income tax
return of the corporation for its first
taxable year during which either an op-
tion subject to the election or an op-
tion subject to the rules of section 422A
of the Code is exercised. In any event,
no election under this provision will be
permitted after the due date (taking
extensions into account) of the income
tax return for the taxable year includ-
ing December 31, 1982. A corporation
shall make this election by attaching
to its income tax return (or amended
return) a statement that—
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(1) Contains the name, address, and
taxpayer identification number of the
corporation,

(2) Identifies the election as an elec-
tion under section 251(c)(1)(B) of the
Economic Recovery Tax Act of 1981,

(3) Specifies the options to which the
election applies, and

(4) Provides all information nec-
essary to show that the corporation is
entitled to make the election.

(f) Election to increase basis of property
on which additional estate tax is imposed.
This paragraph applies to the election
provided under section 1016(c) of the
Code, as amended by section 421(g) of
the Act. The election to increase the
basis of property on which additional
estate tax is imposed is available with
respect to the estates of decedents
dying after 1981. The qualified heir
shall make this election by filing with
the Form 706–A (Additional Estate Tax
Return) a statement that—

(1) Contains the name, address, and
taxpayer identification number of the
qualified heir and of the estate,

(2) Identifies the election as an elec-
tion under section 1016(c) of the Code,

(3) Specifies the property with re-
spect to which the election is made,
and

(4) Provides any additional informa-
tion required by the instructions ac-
companying Form 706–A.
A qualified heir making an election
under this paragraph must pay interest
on the additional estate tax from the
date that is 9 months after the date of
the decedent’s death to the date of the
payment of the additional estate tax.

(g) Revocation of elections. Elections
under paragraph (f) of this section are
irrevocable. Other elections made
under this section may be revoked only
with the consent of the Commissioner.
An application for consent to revoke
an election shall be signed by the appli-
cant and filed with the service center
with which the election was filed and
shall—

(1) Contain the name, address, and
taxpayer identification number of all
parties identified in connection with
the election,

(2) Identify the election being re-
voked by reference to the section of the
Code or Act under which the election
was made,

(3) Specify the scope of the election,
and

(4) Explain why the applicant seeks
to revoke the election.

(h) Additional information required. If
later regulations issued under the sec-
tion of the Code or Act under which the
election was made require the fur-
nishing of information in addition to
that which was furnished with the
statement of election and an office of
the Internal Revenue Service requests
the taxpayer to provide the additional
information, the taxpayer shall furnish
the additional information in a state-
ment filed with that office of the Inter-
nal Revenue Service within 60 days
after the request is made. This state-
ment shall also—

(1) Contain the name, address, and
taxpayer identification numbers of all
parties identified in connection with
the election,

(2) Identify the election by reference
to the section of the Code or Act under
which the election was made, and

(3) Specify the scope of the election.
If the additional information is not
provided within 60 days after the re-
quest is made, the election may, at the
discretion of the Commissioner, be held
invalid.

(i) Effective date. This section applies
to elections made after August 12, 1981.

[T.D. 7793, 46 FR 54538, Nov. 3, 1981. Redesig-
nated by T.D. 8435, 57 FR 43895, Sept. 23, 1992]

§ 301.9100–5T Time and manner of
making certain elections under the
Tax Equity and Fiscal Responsi-
bility Act of 1982.

(a) Miscellaneous elections—(1) Elec-
tions to which this paragraph applies.
This paragraph applies to the following
elections provided under the Tax Eq-
uity and Fiscal Responsibility Act of
1982.

Section of
act

Section of
code

Description of
election

Availability of
election

201(c) ...... 58(i)(1) .... Optional 10-year
write off of
certain tax
preferences..

Taxable years
beginning
after Dec. 31,
1982.

201(c)(1) .. 58(i)(4) .... Intangible drill-
ing and devel-
opment costs..

Taxable years
beginning
after Dec. 31,
1982.

205(a) ...... 48(q) ....... Reduced invest-
ment credit in
lieu of basis
adjustment..

Generally to pe-
riod beginning
after Dec. 31,
1982.
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Section of
act

Section of
code

Description of
election

Availability of
election

256(f) ....... 820 ......... Insurance com-
pany revoca-
tion of elec-
tion under
section 820..

Contracts which
took effect in
1980 or 1981.

(2) Time for making elections—(i) In
general. Except as otherwise provided
in paragraph (a)(2) of this section, the
elections specified in paragraph (a)(1)
of this section shall be made by the
later of—

(A) The due date (taking extensions
into account) of the income tax return
for the taxable year for which the elec-
tion is to be effective, or

(B) April 15, 1983.
(ii) No extensions of time for payment.

Payments of tax due shall be made in
accordance with chapter 62 of the Code.

(iii) Election by insurance companies
relating to repeal of section 820. Elections
under section 256(f) of the Act, relating
to special rule allowing reinsured in-
surance company to revoke an election
under section 820, must be made before
March 5, 1983.

(3) Manner of making elections. The
elections specified in paragraph (a)(1)
of this section shall be made by attach-
ing a statement to the income tax re-
turn (or amended return) for the tax-
able year for which the election is
made. Except as otherwise provided in
the return or in the instructions ac-
companying the return for the taxable
year, the statement shall—

(i) Contain the name, address, and
taxpayer identification number of the
electing taxpayer,

(ii) Identify the election,
(iii) Indicate the section of the Code

(or, if the provision is not codified, the
section of the Act) under which the
election is being made,

(iv) Specify the period for which the
election is being made and the property
to which the election is to apply, and

(v) Provide any information required
by the relevant statutory provisions
and any information necessary to show
that the taxpayer is entitled to make
the election.

(b) Special rules for reduced investment
credit in lieu of basis adjustment—(1) Ap-
propriate return. For purposes of section
48(q) of the Code and paragraph (a)
(2)(i)(A) and (3) of this section the term

‘‘income tax return for the taxable
year for which the election is effec-
tive’’ with respect to any property is
the tax return for the taxable year in
which such property is placed in serv-
ice, or in the case of property to which
an election under section 46(d) (relat-
ing to qualified progress expenditures)
applies, the appropriate return is the
return for the first taxable year for
which qualified progress expenditures
were taken into account with respect
to such property.

(2) Applicability of election. In general,
the election under section 48(q) is ap-
plicable to periods beginning after De-
cember 31, 1982 under rules similar to
the rules of section 48(m) of the Code.
However, the election does not apply to
property excepted by section
205(c)(1)(B) of the Act.

(c) Election by a reinsurer to make in-
stallment payments of taxes owed result-
ing from the repeal of section 820. This
paragraph applies to the election by an
insurance company provided under sec-
tion 256(e) of the Act. A reinsurer that
is a calendar year tax-payer shall be
considered to have made an election
under section 256(e) of the Act if by
March 15, 1983 it files its income tax re-
turn (or an application on Form 7004
for an automatic extension of time to
file its income tax return), with the
statement required to be filed under
this paragraph attached and, unless the
reinsurer is making a further election
under section 256(e)(2)(B) of the Act,
pays one-third of the amount described
in section 256(e)(1) of the Act by March
15, 1983. A reinsurer making an election
under section 256(e)(2)(B) of the Act
must pay one-sixth of the amount de-
scribed in section 256(e)(1) of the Act by
March 15, 1983 and one-sixth of such
amount by June 15, 1983. The statement
required to be filed under this para-
graph shall—

(1) Contain the name, address, and
tax-payer identification number of the
corporation,

(2) Identify the election as an elec-
tion under section 256(e) of the Act,
and section 256(e)(2)(B) if applicable,
and

(3) Provide all information necessary
to show the taxpayer is entitled to
make the election.
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For provisions relating to the use of
Federal Reserve banks and authorized
financial institutions in depositing the
taxes, see § 1.6302–1.

(d) [Reserved]
(e) Additional information required. If

later regulations issued under the sec-
tion of the Code or Act under which the
election was made require the fur-
nishing of information in addition to
that which was furnished with the
statement of election and an office of
the Internal Revenue Service requests
the taxpayer to provide the additional
information, the taxpayer shall furnish
the additional information in a state-
ment filed with that office of the Inter-
nal Revenue Service within 60 days
after the request is made. This state-
ment shall also—

(1) Contain the name, address, and
taxpayer identification numbers of all
parties identified in connection with
the election,

(2) Identify the election by reference
to the section of the Code or Act under
which the election was made, and

(3) Specify the scope of the election.

If the additional information is not
provided within 60 days after the re-
quest is made, the election may, at the
discretion of the Commissioner, be held
invalid.

(f) Effective date. This section applies
to elections made after September 3,
1982.

[T.D. 7870, 48 FR 1486, Jan. 13, 1983. Redesig-
nated by T.D. 8435, 57 FR 43895, Sept. 23, 1992]

§ 301.9100–6T Time and manner of
making certain elections under the
Deficit Reduction Act of 1984.

(a) Miscellaneous elections—(1) Elec-
tions to which this paragraph applies.
This paragraph applies to the following
elections provided under the Deficit
Reduction Act of 1984 (the Act):

Section of act Section of
code Description of election Availability of election

31(a) and
31(g)(16).

168(j)(4)(E)(ii) Election by certain 501(c)(12) organizations
to be treated as taxable organizations and
to have certain arbitrage profits taxed.

Generally for property placed in service after
May 23, 1983, or leased after such date.

31(f) ................. 46(e)(4)(C) ..... Election by section 593 organizations not to
apply section 46(e)(4)(A).

Generally for property placed in service after
Nov. 5, 1983, or leased after such date.

41(a) ................ 1282(b)(2) ...... Election to have section 1281 apply to all
short-term obligations acquired on or after
the first day of the first taxable year to
which the election relates (but not to obli-
gations acquired before July 19, 1984).

Taxable years ending after July 18, 1984,
with respect to obligations acquired after
such date.

41(a) ................ 1283(c)(2) ...... Election to have section 1283(c)(1) not apply
to all obligations acquired on or after the
first day of the first taxable year to which
the election relates (but not to obligations
acquired before July 19, 1984).

Do.

113 .................. 48(r) ............... Election by all persons having an ownership
interest in a sound recording to treat such
recording as 3-yr. recovery property.

Property placed in service after Mar. 15,
1984.

211 .................. 806(d)(4) ........ Election with respect to loss from operations
of member of group.

Taxable years beginning after Dec. 31, 1983.

211 .................. 807(d)(4)(C) ... Election to use preceding year’s interest rate
for nonannuity reserves.

Taxable years beginning after Dec. 31, 1983.

211 .................. 810(b)(3) ........ Election to forgo carryback period by life in-
surance companies.

Losses from operations for taxable years be-
ginning after Dec. 31, 1983.

216(c)(1) .......... ........................ Election not to have reserves recomputed .... First taxable year beginning after Dec. 31,
1983.

216(c)(2) .......... ........................ Election to use adjusted statutory reserves
for certain contracts.

Generally for contracts issued after 1983 and
before 1989 by certain companies that
make an election under sec. 216(c)(1) of
the act.

217(i) ............... ........................ Election to treat individual noncancellable ac-
cident and health contracts as cancellable.

First taxable year beginning after Dec. 31,
1983.

217(l)(2)(B) ...... ........................ Treatment of losses from certain guaranteed
interest contracts.

Taxable years beginning after Dec. 31, 1983,
and before Jan. 1, 1988.

431(e)(2) ......... 46(c) (8) and
(9), 48(d)(6),
47(d) (1)
and (2).

Election to apply the investment tax credit at
risk rules as modified by the Tax Reform
Act of 1984 to all transactions covered by
sec. 211(f) of the Economic Recovery Tax
Act of 1981.

Generally to property placed in service be-
tween Feb. 18, 1981, and July 19, 1984.
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Section of act Section of
code Description of election Availability of election

712(l)(7)(B) ...... 304 ................. Election to apply certain technical corrections
of sec. 304 to all transfers covered by the
changes made to sec. 304 by the Tax Eq-
uity and Fiscal Responsibility Act of 1982.

Stock acquired after Aug. 31, 1982, and be-
fore June 19, 1984.

712(l)(7)(C)(ii) .. 304 ................. Election with respect to bank holding compa-
nies to apply certain technical corrections
of sec. 304 to stock acquired after June
18, 1984.

Generally to transfers to bank holding com-
panies formed pursuant to application filed
with Federal Reserve Board before June
18, 1984.

1066 ................ 163(d) ............ Elections to treat certain income from S cor-
porations, for purposes of sec. 163(d), as
such income would have been treated
prior to the Subchapter S Revision Act of
1982.

With respect to S corporation taxable years
beginning in 1983 or 1984.

1078 ................ ........................ Election to exclude from gross income pay-
ments from U.S. Forest Service as result
of restricting motorized traffic in the bound-
ary waters canoe area.

Payments in taxable years beginning after
Dec. 31, 1979.

(2) Time for making elections—(i) In
general. Except as otherwise provided
in this paragraph (b)(2), the elections
specified in paragraph (a)(1) of this sec-
tion shall be made by the later of—

(A) The due date (taking extensions
into account) of the tax return for the
first taxable year for which the elec-
tion is to be effective, or

(B) April 15, 1985 (in which case the
election generally must be made by
amended return).

(ii) No extension of time for payment.
Payments of tax due shall be made in
accordance with chapter 62 of the Code.

(iii) Time for making certain life insur-
ance company elections—(A) Election to
use preceding year’s interest rate for non-
annuity reserves. The election under
section 807(d)(4)(C) to use the preceding
year’s interest rate for non-annuity re-
serves applies on a contract-by-con-
tract basis. For contracts issued before
the first day of the first taxable year
beginning after December 31, 1983, the
election shall be made by the due date
(including extensions) of the income
tax return for the first taxable year be-
ginning after December 31, 1983. For
contracts issued on or after the first
day of the first taxable year beginning
after December 31, 1983, the election
shall be made by the due date (includ-
ing extensions) of the income tax re-
turn for the taxable year in which the
contract is issued.

(B) Election not to have reserves recom-
puted. The election under section
216(c)(1) of the Act not to have reserves
recomputed shall be made by the due
date (including extensions) of the in-

come tax return for the first taxable
year beginning after December 31, 1983.

(C) Election to use adjusted statutory
reserves for certain contracts. The elec-
tion under section 216(c)(2) of the Act
to use adjusted statutory reserves for
certain contracts may be made only by
life insurance companies that make an
election under section 216(c)(1) of the
Act and that meet the other require-
ments of section 216(c)(2). The election,
if made, applies to all contracts issued
on or after the first day of the first
taxable year beginning after December
31, 1983, and before January 1, 1989. The
election shall be made by the due date
(including extensions) of the income
tax return for the first taxable year be-
ginning after December 31, 1983.

(D) Election to treat individual non-
cancellable accident and health contracts
as cancellable. The election under sec-
tion 217(i) of the Act to treat individual
non-cancellable accident and health
contracts as cancellable shall be made
by the due date (including extensions)
of the income tax return for the first
taxable year beginning after December
31, 1983.

(E) Treatment of losses from certain
guaranteed interest contracts. The elec-
tion under section 217(l)(2)(B) of the
Act with respect to the treatment of
losses from certain guaranteed interest
contracts shall be made by the due
date (including extensions) of the in-
come tax return for the first taxable
year beginning after December 31, 1983.

(iv) Time for making the election to ex-
clude from gross income payments re-
ceived from the U.S. Forest Service as a
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result of the restriction of motorized traf-
fic in the Boundary Waters Canoe Area.
Elections under section 1078 of the Act
shall be made by the later of the expi-
ration of the period for making a claim
for credit or refund of the tax imposed
by chapter 1 of the Code for the taxable
year in which the reinvestment of the
payment occurred, or July 18, 1985.
Amended returns for years after the
year for which the election is made
must be filed if making this election
affects the tax liability for such years.

(3) Manner of making elections—(i) In
general. The elections specified in para-
graph (a)(1) of this section shall be
made by attaching a statement to the
tax return for the taxable year in
which the election is made. If because
of paragraph (a)(2)(i)(B) the election
may be filed after the due date of the
tax return for the first taxable year for
which the election is to be effective,
such election must be attached to a tax
return or amended return for the tax-
able year to which the election relates.
Except as otherwise provided in the re-
turn or in the instructions accom-
panying the return for the taxable
year, the statement shall—

(A) Contain the name, address, and
taxpayer identification number of the
electing taxpayer,

(B) Identify the election,
(C) Indicate the section of the Code

(or, if the provision is not codified, the
section of the Act) under which the
election is made,

(D) Specify, as applicable, the period
for which the election is being made
and/or the property or other items to
which the election is to apply, and

(E) Provide any information required
by the relevant statutory provisions
and any information necessary to show
that the taxpayer is entitled to make
the election.

(ii) Special rules for making the election
with respect to sound recordings. The
election under section 48(r), as amend-
ed by section 113 of the Act, shall be
made separately for each sound record-
ing and must be made by all persons
having an ownership interest in the
sound recording. In the case of an own-
ership interest held by a partnership or
an S corporation, the partnership or S
corporation shall make the election.
Each person making the election shall

do so in accordance with paragraph (a)
(2) and (3) of this section, and shall
identify in the statement described in
paragraph (a)(3) of this section the per-
sons with ownership interests in the
sound recording, and shall state that
each such person is making the elec-
tion with respect to that sound record-
ing.

(iii) Special rules for making the elec-
tion with respect to redemption through
use of related corporations. For either
election available under section
712(l)(7) of the Act (relating to redemp-
tions through related corporations) to
be effective, such election must be
made jointly by both the issuing and
acquiring corporations. The election is
made jointly when both the issuing and
acquiring corporations make the elec-
tion in accordance with paragraph (a)
(2) and (3) of this section.

(iv) Special rules for making the elec-
tion for investment tax credit at risk rules.
The election under section 431(e)(2) of
the Act is made by filing an amended
return for the first taxable year ending
after February 18, 1981, during which
taxable year property, to which the
amendments made by section 211(f) of
the Economic Recovery Tax Act of 1981
apply, was placed in service. If that
taxable year is a closed year, the elec-
tion is made by filing an amended re-
turn for the first succeeding open tax-
able year, but in such event this elec-
tion can be made only if the aggregate
amount of the investment tax credit
that would have been allowable in the
closed years had the election been ef-
fective for those years is greater than
or equal to the amount of the invest-
ment tax credits actually claimed in
the closed years. In the case of partner-
ships and S corporations, the election
under section 431(e) is made, respec-
tively, at the partner or the share-
holder level. Any election made under
section 431(e) shall apply to all prop-
erty of the taxpayer to which the
amendments made by section 211(f) of
the Economic Recovery Tax Act of 1981
apply. Amended returns must be filed
for any year the tax liability for which
is affected by making this election.

(v) Special rules for certain elections by
life insurance companies—(A) Election
with respect to loss from operations of
member of group. Any life insurance
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company that makes an election under
section 806(d)(4) must include on the
statement described in paragraph (a)(3)
of this section the name, address and
taxpayer identification number of the
members of the controlled group that
did not file a consolidated return with
the life insurance company for the tax-
able year to which the election applies,
the amount of loss subject to the limi-
tation provided by section 806(d)(4)(B),
and a computation showing how such
amount was derived.

(B) Election to use preceding year’s in-
terest rate for non-annuity reserves. If
the election under section 807(d)(4)(C)
is not made for all non-annuity con-
tracts issued by the life insurance com-
pany before the end of the taxable year
in which the election is made, the com-
pany must reasonably identify, in the
statement described in paragraph (a)(3)
of this section, the contracts or groups
of contracts for which the election is
made. The statement, however, need
not specify each individual contract for
which the election is made.

(4) Revocation. The elections under
Act sections 31(a), 31(g)(16), 31(f), 113,
211 (Code section 810(b)(3)), 216(c) (1)
and (2), 217(l), 431(e)(2), and 712(l)(7) (B)
and (C)(ii) are irrevocable. Elections
under Act sections 41(a) (Code sections
1282(b)(2) and 1283(c)(2)), 211 (Code sec-
tions 806(d)(4), and 807(d)(4)(C)), 217(i),
1066, and 1078 are revocable only with
the consent of the Commissioner. A
revocation under Act section 211 (Code
section 807(d)(4)(C)) shall be treated as
a change in basis of computing reserves
that is subject to the adjustment pro-
vided in section 807(f) of the Code.

(b) Election of an alternate valuation of
an estate. This paragraph applies to the
election of alternate valuation of the
estate of a decedent under section
2032(d) of the Code, as amended by sec-
tion 1024 of the Act.

(1) Time and manner of making election.
For decedents dying after July 18, 1984,
the election specified in this paragraph
(b) shall be made on the estate tax re-
turn required to be filed under section
6018(a). However, no election shall be
allowed unless made on a return filed
within one year of the due date (includ-
ing extensions) of such return. Once a
return that fails to make the election
is filed, this election may not be made

on a subsequent return unless the sub-
sequent return is filed by the due date
(including extensions) of the original
return.

(2) Transition rule for decedents dying
before July 19, 1984—(i) In general. In the
case of a decedent dying before July 19,
1984, the provisions of paragraph (b)(1)
of this section shall apply if:

(A) The period of limitations for
claiming a refund of the tax imposed
by chapter 11 of the Code remained
open on July 18, 1984,

(B) The estate of the decedent would
have been eligible to elect alternate
valuation under section 2032 had the
decedent died after July 18, 1984, and

(C) The executor files a claim for re-
fund before October 17, 1984.

(ii) Special rule where tax has not been
paid. For cases in which the estate tax
attributable to the failure to make a
section 2032 election on a timely filed
return has not been paid, the executor
may meet the requirements of para-
graph (b)(2)(i)(C) of this section—

(A) For cases pending in the Tax
Court, by requesting the benefits of
this transition rule either in a motion
or other appropriate document filed
with the Tax Court or by incorporation
of such benefits into a decision docu-
ment before October 17, 1984,

(B) For other cases where the execu-
tor filed a return (other than a timely
filed return) making a section 2032
election, by notifying the district di-
rector of the office where such return
was filed before October 17, 1984; and

(C) Where the executor has not filed
an estate tax return making the sec-
tion 2032 election, by filing such an es-
tate tax return and making the elec-
tion thereon before October 17, 1984.

(iii) Election treated as if made on a
timely filed return. In any case in which
this transition rule applies, the estate
shall be treated as if it had made a sec-
tion 2032 election on a timely filed es-
tate tax return.

(c) Church or qualified church-con-
trolled organization’s election of exemp-
tion from social security taxes under
chapter 21—(1) In general. This para-
graph applies to the election under sec-
tion 3121(w) of the Code, as added by
section 2603(b) of the Act, by a church
or qualified church-controlled organi-
zation (as defined in section 3121(w)(3))
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that service performed in the employ
of such church or organization shall be
excluded from employment for pur-
poses of title II of the Social Security
Act and chapter 21 of the Internal Rev-
enue Code. Any election made under
section 3121(w) shall apply to all serv-
ices performed on or after January 1,
1984, by employees of such church or
organization (whether or not they were
employees on that date or on the date
the election is made). Employees of the
electing church or organization are
subject to the provisions of chapter 2 of
the Code (relating to the tax on self-
employment income) as amended by
section 2603 (c)(2) and (d)(2) of the Act
for service performed for such church
or organization on or after January 1,
1984.

(2) Time for making the election. Any
election under section 3121(w) by a
church or qualified church-controlled
organization for which a quarterly em-
ployment tax return for the tax im-
posed under section 3111 is due (or
would be due but for the election) on
October 31, 1984, must be made on or
before October 30, 1984. Any election
under section 3121(w) by a church or or-
ganization for which the first quarterly
employment tax return for the tax im-
posed under section 3111 is due (or
would be due but for this election)
after October 31, 1984, must be made on
or before the day before the first date
that such tax return would be due from
the church or organization (dis-
regarding any extension of such due
date). A purported election filed after
the date prescribed in this paragraph
(c)(2) shall be void.

(3) Manner of making the election. To
make an election under section 3121(w),
a church or qualified church-controlled
organization must certify that it is op-
posed for religious reasons to the pay-
ment of the tax imposed by section 3111
(relating to the employer tax) of the
Code. The election and certification
are made by executing and filing Form
8274 in accordance with the form and
its instructions. The form shall be
signed by an official authorized to sign
tax returns for the church or organiza-
tion. Where tax imposed by section 3111
is reported (or would be reported but
for this election) with respect to more
than one church or organization on a

single quarterly employment tax re-
turn, and the election under section
3121(w) is made, then all of the church-
es and organizations covered by the
last such return filed before such elec-
tion was made for which the time for
making the election has not expired
shall be covered by the election unless
specifically excluded by stating such
exclusion in the election.

(4) Refunds of FICA taxes paid. Where
a church or qualified church-controlled
organization makes a timely election
under section 3121(w), a refund, without
interest, shall be made to such church
or organization of any taxes paid under
sections 3101 and 3111 with respect to
service performed after December 31,
1983, covered by the election. However,
the refund will be made only if the
church or organization agrees on its
claim for the refund to pay to each em-
ployee covered by the election the por-
tion of the refund attributable to the
tax imposed on the wages of the em-
ployee by section 3101. The employee
may not receive any other refund of
such taxes. The claim for refund shall
be made by the church or organization
by filing Form 843 with the service cen-
ter where the Form 941 on which the
taxes subject to refund was filed. Form
843 shall be executed in accordance
with the form and its instructions, and
also in accordance with the instruc-
tions to Form 8274 that relate to Form
843.

(5) Irrevocability of election except by
Commissioner. An election under section
3121 shall be irrevocable by the electing
church or organization. The Commis-
sioner, however, shall permanently re-
voke the election if the church or orga-
nization fails to furnish the informa-
tion required under section 6051 to the
Internal Revenue Service for a period
of 2 years or more and also fails to fur-
nish such information within 60 days
after a written request therefor is
made by the Internal Revenue Service.

(d) Election to issue taxable student
loan bonds. This paragraph applies to
the election by an issuer to issue tax-
able student loan bonds under section
625(c) of the Act. The election is avail-
able for obligations issued after De-
cember 31, 1983, and is made by filing a
statement and necessary attachments
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with the Internal Revenue Service Cen-
ter, Philadelphia, PA 19255, prior to the
issuance of such taxable bonds. The
statement shall identify the election as
made under section 625(c) of the Tax
Reform Act of 1984 and shall contain
the name, address and taxpayer identi-
fication number of the issuer, and the
total purchase price, face amount and
interest rate of the issue, bond
issuance costs, amounts allocated to
reasonably required reserve or replace-
ment funds, and the date of issue. The
issuer shall attach to the statement of
election a copy of previous Internal
Revenue Service correspondence relat-
ing to the tax exempt status of the
issuing authority and a statement con-
taining the total purchase price, face
amount, interest rate, bond issuance
costs, amounts allocated to reasonably
required reserve or replacement funds,
and the date of issuance of outstanding
tax exempt issues of student loan
bonds of the issuer. With respect to
outstanding tax exempt issues of stu-
dent loan bonds of the issuer issued
after December 31, 1982, the issuer may
alternatively attach copies of the Form
8038 filed with respect to such issues.
Each taxable student loan bond must
state on its face that the interest paid
on such bond is subject to federal in-
come taxation. An election with re-
spect to an issue is irrevocable once
made.

(e) [Reserved]
(f) Election not to claim the credit for

alcohol used as fuel. The election under
section 40(f) (as added by section 474(k)
of the Act) not to claim the alcohol
fuels credit is available for taxable
years beginning after December 31,
1983, and shall be made for the taxable
year in which such credit is determined
by not claiming such credit on an
original return or amended return at
any time before the expiration of the 3-
year period beginning on the last date
prescribed by law for filing the return
for the taxable year (determined with-
out regard for extensions). The election
may be revoked within the 3-year pe-
riod by filing an amended return and
claiming the credit on the return.

(g) Protective election to adopt LIFO
method—(1) Time for making the election.
A protective election in connection
with the enactment of section 95 of the

Act to adopt the LIFO method of ac-
counting for inventory under section
472 of the Code can only be made for
the taxpayer’s first taxable year begin-
ning after July 18, 1984, and must be
made on or before the due date (includ-
ing extensions) of the tax return for
such taxable year. Once made, the elec-
tion is irrevocable unless the Commis-
sioner authorizes the use of another in-
ventory method (see § 1.472–5).

(2) Manner for making a protective elec-
tion. The protective election is made by
completing all line items on a current
Form 970 and indicating that the elec-
tion is a protective election filed in
connection with the enactment of sec-
tion 95 of the Tax Reform Act of 1984.
The Form 970 must be attached to the
taxpayer’s income tax return for the
taxable year for which the protective
election is made. The LIFO method
adopted under the protective election
must be consistent in all respects with
the taxpayer’s LIFO method used in
the taxpayer’s most recently com-
pleted taxable year for which the LIFO
method was used. In completing the
current Form 970, the taxpayer shall
specify the method of inventory valu-
ation that the taxpayer would have
used, the opening LIFO inventory for
the taxable year for which the protec-
tive election is made, and the section
481 adjustment that would be required,
as if the taxpayer were not on the
LIFO method for the taxable year im-
mediately preceding the taxable year
for which the protective election is
made.

(h) Election by an estate or trust to rec-
ognize gain or loss on the distribution of
property (other than cash) to a bene-
ficiary. This paragraph applies to the
election made by a trust or estate to
recognize gain or loss on the distribu-
tion of property (other than cash) to a
beneficiary under section 643(d) of the
Code as amended by section 81 of the
Act. The election is available for dis-
tributions made after June 1, 1984, in
taxable years ending after such date.
The election must be made by the fidu-
ciary who is required to make the re-
turn of the estate or trust under sec-
tion 641 and § 1.641(b)–2. The election
shall be made by such fiduciary on the
tax return of the estate or trust for the
taxable year with respect to which the
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distribution of property was made and
must be filed by the due date (includ-
ing extensions) of such return. Until
the Form 1041, U.S. Fiduciary Income
Tax Return is revised, the election
should be made by including the gain
or loss on the Schedule D (or other ap-
propriate schedule, if applicable) of the
Form 1041 and attaching the statement
described in paragraph (a)(3) of this
section to the tax return on which the
election is made and including on that
statement the name and taxpayer iden-
tification number of the distributee.
For distributions made after June 1,
1984, and before July 18, 1984, the elec-
tion must be filed by the later of the
due date (including extentions) of the
tax return of the estate or trust for the
taxable year with respect to which the
distribution was made or January 1,
1985. For those distributions, the fidu-
ciary may make the election in the
manner described above on a tax re-
turn, or amended return, for the year
with respect to which the distribution
was made. An election under section
643(d) may be revoked only with the
consent of the Commissioner. The re-
quest for revocation of an election
should be made by the fiduciary in the
form of a ruling request and must con-
tain the information required by regu-
lations and revenue procedures per-
taining thereto.

(i) Election to treat a stapled foreign en-
tity as a subsidiary. This paragraph ap-
plies to the election, provided under
section 136(c)(6) of the Act, to treat a
foreign corporation which was a sta-
pled entity with a domestic corpora-
tion as of June 30, 1983, as being owned
(to the extent of its stapled interests)
by the domestic corporation with
which it is stapled. This treatment, if
so elected, is in lieu of the treatment
prescribed in section 269B(a)(1) of the
Code, as added by the Act. This elec-
tion may be made by the domestic cor-
poration with which the foreign entity
is stapled. The election may not be
made by the foreign entity or by share-
holders of the domestic corporation.
This election must be made no later
than January 14, 1985, and may be re-
voked only with the consent of the
Commissioner. This election shall be
effective after December 31, 1986. The
domestic corporation shall make this

election by filing with the service cen-
ter with which the domestic corpora-
tion files its income tax return a state-
ment that—

(1) Contains the name, address, and
taxpayer identification number of the
domestic corporation,

(2) Identifies the election as made
under section 136(c)(6) of the Tax Re-
form Act of 1984, and,

(3) Identifies the foreign entity and
the interests in the foreign entity
which constitute stapled interests with
respect to the stock of the domestic
corporation, and specifies the date on
which those interests became stapled
interests.
If this election is not made, the foreign
corporation (interests in which were
stapled interests as of June 30, 1983)
will be treated as a domestic corpora-
tion, effective January 1, 1987, under
section 269B(a)(1) of the Code.

(j) Election to treat certain section 1248
amounts as included in gross income
under section 951(a)(1)(A). This para-
graph applies to the elections, provided
under section 133(d)(3) of the Act, to
treat amounts included in the gross in-
come of any person as a dividend by
reason of section 1248 (a) or (f) after Oc-
tober 9, 1975, and before July 19, 1985, as
an amount included in the gross in-
come of such person under section
951(a)(1)(A). The election with respect
to transactions to which section 1248(a)
applies may be made by the foreign
corporation described in section 1248(a)
(or its successor in interest). The elec-
tion with respect to transactions to
which secton 1248(f) applies may be
made by the domestic corporation de-
scribed in section 1248(f)(1) (or its suc-
cessor in interest). Neither election
may be made by an affected share-
holder of any such corporation (unless
the shareholder is the successor in in-
terest). This election must be made no
later than January 14, 1985, and shall
apply with respect to all transactions
to which section 1248 (a) or (f) applies
that occurred after October 9, 1975, and
before July 19, 1984. Once made, the
election may be revoked only with the
consent of the Commissioner. A foreign
corporation shall make this election by
filing the statement described in this
paragraph with the Internal Revenue
Service Center, Philadelphia, PA 19255.
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A domestic corporation shall make this
election by filing the statement de-
scribed in this paragraph with the serv-
ice center with which the domestic cor-
poration files its income tax return. In
either case, the statement shall—

(1) Contain the name, address, and
taxpayer identification number (if any)
of the corporation making the election,

(2) Identify the election as made
under section 133(d)(3) of the Tax Re-
form Act of 1984, and

(3) Identify all of the transactions
(including the date of each trans-
action), shareholders involved in those
transactions, and amounts to which
the election applies.

(k) Special election for computing in-
vestment company taxable income. This
paragraph applies to the election by a
regulated investment company pro-
vided under section 1071(b) of the Act,
which added section 852(b)(2)(F) to the
Code. Under section 852(b)(2)(F), the
taxable income of a regulated invest-
ment company shall be computed with-
out regard to section 454(b) (relating to
short-term obligations issued on a dis-
count basis) if the company so elects.
The election may be made only for tax-
able years beginning after December 31,
1978. A regulated investment company
shall make the election by computing
taxable income without regard to sec-
tion 454(b) on its return for the first
taxable year for which it desires the
election to apply and shall attach the
statement described in paragraph (a)(3)
of this section to the return on which
the election is made. A regulated in-
vestment company shall make the
election by the time set forth in para-
graph (a)(2) of this section. Once made,
the election applies to the first taxable
year for which it is made and to all
subsequent taxable years and cannot be
revoked without the consent of the
Commissioner.

(l) Election of extension of time for pay-
ment of estate tax for interests in certain
holding companies. An election under
section 6166(b)(8), as added by section
1021(a) of the Act, or under section
1021(d)(2) of the Act, shall be made by
including on the notice of election
under section 6166 required by § 20.6166–
1(b) a statement that an election is
being made under section 6166(b)(8) or
section 1021(d)(2) of the Act (whichever

is applicable) and the facts which
formed the basis for the executor’s con-
clusion that the estate qualified for
such election. If a taxpayer makes an
election described in this paragraph (l),
then the special 4-percent interest rate
of section 6601(j) and the 5-year deferral
of principal payments of section
6166(a)(3) are not available. Thus, the
first installment of tax is due on the
date prescribed by section 6151(a) and
subsequent installments bear interest
at the rate determined under section
6621. If the executor makes an election
described in this paragraph (l) and the
notice of election under section 6166
fails to state the amount of tax to be
paid in installments or the number of
installments, then the election is pre-
sumed to be for the maximum amount
so payable and for payment thereof in
10 equal annual installments, begin-
ning on the date prescribed in section
6151(a). The elections described under
this paragraph (l) are available for es-
tates of decedents dying after July 18,
1984.

(m) Subchapter S election by commod-
ities dealers and options dealers. This
paragraph applies to a commodities
dealer or options dealer referred to in
section 102(d)(3) of the Act (relating to
the election by such a dealer to be an
S corporation) whose taxable year is
the calendar year and that was a small
business corporation (as defined in sec-
tion 1361(b) of the Code) as of January
1, 1984. The election by such a dealer
under section 102(d)(3) of the Act shall
be made in the manner prescribed by
section 1362 and the regulations there-
under, except that the election under
section 102(d)(3) must be made before
October 2, 1984. In addition to making
the election in the manner prescribed
under such section 1362 and the regula-
tions thereunder, the commodities
dealer or options dealer must indicate
on Form 2553 that the election is made
under section 102(d)(3) of the Act. Al-
though section 102(d)(3) of the Act ap-
plies to dealers not covered by this
paragraph, and such dealers may make
an election under such section 102(d)(3),
guidelines for making such an election
are not provided in this paragraph and
are forthcoming.
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(n) Election with respect to treatment of
S termination year. For the election pro-
vided under section 1362(e)(3), as
amended by section 721(h) of the Act,
see § 18.1362–4 of this chapter.

(o) Election to be an S corporation; cer-
tain short taxable years. For the election
provided under section 1362(b), as
amended by section 721(l) of the Act,
see § 18.1362–1(b) of this chapter.

(p) Election with respect to subchapter
S passive investment income rules. For
the election provided under section
721(i) of the Act which amends section
6(b) of the Subchapter S Revision Act
of 1982, see § 18.1362–5 of this chapter.

(q) Election with respect to subchapter
S distributions during certain post-termi-
nation transition periods. For the elec-
tion provided under section 1371(e), as
amended by section 721(o) of the Act,
see § 18.1371–1 of this chapter.

(r) No elections for closed year. Any
election under this section which is al-
lowed to be made by filing an amended
return may only be made if the period
for making a claim for refund or credit
with respect to the taxable year for
which such election is to be effective
has not expired. This paragraph shall
not apply to the election under para-
graph (a)(2)(iv) of this section with re-
spect to the election under section 1078
of the Act.

(s) Additional information required.
Later regulations or revenue proce-
dures issued under provisions of the
Code or Act covered by this section
may require the furnishing of informa-

tion in addition to that which was fur-
nished with the statement of election
described herein. In such event the
later regulations or revenue procedures
will provide guidance with respect to
the furnishing of such additional infor-
mation.

[T.D. 7976, 49 FR 35487, Sept. 10, 1984; T.D.
7976, 49 FR 43640, Oct. 31, 1984; 49 FR 43951,
Nov. 1, 1984, as amended by T.D. 8062, 50 FR
46004, Nov. 6, 1985. Redesignated by T.D. 8435,
57 FR 43895, Sept. 23, 1992]

§ 301.9100–7T Time and manner of
making certain elections under the
Tax Reform Act of 1986.

(a) Miscellaneous elections—(1) Elec-
tions to which this paragraph applies.
This paragraph applies to the elections
set forth below provided under the Tax
Reform Act of 1986 (the Act). General
rules regarding the time for making
the elections are provided in paragraph
(a)(2) of this section. General rules re-
garding the manner for making the
elections are provided in paragraph
(a)(3) of this section. Special rules re-
garding the time and manner for mak-
ing certain elections are contained in
paragraphs (a) through (i) of this sec-
tion. If a special rule applies to one of
the elections listed below, a cross-ref-
erence to the special rule is shown in
brackets at the end of the description
of the ‘‘Availability of Election.’’ Para-
graph (j) of this section provides that
additional information with respect to
elections may be required by future
regulations or revenue procedures.

Section of Act Section of Code Description of Election Availability of Election

201(a) .............. 168(b)(5) ............ Election to depreciate property using the
straight line method of recovery with re-
spect to one or more classes of property
for any taxable year

Property placed in service after 12–31–86.
Election must be made for taxable year
in which property is placed in service.
Election shall apply to all property in the
class placed in service during the taxable
year for which the election is made.

201(a) .............. 168(f)(1) ............. Election to exclude certain property from
the accelerated cost recovery system

Property placed in service after 12–31–86.
Election must be made for taxable year
in which property is placed in service.

201(a) .............. 168(g)(7) ............ Election to use alternative depreciation sys-
tem with respect to one or more classes
of property for any taxable year (except
for residential rental or non-residential
real property where the election may be
made separately with respect to each
property)

Property placed in service after 12–31–86.
Election must be made for taxable year
in which property is placed in service. Ex-
cept for residential rental or non-residen-
tial real property, election shall apply to
all property in the class placed in service
during the taxable year for which the
election is made.
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Section of Act Section of Code Description of Election Availability of Election

201(a), 1802(a) 168(h)(6)(F)(ii),
168(j) (as in ef-
fect before Oc-
tober 22, 1986).

Election by a tax-exempt controlled entity to
treat any gain recognized by the tax-ex-
empt parent on any disposition of an in-
terest in the tax-exempt controlled entity
(and to treat any dividends or interest re-
ceived or accrued from the tax-exempt
controlled entity) as unrelated business
taxable income under Code section 511
in order for the tax-exempt controlled en-
tity to not be treated as a tax-exempt en-
tity (or as a successor to a tax-exempt
entity)

Property placed in service after 9–27–85,
but can apply to property placed in serv-
ice before such date if the tax-exempt
controlled entity so elects. [See para-
graph (a)(3)(ii) of this section.]

203(a)(1)(B) ..... ............................ Election to apply Act section 201 (including
all elections within section 201)

Property placed in service after 7–31–86
and before 1–1–87.

204(e) .............. ............................ Election to have Act section 201 either (i)
not apply to any property placed in serv-
ice during 1987 or 1988 which is replace-
ment property for property lost, damaged
or destroyed in a flood which occurred
11–3–85 through 11–7–85 and which
was declared a natural disaster area by
the President of the United States, or (ii)
apply to all such replacement property
placed in service during 1985 or 1986

(i) Property placed in service during 1987
or 1988; or (ii) property placed in service
during 1985 or 1986.

243(a) .............. ............................ Election to begin the 60 month amortization
period with the first month of the tax-
payer’s first taxable year beginning after
11–19–82 in lieu of the 11–19–82 date or
the bus operating authority acquisition
date

Bus operating authorities held on 11/19/82,
or acquired after that date under a written
contract that was binding on that date.

243(b) .............. ............................ Election to begin the 60 month amortization
period on the first month of the tax-
payer’s first taxable year beginning after
the deregulation month in lieu of the de-
regulation month

Freight forwarder operating authorities held
at the beginning of the 60 month period
applicable to the taxpayer (i.e., the de-
regulation date or the first month of the
first taxable year beginning after the de-
regulation date).

243 (a), (b) ....... ............................ Election by a qualified corporate taxpayer
to allocate a portion of the cost basis of a
qualified acquiring corporation in the
stock of an acquired corporation to the
basis of the authority

For bus operating authorities: authorities
held on 11/19/82, or acquired after that
date under a written contract that was
binding on that date. For freight for-
warders: authorities held at the beginning
of the 60-month period applicable to the
taxpayer.

252(a) .............. 42(f)(1) ............... Election concerning beginning of credit pe-
riod for low-income housing credit

Buildings placed in service after 12–31–86
and before 1–1–90 (before 1–1–91 for
buildings described in Code section
42(n)(2)(B)). [See paragraph (b) of this
section.]

252(a) .............. 42(g)(1) .............. Election concerning qualified low-income
housing project to either satisfy the 20–
50 or the 40–60 occupancy test

Buildings placed in service after 12–31–86
and before 1–1–90 (before 1–1–91 for
buildings described in Code section
42(n)(2)(B)). [See paragraph (b) of this
section.]

252(a) .............. 42(i)(2) ............... Election to reduce eligible basis by out-
standing balance of Federal loan subsidy

Buildings placed in service after 12–31–86
and before 1–1–90 (before 1–1–91 for
buildings described in Code section
42(n)(2)(B)). [See paragraph (b) of this
section.]

252(a) .............. 42(j)(5) ............... Election to have certain partnerships treat-
ed as the taxpayer eligible for low-income
housing credit

Buildings placed in service after 12–31–86
and before 1–1–90 (before 1–1–91 for
buildings described in Code section
42(n)(2)(B) [See paragraph (b) of this
section.]

311(d)(2) .......... ............................ Revocation of prior election under Code
section 631(a).

Election for taxable years beginning before
1–1–87 may be revoked for taxable years
ending after 12–31–86.
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Section of Act Section of Code Description of Election Availability of Election

411(b)(1) .......... 263(i) .................. For intangible drilling and development
costs paid or incurred with respect to an
oil, gas, or geothermal well located out-
side the United States, election to include
such costs in adjusted basis for purposes
of computing the amount of any deduc-
tion under Code section 611 (without re-
gard to section 613).

Costs paid or incurred after 12–31–86 in
taxable years ending after such date.
[See paragraph (a)(2)(iii) of this section.]

411(b)(2) .......... 616(d) ................ For expenditures paid or incurred with re-
spect to the development of a mine or
other natural deposit (other than an oil,
gas, or geothermal well) located outside
the United States, election to include
such expenditures paid or incurred during
the taxable year for which made in ad-
justed basis for purposes of computing
the amount of any deduction under Code
section 611 (without regard to section
613)

Costs paid or incurred after 12–31–86 in
taxable years ending after such date.
[See paragraph (a)(2)(iv) of this section.]

411(b)(2) .......... 617(h) ................ For expenditures paid or incurred before
the development stage for the purpose of
ascertaining the existence, location, ex-
tent or quality of any deposit of ore or
other mineral deposit (other than an oil,
gas or geothermal well) located outside
the United States, election to include all
such expenditures, paid or incurred dur-
ing the taxable year with respect to any
such deposit, in adjusted basis for pur-
poses of computing the amount of any
deduction under Code section 611 (with-
out regard to section 613)

Costs paid or incurred after 12–31–86 in
taxable years ending after such date.
[See paragraph (a)(2)(v) of this section.]

501(a) .............. 469(j)(9) ............. Election to increase basis of property by
amount of disallowed credit for purposes
of determining gain or loss from a dis-
position of property used in a passive ac-
tivity

Taxable years beginning after 12–31–86.
[See paragraph (a)(3)(iii) of this section.]

614(b) .............. 1059(c)(4) .......... Election to determine whether a dividend is
extraordinary by reference to the fair
market value of the share of stock with
respect to which the dividend was re-
ceived

Dividends declared after July 18, 1986 in
taxable years ending after such date.

644(d) .............. 216(b)(3) ............ Election by a cooperative housing corpora-
tion to allocate real estate taxes or inter-
est or both to each tenant-stockholder’s
dwelling unit in a manner which reason-
ably reflects the cost to the corporation of
the tenant-stockholder’s dwelling unit

Taxable years beginning after 12–31–86.
[See paragraph (a)(3)(iv) of this section.]

646 ................... ............................ Election by an entity to be treated as a trust
under the Internal Revenue Code if such
entity was created in 1906 as a common
law trust and governed by the trust laws
of the State of Minnesota, receives royal-
ties from iron ore leases, and income in-
terests in the entity are publicly traded on
a national stock exchange

The election is effective beginning on the
first day of the first taxable year begin-
ning after October 22, 1986 and following
the year in which the election is made.
Such election must be made by the
board of trustees of such entity and must
be accompanied by a written agreement
signed by the board of trustees of the en-
tity.

651 ................... 4982(e)(4) .......... Election by a regulated investment com-
pany to use taxable years ending on 11–
30 or 12–31 for purposes of computing
capital gain net income under Code sec-
tion 4982

Calendar years beginning after 12–31–86.
[See paragraph (a)(2)(vi) of this section.]

701(a) .............. 56(f)(3)(B) .......... Election to have amount of net book in-
come be equal to amount of earnings
and profits

Taxable years beginning after 12–31–86.

801(a) .............. 448(d)(4) ............ Election of common parent of an affiliated
group that all members of such group be
treated as one taxpayer if substantially all
the activities of all members of the affili-
ated group involve performance of serv-
ices in the same field

Taxable years beginning after 12–31–86.
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Section of Act Section of Code Description of Election Availability of Election

801(d)(2) .......... ............................ Election to continue using the cash method
of accounting for loans, leases and re-
lated party transactions

Loans, leases and related party trans-
actions entered into before 9–26–85.

802 ................... 474 ..................... Election by certain small businesses to use
the simplified dollar-value LIFO method

Taxable years beginning after 12–31–86.
[See paragraph (a)(3)(v) of this section.]

803(a) .............. 263A(d)(3) .......... Election to have rules of Code section
263A (relating to capitalization and inclu-
sion in inventory costs of certain ex-
penses) not apply to any plant or animal
produced in any farming business con-
ducted by the electing taxpayer

Unless consent is obtained from the Com-
missioner, the first taxable year beginning
after 12–31–86 during which the taxpayer
engages in a farming business. [See
paragraph (c) of this section.]

806(e)(2)(C) ..... ............................ Election to have net income for the short
taxable year of a partnership or S cor-
poration which results from the required
change in accounting period included en-
tirely in income for such short taxable
year

Partner and shareholder taxable years be-
ginning after 12–31–86 with or within
which the short taxable year created
under section 806 of the Act ends. [See
paragraph (d) of this section.]

Election to reduce partnership or S corpora-
tion income for the short taxable year re-
sulting from a required change in ac-
counting period under section 806 of the
Act by an unamortized adjustment
amount existing as of October 22, 1986,
where such adjustment was required to
effectuate a previous accounting period
change under Rev. Proc. 72–51, 1972–2
C.B. 832 or Rev. Proc. 83–25, 1983–1
C.B. 689

Short taxable years of partnerships or S
corporations beginning after 12–31–86.
[See paragraph (e) of this section.]

811(a) .............. 453C(b)(2)(B) ..... Election to compute adjusted bases using
depreciation deduction used under Code
section 312(k)

Taxable years ending after 12–31–86 with
respect to dispositions made after 2–28–
86.

811(a) .............. 453C(e)(4) ......... Election to have Code section 453C not
apply to obligations arising from sales of
timeshares and unimproved residential
lots to invidividuals

Taxable years ending after 12–31–86 with
respect to dispositions made after 2–28–
86. [See paragraph (a)(3)(vi) of this sec-
tion.]

905(a) .............. 165(l)(1) ............. Election to treat amount of reasonably esti-
mated loss on a deposit in insolvent or
bankrupt qualified financial institution as
a loss described in Code section
165(c)(3) and incurred in the taxable year

Taxable years beginning after 12–31–81.
[See the cross–reference in paragraph (f)
of this section.]

905(c) ............... ............................ Election to apply Code section 451(f) (relat-
ing to treatment of interest on frozen de-
posits in certain financial institutions)

Taxable years beginning after 12–31–82
and before 1–1–87.

1301(b) ............ 141(b)(9) ............ Election by issuer of tax-exempt bonds to
treat a portion of an issue as a qualified
501(c)(3) bond if such portion would have
qualified as a 501(c)(3) bond had it been
issued separately

Bonds issued after 8–15–86. [See para-
graph (g) of this section.]

1301(b) ............ 142(d)(1) ............ Election by issuer of tax-exempt bonds for
residential rental property to satisfy either
the 20–50 or the 40–60 occupancy test

Bonds issued after 8–15–86. [See para-
graph (g) of this section.]

1301(b) ............ 142(d)(4)(B) ....... Election by issuer of tax-exempt bonds for
residential rental property to treat the
project as a deep rent skewed project

Bonds issued after 8–15–86. [See para-
graph (g) of this section.]

1301(b) ............ 143(k)(9)(D)(iii) ... Election to treat limited equity cooperative
housing as residential rental property and
not as owner-occupied housing

Bonds issued after 8–15–86 and before 1–
1–89. [See paragraph (g) of this section.]

1301(b) ............ 145(d) ................ Election by issuer of tax-exempt bonds to
have Code section 145 not apply to the
issue if the issue is an issue of exempt
facility bonds or qualified redevelopment
bonds, to which the volume cap applies

Bonds issued after 8–15–86. [See para-
graph (g) of this section.]

1301(b) ............ 147(b)(4)(A) ....... Election by issuer of qualified 501(c)(3)
bonds to have such bonds treated as
meeting the limitation on maturity require-
ments of Code section 147(b)(1) if the re-
quirements of section 147(b)(4)(B) are
met

Bonds issued after 8–15–86. [See para-
graph (g) of this section.]

1704(b) ............ ............................ Election to revoke prior election under
Code section 1402(e) (relating to exemp-
tion from social security taxes for certain
clergy)

Remuneration received in taxable years
ending on or after October 22, 1986.
[See paragraph (h) of this section.]
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Section of Act Section of Code Description of Election Availability of Election

1801(a) ............ 168(i) (as in ef-
fect before Oc-
tober 22, 1986).

Election to make finance leasing rules inap-
plicable to property which would other-
wise be subject to them under the transi-
tional rules of section 12(c)(1) of the Tax
Reform Act of 1984

Personal property leased under certain
lease agreements effective on or after 1–
1–84. [See paragraph (a)(3)(vii) of this
section.]

1804(e)(4) ........ ............................ Election by a common parent of an affili-
ated group to apply amendments made
by the Tax Reform Act of 1984 for tax-
able years beginning after 12–31–83

Groups which include a corporation which
on 6–22–84 is a member of the group
which files a consolidated return for such
corporation’s taxable year which includes
6–22–84.

1807(a)(7) ........ 468B .................. Election to treat a qualified payment made
to a court-ordered fund as a payment
made to a designated settlement fund

Generally, liabilities arising out of personal
injury, death or property damage that are
incurred after 7–18–84 under law in ef-
fect before the enactment of Code sec-
tion 461(h). Election is made for the tax-
able year in which qualified payments are
made to a designated settlement fund.

1809(e)(2) ........ 48(b)(2) .............. Election by lessee and lessor not to apply
the rule of Code section 48(b)(2) con-
cerning the date leased property is treat-
ed as originally placed in service

Property originally placed in service after 4–
11–84 (as determined under Code sec-
tion 48(b) prior to its amendment by sec-
tion 114(a)of the Tax Reform Act of
1984). [See paragraph (a)(3)(viii) of this
section.]

1810(1)(4) ........ 7701(b) .............. Election to be treated as a resident alien Taxable years beginning after December
31, 1984. [See paragraph (a)(3)(ix) of this
section.]

1879(p)(1) ........ 83(c)(3) .............. Election to treat certain stock acquired
upon the exercise of nonqualified stock
options as subject to a substantial risk of
forfeiture by reason of Code section
83(c)(3) even though the transfer of stock
pursuant to such exercise occurred be-
fore 1–1–82, the effective date of section
83(c)(3)

Transfers of stock described in section
1879(p)(1) of the Act. [See paragraph
(a)(2)(vii) and(a)(3)(x) of this section.]

1882(c) ............. 3121(w)(2) ......... Election to revoke prior election under
Code section 3121(w) (relating to exemp-
tion from social security taxes for certain
churches and qualified church-controlled
organizations)

Remuneration paid after 12–31–86 unless
such electing church or church-controlled
organization had withheld and paid over
all employment taxes due, as if such
election had never been in effect during
the period from the stated effective date
of the election being revoked through 12–
31–86. [See paragraph (i) of this section.]

(2) Time for making elections—(i) In
general. Except as otherwise provided
in this section, the elections specified
in paragraph (a)(1) of this section shall
be made by the later of—

(A) The due date (taking extensions
into account) of the tax return for the
first taxable year for which the elec-
tion is to be effective, or

(B) April 15, 1987 (in which case the
election generally must be made by
amended return).

(ii) No extension of time for payment.
Payments of tax due shall be made in
accordance with chapter 62 of the Code.

(iii) Time for making the election with
respect to foreign intangible drilling costs.
With respect to the election under Act
section 411(b)(1) (Code section
263(i)(2)(A)), the election shall be made
on a property-by-property basis for
each oil, gas, or geothermal property

(as defined in Code section 614). The
election shall be made by the due date
(taking extensions into account) of the
income tax return for the first taxable
year in which the taxpayer pays or in-
curs any cost with respect to the devel-
opment of such property for which the
election is available.

(iv) Time for making the election with
respect to foreign development expendi-
tures. With respect to the election
under Act section 411(b)(2) (Code sec-
tion 616(d)(2)(A)), the election shall be
made for each mine or other natural
deposit not later than the time pre-
scribed by law for filing the income tax
return (taking extensions into account)
for the taxable year to which such elec-
tion is applicable.

(v) Time for making the election with
respect to foreign exploration expendi-
tures. With respect to the election
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under Act section 411(b)(2) (Code sec-
tion 617(h)(2)(A)), the election may be
made at any time before the expiration
of the period prescribed for filing a
claim for credit or refund of the tax
imposed by chapter 1 of the Code for
the first taxable year for which the
taxpayer desires the election to be ap-
plicable.

(vi) Time for making certain elections
by regulated investment companies. The
election under Act section 651 (Code
section 4982(e)(4)) shall be made on a
statement attached to the form pre-
scribed by the Internal Revenue Serv-
ice which is used to report and pay the
excise tax liability under section 4982.
The election shall be filed on or before
the later of—

(A) March 15 of the first calendar
year beginning after the end of the
first excise tax period for which the
election is to be effective, or

(B) If the regulated investment com-
pany has been granted an extension of
time to file a return for the excise tax
under Code section 4982 for such excise
tax period, the due date (including ex-
tensions thereof) for such return.
The statement of election under sec-
tion 4982(e)(4) shall be attached to the
prescribed form regardless of whether
the regulated investment company is
liable for the excise tax imposed by
section 4982 for the excise tax period in
question.

(vii) Time for making the election with
respect to certain nonqualified stock op-
tions. The election under section
1879(p)(1) of the Act (Code section
83(c)(3)) shall be made—

(A) By April 21, 1987, in any case in
which the operation of any law or rule
of law on or before such date would
prevent the credit or refund of any
overpayment of tax resulting from
such election, and

(B) By no later than any date after
April 21, 1987 on which the operation of
any law or rule of law would prevent
the credit or refund of any overpay-
ment of tax resulting from such elec-
tion.

(3) Manner of making elections—(i) In
general. Except as otherwise provided
in this section, the elections specified
in paragraph (a)(1) of this section shall
be made by attaching a statement to
the tax return for the taxable year for

which the election is to be effective. If
because of paragraph (a)(2)(i)(B) of this
section the election may be filed after
the due date of the tax return for the
first taxable year for which the elec-
tion is to be effective, such statement
must be attached to a tax return or
amended return for the taxable year to
which the election relates. Except as
otherwise provided in the return or in
the instructions accompanying the re-
turn for the taxable year, the state-
ment shall—

(A) Contain the name, address and
taxpayer identification number of the
electing taxpayer,

(B) Identify the election,
(C) Indicate the section of the Code

(or, if the provision is not codified, the
section of the Act) under which the
election is made,

(D) Specify, as applicable, the period
for which the election is being made
and/or the property or other items to
which the election is to apply, and

(E) Provide any information required
by the relevant statutory provisions
and any information necessary to show
that the taxpayer is entitled to make
the election.

(ii) Special rules for making the transi-
tional rule elections with respect to cer-
tain tax-exempt controlled entities. The
irrevocable election under Act sections
201(a) and 1802(a) (Code sections
168(h)(6)(F)(ii) and 168(j), as in effect
before October 22, 1986), shall be made
by the tax-exempt controlled entity at
the time and in the manner described
in paragraphs (a)(2) and (a)(3)(i) of this
section. A copy of the election state-
ment filed by the tax-exempt con-
trolled entity shall also be attached to
the Federal tax returns (e.g., Form 990
or 5500) of each of the tax-exempt
shareholders or beneficiaries of the
controlled entity.

(iii) Special rule for making the election
with respect to gain or loss from a disposi-
tion of property used in a passive activity.
The election under Act section 501(a)
(Code section 469(j)(9)) shall be made on
the form prescribed by the Internal
Revenue Service for computing the
taxpayer’s passive activity loss and
credit for the taxable year in which the
property is disposed.

(iv) Special rules for making the elec-
tion with respect to cooperative housing
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corporations. The election under Act
section 644(d) (Code section
216(b)(3)(B)(ii)) may be made by a coop-
erative housing corporation with re-
spect to its real estate taxes or interest
or both. The election is available for
any taxable year beginning after De-
cember 31, 1986, if the cooperative hous-
ing corporation has, by January 31 of
the year following the first calendar
year that includes any period to which
the election applies, furnished to each
tenant-stockholder during that period
a written statement showing the
amount of the allocation (or alloca-
tions) under section 216(b)(3)(B)(i) at-
tributable to such tenant-stockholder’s
dwelling unit (or units) for that period.
Any cooperative housing corporation
making the election shall do so in ac-
cordance with paragraphs (a) (2) and (3)
of this section and shall identify in the
statement described in paragraph (a)(3)
of this section whether the election is
for real estate taxes or interest or
both.

(v) Special rules for making the election
with respect to the simplified dollar-value
LIFO method. The election under Act
section 802 (Code section 474) may be
made only if the taxpayer files with
the taxpayer’s income tax return for
the taxable year as of the close of
which the method is first to be used a
statement of the taxpayer’s election to
use the simplified dollar-value LIFO
inventory method. The statement shall
be on Form 970 pursuant to the instruc-
tions to the form and to the require-
ments of the regulations under section
474, or in such other manner as may be
acceptable to the Commissioner.

(vi) Special rules for making the elec-
tion to have section 453C not apply to ob-
ligations arising from sales of timeshares
and unimproved residential lots to indi-
viduals. The election under Act section
811(a) (Code section 453C(e)(4)) to have
section 453C not apply to obligations
arising from sales of timeshares and
unimproved residential lots to individ-
uals may be made with respect to any
obligation, or with respect to a class of
such obligations. In the case of an elec-
tion made with respect to a class of ob-
ligations, such election shall describe
the class of obligations with such spec-
ificity as to make the class readily
identifiable.

(vii) Special rules for making certain fi-
nance leasing transitional rule elections.
The election relating to finance leases
under Act section 1801(a)(1) (Code sec-
tion 168(i) as in effect before October
22, 1986) shall be made by the lessor
under a lease agreement subject to the
finance lease rules of section 168(i) of
the Code, as in effect before October 22,
1986, by noting this election in the
books and records relating to the lease
agreement within 12 months after Feb-
ruary 5, 1987.

(viii) Special rules for making the elec-
tion relating to the date leased property is
treated as originally placed in service.
The election under Act section
1809(e)(2) (Code section 48(b)(2)) must be
made jointly by the lessee and the les-
sor. The election is made jointly when
both the lessee and the lessor make the
election in accordance with paragraphs
(a)(2) and (a)(3)(i) of this section. In ad-
dition to the other information re-
quired to be provided under paragraph
(a)(3)(i) of this section, the statement
described therein shall include a copy
of the lease agreement and shall be
signed by both the lessee and the les-
sor.

(ix) Special rules for making the elec-
tion to be treated as a resident alien. The
election under Act section 1810(l)(4)
(Code section 7701(b)) to be treated as a
resident under Code section 7701(b)
shall be made by an alien individual by
attaching a statement to the individ-
ual’s income tax return (Form 1040), for
the taxable year for which the election
is to be in effect (the election year).
The alien individual may not make
this election until such time as he has
satisfied the substantial presence test
of Code section 7701(b)(1)(A)(ii) for the
year following the election year. If an
alien individual has not satisfied the
substantial presence test for the year
following the election year as of the
due date (without regard to extensions)
of the tax return for the election year,
the alien individual may request an ex-
tension of time for filing the return
until after he has satisfied such test,
provided that he pays with his exten-
sion application the amount of tax he
expects to owe for the election year,
computed as if he were a non-resident
alien throughout the election year. The
statement shall include the name and
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address of the alien individual and con-
tain a signed declaration that the elec-
tion is being made. It must specify—

(A) That the alien individual was not
a resident in the year immediately pre-
ceding the election year;

(B) That the alien individual is a
resident in the year immediately fol-
lowing the election year under the sub-
stantial presence test and the individ-
ual’s number of days of presence in the
United States during such year;

(C) The date or dates of the alien in-
dividual’s 31 consecutive day period of
presence and continuous presence in
the United States during the election
year; and

(D) The date or dates of absence from
the United States during the election
year that are deemed to be days of
presence.

(x) Special rules for making the election
with respect to the treatment of the exer-
cise of certain nonqualified stock options.
The election under Act section
1879(p)(1) (Code section 83(c)(3)) is made
by filing on Form 1040X a claim for
credit or refund of the overpayment of
tax resulting from the election. In
order to satisfy the requirements of
§ 301.6402–2(b)(1) (relating to grounds set
forth in claim), the claim for credit or
refund must set forth)—

(A) The date on which the option was
granted,

(B) The name of the corporation
which granted the option,

(C) The date on which the stock was
transferred pursuant to the exercise of
the option,

(D) The fair market value of such
stock on December 4, 1973,

(E) The fair market value on July 1,
1974 of the stock received upon the re-
organization of the corporation which
granted the option, and

(F) The date on which the taxpayer
sold substantially all of the stock re-
ceived in such reorganization. The tax-
payer shall file a single claim for credit
or refund of the entire overpayment of
tax resulting from the election under
Act section 1879(p)(1).

(4) Revocation—(i) Irrevocable elections.
The elections described in this section
under:

Act Sections Code Sections

201(a) 168(b)(5), 168(f)(1), 168(g)(7),
168(h)(6)(F)(ii)

203(a)(1)(B), 252(a) 42(f)(1), 42(g)(1), 42(i)(2), 42(j)(5)
411(b)(1) 263(i)
411(b)(2)(A) 616(d)(2)(A)
501(a) 469(j)(9)
801(d)(2), 905(c),

1301(b)
141(b)(9), 142(d)(1), 142(d)(4)(B)

143(k)(9)(D)(iii), 145(d),
147(b)(4)(A)

1704(b), 1802(a) 168(j) as in effect before October 22,
1986

1804(e)(4), 1879(p)(1) 83(c)(3)
1882(c) 3121(w)(2)

are irrevocable.

(ii) Elections revocable with the consent
of the Commissioner. The elections de-
scribed in this section under:

Act Sections Code Sections

204(e), 243(a), 243(b),
243(a)(b), 411(b)(2)(B)

617(h)(2)(A)

614(b) 1059(c)(4)
644(d) 216(b)(3)
646, 651 4982(e)(4)(B)
701(a) 56(f)(3)(B)
801(a) 448(d)(4)
802 474
803(a) 263A(d)(3)
806(e)(2)(C) and the election

described in H.R. Rep. No.
99–841 at II–320, 811(a)

453C(b)(2)(B)(i), 453C(e)(4)

905(a) 165(l)(1)
1801(a) 168(i) as in effect before Oc-

tober 22, 1986
1807(a)(7) 468B)
1809(e)(2) 48(b)(2)
1810(l)(4) 7701(b)

are revocable only with the consent of
the Commissioner.

(iii) Freely revocable election. The elec-
tion described in this section under Act
section 311(d)(2) is freely revocable.

(b) Elections with respect to the low-in-
come housing credit. The elections under
Act section 252(a) (Code sections
42(f)(1), 42(g)(1), 42(i)(2), and 42(j)(5))
must be made for the taxable year in
which the project is placed in service
and shall be made in the certification
required to be filed pursuant to section
42(l)(1).

(c) Election to have the rules of section
263A (relating to capitalization and inclu-
sion in inventory costs of certain ex-
penses) not apply to any plant or animal
produced in any farming business con-
ducted by the electing taxpayer—(1) In
general. This paragraph applies to the
election under Act section 803(a) (Code
section 263A(d)(3)) to have the rules of
section 263A (relating to capitalization
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and inclusion in inventory costs of cer-
tain expenses) not apply to any plant
or animal produced in any farming
business conducted by the electing tax-
payer. The election is available to tax-
payers engaged in the business of farm-
ing, including producers of agricultural
crops, livestock, nursery stock, sod,
trees bearing fruit, nuts or other crops,
and ornamental trees (for purposes of
section 263A, an evergreen tree that is
more than 6 years old at the time it is
severed from the roots shall not be
treated as an ornamental tree). The
election is not available to a corpora-
tion, partnership, or tax shelter that is
required to use the accrual method of
accounting under section 447 or section
448(a)(3), or farming syndicates (as de-
fined in section 464(c)), or with respect
to the planting, cultivation, mainte-
nance or development of pistachio
trees. In addition, the election does not
apply with respect to costs incurred for
the planting, cultivation, maintenance
or development of any citrus or almond
grove incurred during the 4-taxable-
year period beginning with the taxable
year in which such grove was planted.
If a citrus or almond grove is planted
in more than one taxable year, the por-
tion of the grove planted in one taxable
year is treated as a separate grove for
this purpose.

(2) Time and manner of making the elec-
tion. Unless consent is obtained from
the Commissioner, the election may
only be made for the taxpayer’s first
taxable year that begins after Decem-
ber 31, 1986, and during which the tax-
payer engages in a farming business.
The election shall be made on the
Schedule E, F or other schedule re-
quired to be attached to the income tax
return for the first taxable year for
which the election is effective. In the
case of a partnership or S corporation,
the election must be made at the part-
ner or shareholder level.

(3) Election treated as if made if certain
requirements satisfied. A taxpayer eligi-
ble to make the election under section
263A(d)(3) shall be treated as having
made the election if such taxpayer re-
ports income and expense, in accord-
ance with the rules under the election
on a timely filed income tax return.

(4) Revocation. Once the election is
made, it is revocable only with the con-
sent of the Commissioner.

(5) Special rules for treatment of ex-
penses. If the election is made, the
plant or animal produced is treated as
section 1245 property and gain is recap-
tured (treated as ordinary income) in
the amount of deductions which, but
for the election, would have been re-
quired to be capitalized with respect to
the plant or animal. If the taxpayer or
a related person makes the election, a
non-accelerated method of depreciation
(as defined in section 168(g)(2)) shall be
applied to all property used predomi-
nantly in any farming business of the
taxpayer or related person and placed
in service in any taxable year during
which the election is in effect. For pur-
poses of this election, related party
means: (i) The members of the tax-
payer’s family (defined for this purpose
to include the spouse of the taxpayer
and any of his or her children who have
not reached the age of 18 as of the last
day of the taxable year); (ii) any cor-
poration (including an S corporation)
50 percent or more of the value of
which is owned directly or indirectly
(through the application of section 318)
by the taxpayer or members of the tax-
payer’s family; (iii) any corporation
that is a member of the same con-
trolled group (within the meaning of
section 1563) as the taxpayer; and (iv)
any partnership if 50 percent or more of
the value of the interests in such part-
nership is owned directly or indirectly
(through the application of section 318)
by the taxpayer or members of the tax-
payer’s family.

(d) Election with respect to the treat-
ment of net income for the short taxable
year resulting from a required change in
accounting period. This paragraph ap-
plies to the election under section
806(e)(2)(C) of the Act. Net income for
the short taxable year resulting from a
required change in accounting period
under the provisions of section 806 of
the Act which is to be included ratably
in the partners’ and S corporation
shareholders’ income for the first four
taxable years (including the short tax-
able year) beginning after December 31,
1986, or included entirely in income for
the short taxable year at the election
of the partner or shareholder, shall be
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taken into account in accordance with
section 702 (with respect to partners)
and section 1366 (with respect to S cor-
poration shareholders).

(e) Election with respect to reducing
partnership or S corporation income for
the short taxable year resulting from a re-
quired change in accounting period under
section 806 of the Act by an unamortized
adjustment amount existing as of October
22, 1986—(1) In general. This paragraph
applies to the election described in
H.R. Rep. No. 99–841 at II–320.

(2) Partnerships or S corporations that
make the election to reduce income for the
short taxable year by an unamortized ad-
justment amount existing as of October 22,
1986. Where a partnership or S corpora-
tion elects to reduce its income for the
short taxable year required under the
provisions of section 806 of the Act by
the unamortized adjustment amount
existing as of October 22, 1986, in ac-
cordance with paragraph (a) of this sec-
tion, the income for the short taxable
year (reduced by the unamortized ad-
justment amount) may then be subject
to the election, under section
806(e)(2)(C) of the Act, by partners and
S corporation shareholders to include
all the net income for the short taxable
year entirely in income for the part-
ners’ or shareholders’ taxable year
with or within which the short taxable
year ends.

(3) Partnerships or S corporations that
do not make the election to reduce income
for the short taxable year by an
unamortized adjustment amount existing
as of October 22, 1986. Where a partner-
ship or S corporation does not elect to
reduce its income for the short taxable
year created by the provisions of sec-
tion 806 of the Act by the unamortized
adjustment amount existing as of Octo-
ber 22, 1986, as provided in paragraph
(a) of this section, the short taxable
year required under the provisions of
section 806 of the Act shall be consid-
ered one taxable year for purposes of
amortizing the adjustment amount
under the requirements of Rev. Proc.
72–51, 1972–2 C.B. 832, or Rev. Proc. 83–
25, 1983–1 C.B. 689. The net income of
the partnership or S corporation after
reduction by the adjustment amount
for the short taxable year may then be
subject to the election under section
806(e)(2)(C) of the Act by partners or S

corporation shareholders to include all
the net income for the short taxable
year entirely in income for the part-
ners’ or shareholders’ taxable year
with or within which the short taxable
year of the partnership or S corpora-
tion ends.

(f) Cross-reference. See § 301.9100–8(d)
for rules on both the election under
section 905(a) of the Act, relating to
section 165(l)(1), and the related elec-
tion under section 165(l)(5), added by
section 1009(d) of the Technical and
Miscellaneous Revenue Act of 1988, 102
Stat. 3342. An election under section
165(l) is available only to qualified indi-
viduals and, in general, applies to rea-
sonably estimated losses on deposits in
an insolvent or bankrupt financial in-
stitution.

(g) Elections with respect to certain
bonds. The elections under Act section
1301(b) (Code sections 141(b)(9),
142(d)(1), 142(d)(4)(B), 143(k)(9)(D)(iii),
145(d), and 147(b)(4)(A)) must be made
in the bond indenture or a related doc-
ument (as defined in § 1.103–13(b)(8)) on
or before the date of issue. With re-
spect to obligations issued on or before
March 9, 1987 these elections must be
made on or before March 9, 1987 and
need not be made in the bond indenture
or a related document, but must be
made in writing and retained as part of
the issuer’s books and records.

(h) Revocation of the election for ex-
emption from social security taxes by cer-
tain clergy—(1) In general. This para-
graph applies to the election under Act
section 1704(b) to revoke an election
under section 1402(e)(1) of the Code by a
duly ordained, commissioned, or li-
censed minister of a church, a member
of a religious order (other than a mem-
ber of a religious order who has taken
a vow of poverty as a member of such
order), or a Christian Science practi-
tioner. Only elections which are effec-
tive for the taxable year containing Oc-
tober 22, 1986 may be revoked under
this paragraph.

(2) Time for revoking the election. The
election shall be revoked by filing
Form 2031 before the date on which the
individual becomes entitled to benefits
under sections 202(a) or 223 of the So-
cial Security Act (without regard to
sections 202(j)(1) or 223(b) of such Act),
and not later than the due date of the
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Federal income tax return (including
any extension thereof) for the individ-
ual’s first taxable year beginning after
October 22, 1986.

(3) Manner of revoking the election. To
revoke an election under section
1402(e)(1), the individual shall file Form
2031 in accordance with the instruc-
tions accompanying that form. The
revocation shall be made effective, as
designated by the individual on the
form, either with respect to the indi-
vidual’s first taxable year ending on or
after October 22, 1986, or with respect
to the individual’s first taxable year
beginning after October 22, 1986.

(4) Special rules for payment of self-em-
ployment taxes with respect to certain
taxable years ending on or after October
22, 1986—(i) Elections filed after the due
date of the Federal income tax return. If
Form 2031 is filed on or after the due
date of the Federal income tax return
(including any extension thereof) for
the individual’s first taxable year end-
ing on or after October 22, 1986, and the
election made therein is effective with
respect to that taxable year, Form 2031
shall be accompanied by an amended
Federal income tax return for such tax-
able year together with payment in full
of an amount equal to the total of the
taxes that would have been imposed by
section 1401 of the Code with respect to
all of the individual’s income derived
in that taxable year which would have
constituted net earnings from self-em-
ployment for purposes of chapter 2 of
subtitle A of the Code (notwith-
standing paragraph (4) or (5) of section
1402(c)) but for the exemption under
section 1402(e)(1).

(ii) Elections filed before the due date of
the Federal income tax return. If Form
2031 is filed before the due date of the
Federal income tax return (including
any extension thereof) for the individ-
ual’s first taxable year ending on or
after October 22, 1986, and the election
is effective with respect to that taxable
year, payment in full of an amount
equal to the total of the taxes that
would have been imposed by section
1401 of the Code with respect to all of
the individual’s income derived in that
taxable year which would have con-
stituted net earnings from self-employ-
ment for purposes of chapter 2 of sub-
title A of the Code (notwithstanding

paragraph (4) or (5) of section 1402(c))
but for the exemption under section
1402(e)(1) shall be made:

(A) In the case of Forms 2031 that are
filed on or before the date on which the
individual’s Federal income tax return
for such first taxable year is filed, with
the individual’s Federal income tax re-
turn for such taxable year; and

(B) In the case of Forms 2031 that are
filed after the date on which the indi-
vidual’s Federal income tax return for
such first taxable year is filed, with an
amended Federal income tax return for
that taxable year filed on or before the
due date for the individual’s Federal
income tax return (including any ex-
tension thereof) for such taxable year.

(iii) Interest on amounts paid after the
due date of the Federal income tax return.
If any amount of tax imposed by sec-
tion 1401 for an individual’s taxable
year with respect to which an election
under this paragraph (h) is effective is
paid after the due date of the individ-
ual’s Federal income tax return (with-
out regard to extensions) for such tax-
able year, interest will be assessed on
such tax from the due date of such re-
turn (without regard to extensions) to
the date on which such tax is paid.

(5) Revocability of the revocation of the
election. Once having filed Form 2031,
the individual may not thereafter file
an application for an exemption under
section 1402(e)(1).

(6) Effective date of this provision. This
provision shall apply with respect to
remuneration received in the taxable
years for which the individual des-
ignates the revocation to be effective,
as described in paragraph (h)(3) of this
section, and with respect to monthly
insurance benefits payable under title
II of the Social Security Act on the
basis of the wages and self-employment
income of any individual for months in
or after the calendar year in which
such individual’s application for rev-
ocation is effective (and lump-sum
death payments payable under such
title on the basis of such wages and
self-employment income in the case of
deaths occurring in or after such cal-
endar year).

(i) Revocation of the election for exemp-
tion from social security taxes by certain
churches on qualified church-controlled
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organizations—(1) In general. This para-
graph applies to the election under Act
section 1882 (Code section 3121 (w)(2)) to
revoke an election under section
3121(w) by a church or qualified church-
controlled organization (as defined in
section 3121(w)(3)).

(2) Time and manner of revoking the
election. The revocation described in
this paragraph (i) shall be made by fil-
ing a Form 941 on or before the due
date for filing Form 941 (without re-
gard to extensions) for the first quarter
for which the revocation is to be effec-
tive, accompanied by payment in full
of the taxes that would be due for that
quarter had there been no election
under section 3121(w). See para-
graph(i)(4) of this section for the effec-
tive date of revocations made under
this paragraph (i).

(3) Revocability of the revocation of the
election. Once an election under section
3121(w) is revoked under this paragraph
(i), a new election under section 3121(w)
may not be made.

(4) Effective date of this paragraph. A
revocation made under this paragraph
(i) shall be effective for the quarter of
the calendar year covered by the Form
941 on which the revocation is made in
accordance with paragraph (i)(2) of this
section and all subsequent quarters.
However, no revocation shall be effec-
tive prior to January 1, 1987 unless
such electing church or church-con-
trolled organization had withheld and
paid over all employment taxes due, as
if such election had never been in ef-
fect, during the period from the effec-
tive date of the election being revoked
through December 31, 1986.

(j) Additional information required.
Later regulations or revenue proce-
dures issued under provisions of the
Code or Act covered by this section
may require the furnishing of informa-

tion in addition to that which was fur-
nished with the statement of election
described in this section. In such event,
the later regulations or revenue proce-
dures will provide guidance with re-
spect to the furnishing of such addi-
tional information.

[T.D. 8124, 52 FR 3624, Feb. 5, 1987; 52 FR 8405,
Mar. 17, 1987; 52 FR 10085, Mar. 30, 1987, as
amended by T.D. 8180, 53 FR 6147, Mar. 1,
1988; T.D. 8267, 54 FR 38980, Sept. 22, 1989. Re-
designated and amended by T.D. 8435, 57 FR
43895, 43896, Sept. 23, 1992; T.D. 8513, 58 FR
68764, 68765, Dec. 29, 1993; T.D. 8530, 59 FR
12844, Mar. 18, 1994; T.D. 8644, 60 FR 66926,
Dec. 27, 1995]

§ 301.9100–8 Time and manner of mak-
ing certain elections under the
Technical and Miscellaneous Rev-
enue Act of 1988.

(a) Miscellaneous elections—(1) Elec-
tions to which this paragraph applies.
This paragraph applies to the elections
set forth below provided under the
Technical and Miscellaneous Revenue
Act of 1988, 102 Stat. 3342 (the Act).
General rules regarding the time for
making the elections are provided in
paragraph (a)(2) of this section. Gen-
eral rules regarding the manner for
making the elections are provided in
paragraph (a)(3) of this section. Special
rules regarding the time and manner
for making certain elections are con-
tained in paragraphs (a) through (i) of
this section. In this paragraph (a)(1), a
cross-reference to a special rule appli-
cable to an election is shown in brack-
ets at the end of the description of the
‘‘Availability of Election.’’ Paragraph
(j) of this section lists certain elections
provided under the Act that are not ad-
dressed in this section. Paragraph (k)
of this section provides that additional
information with respect to elections
may be required by future regulations
or revenue procedures.

VerDate 11<MAY>2000 13:30 May 01, 2001 Jkt 194096 PO 00000 Frm 00692 Fmt 8010 Sfmt 8010 Y:\SGML\194096T.XXX pfrm08 PsN: 194096T



693

Inte
rna

l Re
ve

nue
 Se

rvic
e

, Tre
a

sury
§

301.9100–8

Section of act Section of code Description of election Availability of election

1002 (a)(11)(A) .......... 168(b)(2) ................. Election to depreciate property using the 150
percent declining balance method for one
or more classes of property for any taxable
year.

For property placed in service after December 31, 1986, the election must be made for the
taxable year in which the property is placed in service. For taxable years ending before
January 1, 1989, taxpayers have until January 22, 1990, to amend their returns to elect
the 150 percent declining balance method, regardless of whether the taxpayer had used
or elected to use a different method for property placed in service during those taxable
years. The election will apply to all property in the class placed in service during the tax-
able year for which the election is made.

1002(a)(23)(B) ........... 168(d)(3)(B) ............. Election to disregard property placed in serv-
ice and disposed of in the same taxable
year in applying the 40 percent test to de-
termine if the mid-quarter convention ap-
plies.

Available for property placed in service in taxable years beginning on or before March 31,
1988. Election will apply to all property placed in service and disposed of during the tax-
able year for which the election is made.

1002(l)(1)(A) ............... 42(b)(2)(A)(ii) ........... Election to use the applicable percentage for
a month other than the month in which a
building is placed in service.

Available for qualified buildings placed in service after December 31, 1987, and with respect
to which either a binding agreement is made as to the allocable credit dollar amount or
tax-exempt bonds are issued. [See paragraph (b) of this section.]

1002(l)(2)(B) ............... 42(f)(1) .................... Election to defer the beginning of the credit
period for the low-income housing credit.

Available for qualified buildings placed in service after December 31, 1986.

1002(l)(4) ................... 42(d)(3)(B) ............... Election to exclude excess costs of dispropor-
tionate units.

Available for qualified buildings placed in service after December 31, 1986.

1002(l)(12) ................. 42(g)(3)(B)(i) ........... Election to aggregate buildings in a low-in-
come housing project to satisfy the min-
imum set-aside requirement elected under
section 42(g)(1) of the Code.

Available for qualified buildings placed in service after December 31, 1986.

1002(l)(19)(B) ............. 42(i)(2)(B) ................ Election to reduce eligible basis by out-
standing balance of Federal loan subsidy or
proceeds of tax-exempt obligation.

Available for qualified buildings placed in service after December 31, 1986.

1005(c)(11) ................ 469,163 ................... Election to treat certain carryovers of dis-
allowed investment interest expense as
passive activity deductions for the first tax-
able year beginning after December 31,
1986.

Available for investment interest that is disallowed for the last taxable year beginning before
January 1, 1987, and is properly allocable to a passive activity for the first taxable year
beginning after December 31, 1986. [See paragraph (c) of this section.]

1006(d)(15) ................ 382 .......................... As a general rule, a firm commitment under-
writer of an offering of a loss corporation’s
stock made before September 19, 1986
(January 1, 1989, for an institution de-
scribed in section 591) is not treated as ac-
quiring underwritten stock if it is disposed of
pursuant to the offering on or before 60
days after the initial offering. The loss cor-
poration may elect not to apply the general
rule.

Available to any loss corporation to which the general rule would otherwise apply. The elec-
tion is to be made by filing a statement with the District Director with whom the loss cor-
poration would file its Federal income tax return. The statement must identify the election
as an election under section 1006(d)(15) of the Act and must (1) contain the taxpayer’s
name, address, and employee identification number, (2) identify the transaction to which
the election relates, (3) represent that the conditions for making the election have been
satisfied, and (4) be signed by a person authorized to sign the Federal income tax return
of the loss corporation.

1006(j)(1)(C) .............. 171(e) ...................... Election to reduce interest payments received
on certain bonds by allocable bond pre-
mium in accordance with section 171(e) of
the Code.

Available for obligations acquired after October 22, 1986, and before January 1, 1988.
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Section of act Section of code Description of election Availability of election

1006(t)(18)(B) ............ 860F(e) .................... Election not treat a REMIC (real estate mort-
gage investment conduit) as a partnership
for purposes of determining who may sign
the REMIC return.

Available for REMICs with a start-up date (as defined in section 860G(a)(9) of the Code, as
in effect on November 9, 1988) before November 10, 1988. The election is made by at-
taching a statement to the amended tax return for tax year 1987 or to the tax return for
the first taxable year for which the election is to be effective.

1008(c)(4)(A) .............. 460(b)(3) ................. Election not to discount an amount received
or accrued after completion of a contract to
its value as of the completion of the con-
tract for purposes of applying the look-back
method.

Effective as if included in the Tax Reform Act of 1986 (1986 Act) (available for contracts en-
tered into after February 28, 1986). The election must be made on a contract-by-contract
basis by attaching a statement to the tax return for the first year after completion in which
the taxpayer includes in income any adjustments to the contract price or deducts any ad-
justments to contract costs (or, if later, the first tax return filed after October 23, 1989).

1009(d) ....................... 165(1) ...................... Election to treat amount of reasonably esti-
mated loss on a deposit in an insolvent or
bankrupt qualified financial institution as a
loss described in either section 165(c) (2)
or (3) of the Code and incurred in the tax-
able year for which the election is made.

Available for taxable years beginning after December 31, 1981. [See paragraph (d) of this
section.]

1010(f)(1) ................... 831(b)(2)(A) ............. Election for insurance companies other than
life to use alternative tax under certain cir-
cumstances.

Available for taxable years beginning after December 31, 1986.

1010(f)(2) ................... 835(a) ...................... Election for an interinsurer or reciprocal
underwirter mutual insurance company sub-
ject to section 831(a) of the Code to be
subject to section 835(b) limitation.

Available for taxable years beginning after December 31, 1986.

1011(a) ....................... 219(g)(4) ................. Election to treat a married individual as not
married for purposes of certain contribu-
tions made to an individual retirement plan
for 1987.

Available to a married individual who (1) was an active participant during 1987, (2) lived
apart from the other spouse during the entire 1987 calendar year, (3) filed a separate in-
come tax return for 1987, (4) had adjusted gross income of not more than $35,000 for
1987, and (5) made a contribution to an individual retirement plan for 1987.

1012(d)(4) .................. 865(f) ....................... Election to treat an affiliate and its wholly-
owned subsidiaries as one corporation.

Shareholder-level election, available, subject to certain conditions, to United States resi-
dents selling stock in an affiliate which is a foreign corporation. Available for taxable years
beginning after December 31, 1986.

1012(d)(6) .................. 865(g)(3) ................. Election to treat a corporation and its wholly-
owned subsidiaries as one corporation.

Shareholder-level election, available only to individual bona fide residents of Puerto Rico, if
the corporate group is engaged in active trade or business in Puerto Rico and meets a
gross income test. Available for taxable years beginning after December 31, 1986.

1012(d)(8) .................. 865(h)(2) ................. Election to apply treaty source rule to treat
gain from a sale of an intangible or of stock
in a foreign corporation as foreign source.

Taxpayer election for treatment of gain on the disposition of certain stocks and intangibles.
Available for taxable years beginning after December 31, 1986.

1012(1)(2) .................. 245(a)(10) ............... Election to apply treaty source rules to treat
dividends received from a qualified 10-per-
cent owned foreign corporation as foreign
source.

Available to corporations for distributions out of earnings and profits for taxable years begin-
ning after December 31, 1986.

1012(n)(3) .................. 936 .......................... Election to reduce the amount of qualified
possession source investment income for
certain corporations that fail the 75 percent
active trade or business income require-
ment of section 936(a)(2)(B) of the Code
due to section 1231(d) of the 1986 Act.

Corporate-level election, available for any taxable year beginning in 1987 or 1988.
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1012(bb)(4) ................ 904(g)(10) ............... Election to apply treaty source rules (in lieu of
rules in section 904(g) of the Code) to treat
an amount derived from a U.S.-owned for-
eign corporation as foreign source.

Available generally beginning July 18, 1984 (the amendment is to take effect as if included
in the amendment made in section 121 of the Tax Reform Act of 1984).

1014(c)(1) .................. 664(b) ...................... Election by a beneficiary of a trust to which
section 664 of the Code applies to obtain
certain benefits of section 1403(c)(2) of the
1986 Act, relating to the ratable inclusion of
certain income over 4 taxable years.

Available for taxable years beginning after December 31, 1986, provided the trust was re-
quired to change its taxable year under section 1403(a) of the 1986 Act. Election is made
by attaching a statement to an amended return for the trust beneficiary’s first taxable year
beginning after December 31, 1986. Amended return must be filed on or before January
22, 1990. If no such election is filed, the benefits of section 1403(c)(2) are waived.

1014(c)(2) .................. 652, 662 .................. Election by any trust beneficiary (other than a
beneficiary of a trust to which section 664
of the Code applies), to waive the benefits
of section 1403(c)(2) of the 1986 Act.

Available for taxable years beginning after December 31, 1986. Election is made by attach-
ing a statement to an amended return for the trust beneficiary’s first taxable year begin-
ning after December 31, 1986. Amended return must be filed on or before January 22,
1990.

1014(d)(3)(B),
1014(d)(4).

643(g)(2) ................. Election to have certain payments of esti-
mated tax made by a trust or estate treated
as paid by the beneficiary.

Available for taxable years beginning after December 31, 1986. In the case of an estate, the
election is available only for a taxable year reasonably expected to be the estate’s last
taxable year. Election must be made by the fiduciary of the trust or estate on or before
the 65th day after the close of the taxable year for which the election is made. The elec-
tion must be made by that date by filing Form 1041–T with the Internal Revenue Service
Center where the trust’s return for such taxable year is required to be filed. The trust’s re-
turn (or amended return) for that year must include a copy of the Form 1041–T.

2004(j)(1) ................... 1503(e) .................... Election, made by an affiliated group filing a
consolidated return upon the disposition of
intragroup stock on or before December 15,
1987, to reduce the disposing member’s
basis in the indebtedness of the subsidiary
member whose stock has been disposed
of, in lieu of taking into account as negative
basis the ‘‘unrecaptured amount’’ allocable
to the stock disposed of.

Available to an affiliated group filing a consolidated return in which a member disposes of
intragroup stock on or before December 15, 1987.

2004(m)(5) ................. 384 .......................... Election to have amendments (to the limita-
tion on use of preacquisition losses to off-
set corporate built-in gains) made by sec-
tion 2004(m) of the Act not apply in any
case where the acquisition date is before
March 31, 1988.

Available when the acquisition date is before March 31, 1988. Election must be made not
later than the later of the due date (including extensions) for filing the return for the tax-
able year of the acquiring corporation in which the acquisition date occurs or March 10,
1989.

4004(a) ....................... 42(j)(5)(B) ................ Election to have certain partnerships not
treated as the taxpayer to which the low-in-
come housing credit is allowable.

Available for qualified buildings placed in service after December 31, 1986, and owned by
partnerships with 35 or more partners. [See paragraph (b) of this section.]

4008(b) ....................... 41(h) ........................ Election to have the research credit under
secction 41 of the Code not apply for any
taxable year.

Available in any taxable year beginning after December 31, 1988. The election is made by
not claiming the research credit on an original return, or by filing an amended return on
which no research credit is claimed, at any time before the expiration of the 3-year period
beginning on the last day prescribed by law for filing the return for the taxable year (de-
termined without regard to extensions). The election may be revoked within the above-de-
scribed 3-year period by filing an amended return on which the credit is claimed.

5012(e)(4) .................. 7002A(c)(3) 72(e) .... Election to recognize gain on exchange of life
insurance contracts to avoid the character-
ization of life insurance contract as a modi-
fied endowment contract.

Available for contracts entered into after June 20, 1988, and before November 6, 1988,
which are exchanged before February 10, 1989.
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Section of act Section of code Description of election Availability of election

5031(a) ....................... 7520(a) .................... Election to use 120 percent of the Applicable
Federal Midterm rate for either of the two
months preceding a valuation date in val-
uing certain interests transferred to charity
for which an income, estate, or gift tax
charitable deduction is allowable.

Available in cases where the valuation date occurs on or after May 1, 1989. The election is
made by attaching a statement to the last income, estate, or gift tax return filed before the
due date, or if a timely return is not filed, the first return filed after the due date. The
statement shall contain the following: (1) A statement that an election under section
7520(a) is being made; (2) the transferor’s name and taxpayer identification number as
they appear on the return; (3) a description of the interest being valued; (4) the recipients,
beneficiaries, or donees of the transferred interest; (5) the date of the transfer; (6) the Ap-
plicable Federal Midterm rate that is used to value the transferred interest and the month
to which the rate pertains.

5033(a)(2) .................. 2056(d) .................... Election to treat a trust for the benefit of a
surviving spouse who is not a U.S. citizen
as a Qualified Domestic Trust, transfers to
which are deductible under section 2056(a)
of the Code.

Available in the case of estates of decedents dying after November 11, 1988. The election
is made by the executor on the last Federal estate tax return filed by the executor before
the due date of the return, or if a timely return is not filed by the executor, on the first es-
tate tax return filed by the executor after the due date. However, elections made on or
after May 5, 1991, may not be made on any return filed more than one year after the time
prescribed for filing the return (including extensions).

6006(a) ....................... 1(i)(7) ....................... Election to include certain unearned income
of a child on the parent’s return.

Available for taxable years beginning after December 31, 1988. The election must be made
in the manner prescribed by the appropriate forms for the parent’s return for the year for
which the election is effective. The election must be made by the due date (taking exten-
sions into account) of such tax return.

6011 ........................... 121(d)(9) ................. Election to exclude gain on the sale of a prin-
cipal residence by certain incapacitated tax-
payers age 55 or over.

Election may be made for a sale or exchange after September 30, 1988, by a taxpayer who
becomes physically or mentally incapable of self-care and meets the required use rule
provided in section 121(d)(9) of the Code. For the time and manner of making the elec-
tion see § 1.121–4 of the Income Tax Regulations.

6026(a) ....................... 263A(h) ................... Election for certain authors, photographers,
and artists to apply the exemption from the
uniform capitalization rules for the first tax-
able year ending after November 10, 1988.

Available for the first taxable year ending after November 10, 1988. An eligible taxpayer will
be treated as having made the election if the taxpayer reports income and expenses for
the first taxable year ending after November 10, 1988 in accordance with the exemption
from section 263A of the Code.

6026(b)(1) .................. 263A(d)(1) ............... Revocation of prior election under section
263A(d)(3) of the Code (relating to the cap-
italization of certain expenses for the pro-
duction of animals).

Election for any taxable year beginning before January 1, 1989, may be revoked for the first
taxable year beginning after December 31, 1988.

6026(c) ....................... 263A(d)(3)(B) .......... Election by eligible taxpayers not to have sec-
tion 263A of the Code apply to costs in-
curred in the planting, cultivation, mainte-
nance, or development of pistachio trees.

Available without the consent of the Commissioner for the first taxable year beginning after
December 31, 1986, during which the taxpayer engages in the planting, cultivation, main-
tenance, or development of pistachio trees. Consent must be obtained from the Commis-
sioner for the election to be made for any subsequent taxable year.

6152(a), 6152(c)(3) .... 2056(b)(7)(C)(ii) ...... Election to treat a survivor annuity payable to
a surviving spouse that is otherwise deduct-
ible under section 2056(b)(7)(C) of the
Code as a nondeductible terminable inter-
est.

Available in the case of estates of decedents dying after December 31, 1981, and in no
event will the time for making the election expire before November 11, 1990. [See para-
graph (e) of this section.]

6152(b), 6152(c)(3) .... 2523(f)(6)(B) ............ Election to treat a joint and survivor annuity in
which the donee spouse has a survivorship
interest that is otherwise deductible under
section 2523(f)(6)(A) of the Code as a non-
deductible terminable interest.

Available in the case of transfers made after December 31, 1981, and in no event will the
time for making the election expire before November 11, 1990. [See paragraph (f) of this
section.]
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6152(c)(2) .................. 2056(b)(7)(C)(ii),
2523(f)(6)(B).

Election to treat as deductible for estate or
gift tax purposes under sections
2056(b)(7)(C) or 2523(f)(6) of the Code, re-
spectively, a survivor’s annuity payable to a
surviving spouse reported on an estate or
gift tax return filed prior to November 11,
1988, as a nondeductible terminable inter-
est.

Available to estates of decedents dying after December 31, 1981, or to transfers made after
December 31, 1981, where: (1) the estate or gift tax return was filed prior to November
11, 1988; (2) the annuity was not deducted on the return as qualified terminable interest
property under sections 2056(b)(7) or 2523(f) of the Code; and (3) the executor or donor
elects to treat the interest as a deductible terminable interest under sections
2056(b)(7)(C) or 2523(f)(6) prior to November 11, 1990. [See paragraph (g) of this sec-
tion.]

6180(b)(1) .................. 142(i)(2) ................... Election by a nongovernmental owner of a
highspeed intercity rail facility not to claim
any deduction under section 167 or 168 of
the Code and any credit under subtitle A, in
order for the facility to be described in sec-
tion 142(a)(11).

Available for bonds issued after November 10, 1988. [See paragraph (h) of this section.]

6181(c)(2) .................. 148(f)(4)(A) .............. One-time election by the issuer of tax-exempt
bonds outstanding as of November 11,
1988, other than private activity bonds, to
apply the amendments made by section
148(b) of the Code to amounts deposited
after such date in bona fide debt service
funds.

Available for bonds outstanding as of November 11, 1988. The election must be made in
writing on the later of March 21, 1990, or the first date any payment is required under
section 148(f) of the Code. The election should be retained as part of the issuer’s books
and records (as defined in § 1.103–10(b)(2)(vi) of the regulations) of the bond issue to
which it relates.

6277 ........................... 382, 383 .................. Election by a loss corporation that otherwise
qualifies for the exception of section
621(f)(5) of the 1986 Act not to apply that
exception. That exception provides for the
inapplicability, in certain situations, of the
amendments to sections 382 and 383 of
the Code made by the 1986 Act (relating to
limitation of corporate attributes after an
ownership change). That exception applies
with respect to a loss corporation’s owner-
ship change resulting from a reorganization
described in section 368(a)(1)(G) of the
Code or from an exchange of debt for stock
in a title 11 or similar case if a petition was
filed with the court before August 14, 1986.

Available for ownership changes described in section 621(f)(5) of the 1986 Act, if a petition
was filed with the court before August 14, 1986. The election is to be made by filing a
statement with the District Director with whom the loss corporation would file its Federal
income tax return. The statement must identify the election as an election under section
6277 of the Act and must (1) contain the taxpayer’s name, address, and employee identi-
fication number, (2) identify the transaction to which the election relates, (3) represent
that the conditions for making the election have been satisfied, and (4) be signed by a
person authorized to sign the Federal income tax return of the loss corporation.

8007(a)(1) .................. 3127 ........................ Election to be exempted from the taxes im-
posed by sections 3101 and 3111 of the
Code.

An individual employer and an employee, both of whom are members of a recognized reli-
gious sect or a division thereof described in section 1402(g)(1) of the Code and adher-
ents of established tenets or teachings of such sect or division, may, if both qualify and
make elections, obtain exemptions from the taxes imposed by sections 3101 and 3111.
[See paragraph (i) of this section.]
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(2) Time for making elections—(i) In
general. Except as otherwise provided
in this section, the elections described
in paragraph (a)(1) of this section must
be made by the later of—

(A) The due date (taking into ac-
count any extensions of time to file ob-
tained by the taxpayer) of the tax re-
turn for the first taxable year for
which the election is effective, or

(B) January 22, 1990 (in which case
the election generally must be made by
amended return).

(ii) No extension of time for payment.
Payments of tax due must be made in
accordance with chapter 62 of the Code.

(3) Manner of making elections. Except
as otherwise provided in this section,
the elections described in paragraph
(a)(1) of this section must be made by
attaching a statement to the tax re-
turn for the first taxable year for
which the election is to be effective. If
such tax return is filed prior to the
making of the election, the statement
must be attached to an amended tax
return of the first taxable year for
which the election is to be effective.
Except as otherwise provided in the re-
turn or in the instructions accom-
panying the return for the taxable
year, the statement must—

(i) Contain the name, address and
taxpayer identification number of the
electing taxpayer;

(ii) Identify the election;
(iii) Indicate the section of the Code

(or, if the provision is not codified, the
section of the Act) under which the
election is made;

(iv) Specify, as applicable, the period
for which the election is being made
and the property or other items to
which the election is to apply; and

(v) Provide any information required
by the relevant statutory provisions
and any information requested in ap-
plicable forms and instructions, such
as the information necessary to show
that the taxpayer is entitled to make
the election.
Notwithstanding the foregoing, an
amended return need not be filed for an
election made prior to October 23, 1989,
if the taxpayer made the election in a
reasonable manner.

(4) Revocation—(i) Irrevocable elections.
The elections described in this section
that are made under the following sec-

tions of the Act are irrevocable:
1002(a)(11)(A) (Code section 168(b)(2)),
1002(a)(23)(B), 1002(l)(1)(A) (Code section
42(b)(2)(A)(ii)), 1002 (l)(2)(B) (Code sec-
tion 42(f)(1)), 1005(c)(11), 1008(c)(4)(A)
(Code section 460(b)(3)), 1014(c)(1),
1014(c)(2), 1014(d)(3)(B) and 1014(d)(4)
(Code section 643(g)(2)), 2004(m)(5),
4004(a) (Code section 42(j)(5)(B)),
5033(a)(2) (Code section 2056A(d)),
6006(a) (Code section 1(i)(7)), 6026(a)
(Code section 263A(h)), 6026(b)(1) (Code
section 263A(d)(1)), 6152(a) and 6152(c)(3)
(Code section 2056(b)(7)(C)(ii)), 6152(b)
and 6152(c)(3) (Code section
2523(f)(6)(B)), 6152(c)(2) (Code sections
2056(b)(7)(C)(ii) and 2523(f)(6)(B)), and
6180(b)(1) (Code section 142(i)(2)).

(ii) Elections revocable with the consent
of the Commissioner. The elections de-
scribed in this section that are made
under the following sections of the Act
are revocable only with the consent of
the Commissioner: 1006(d)(15),
1006(j)(1)(C), 1006(t)(18)(B), 1009(d) (Code
section 165(l)), 1010(f)(1) (Code section
831(b)(2)(A)), 1010(f)(2) (Code section
835(a)), 1012(d)(4) (Code section 865(f)),
1012(d)(6) (Code section 865(g)(3)),
1012(d)(8) (Code section 865(h)(2)),
1012(l)(2) (Code section 245(a)(10)),
1012(n)(3), 1012(bb)(4) (Code section
904(g)(10)), 2004(j)(1), 5031(a) (Code sec-
tion 7520(a)), 6026(c) (Code section
263A(d)(3)(B)), and 6277.

(iii) Freely revocable elections. The
election described in this section that
is made under section 6011 of the Act is
revocable without the consent of the
Commissioner. (See section 121(c) of
the Code and § 1.121–4 of the regula-
tions.)

(b) Elections with respect to the low-in-
come housing credit. The elections under
sections 42(d)(3)(B), 42(f)(1),
42(g)(3)(B)(i), 42(i)(2)(B), and 42(j)(5)(B)
of the Code generally must be made for
the taxable year in which the building
is placed in service, or the succeeding
taxable year if the section 42(f)(1) elec-
tion is made to defer the start of the
credit period, and must be made in the
certification required to be filed pursu-
ant to section 42(l) (1) and (2), as
amended by the Act. The election
under section 42(j)(5)(B) of the Code
must be made by the later of the due
date of the certification or January 22,
1990. The election under section
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42(b)(2)(A)(ii) must be made in accord-
ance with the requirements of Notice
89–1, 1989–2 I.R.B. 10.

(c) Election to treat certain carryovers
of disallowed investment interest expense
as passive activity deductions. The re-
quirements of paragraphs (a) (2) and (3)
of this section do not apply to an elec-
tion under section 1005(c)(11) of the
Act. Instead, the election must be
made at the time and in the manner
prescribed in Notice 89–36, 1989–13
I.R.B. 6. Thus, the election must be
made before the filing deadline speci-
fied in Notice 89–36 by amending pre-
viously filed returns to reflect any
change in the computation of tax li-
ability that results from the election.

(d) Election with respect to the treat-
ment of reasonably estimated losses in an
insolvent or bankrupt financial institu-
tion—(1) In general. This paragraph (d)
applies to an election under section
905(a) of the 1986 Act, and to an elec-
tion under section 1009(d) of the Act,
both relating to section 165(l) of the
Code. If—

(i) As of the close of the taxable year,
it can reasonably be estimated that
there is a loss on a deposit (within the
meaning of section 165(l)(4)) of a quali-
fied individual (as defined in section
165(l)(2)) in a qualified financial insti-
tution (as defined in section 165(l)(3)),
and

(ii) Such loss is on account of the
bankruptcy or insolvency of such insti-
tution, then the qualified individual
may elect under either section 165(l)(1)
or (5) (but not both), to treat the
amount (subject to the applicable limi-
tations if under section 165(l)(5)) so es-
timated for that taxable year as a loss
described in either section 165(c)(3), re-
lating to casualty losses, or section
165(c)(2), relating to transactions en-
tered into for profit, and incurred dur-
ing the taxable year.
The election will apply to all losses of
the qualified individual on deposits in
the institution with respect to which
an election is made. For additional in-
formation and examples of the applica-
tion of the election rules, see Notice
89–28, 1989–12 I.R.B. 72.

This paragraph (d) includes the pro-
cedural and the principal substantive
rules first issued in Notice 89–28. For
specific rules relating to an election

under section 165(1)(5), see paragraph
(d)(2) of this section.

(2) Specific rules relating to the section
165(1)(5) election—(i) Applicability. An
election under section 165(1)(5) of the
Code may be made only if no part of
the taxpayer’s deposits in the financial
institution is federally insured. Gen-
erally, this requirement will be met
only in cases in which none of the de-
posits in the financial institution are
federally insured.

(ii) Dollar limitations. An election
under section 165(1)(5) of the Code is
limited to $20,000 ($10,000 in the case of
a separate return by a married indi-
vidual) in aggregate losses on deposits
in any one financial institution. The
applicable dollar limit must be reduced
by the amount of any insurance pro-
ceeds that can reasonably be expected
to be received under any state law.

(3) Time and manner of determining loss
and making the election—(i) Year of elec-
tion and determination of loss. A quali-
fied individual may make an election
under section 165(1) of the Code either
for the first taxable year in which a
reasonable estimate of the loss can be
made or for a later taxable year that is
prior to the taxable year in which the
loss is sustained. The amount of the
loss is determined by the difference be-
tween a taxpayer’s basis in the deposits
and the amount that is reasonably esti-
mated to be recovered, taking into ac-
count all facts and circumstances rea-
sonably available to the taxpayer as of
the date the election is made. A rea-
sonable estimate might be based, for
example, on the percentage of total de-
posits likely to be recovered by the de-
positors according to a determination
made by the regulatory authority or
trustee having responsibility over the
institution. In addition, the taxpayer’s
basis in the deposits must be reduced
to the extent that a loss is claimed.

(ii) Time and manner of making elec-
tion. A qualified individual may make
an election under section 165(1) of the
Code on—

(A) The income tax return for the
taxable year with respect to which the
taxpayer made a reasonable estimate
of the loss;

(B) An amended income tax return
for a taxable year described in para-
graph (d)(3)(ii)(A) of this section, if the
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period prescribed for filing a claim for
refund or credit for that taxable year
has not yet expired; or, if applicable,

(C) An amended income tax return
for a taxable year (beginning after De-
cember 31, 1981) described in paragraph
(d)(3)(ii)(A) of this section, whether or
not the claim for refund or credit is
barred by another provision of law, but
only if the amended return is properly
filed on or before November 9, 1989.

(iii) Information to include with elec-
tion. The election should include any
information requested in the applicable
forms and instructions (e.g., Form 4684,
Casualties and Thefts). If the applica-
ble form(s) and instructions do not
make reference to or request informa-
tion concerning this election, the tax-
payer should, on an appropriate line or
space clearly indicate the name of the
financial institution, include the fol-
lowing language: ‘‘Insolvent Financial
Institution Election,’’ and include the
calculation of the reasonably esti-
mated loss claimed.

(4) Revocability of the election—(i) In
general. If a taxpayer desires to revoke
an election under section 165(l) of the
Code, the taxpayer must request, in
writing, the consent of the Secretary
setting forth the pertinent facts sur-
rounding the election and the reasons
for requesting a revocation.

(ii) Exception. With respect to an
election made under section 165(l)(1) of
the Code prior to November 9, 1989, a
qualified individual may revoke such
election without securing the prior
consent of the Secretary but only if the
taxpayer makes an election under sec-
tion 165(l)(5) by November 9, 1989, in
the manner prescribed in paragraph
(d)(3) of this section.

(5) Effective date. Paragraph (d) of
this section is generally effective for
elections made under section 165(1) of
the Code on or after November 10, 1988.
However, an election filed prior to Feb-
ruary 24, 1989, that is made in any rea-
sonable manner will be effective.

(e) Election to treat a survivor annuity
payable to a surviving spouse as a non-
deductible terminable interest. Where the
time for making the election under
section 2056(b)(7)(C)(ii) of the Code to
treat the survivor annuity as non-
deductible otherwise expires before No-
vember 11, 1990, the election may be

made before November 11, 1990, by fil-
ing with the Service Center where the
original return was filed supplemental
information under § 20.6081–1(c) of the
Estate Tax Regulations containing:

(1) A statement that the election
under section 2056(b)(7)(C)(ii) of the
Code is being made;

(2) The applicable revised schedules;
(3) A recomputation of the tax due;

and
(4) Payment of any additional tax

due.
(f) Election to treat a joint and survivor

annuity in which the donee spouse has a
survivor interest as a nondeductible ter-
minable interest. Where the time for
making the election under section
2523(f)(6)(B) of the Code to treat the in-
terest as nondeductible otherwise ex-
pires before November 11, 1990, the elec-
tion may be made before November 11,
1990, by filing with the appropriate
Service Center an original return (or
an amended return if an original return
was filed) containing:

(1) A statement that the election
under section 2523(f)(6)(B) is being
made;

(2) A recomputation of the tax due;
and

(3) Payment of any additional tax
due.

(g) Election to treat survivor’s annuity
payable to the surviving spouse as quali-
fied terminable interest property deduct-
ible under sections 2056(b)(7)(C) or
2523(f)(6) of the Code in the case of a re-
turn filed prior to November 11, 1988. (1)
In the case of an estate tax election
under section 2056(b)(7)(C) the election
is made by filing with the Service Cen-
ter where the estate tax return was
filed supplemental information under
§ 20.6081–1(c) of the Estate Tax Regula-
tions (and timely claim for refund
under section 6511 of the Code, if appli-
cable) containing:

(i) A statement that the election
under section 6152(c)(2) of the Tech-
nical and Miscellaneous Revenue Act
of 1988 is being made;

(ii) The applicable revised schedules;
and

(iii) A recomputation of the estate’s
tax liability showing the amount of
any refund due.

(2) In the case of a gift tax election
under section 2523(f)(6) of the Code, the
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election is made by filing with the
Service Center where the original re-
turn was filed an amended return (and
timely claim for refund under section
6511, if applicable) containing:

(i) A statement that the election
under section 6152(c)(2) of the Tech-
nical and Miscellaneous Revenue Act
of 1988 is being made;

(ii) The applicable revised schedules;
and

(iii) A recomputation of the gift tax
liability showing the amount of any re-
fund due.

(h) Elections with respect to certain
nongovernmentally owned rail facilities—
(1) In general. This paragraph applies to
the election under section 6180(b)(1) of
the Act (Code section 142(i)(2)) not to
claim a deduction under section 167 or
168 of the Code or any credit with re-
spect to certain bond-financed prop-
erty. An electing owner that is not a
governmental unit must make the
election at the time the loan agree-
ment with the issuer of the bond is exe-
cuted. The election must be signed by
the owner and include—

(i) A description of the property with
respect to which the election is being
made;

(ii) The name, address, and taxpayer
identification number of the issuing
authority;

(iii) The name, address, and taxpayer
identification number of the electing
owner; and

(iv) The date and face amount of the
issue used to provide the property.

(2) Other requirements. The electing
owner must provide a copy of the elec-
tion to the issuing authority and to
any person purchasing the facilities
during the period the bonds are out-
standing or within 6 years after the
last bond that is part of the issue is re-
tired. The electing owner, purchaser,
and all successors in interest to the
electing owner or purchaser must each
retain the original election document
or a copy thereof in its records until 6
years after the later of the date the
last bond that is part of the issue is re-
tired or the date such owner, purchaser
or successor in interest ceases to own
the facilities. The issuer must retain a
copy of the election until 6 years after
the date the last bond that is part of
the issue is retired. In addition, while

the facilities are nongovernmentally
owned, any publicly recorded document
with respect to the facilities must
state that neither the electing owner,
nor any person purchasing the facili-
ties during the period the bonds are
outstanding or within 6 years after the
date the last bond that is part of the
issue is retired, nor any successor in
interest to the electing owner or such
purchaser, may claim any deduction
under section 167 or 168 of the Code or
any credit with respect to the facili-
ties.

(3) Election is binding on purchasers
and successors. The election is binding
at all times on any person purchasing
the facilities during the period the
bonds are outstanding or within 6 years
after the date the last bond that is part
of the issue is retired and on all succes-
sors in interest to the electing owner
and such purchaser.

(i) Election under section 3127 of the
Code to be exempted from the taxes im-
posed by sections 3111 and 3101—(1) Ap-
plication for exemption. To be exempt
from the taxes imposed under section
3111 and 3101 of the Code with regard to
wages paid after December 31, 1988, an
individual who is an employer and his
or her employee must each file an ap-
plication on the prescribed form with
the Internal Revenue Service office
designated in the instructions relating
to the application for exemption.

(2) Approval of application for exemp-
tion. The application for exemption by
the individual employer or the em-
ployee will be approved only if:

(i) The application contains or is ac-
companied by the evidence described in
section 1402(g)(1)(A) of the Code and a
waiver described in section
1402(g)(1)(B);

(ii) The Secretary of Health and
Human Services makes the findings de-
scribed in section 1402(g)(1) (C), (D), and
(E) with respect to the religious sect or
division described in section 1402(g)(1)
of which the individual employer and
employee are members; and

(iii) No benefit or other payment re-
ferred to in section 1402(g)(1)(B) became
payable (or, but for sections 203 or
222(b) of the Social Security Act, would
have become payable) to the employee
filing the application at or before the
time of the filing.
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(3) Effective period of exemption. The
election provided in paragraph (h)(1) of
this section will apply with respect to
wages paid by such individual employer
during the period commencing with the
first day of the first calendar quarter,
after the quarter in which such appli-
cation is filed, throughout which such
individual employer or employee meets
the applicable requirements specified
in paragraphs (h)(2) and (h)(3).

(4) Termination of election. The exemp-
tion granted under section 3127 of the
Code will end on the last day of the cal-
endar quarter preceding the first cal-
endar quarter thereafter in which:

(i) Such individual employer or the
employee involved ceases to meet the
applicable requirements of paragraphs
(h)(2) and (h)(3), or

(ii) The sect or division thereof of
which such individual employer or em-
ployee is a member is found by the Sec-
retary of Health and Human Services
to have failed to meet the require-
ments of section 3127(b)(2).

(5) Both the individual employer and
employee must qualify and elect. The ex-
emption from the taxes imposed under
sections 3101 and 3111 of the Code is ap-
plicable only if both the individual em-
ployer and the employee qualify and
make the election under the provisions
of section 3127.

(j) Certain elections not addressed in
this section. Elections under the Act
that are not addressed in this section
include:

(1) An election relating to the effec-
tive date of certain source rules under
section 861(a) of the Code (section
1012(g)(1) of the Act);

(2) An election relating to transi-
tional rules for interest allocation
under 864(e) of the Code (section
1012(h)(7) of the Act);

(3) An election relating to the chain
deficit rules under section 952(c)(1)(C)
of the Code (section 1012(i)(25) of the
Act);

(4) An election relating to the defini-
tion of a passive foreign investment
company in section 1296 of the Code
(section 1012(p)(27) of the Act);

(5) An election by a shareholder of a
qualified electing fund under section
1291(d)(2)(B) of the Code (section
1012(p)(28) of the Act);

(6) An election to be treated as a
qualified electing fund under section
1295 of the Code (section 6127 of the
Act);

(7) An election relating to treatment
of an insurance branch as a separate
corporation under section 964(d) of the
Code (section 6129 of the Act);

(8) An election relating to certain
regulated futures contracts and non-
equity options under section
988(c)(1)(D) of the Code (section 6130(b)
of the Act);

(9) An election relating to certain
qualified funds under section
988(c)(1)(E) of the Code (section 6130(b)
of the Act);

(10) An election under section
952(c)(1)(B) of the Code to apply section
953(a) without regard to the same coun-
try exception (section 6131(a) of the
Act);

(11) An election relating to treatment
of a foreign insurance company as a do-
mestic corporation under section 953(d)
of the Code (section 6135 of the Act).

Guidance concerning the elections de-
scribed in this paragraph (j) will gen-
erally be provided in regulations to be
issued under the relevant Code sec-
tions. With respect to certain elections
described in this paragraph (j), prelimi-
nary guidance has been published. See
Notice 88–125, 1988–52 I.R.B. 4, for guid-
ance with respect to the election de-
scribed in paragraph (j)(6) of this sec-
tion, relating to the qualified electing
fund election. See Notice 88–124, 1988–51
I.R.B. 6, for guidance with respect to
the elections described in paragraph (j)
(8) and (9) of this section, relating to
section 988(c)(1) (D) and (E) of the Code.

(k) Additional information required.
Later regulations or revenue proce-
dures issued under provisions of the
Code or Act covered by this section
may require the furnishing of informa-
tion in addition to that which was fur-
nished with the statement of election
described in this section. In that event,
the later regulations or revenue proce-
dures will provide guidance with re-
spect to the furnishing of additional in-
formation.

[T.D. 8267, 54 FR 38980, Sept. 22, 1989; 54 FR
41243, 41364, Oct. 6, 1989. Redesignated and
amended by T.D. 8435, 57 FR 43895, 43896,
Sept. 23, 1992; 57 FR 47373, Oct. 15, 1992]
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§ 301.9100–9T Election by a bank hold-
ing company to forego grandfather
provision for all property rep-
resenting pre-June 30, 1968, activi-
ties.

(a) In general. For purposes of sec-
tions 1101 through 1103 and 6158 of the
Code, a bank holding company may
elect under section 1103(g) to have the
determination of whether property is
prohibited property or is property eli-
gible to be distributed without recogni-
tion of gain under section 1101(b)(1)
made under the Bank Holding Com-
pany Act (12 U.S.C. 1841 et seq.) as if the
Act did not contain the proviso of sec-
tion 4(a)(2) thereof.

(b) Manner of making election. The
election under section 1103(g) shall be
made in a written statement filed with
the Federal Reserve Board indicating
that by resolution of its board of direc-
tors, the bank holding company is
electing to apply the provisions of sec-
tion 1103(g). In addition, the bank hold-
ing company shall indicate on its in-
come tax return for each taxable year
in which the election applies to a dis-
tribution or sale of property (in the
manner specified in the Internal Rev-
enue Service’s instructions for the
preparation of the return) that it has
made the election under section 1103(g).
The election shall be considered to be
made on the date on which the written
statement is received by the Federal
Reserve Board.

(c) Scope of election. The election
under section 1103(g) applies to all de-
terminations of whether property is
prohibited property or is property eli-
gible to be distributed without recogni-
tion of gain under section 1101(b)(1).

(d) Election; binding effect. An election
made under section 1103(g) is irrev-
ocable.

(e) Final certification. An election
under section 1103(g) shall not apply
unless the final certification referred
to in section 1101(e) or section
6158(c)(2), as the case may be, includes
a certification by the Federal Reserve
Board that the bank holding company
has disposed of either all banking prop-
erty or all nonbanking property (in-
cluding property described in the pro-
viso of section 4(a)(2) of the Bank Hold-
ing Company Act).

(f) Conditional certification. A certifi-
cation by the Federal Reserve Board
under section 1101 (a)(1)(B), 1101
(b)(1)(B), 1101 (c)(2)(C), 1101 (c)(3)(C), or
6158(a) that is conditioned upon the
bank holding company’s making an
election under section 1103(g) shall not
be considered to be made before the
distribution or sale unless the certifi-
cation and the election are made before
the distribution or sale.

[T.D. 7570, 43 FR 52057, Nov. 8, 1978. Redesig-
nated by T.D. 8435, 57 FR 43896, Sept. 23, 1992]

§ 301.9100–10T Election by certain fam-
ily-owned bank holding companies
to divest all banking or nonbanking
property.

(a) In general. For purposes of sec-
tions 1101 through 1103 and 6158 of the
Code, a bank holding company may
elect under section 1103(h) to have the
determination of whether property is
prohibited property or is property eli-
gible to be distributed without recogni-
tion of gain under section 1101(b)(1)
made under the Bank Holding Com-
pany Act (12 U.S.C. 1841 et seq.) as if the
Act did not contain clause (ii) of sec-
tion 4(c) thereof.

(b) Manner of making election. The
election under section 1103(h) shall be
made in a written statement filed with
the Federal Reserve Board indicating
that by resolution of its board of direc-
tors, the bank holding company is
electing to apply, the provisions of sec-
tion 1103(h). In addition, the bank hold-
ing company shall indicate on its in-
come tax return for each taxable year
in which the election applies to a dis-
tribution or sale of property (in the
manner specified in the Internal Rev-
enue Service’s instructions for the
preparation of the return) that it has
made the election under section
1103(h). The election shall be consid-
ered to be made on the date on which
the written statement is received by
the Federal Reserve Board.

(c) Scope of election. The election
under section 1103(h) applies to all de-
terminations of whether property is
prohibited property or is property eli-
gible to be distributed without recogni-
tion of gain under section 1101(b)(1).

(d) Election; binding effect. An election
made under section 1103(h) is irrev-
ocable.
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(e) Final certification. An election
under section 1103(h) shall not apply
unless the final certification referred
to in section 1101(e) or section
6158(c)(2), as the case may be, includes
a certification by the Federal Reserve
Board that the bank holding company
has disposed of either all banking prop-
erty or all nonbanking property.

(f) Conditional certification. A certifi-
cation by the Federal Reserve Board
under section 1101 (a)(1)(B), 1101
(b)(1)(B), 1101 (c)(2)(C), 1101 (c)(3)(C), or
6158(a) that is conditioned upon the
bank holding company’s making an
election under section 1103(h) shall
note considered to be made before the
distribution or sale unless the certifi-
cation and the election are made before
the distribution or sale.

[T.D. 7570, 43 FR 52057, Nov. 8, 1978. Redesig-
nated by T.D. 8435, 57 FR 43896, Sept. 23, 1992]

§ 301.9100–11T Election by a qualified
bank holding corporation to pay in
installments the tax attributable to
sales under the Bank Holding Com-
pany Act.

(a) In general. Under section 6158(a) of
the Code, a qualified bank holding cor-
poration may elect to pay in install-
ments the tax under chapter I of the
Code attributable to the sale of bank
property or prohibited property (as
those terms are defined in section
6158(f) (2) and (3)) if—

(1) It meets the conditions described
in paragraph (b) of this section, and

(2) It files an election in accordance
with the rules set forth in paragraph
(c) of this section.

(b) Conditions. (1) The sale of bank
property or prohibited property must
take place after July 7, 1970.

(2) The Federal Reserve Board must
certify before the sale of the bank
property or prohibited property that
the divestiture of such property is nec-
essary or appropriate to effectuate sec-
tion 4 or the policies of the Bank Hold-
ing Company Act (12 U.S.C. 1841 et seq.).

(3) If bank property is sold, the quali-
fied bank holding corporation (or a cor-
poration having control of it or a sub-
sidiary of it) must not have—

(i) Previously elected to apply sec-
tion 6158 to a sale of prohibited prop-
erty, or

(ii) Previously distributed prohibited
property under section 1101(a).

(4) If prohibited property is sold, the
qualified bank holding corporation (or
a corporation having control of it or a
subsidiary of it) must not have—

(i) Previously elected to apply sec-
tion 6158 to a sale of bank property, or

(ii) Previously distributed bank prop-
erty under section 1101(b).

(5) The qualified bank holding cor-
poration must not have elected to re-
turn the income from the sale under
the installment provisions of section
453.

(c) Time and manner of making elec-
tion. (1) Except as provided in para-
graph (c)(2) of this section, a qualified
bank holding corporation shall make
the election under section 6158(a) by—

(i) Attaching a statement to its in-
come tax return for the taxable year in
which the prohibited property or bank
property is sold showing the tax com-
putation under paragraph (f) of this
section and the amount of the install-
ment paid with the return, and

(ii) Entering the amount of the in-
stallment payment followed by the
words ‘‘computed under section 6158’’
in the appropriate place on the tax re-
turn.

(2) If the qualified bank holding cor-
poration filed its income tax return for
the year of sale before February 6, 1979
(without electing under section
6158(a)), then it shall make the election
under section 6158(a) by attaching a
statement to its claim for credit or re-
fund (amended tax return) for its over-
payment of income tax attributable to
the application of section 6158 showing
the tax computation under paragraph
(f) of this section and entering the
amount of the credit or refund followed
by the words ‘‘attributable to the ap-
plication of section 6158’’ in the appro-
priate place on the claim. In order for
the election to be effective, the claim
must be filed before the earlier of—

(i) The expiration of the period of
limitation for the filing of the claim,
or

(ii) February 6, 1979.
(d) Scope of election. An election

under section 6158 will apply only to
the particular sale or sales of property
with respect to which the election is
being made.
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(e) Special rule for certifying sales. For
purposes of section 6158(a) and para-
graph (b)(2) of this section, in the case
of a sale which takes place after July 7,
1970, and before January 1, 1977, a cer-
tification by the Federal Reserve Board
shall be treated as made before the sale
if application for such certification was
made before January 1, 1977.

(f) Tax attributable to sales. The tax
under chapter I of the Code attrib-
utable to sales with respect to which
an election under section 6158 has been
made shall be the amount, if any, by
which the tax under chapter I on the
taxable income of the qualified bank
holding corporation (computed without
regard to section 6158) for the taxable
year during which the sales occur ex-
ceeds the greater of—

(1) The tax under chapter I for such
year on the taxable income of the cor-
poration exclusive of gains on sales of

property with respect to which an elec-
tion under section 6158 has been made,
or

(2) The tax under chapter I for such
year on the taxable income of the cor-
poration exclusive of gains and losses
on all sales of the type of property (ei-
ther bank property or prohibited prop-
erty) with respect to which an election
under section 6158 has been made.

[T.D. 7570, 43 FR 52057, Nov. 8, 1978. Redesig-
nated by T.D. 8435, 57 FR 43896, Sept. 23, 1992]

§ 301.9100–12T Various elections under
the Tax Reform Act of 1976.

(a) Elections covered by temporary
rules. The sections of the Internal Rev-
enue Code of 1954, or of the Tax Reform
Act of 1976, to which this section ap-
plies and under which an election or
notification may be made pursuant to
the procedures described in paragraphs
(b) and (d) are as follows:

(1) FIRST CATEGORY

Section Description of election Availability of election

167(o) of Code .................... Substantially rehabilitated historic property Additions to capital account occurring after June 30,
1976, and before July 1, 1981.

172(b)(3)(E) of Code .......... Forego of carryback period ....................... Any taxable year ending after December 31, 1975.
402(e)(4)(L) of Code ........... Lump sum distributions from qualified

plans.
Distributions and payments made after December 31,

1975, in taxable years beginning after such date.
812(b)(3) of Code ............... Forego of carryback period by life insur-

ance companies.
Any taxable year ending after December 31, 1975

819A of Code ...................... Contiguous country branches of domestic
life insurance companies.

All taxable years beginning after December 31, 1975.

825(d)(2) of Code ............... Forego of carryback period by mutual in-
surance companies.

Any taxable year ending after December 31, 1975.

911(e) of Code .................... Foregoing of benefits of section 911 ......... All taxable years beginning after December 31, 1975.

(2) SECOND CATEGORY

185(d) of Code .................... Amortization of railroad grading and tun-
nel bores.

All taxable years beginning after December 31, 1974.

1057 of Code ...................... Transfer to foreign trusts etc ..................... Any transfer of property after October 2, 1975.

(b) Time for making election or serving
notice—(1) Category (1). A taxpayer may
make an election under any section re-
ferred to in paragraph (a)(1) of this sec-
tion for the first taxable year for which
the election is required to be made or
for the taxable year selected by the
taxpayer when the choice of the tax-
able year is optional. The election
must be made by the later of the time,
including extensions thereof, pre-
scribed by law for filing income tax re-
turns for such taxable year or March 8,
1977.

(2) Category (2). A taxpayer may
make an election under any section re-
ferred to in paragraph (a)(2) for the
first taxable year for which the elec-
tion is allowed or for the taxable year
selected by the taxpayer when the
choice of the taxable year is optional.
The election must be made (i) for any
taxable year ending before December
31, 1976, for which a return has been
filed before January 31, 1977, by filing
an amended return, provided that the
period of limitation for filing claim for
credit or refund of overpayment of tax,
determined from the time the return
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was filed, has not expired or (ii) for all
other years by filing the income tax re-
turn for the year for which the election
is made not later than the time, in-
cluding extensions thereof, prescribed
by law for filing income tax returns for
such year.

(c) Certain other elections. The elec-
tions described in this paragraph shall
be made in the manner and within the
time prescribed herein and in para-
graph (d) of this section.

(1) The following elections under the
Tax Reform Act of 1976 shall be made:

(i) Section 207(c)(3) of Act; change from
static value method of accounting; all tax-
able years beginning after December 31, 1976.

by filing Form 3115 with the National
Office of the Internal Revenue Service
before October 5, 1977.

(ii) Section 604 of Act; travel expenses of
State legislators; all taxable years beginning
before January 1, 1976.

by filing an amended return for any
taxable year for which the period for
assessing or collecting a deficiency has
not expired before October 4, 1976, by
the last day for filing a claim for re-
fund or credit for the taxable year but
in no event shall such day be earlier
than October 4, 1977.

(iii) Section 804(e)(2) of Act; retroactive ap-
plications of amendments to property de-
scribed in section 50(a) of Code; certain tax-
able years beginning before January 1, 1975.

by filing amended returns before Octo-
ber 5, 1977, for all taxable years to
which applicable for which the period
of limitation for filing claim for credit
or refund for overpayment of tax has
not expired.

(iv) Section 1608(d)(2) of Act; election as a
result of determination as defined in section
859(c) of the Code; determinations made after
October 4, 1976.

by filing a statement with the district
director for the district in which the
taxpayer maintains its principal place
of business within 60 days after such
determination.

(v) Section 2103 of Act; treatment of cer-
tain 1972 disaster losses. Any taxable year in
which payment is received or indebtedness is
foregiven.

by filing a return for the taxable year
or an amended return by the last day

for making a claim for credit or refund
for the taxable year but in no event
shall such day be earlier than October
4, 1977.

(2) [Reserved]
(3) The election provided for in sec-

tion 167(e)(3) of the Code shall be made
in accordance with § 1.167(e)–1(d) except
that the election shall be applicable for
the first taxable year of the taxpayer
beginning after December 31, 1975.

(d) Manner of making election. Unless
otherwise provided in the return or in
a form accompanying a return for the
taxable year, the elections described in
paragraphs (a) and (c) (except para-
graphs (c)(1)(i), and (c)(5)) shall be
made by a statement attached to the
return (or amended return) for the tax-
able year. The statement required
when making an election pursuant to
this section shall indicate the section
under which the election is being made
and shall set forth information to iden-
tify the election, the period for which
it applies, and the taxpayer’s basis or
entitlement for making the election.

(e) Effect of election—(1) Consent to re-
voke required. Except where otherwise
provided by statute or except as pro-
vided in subparagraph (2) of this para-
graph, an election to which this section
applies made in accordance with this
section shall be binding unless consent
to revoke the election is obtained from
the Commissioner. An application for
consent to revoke the election will not
be accepted before the promulgation of
the permanent regulations relating to
the section of the Code or Act under
which the election is made. Such regu-
lations will provide a reasonable period
of time within which taxpayers will be
permitted to apply for consent to re-
voke the election.

(2) Revocation without consent. An
election to which this section applies,
made in accordance with this section,
may be revoked without the consent of
the Commissioner not later than 90
days after the permanent regulations
relating to the section of the Code or
Act under which the election is made
are filed with the Office of the Federal
Register, provided such regulations
grant taxpayers blanket permission to
revoke that election within such time
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without the consent of the Commis-
sioner. Such blanket permission to re-
voke an election will be provided by
the permanent regulations in the event
of a determination by the Secretary or
his delegate that such regulations con-
tain provisions that may not reason-
ably have been anticipated by tax-
payers at the time of making such elec-
tion.

(f) Furnishing of supplementary infor-
mation required. If the permanent regu-
lations which are issued under the sec-
tion of the Code or Act referred to in
this section to which the election re-
lates require the furnishing of informa-
tion in addition to that which was fur-
nished with the statement of election
filed pursuant to paragraph (d) of this
section, the taxpayer must furnish
such additional information in a state-
ment addressed to the district director,
or the director of the regional service
center, with whom the election was
filed. This statement must clearly
identify the election and the taxable
year for which it was made. If such in-
formation is not provided the election
may, at the discretion of the Commis-
sioner, be held invalid.

(Sec. 191(b), Internal Revenue Code of 1954 (90
Stat. 1916, 26 U.S.C. 191(b))

[T.D. 7459, 42 FR 1469, Jan. 7, 1977; 42 FR 4121,
Jan. 24, 1977; 42 FR 6806, Feb. 4, 1977, as
amended by T.D. 7478, 42 FR 18276, Apr. 6,
1977; T.D. 7526, 42 FR 64625, Dec. 27, 1977; T.D.
7670, 45 FR 6932, Jan. 31, 1980; T.D. 7692, 45 FR
26324, Apr. 18, 1980; T.D. 7743, 45 FR 84052,
Dec. 22, 1980; T.D. 7758, 46 FR 43036, Aug. 26,
1981; T.D. 8308, 55 FR 35593, Aug. 31, 1990. Re-
designated by T.D. 8435, 57 FR 43896, Sept. 23,
1992]

§ 301.9100–14T Individual’s election to
terminate taxable year when case
commences.

(a) Scope. The regulations prescribed
in this section provide rules for making
the election under section 1398(d)(2) to
terminate the taxable year of an indi-
vidual taxpayer.

(b) Availability of election. This elec-
tion is available to an individual tax-
payer in a case commenced after March
24, 1981, under chapter 7 (relating to
liquidations) or chapter 11 (relating to
reorganizations) of title 11 of the
United States Code. If the case is dis-
missed, the taxpayer cannot make the
election, and an election previously

made will be void. For purposes of this
section, a partnership is not treated as
an individual. If the taxpayer making
the election is married (within the
meaning of section 143), the election is
available to the taxpayer’s spouse, but
only if the spouse is eligible to file, and
does file, a joint return with the tax-
payer for the taxable year ended as a
result of the election.

(c) Effect of election. The election ter-
minates the taxable year of the tax-
payer (and of a spouse who joins in the
election) on the day before the com-
mencement date of the case. A new
taxable year begins on the commence-
ment date and (unless terminated ear-
lier) ends on the date on which the tax-
payer’s taxable year in which the case
commenced would have ended if the
election had not been made.

(d) Time and manner. A taxpayer to
whom the election is available makes
the election by filing a return for the
short taxable year ending the day be-
fore commencement of the case (the
‘‘first short taxable year’’) on or before
the 15th day of the fourth full month
following the end of that first short
taxable year. The spouse of such a tax-
payer makes the election by making a
joint return with the taxpayer for that
first short taxable year within the time
prescribed in the preceding sentence.
To facilitate processing, the taxpayer
should write ‘‘Section 1398 Election’’ at
the top of the return. A taxpayer may
also make the election by attaching a
statement of election to an application
for extension of time for filing a return
that satisfies the requirements under
section 6081 for the first short taxable
year. The application for extension
must be submitted under section 6081
on or before the due date of the return
for the first short taxable year. The
statement must state that the tax-
payer elects under section 1398(d)(2) to
close his or her taxable year as of the
day before commencement of the case.
If the taxpayer’s spouse elects to close
his or her taxable year, the spouse
must join in the application for exten-
sion and in the statement of election.
If a joint return is not filed for the first
short taxable year, the election of the
spouse made with the application is
void.
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(e) Irrevocability of election. The elec-
tion is irrevocable.

(f) Subsequent bankruptcy case of debt-
or’s spouse. If a case under chapter 7 or
chapter 11 of title 11 of the United
States Code commences with respect to
the spouse of a debtor to whom an elec-
tion under this section was available,
the spouse can make an election under
this section even if the spouse’s case
commences in the same taxable year in
which the debtor’s case commences.
The spouse can make the election
whether or not the spouse previously
joined in the debtor’s election. If the
spouse joined in the debtor’s election,
or if the debtor did not make the elec-
tion, the debtor may join in the
spouse’s election, assuming the debtor
is otherwise eligible to file a joint re-
turn with the spouse.

(g) Examples.

Example. (1) Assume that husband and wife
are calendar-year taxpayers, that a bankruptcy
case involving only the husband commences on
March 1, 1982, and that a bankruptcy case in-
volving only the wife commences on October 10,
1982. (2) If the husband does not make an
election, his taxable year would not be af-
fected; i.e., it does not terminate on Feb-
ruary 28. If the husband does make an elec-
tion, his first short taxable year would be
January 1 through February 28; his second
short taxable year would begin March 1. The
tax return for his first short taxable year
would be due on June 15. The wife could join
in the husband’s election, but only if they
file a joint return for the taxable year Janu-
ary 1 through February 28.

(3) The wife could elect to terminate her
taxable year on October 9. If she did, and if
the husband had not made an election or if
the wife had not joined in the husband’s elec-
tion, she would have two taxable years in
1982—the first from January 1 through Octo-
ber 9, and the second from October 10
through December 31. The tax return for her
first short taxable year would be due on Feb-
ruary 15, 1983. If the husband had not made
an election to terminate his taxable year on
February 28, the husband could join in an
election by his wife, but only if they file a
joint return for the taxable year January 1
through October 9. If the husband had made
an election but the wife had not joined in the
husband’s election, the husband could not
join in an election by the wife to terminate
her taxable year on October 9, since they
could not file a joint return for such year.

(4) If the wife makes the election relating
to her own bankruptcy case, and had joined
the husband in making an election relating
to his case, she would have two additional

taxable years with respect to her 1982 income
and deductions—the second short taxable
year would be March 1 through October 9,
and the third short taxable year would be
October 10 through December 31. The hus-
band could join in the wife’s election if they
file a joint return for the second short tax-
able year. If the husband joins in the wife’s
election, they could file joint returns for the
short taxable year ending December 31, but
would not be required to do so.

[T.D. 7775, 46 FR 25292, May 6, 1981; 46 FR
30495, June 9, 1981. Redesignated by T.D. 8435,
57 FR 43896, Sept. 23, 1992]

§ 301.9100–15T Election to use retro-
active effective date.

(a) Scope. The regulations prescribed
in this section provide rules for making
the election to use a retroactive effec-
tive date under section 7(f) of the
Bankruptcy Tax Act of 1980.

(b) Availability of election. The elec-
tion is available to the debtor (or debt-
ors) in a case under title 11 of the
United States Code (or a receivership,
foreclosure, or similar proceeding in a
Federal or State court) that com-
mences after September 30, 1979, and
before January 1, 1981. The court must
approve the election. For purposes of
this paragraph (b), a receivership, fore-
closure, or similar proceeding before a
Federal or State agency involving a fi-
nancial institution to which section 585
or 593 applies shall be treated as a pro-
ceeding before a court.

(c) Effect of election—(1) In general. An
election under this section changes the
effective date of certain amendments
to the Code made by the Bankruptcy
Tax Act of 1980. The amendments af-
fected by an election under this section
are listed in paragraph (c) (2) and (3) of
this section. If the election is made, all
of the amendments listed in paragraph
(c) (2) and (3) of this section apply to
all transactions in the case (or similar
proceeding) and to all parties in re-
spect of all transactions in the case (or
similar proceeding). Thus, the debtor
may not elect to have only certain of
the amendments apply to transactions
in the case (or similar proceeding) and
may not elect to have the amendments
apply only to certain transactions in
the case (or similar proceeding). An
election under this section will not

VerDate 11<MAY>2000 13:30 May 01, 2001 Jkt 194096 PO 00000 Frm 00708 Fmt 8010 Sfmt 8010 Y:\SGML\194096T.XXX pfrm08 PsN: 194096T



709

Internal Revenue Service, Treasury § 301.9100–16T

make the amendments listed in para-
graph (c) (2) and (3) applicable to trans-
actions occurring prior to commence-
ment of the case (or similar pro-
ceeding) or transactions not in the case
(or similar proceeding).

(2) Amendments affected. An election
under this section changes the effective
date of the amendments to the fol-
lowing sections:

(i) 111, relating to recovery of bad
debts, prior taxes, and delinquency
amounts,

(ii) 302, relating to the repeal of spe-
cial treatment for certain railroad re-
demptions,

(iii) 312, relating to the effect of debt
discharge on earnings and profits,

(iv) 337, relating to the application of
the 12-month liquidation rule,

(v) 351, relating to certain transfers
to controlled corporations,

(vi) 354 (other than the amendment
made by section 6(i)(2) of the Bank-
ruptcy Tax Act of 1980), 355, 357, 368,
and 381, relating to corporate reorga-
nizations,

(vii) 382, relating to special limita-
tions on net operating loss carryover,

(viii) 542, relating to the personal
holding company tax, and

(ix) 703, relating to elections of part-
nerships.

(3) Other amendments affected in part.
Subject to the transitional rule of sec-
tion 7(a)(2) of the Bankruptcy Tax Act
of 1980, an election under this section
changes the effective date of the
amendments to sections 108 and 1017,
relating to the tax treatment of dis-
charge of indebtedness.

(4) Substitution of effective dates. The
election under this section changes the
effective date of the amendments listed
in paragraph (c) (2) and (3) of this sec-
tion by substituting ‘‘September 30,
1979’’ for ‘‘December 31 1980’’ wherever
it appears in section 7(a), (c), and (d) of
the Bankruptcy Tax Act of 1980.

(d) Time and manner—(1) Time and
place. A debtor makes the election
under this section by filing the written
statement and evidence of court ap-
proval required under paragraph (d) (2)
and (3) of this section on or before No-
vember 2, 1981, with the District Direc-
tor or the Director of the Internal Rev-
enue Service Center with whom an in-
come tax return for the debtor would

be filed if it were due on the date the
election is filed. The election shall be
considered to be made on the date on
which the written statement and evi-
dence of court approval is filed. The
debtor should attach a copy of the
statement and evidence of court ap-
proval to the next income tax return
filed on or after the date the election is
made.

(2) Statement. The written statement
must be signed by the debtor (or a per-
son duly authorized to sign the income
tax return of the debtor) and must con-
tain the following:

(i) The name, address, and taxpayer
identification number of the debtor,

(ii) A statement that the debtor is
making the election under section 7(f)
of the Bankruptcy Tax Act of 1980, and

(iii) Information (including the date
of commencement) sufficient to iden-
tify the bankruptcy case or similar
proceeding.

(3) Evidence of court approval. The evi-
dence of court approval (or of approval
of an agency in certain proceedings de-
scribed in paragraph (b) of this section)
must be a copy of an order or other
document properly signed by the judge
or other presiding officer. In addition
to information identifying the debtor
and the case or proceeding over which
the officer presides, the order or other
document must state that the court (or
agency, as the case may be) approves
the election of the debtor under section
7(f) of the Bankruptcy Tax Act of 1980.

(e) Revocability. An election under
this section may be revoked only with
the consent of the Commissioner. A re-
quest for revocation can be made only
with approval of the court (or agency).

[T.D. 7775, 46 FR 25292, May 6, 1981. Redesig-
nated by T.D. 8435, 57 FR 43896, Sept. 23, 1992]

§ 301.9100–16T Election to accrue vaca-
tion pay.

(a) In general. Section 463 provides
that taxpayers whose taxable income is
computed under an accrual method of
accounting may elect without the con-
sent of the Commissioner, to deduct
certain amounts with respect to vaca-
tion pay which, because of contin-
gencies, would not otherwise be deduct-
ible. Such election must apply to the
liability for all vacation pay accounts
maintained by the taxpayer within a
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single trade or business if the liability
is contingent when vacation pay is
earned.

(b) Time for making election. (1) In the
case of a taxpayer who established or
maintained a vacation pay account
pursuant to I.T. 3956 and who continued
to maintain such account pursuant to
section 97 of the Technical Amend-
ments Act of 1958, as amended, for its
last taxable year ending before Janu-
ary 1, 1973, the election must be made
for each trade or business for which
such account was maintained on or be-
fore the later of (i) July 21, 1975, or (ii)
the due date for filing the income tax
return (determined with regard to any
extensions of time granted the tax-
payer for filing such return) for the
first taxable year beginning after De-
cember 31, 1973. The election pursuant
to this paragraph shall be effective
with respect to an account described in
this paragraph (b)(1) for taxable years
ending after December 31, 1972. Failure
to file such election shall constitute a
change in the method of accounting for
vacation pay for the first taxable year
ending after December 31, 1972. Such
change in accounting method will be
considered a change initiated by the
taxpayer.

(2) In the case of a trade or business
of a taxpayer to which paragraph (b)(1)
does not apply, the election provided
for in this section may be made for any
taxable year beginning after December
31, 1973, by making the election not
later than (i) July 21, 1975, or (ii) the
due date for filing the income tax re-
turn (determined with regard to any
extensions of time granted the tax-
payer for filing such return) for the
first taxable year for which the elec-
tion is made.

(3) A taxpayer who elects under sec-
tion 463 to treat vacation pay as pro-
vided in this section and who wishes to
revoke such election may only do so
with the consent of the Commissioner.
Such revocation shall constitute a
change in the method of accounting.

(c) Manner of making election. (1) Ex-
cept as otherwise provided in para-
graph (c)(2) of this section, the election
provided for in this section must be
made by means of a statement at-
tached to a timely filed income tax re-
turn. The statement shall indicate that

the taxpayer is electing to apply the
provisions of section 463, and shall con-
tain the following information:

(i) The taxpayer’s name and a de-
scription of each vacation pay plan to
which the election is to apply.

(ii) A schedule with appropriate ex-
planations showing—

(A) In the case of a vacation pay ac-
count established or maintained pursu-
ant to I.T. 3956 and section 97 of the
Technical Amendments Act of 1958, as
amended,

(1) The balance of each such vacation
pay account maintained by the tax-
payer, and

(2) The amount, determined as if the
taxpayer had maintained a vacation
pay account for the last taxable year
ending before January 1, 1973, rep-
resenting the taxpayer’s liability for
vacation pay earned by employees, be-
fore the close of the taxable year and
payable during such taxable year or
within 12 months following the close of
such taxable year.

(B) In the case of other vacation pay
accounts, the amount of the closing
balances the taxpayer would have had
for the taxpayer’s 3 taxable years im-
mediately preceding the taxable year
for which the election was made, had
the taxpayer maintained an account
representing the taxpayer’s liability
for vacation pay earned by the employ-
ees before the close of the taxable year
and payable during the taxable year or
within 12 months following the close of
the taxable year throughout the 3 im-
mediately preceding taxable years.

(iii) The amounts accrued and de-
ducted for prior years for vacation pay
but not paid at the close of the taxable
year preceding the year for which the
election is made.

(2) Where a taxpayer has filed its re-
turn for a taxable year beginning after
December 31, 1973 prior to July 21, 1975,
and has not made the election pursuant
to this section, the election may be
made by filing an amended return
(showing adjustments, in any) for such
year and attaching the statement re-
quired by paragraph (c)(1) of this sec-
tion on or before July 21, 1975.

(d) The time for making the election
may be illustrated by the following ex-
amples:
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Example (1). X, whose taxable year begins
on February 1, files, its return based on the
accrual method of accounting. X has con-
tinuously accrued and deducted for income
tax purposes contingent amounts of vacation
pay, pursuant to I.T. 3956. Pursuant to sec-
tion 463 and these regulations, in order for X
to continue accruing and deducting its vaca-
tion pay amounts, X must elect to account
for vacation pay under section 463 by attach-
ing the election to its timely filed return for
its taxable year ending on January 31, 1975,
or if X has already filed such return by July
21, 1975, without such election, by filing the
election statement with an amended return
by July 21, 1975. If X does not make the elec-
tion under section 463, X will be treated as
having initiated a change in its method of
accounting for vacation pay in its taxable
year ending on January 31, 1973.

Example (2). Y, a calendar year taxpayer
files its returns based on the accrual method
of accounting. Y deducted its vacation pay
amounts only when paid since such amounts
were contingent when earned and Y was not
entitled to the benefits of I.T. 3956, Y may
elect for its taxable year ending on Decem-
ber 31, 1974, to deduct certain amounts with
respect to contingent vacation pay which

were not otherwise deductible, by filing an
election pursuant to these regulations with
its timely filed income tax return for such
year or if such return was already filed by
[insert date 90 days after publication of this
document as a Treasury decision], without
such election, by filing the election with an
amended return filed by July 21, 1975. If Y
does not make the election for its taxable
year ending on December 31, 1974, Y may
make the election with respect to any subse-
quent taxable year by filing an election with
its return for such year.

[T.D. 7353, 40 FR 17554, Apr. 21, 1975; 40 FR
25590, June 17, 1975. Redesignated by T.D.
8435, 57 FR 43896, Sept. 23, 1992]

§ 301.9100–17T Procedure applicable to
certain elections.

(a) Elections covered by temporary
rules. The sections of the Internal Rev-
enue Code of 1954, or of the Tax Reform
Act of 1969, to which paragraph (b) of
this section applies and under which an
election or notification may be made
pursuant to the procedures prescribed
in such paragraph are as follows:

Section Description of election Availability of election

(1) First category:
231(d)(2) of Act ................... Moving expenses .............................................. Expenses paid or incurred before July 1, 1970,

if employee was notified of move by em-
ployer on or before Dec. 19, 1969.

503(c)(2) of Act ................... Carved-out mineral production payments ......... All mineral production payments carved out of
mineral properties after beginning of last
taxable year ending before Aug. 7, 1969.

516(d)(3) of Act ................... Contingent payments by transferee of fran-
chise, trademark, or trade name.

Payments made in taxable years ending after
Dec. 31, 1969, and beginning before Jan. 1,
1980, on transfers made before Jan. 1,
1970.

642(c)(1) of Code ............... Charitable contributions of estates or trusts
paid in following year.

Amounts paid in any taxable year beginning
after Dec. 31, 1969.

1251(b)(4) of Code ............. No additions to excess deductions account of
taxpayers electing to compute taxable in-
come from farming in certain manner.

Any taxable year beginning after Dec. 31,
1969.

(2) Second category:
184(b) of Code .................... Amortization of qualified railroad rolling stock .. Any taxable year beginning after Dec. 31,

1969, in which rolling stock was placed in
service (or succeeding taxable year).

(3) Third category:
504(d)(2) of Act ................... Notification not to have sec. 615(e) election

treated as a sec. 617(a) election.
Exploration expenditures paid or incurred after

Dec. 31, 1969.

(b) Manner of making election or serv-
ing notice—(1) In general. (i) Except as
provided in subparagraph (2) of this
paragraph, a taxpayer may make an
election under any section referred to
in paragraph (a) (1) or (2) of this sec-
tion for the first taxable year for which
the election is required to be made or
for the taxable year selected by the
taxpayer when the choice of a taxable

year is optional. The election must be
made not later than (a) the time, in-
cluding extensions thereof, prescribed
by law for filing the income tax return
for such taxable year or (b) 90 days
after the date on which the regulations
in this section are filed with the Office
of the Federal Register, whichever is
later.
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(ii) The election shall be made by a
statement attached to the return (or
an amended return) for the taxable
year, indicating the section under
which the election is being made and
setting forth information to identify
the election, the period for which it ap-
plies, and the facility, property, or
amounts to which it applies.

(2) Additional time for certain elections.
An election under section 503(c)(2) of
the Act or section 642(c)(1) of the Code
must be made in accordance with sub-
paragraph (1) of this paragraph but not
later than (i) the time, including exten-
sions thereof, prescribed by law for fil-
ing the income tax return for the tax-
able year following the taxable year for
which the election is made or (ii) 90
days after the date on which the regu-
lations in this section are filed with
the Office of the Federal Register,
whichever is later.

(3) Notification as to section 615(e) elec-
tion. (i) The notification referred to in
paragraph (a)(3) of this section in re-
spect of an election under section 615(e)
which was made before the date on
which the regulations in this section
are filed with the Office of the Federal
Register shall be made in a statement
attached to the taxpayer’s income tax
return for the first taxable year in
which expenditures are paid or in-
curred after December 31, 1969, which
would be deductible by the taxpayer
under section 617 if he so elects. The
statement shall indicate the first tax-
able year for which such election was
effective and the district director, or
the director of the regional service cen-
ter, with whom the election was filed.

(ii) The notification referred to in
paragraph (a)(3) of this section, in re-
spect of an election under section 615(e)
which is made on or after the date on
which the regulations in this section
are filed with the Office of the Federal
Register, shall be made in the state-
ment of election required by paragraph
(a)(2) of § 15.1–1 of this chapter (Tem-
porary Income Tax Regulations Relat-
ing to Exploration Expenditures in the
Case of Mining).

(iii) The serving of notice pursuant to
this subparagraph shall not preclude
the subsequent making of an election
under section 617(a). A failure to serve
notice pursuant to this subparagraph

shall be treated as an election under
section 617(a) and paragraph (a)(1) of
§ 15.1–1 of this chapter with respect to
exploration expenditures paid or in-
curred after December 31, 1969, whether
or not the taxpayer subsequently re-
vokes his election under section 615(e)
with respect to exploration expendi-
tures paid or incurred before January
1, 1970.

(iv) For rules relating to the revoca-
tion of an election under section 615(e),
including such an election which is
treated pursuant to this subparagraph
as an election under section 617(a), see
paragraph (a) of § 15.1–2 of this chapter
(T.D. 6907, C.B. 1967–1, 531, 535).

(c) Effect of election—(1) Revocations—
(i) Consent to revoke required. Except as
provided in subdivision (ii) of this sub-
paragraph, an election made in accord-
ance with paragraph (b)(1) of this sec-
tion shall be binding unless consent to
revoke the election is obtained from
the Commissioner. An application for
consent to revoke the election will not
be accepted before the promulgation of
the permanent regulations relating to
the section of the Code or Act under
which the election is made. Such regu-
lations will provide a reasonable period
of time within which taxpayers will be
permitted to apply for consent to re-
voke the election.

(ii) Revocation without consent. An
election made in accordance with para-
graph (b)(1) of this section may be re-
voked without the consent of the Com-
missioner not later than 90 days after
the permanent regulations relating to
the section of the Code or Act under
which the election is made are filed
with the Office of the Federal Register,
provided such regulations grant tax-
payers blanket permission to revoke
that election within such time without
the consent of the Commissioner. Such
blanket permission to revoke an elec-
tion will be provided by the permanent
regulations in the event of a deter-
mination by the Secretary or his dele-
gate that such regulations contain pro-
visions that may not reasonably have
been anticipated by taxpayers at the
time of making such election.

(iii) Election treated as tentative. Until
the expiration of the reasonable period
referred to in subdivision (i) of this
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subparagraph or the 90-day period re-
ferred to in subdivision (ii) of this sub-
paragraph, an election under section
433(d)(2) of the Act will be considered a
tentative election, subject to revoca-
tion under the provisions of such sub-
divisions.

(iv) Place for filing revocations. A rev-
ocation under subdivision (i) or (ii) of
this subparagraph shall be made by fil-
ing a statement to that effect with the
district director, or the director of the
regional service center, with whom the
election was filed.

(2) Termination without consent. An
election which is made in accordance
with paragraph (b)(1) of this section
under a section referred to in para-
graph (a)(2) of this section and is not
revoked pursuant to subparagraph (1)
of this paragraph may, without the
consent of the Commissioner, be termi-
nated at any time after making the
election by filing a statement to that
effect with the district director, or the
director of the regional service center,
with whom the election was filed. This
statement giving notice of termination
must be filed before the beginning of
the month specified in the statement
for which the termination is to be ef-
fective. If pursuant to this subpara-
graph the taxpayer terminates an elec-
tion made under any such section, he
may not thereafter make a new elec-
tion under that section with respect to
the facility, property, or equipment to
which the termination relates.

(d) Furnishing of supplementary infor-
mation required. If the permanent regu-
lations which are issued under the sec-
tion of the Code or Act referred to in
paragraph (a) (1) or (2) of this section
to which the election relates require
the furnishing of information in addi-
tion to that which was furnished with
the statement of election filed pursu-
ant to paragraph (b)(1) of this section,
the taxpayer must furnish such addi-
tional information in a statement ad-
dressed to the district director, or the
director of the regional service center,
with whom the election was filed. This
statement must clearly identify the
election and the taxable year for which
it was made.

(e) Other elections. Elections under
the following sections of the Code may
not be made pursuant to paragraph

(b)(1) of this section but are to be made
under regulations, whether temporary
or permanent, which will be issued
under amendments made by the Act. If
necessary, such regulations will pro-
vide a reasonable period of time within
which taxpayers will be permitted to
make elections under these sections for
taxable years ending before the date on
which such regulations are filed with
the Office of the Federal Register:

Section Description

167(k)(1) ............... Expenditures to rehabilitate low-income
rental housing.

167(l)(4) ................ Post-1969 property of certain utilities
representing growth in capacity.

170(b)(1)(D)(iii) ..... Special limitation with respect to con-
tributions of certain capital gain prop-
erty.

453(c) ................... Revocation of election to report income
on installment basis.

507(b)(1)(B)(ii) ...... Notice of termination of private founda-
tion status.

1564(a)(2) ............ Allowance of certain amounts to compo-
nent member of controlled group of
corporations.

4942(h)(2) ............ Deficient distributions of private founda-
tions for prior taxable years.

4943(c)(4)(E) ........ Determination of holdings of a private
foundation in a business enterprise
where substantial contributors hold
more than 15 percent of voting stock.

(f) Cross reference. For temporary reg-
ulations under sections 57(c) and
163(d)(7) of the code, relating to elec-
tions with respect to net leases of real
property, see § 12.8 of the regulations in
this part (Temporary Income Tax Reg-
ulations Under the Revenue Act of
1971).

(83 Stat. 487, 85 Stat. 522, 523; 26 U.S.C. 1 nt.,
57(c)(4), 163(d)(7))

[T.D. 7032, 35 FR 4330, Mar. 11, 1970; 35 FR
4622, Mar. 17, 1970, as amended by T.D. 7116,
36 FR 9010, May 18, 1971; T.D. 7137, 36 FR
14732, Aug. 11, 1971; T.D. 7140, 36 FR 18788,
Sept. 22, 1971; T.D. 7171, 37 FR 5619, Mar. 17,
1972; T.D. 7166, 37 FR 6400, Mar. 29, 1972; T.D.
7191, 37 FR 13616, July 12, 1972; T.D. 7271, 38
FR 9297, Apr. 13, 1973; T.D. 7418, 41 FR 18811,
May 7, 1976. Redesignated by T.D. 8435, 57 FR
43896, Sept. 23, 1992]

§ 301.9100–18T Election to include in
gross income in year of transfer.

(a) In general. Under section 83(b) of
the Internal Revenue Code of 1954 any
person who performs services in con-
nection with which property is trans-
ferred which at the time of transfer is
not transferable by the transferee and
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is subject to a substantial risk of for-
feiture may elect to include in his
gross income for the taxable year in
which such property is transferred, the
excess of the fair market value of such
property at the time of transfer (deter-
mined without regard to any restric-
tion other than a restriction which by
its terms will never lapse) over the
amount (if any) paid for such property.
If this election is made section 33(a)
does not apply with respect to such
property, and any subsequent apprecia-
tion in the value of the property is not
taxable as compensation. However, if
the property is later forfeited, no de-
duction is allowed to any person with
respect to such forfeiture. This election
is not necessary in the case of property
which is transferred subject only to a
restriction which by its terms will
never lapse.

(b) Manner of making election. The
election referred to in paragraph (a) of
this section is made by filing two cop-
ies of a written statement with the in-
ternal revenue officer with whom the
person who performed the services files
his return.

(c) Additional copies. The person who
performed the services shall also sub-
mit a copy of the statement referred to
in paragraph (b) of this section to the
person for whom the services are per-
formed, and, in addition, if the person
who performs the services in connec-
tion with which restricted property is
transferred and the transferee of such
property are not the same person, the
person who performs the services shall
submit a copy of such statement to the
transferee of the property.

(d) Content of statement. The state-
ment shall indicate that it is being
made under section 83(b) of the Code,
and shall contain the following infor-
mation:

(1) The name, address, taxpayer iden-
tification number and the taxable year
(For example, ‘‘Calendar year 1969’’ or
‘‘Fiscal year ending May 31, 1970’’) of
the person who performed the services;

(2) A description of each property
with respect to which the election is
being made;

(3) The date or dates on which the
property is transferred;

(4) The nature of the restriction or
restrictions to which the property is
subject;

(5) The fair market value at the time
of transfer (determined without regard
to any restriction other than a restric-
tion which by its terms will never
lapse) of each property with respect to
which the election is being made; and

(6) The amount (if any) paid for such
property.

(e) Time for making election. The state-
ment referred to in paragraph (b) of
this section shall be filed not later
than 30 days after the date the prop-
erty was transferred (or, if later, Janu-
ary 29, 1970). Any statement filed be-
fore February 15, 1970, may be amended
not later than 30 days after the publi-
cation of this Treasury decision in the
FEDERAL REGISTER in order to make it
conform to the requirements of para-
graph (d) of this section (January 17,
1970).

(f) Revocability of election. An election
under section 83(b) may not be revoked
except with the consent of the Commis-
sioner.

[T.D. 7021, 35 FR 626, Jan. 17, 1970; 35 FR 889,
Jan. 22, 1970. Redesignated by T.D. 8435, 57
FR 43895, Sept. 23, 1992]

§ 301.9100–19T Election relating to pas-
sive investment income of electing
small business corporations.

(a) In general. Section 3(a) of the Act
of April 14, 1966 (Pub. L. 89–389) amends
section 1372(e)(5) of the Internal Rev-
enue Code of 1954 (relating to passive
investment income of electing small
business corporations). This amend-
ment, which applies to taxable years of
electing small business corporations
ending after April 14, 1966, provides, in
general, that an election of a small
business corporation under section
1372(a) of the Code shall not terminate
for a taxable year of the corporation in
which it has gross receipts more than
20 percent of which is passive invest-
ment income, if—

(1) Such taxable year is the first tax-
able year in which the corporation
commenced the active conduct of any
trade or business or the next suc-
ceeding taxable year; and

(2) The amount of passive investment
income for such taxable year is less
than $3,000.
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Section 3(b) of the Act of April 14, 1966,
provides that the amendment made by
section 3(a) thereof shall also apply to
taxable years of a corporation begin-
ning after December 31, 1962, and end-
ing before April 15, 1966, if the corpora-
tion elects to have the amendment
apply to such years, and all persons (or
their personal representatives) who
were shareholders of such corporation
at any time during any of such years
consent to such election and the appli-
cation of the amendment. This section
prescribes the time for, and manner of,
making such election and consents,
and also extends the time within which
certain new shareholders may consent
to an election under section 1372(a) of
the Code.

(b) Application of amendment to taxable
years beginning after December 31, 1962,
and ending before April 15, 1966—(1) In
general. An election by a corporation
under section 1372(a) of the Code shall
not be treated as terminated under sec-
tion 1372(e)(5) of the Code for any tax-
able year of the corporation beginning
after December 31, 1962, and ending be-
fore April 15, 1966, if—

(i) Such taxable year is the first tax-
able year in which the corporation
commenced the active conduct of any
trade or business, or the next suc-
ceeding taxable year;

(ii) The amount of passive invest-
ment income for such taxable year is
less than $3,000;

(iii) The corporation makes an elec-
tion, within such time and in such
manner as provided in subparagraph (2)
of this paragraph; and

(iv) All persons (or their personal
representatives) who were shareholders
of the corporation at any time during
any taxable year of the corporation be-
ginning after December 31, 1962, and
ending before April 15, 1966, consent to
such election, within such time and in
such manner as provided in subpara-
graph (3) of this paragraph.
If an election by a corporation under
section 1372(a) of the Code is not treat-
ed as terminated for a taxable year of
the corporation as a result of an elec-
tion and consents under this para-
graph, such election under section
1372(a) of the Code shall be treated as
being in effect with respect to all sub-
sequent taxable years of the corpora-

tion unless it is otherwise terminated
or revoked for any such subsequent
year pursuant to section 1372(e) of the
Code.

(2) Election by corporation. An election
by a corporation pursuant to subpara-
graph (1)(iii) of this paragraph shall be
filed with the district director with
whom the corporation was required to
file its return of income (see section
6037 of the Code and the regulations
thereunder) for the earliest of its tax-
able years beginning after December 31,
1962, and ending before April 15, 1966,
for which an election terminated under
section 1372(e)(5) of the Code. Such
election shall be filed within 3 years
after the date prescribed by law (not
including any extension thereof) on
which such return was required to be
filed, or within 90 days from February
28, 1967, whichever is later. (However,
credit or refund of any overpayment
attributable to the election may not be
allowed or made if claim therefor has
not been filed within the time pre-
scribed by law; and, see subparagraph
(3) of this paragraph providing that the
statutory period for assessment of cer-
tain deficiencies against shareholders
may not have expired on the date the
election and consents under this para-
graph are filed.) Such election shall be
in the form of a statement, signed by a
person authorized to sign the corpora-
tion’s return of income, which shall ex-
pressly provide that the corporation
elects the application of section
1372(e)(5) of the Internal Revenue Code,
as amended by Pub. L. 89–389, with re-
spect to its taxable years beginning
after December 31, 1962, and ending be-
fore April 15, 1966. The statement shall
set forth the name, address, and em-
ployer identification number of the
corporation; the internal revenue offi-
cer with whom the corporation’s re-
turns of income have been filed for
each of its taxable years beginning
after December 31, 1962; the names and
addresses of all persons who have been
shareholders of the corporation at any
time during each of its taxable years
beginning after December 31, 1962; com-
putations showing the amount of the
corporation’s overpayment or defi-
ciency of tax for any taxable year
which is attributable to the election
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under this paragraph; and computa-
tions showing each shareholder’s por-
tion of the undistributed taxable in-
come (determined as provided in sec-
tion 1373(b) of the Code) or net oper-
ating loss (determined as provided in
section 1374(c) of the Code) for each
taxable year of the corporation begin-
ning after December 31, 1962, unless
such computations were made on the
corporation’s returns of income for
each of such years. In order for an elec-
tion under this paragraph to be effec-
tive, it must be accompanied by the
consents of certain shareholders as pro-
vided in subparagraph (3) of this para-
graph.

(3) Consents by shareholders. An elec-
tion by a corporation pursuant to this
paragraph must be accompanied by the
consent of each person who was a
shareholder of the corporation at any
time during any taxable year of the
corporation beginning after December
31, 1962, and ending before April 15,
1966. This includes persons who may
not be shareholders on the date the
election is filed. Where stock of the
corporation was owned by a husband
and wife as community property (or
the income from which was community
property), or was owned by tenants in
common, joint tenants, or tenants by
the entirety, each person who had a
community interest in such stock and
each tenant in common, joint tenant,
and tenant by the entirety must con-
sent to the election. The consent of a
minor shall be made by the minor or by
his legal guardian, or by his natural
guardian if no legal guardian has been
appointed. The consent of an estate
shall be made by the executor or ad-
ministrator thereof. If a person who is
required to file a consent under this
subparagraph is deceased, the executor
or administrator of such person’s es-
tate, or other person charged with the
property of such person, shall file the
required consent. The consent of each
shareholder shall be in the form of a
statement signed by the shareholder in
which he states that he consents to the
election by the corporation under this
paragraph. Each of such statements
shall set forth the name and address of
the corporation and of the shareholder;
the number of shares of stock of the
corporation owned by such shareholder

at any time during any taxable year of
the corporation beginning after Decem-
ber 31, 1962; the date (or dates) on
which such stock was acquired, and, if
disposed of, the date (or dates) of dis-
position; and the internal revenue offi-
cer with whom the shareholder’s in-
come tax returns have been filed for
each of such taxable years in which he
owned any such stock. In addition, a
consent under this paragraph is not ef-
fective unless (i) the statutory period
for assessment of any deficiency for
each taxable year for which there
would be a deficiency attributable to
the election and consents under this
paragraph has not expired on the date
the election and consents under this
paragraph are filed, and (ii) there is in-
cluded in, or attached to, the state-
ment of consent a written consent that
the statutory period for assessment of
any deficiency for any taxable year (to
the extent that such deficiency is at-
tributable to the election and consents
under this paragraph) shall not expire
before the expiration of 1 year after the
date the election and consents under
this paragraph are filed. Each of the
statements of consent under this sub-
paragraph shall be filed with the cor-
poration’s election under this para-
graph. The consents of all shareholders
may be incorporated in one statement.

(4) Election and consents are binding.
The election and consents under this
paragraph are binding and may not be
withdrawn.

(c) New shareholders. Section
1372(e)(1) of the Code provides that an
election by a corporation under section
1372(a) of the Code shall terminate if
certain new shareholders do not con-
sent to such election within the time
prescribed by regulations. New share-
holders of a corporation which makes
an election under paragraph (b) of this
section may not have consented to the
corporation’s election under section
1372(a) of the Code within such pre-
scribed time as a result of a termi-
nation of such election under section
1372(e)(5) of the Code prior to the enact-
ment of Pub. L. 89–389. Therefore, not-
withstanding the provisions of section
1372(e)(1) of the Code, and the regula-
tions thereunder, an election by a cor-
poration under section 1372(a) of the
Code shall not be treated as terminated
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for the failure of any new shareholder
to file a timely consent under section
1372(e)(1) of the Code, for any of the
taxable years of the corporation be-
tween and including the earliest tax-
able year determined under subpara-
graph (1) of this paragraph, and the
taxable year during which the corpora-
tion files an election under paragraph
(b) of this section, if—

(1) The corporation’s election under
section 1372(a) of the Code would have
terminated for a taxable year under
section 1372(e)(5) of the Code in the
event it had not made an election
under paragraph (b) of this section, and

(2) A proper consent under section
1372(e)(1) of the Code is filed by such
new shareholder with the corporation’s
election under paragraph (b) of this
section.

[T.D. 6912, 32 FR 3343, Feb. 28, 1967. Redesig-
nated by T.D. 8435, 57 FR 43896, Sept. 23, 1992]

§ 301.9100–20T Election to treat certain
distributions as made on the last
day of the taxable year.

(a) In general. Section 233(b) of the
Revenue Act of 1964 (78 Stat. 112)
amends the Internal Revenue Code of
1954 by adding to section 1375 a new
subsection (e) (relating to certain dis-
tributions after close of taxable year).
Section 1375(e) provides that a corpora-
tion, with the consent of its share-
holders, may elect, for purposes of
chapter 1 of the Code, to treat a dis-
tribution of money made after the
close of the taxable year as made, and
as received by its shareholders, on the
last day of such taxable year if the fol-
lowing conditions are satisfied:

(1) The corporation makes a distribu-
tion of money to its shareholders on or
before the 15th day of the third month
following the close of a taxable year
with respect to which it was an elect-
ing small business corporation within
the meaning of section 1371(b);

(2) Such distribution is made pursu-
ant to a resolution of the corporation’s
board of directors, adopted before the
close of such taxable year, to distribute
to its shareholders all or a part of the
proceeds of one or more sales of capital
assets, or of property described in sec-
tion 1231(b), made during such taxable
year; and

(3) Each shareholder on the day such
distribution is received—

(i) Owns the same proportion of the
stock of the corporation on such day as
he owned on the last day of such tax-
able year, and

(ii) Consents to such election. Sec-
tion 1375(e) applies only with respect to
taxable years of corporations beginning
after December 31, 1957.

(b) Time and manner for making elec-
tion—(1) Taxable years ending after Feb-
ruary 26, 1964. For taxable years ending
after February 26, 1964, an election
under section 1375(e) with respect to a
taxable year shall be made by attach-
ing to the corporation income tax re-
turn for such taxable year, filed not
later than the time (including exten-
sions thereof) prescribed by law, the
following documents:

(i) A statement that the corporation
elects the application of section 1375(e)
and the date and amount of each dis-
tribution to which the election applies;

(ii) A copy of the resolution of the
board of directors referred to in para-
graph (a)(2) of this section; and

(iii) A statement of the consent of
each shareholder of the corporation
containing the information required
by, and filed in the manner provided in,
paragraph (c) of this section.

(2) Taxable years beginning after De-
cember 31, 1957, and ending on or before
February 26, 1964. For taxable years be-
ginning after December 31, 1957, and
ending on or before February 26, 1964,
an election under section 1375(e) with
respect to a taxable year shall be made
on or before June 25, 1964, by either at-
taching the documents described in
subparagraph (1) of this paragraph to
its income tax return for such taxable
year, or by filing such documents with
the district director with whom the
corporation has filed, or intends to file,
its income tax return for such taxable
year.

(3) Election is binding. An election
under subparagraph (1) or (2) of this
paragraph is binding and may not be
withdrawn.

(c) Shareholders’ consent. The consent
of a shareholder to an election under
section 1375(e) shall be in the form of a
statement signed by the shareholder in
which such shareholder consents to the
election of the corporation. Such
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shareholder’s consent is binding and
may not be withdrawn after a valid
election is made by the corporation.
Each person who is a shareholder of the
electing corporation must consent to
the election; thus, where stock of the
corporation is owned by a husband and
wife as community property (or the in-
come from which is community prop-
erty), or is owned by tenants in com-
mon, joint tenants, or tenants by the
entirety, each person having a commu-
nity interest in such stock and each
tenant in common, joint tenant, and
tenant by the entirety must consent to
the election. The consent of a minor
shall be made by the minor or by his
legal guardian, or his natural guardian
if no legal guardian has been ap-
pointed. The consent of an estate shall
be made by the executor or adminis-
trator thereof. The statement shall set
forth the name, address, and account

number of the corporation and of the
shareholder, the date the distribution
is received, the number and proportion
of the shares of stock of the corpora-
tion owned by him on the date the dis-
tribution is received, and the number
and proportion of such shares owned by
him on the last day of the taxable year
of the corporation with respect to
which the election is made. The con-
sents of all shareholders may be incor-
porated in one statement.

[T.D. 6719, 29 FR 4771, Apr. 3, 1964. Redesig-
nated by T.D. 8435, 57 FR 43896, Sept. 23, 1992]

§ 301.9100–21 References to other tem-
porary elections under various tax
acts.

Regulations regarding elections
under various other tax acts are found
at the following sections in title 26 of
the Code of Federal Regulations:

Section of 26 CFR Description of election

5c.168(f)(8)–2 .................................... Election to characterize transaction as a section 168(f)(8) lease, under the Economic Re-
covery Tax Act of 1981.

5c.1256–1 .......................................... Election with respect to property held on June 23, 1981, under section 508(c) of the Eco-
nomic Recovery Tax Act of 1981.

5c.1256–2 .......................................... Election with respect to taxable years beginning before June 23, 1981, and ending after
June 22, 1981, under section 509 of the Economic Recovery Tax Act of 1981.

7.48–1 ................................................ Election to have investment credit for movie and television films determined in accord-
ance with previous litigation, under the Tax Reform Act of 1976.

7.48–2 ................................................ Election of forty-percent method of determining investment credit for movie and television
films placed in service in a taxable year beginning before January 1, 1975, under the
Tax Reform Act of 1976.

7.48–3 ................................................ Election to apply the amendments made by sections 804 (a) and (b) of the Tax Reform
Act of 1976 to property described in section 50(a) of the Code.

7.57(d)–1 ........................................... Election with respect to straight line recovery of intangibles, under the Tax Reform Act of
1976.

11.402(a)(4)(B)–1 .............................. Election to treat an amount as a lump sum distribution, under the Employee Retirement
Income Security Act of 1974.

11.410–1 ............................................ Election by church to have participation, vesting, funding, etc., provisions apply, under
the Employee Retirement Income Security Act of 1974.

11.412(c)–7 ........................................ Election to treat certain retroactive plan amendments as made on the first day of the
plan year, under the Employee Retirement Income Security Act of 1974.

11.412(c)–11 ...................................... Election with respect to bonds, under the Employee Retirement Income Security Act of
1974.

11.415(c)(4)–1 ................................... Special elections for section 403(b) annuity contracts purchased by educational institu-
tions, hospitals and home health service agencies, under the Employee Retirement In-
come Security Act of 1974.

12.4 .................................................... Election of Class Life Asset Depreciation Range System (ADR), under the Revenue Act
of 1971.

12.7 .................................................... Election to be treated as a DISC, under the Revenue Act of 1971.
12.8 .................................................... Elections with respect to net leases of real property, under the Revenue Act of 1971.
12.9 .................................................... Election to postpone determination with respect to the presumption described in section

183(d), under the Revenue Act of 1971.
15.1–1 ................................................ Elections to deduct, relating to exploration expenditures in the case of mining.
15.1–2 ................................................ Revocation of election to deduct, relating to exploration expenditures in the case of min-

ing.
15.1–3 ................................................ Elections as to methods of recapture, relating to exploration expenditures in the case of

mining.
18.1361–1 .......................................... Election to treat qualified subchapter S trust as a trust described in section

1361(c)(2)(A)(i), under the Subchapter S Revision Act of 1982.
18.1362–1 .......................................... Election to be an S corporation, under the Subchapter S Revision Act of 1982.
18.1362–3 .......................................... Revocation of election, under the Subchapter S Revision Act of 1982.
18.1362–5 .......................................... Election not to have new passive income rules apply during 1982, under the Subchapter

S Revision Act of 1982.
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Section of 26 CFR Description of election

18.1371–1 .......................................... Election to treat distributions as dividends during certain post-termination transition peri-
ods, under the Subchapter S Revision Act of 1982.

18.1377–1 .......................................... Election to terminate year, under the Subchapter S Revision Act of 1982.
18.1379–2 .......................................... Special rules for all elections, consents, and refusals, under the Subchapter S Revision

Act of 1982.
22.0 .................................................... Certain estate taxes elections under the Economic Recovery Tax Act of 1981.
23.1 .................................................... Election and eligibility to treat interests in property held jointly on December 31, 1976, as

qualified joint interests, under the Revenue Act of 1978.

[T. D. 8435, 57 FR 43894, Sept. 23, 1992]

PART 302—TAXES UNDER THE
INTERNATIONAL CLAIMS SETTLE-
MENT ACT, AS AMENDED AU-
GUST 9, 1955

Sec.
302.1 Statutory provisions and Executive

order; section 212 of the International
Claims Settlement Act, and Executive
Order 10644.

302.1–1 Definitions.
302.1–2 Application of regulations.
302.1–3 Protection of internal revenue prior

to tax determination.
302.1–4 Computation of taxes.
302.1–5 Payment of taxes.
302.1–6 Interest and penalties.
302.1–7 Claims for credit or refund.

AUTHORITY: Sec. 7805, I.R.C. 1954; 68A Stat.
917; 26 U.S.C. 7805, and sec. 212 of the Inter-
national Claims Settlement Act of 1949, as
added by the Act of Aug. 9, 1955, Pub. L. 285,
84th Cong., 69 Stat. 562, unless otherwise
noted.

SOURCE: T.D. 6470, 25 FR 6470, July 9, 1960,
unless otherwise noted.

§ 302.1 Statutory provisions and Exec-
utive order; section 212 of the Inter-
national Claims Settlement Act, and
Executive Order 10644.

SEC. 212. (a) The vesting in any officer or
agency designated by the President under
this title of any property or the receipt by
such designee of any earnings, increment, or
proceeds thereof shall not render inappli-
cable any Federal, State, Territorial, or
local tax for any period before or after such
vesting.

(b) The officer or agency designated by the
President under this title shall, notwith-
standing the filing of any claim or the insti-
tution of any suit under this title, pay any
tax incident to any such property, or the
earnings, increment, or proceeds thereof, at
the earliest time appearing to him to be not
contrary to the interest of the United
States. The former owner shall not be liable
for any such tax accruing while such prop-
erty, earnings, increment, or proceeds are

held by such designee, unless they are re-
turned pursuant to this title without pay-
ment of such tax by the designee. Every such
tax shall be paid by the designee to the same
extent, as nearly as may be deemed prac-
ticable, as though the property had not been
vested, and shall be paid only out of the
property, or earnings, increment, or proceeds
thereof, to which they are incident or out of
other property acquired from the same
former owner, or earnings, increment, or
proceeds thereof. No tax liability may be en-
forced from any property or the earnings, in-
crement, or proceeds thereof while held by
the designee except with his consent. Where
any property is transferred otherwise than
pursuant to section 207(a) or 207(b) hereof,
the designee may transfer the property free
and clear of any tax, except to the extent of
any lien for a tax existing and perfected at
the date of vesting, and the proceeds of such
transfer shall, for tax purposes, replace the
property in the hands of the designee.

(c) Subject to the provisions of subsection
(b) of this section, the manner of computing
any Federal taxes, including without limita-
tion by reason of this enumeration, the ap-
plicability in such computation of credits,
deductions, and exemptions to which the
former owner is or would be entitled, and the
time and manner of any payment of such
taxes and the extent of any compliance by
the designee with provisions of Federal law
and regulations applicable with respect to
Federal taxes, shall be in accordance with
regulations prescribed by the Secretary of
the Treasury to effectuate this section. Stat-
utes of limitations on assessments, collec-
tion, refund, or credit of Federal taxes shall
be suspended with respect to any vested
property or the earnings, increment, or pro-
ceeds thereof, while vested and for six
months thereafter; but no interest shall be
paid upon any refund with respect to any pe-
riod during which the statute of limitations
is so suspended.

(d) The word ‘‘tax’’ as used in this section
shall include, without limitation by reason
of this enumeration, any property, income,
excess-profits, war-profits, excise, estate,
and employment tax, import duty, and spe-
cial assessment; and also any interest, pen-
alty, additional amount, or addition thereto
not arising from any act, omission, neglect,
failure, or delay on the part of the designee.
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