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The opportunity for a hearing before an
ALJ assures more impartiality and the ap-
pearance of more impartiality than a deci-
sion made by one agency official concerning
other officials of the same agency. The De-
partment expects that agency decisions
based on a hearing record would more likely
survive later judicial review.

Under the regulation, another person or or-
ganization would be allowed to participate as
a third party or amicus curiae if the ALJ de-
termines that the petitioner has a legitimate
interest in the proceedings, that participa-
tion will not duly delay the outcome, and
that petitioner’s participation may con-
tribute materially to the disposition of the
proceedings.

The Department received comments on the
proposed opportunity for a hearing before an
administrative law judge. Some commenters
were primarily concerned that by invoking a
hearing before the ALJ with the procedural
safeguards adopted from the Administrative
Procedure Act (APA) (5 U.S.C. 554–557), the
complainant would lose the right to a de
novo review of the agency’s final decision,
because the APA allows a Federal court only
to determine if the agency’s final decisions
are ‘‘arbitrary and capricious’’ (5 U.S.C.
706(2)(A)). It is beyond our jurisdiction to
specify that a de novo review is available to
complaints seeking judicial review of final
agency decisions. This issue is for the courts
to decide. That is also true for the issue of
the availability of a private right of action,
either without invoking our compliance pro-
cedures or after the issuance of letters of
findings.

Given the inherent conflicts of interest in
situations where complaints allege discrimi-
nation on the part of the Department, it is
critically important to ensure that a com-
plaint be reviewed in a fair, independent
process. The availability of a hearing before
an independent ALJ would provide the ap-
pearance as well as the actuality of an im-
partial compliance mechanism. The Depart-
ment has therefore included the provision for
a hearing in the final regulation.

One comment requested the addition of a
provision whereby the Department would
award attorneys fees to complainants. An-
other comment suggested that the Equal Ac-
cess to Justice Act (5 U.S.C. 504) might pro-
vide for the award of fees. Nothing contained
in title V of the Rehabilitation Act provides
for the agency award of attorneys fees in ad-
ministrative proceedings other than those
involving Federal employment. Nor does the
EAJA and the Department’s implementing
regulations at 28 CFR part 24 provide for
such awards in hearings conducted under
§ 39.170(k). We have therefore included no at-
torneys fee provision in the current regula-
tions.

Under paragraph (1), the CAO renders a
final agency decision after appeal without a

hearing or after a hearing. The CAO directs
appropriate remedial action if discrimina-
tion is found. The CAO’s decision will in-
volve reviewing the entire file, including the
investigation report, letter of findings, and,
if a hearing was held, the hearing record and
recommended decision of the administrative
law judge. The decision shall be made within
60 days of receipt of the complaint file or the
hearing record.

One commenter objected to the require-
ment in subparagraph (l)(1) that the CAO ex-
plain specifically a decision to reject or mod-
ify the ALJ’s proposed findings, arguing that
it would inappropriately limit the CAO’s
consideration of the issues. We have adopted
the suggestion and eliminated the require-
ment.

In response to recommendations from the
Department’s CAO and the Drug Enforce-
ment Administration’s ALJ, some changes
have been made in the compliance proce-
dures. Among the changes are a new require-
ment that the ALJ provide findings to all
parties, not just the CAO, an added provision
for filing exceptions to an ALJ’s rec-
ommended decision, a delineation of the au-
thorities of the ALJ, and a clarification of
the responsibility for supervising compliance
with the final agency decision between the
Responsible Official and the CAO.

The Department also received some com-
ments on the appropriateness of providing
for an appeal by either the complainant or
respondent. Some commenters objected to
allowing a respondent to obtain an adminis-
trative appeal because it could delay rem-
edying discrimination. On the other hand, an
impartial adjudicatory mechanism would re-
quire that opportunity is provided for both
sides to appeal. For this reason, the Depart-
ment finds it necessary and appropriate for
both complainant and respondent to have
the right to an administrative appeal.
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Subpart A—Minimum Standards
for Inmate Grievance Procedures

§ 40.1 Definitions.
For the purposes of this part—
(a) Act means the Civil Rights of In-

stitutionalized Persons Act, Public
Law 96–247, 94 Stat. 349 (42 U.S.C. 1997).

(b) Applicant means a state or polit-
ical subdivision of a state that submits
to the Attorney General a request for
certification of a grievance procedure.

(c) Attorney General means the Attor-
ney General of the United States or the
Attorney General’s designees.

(d) Grievance means a written com-
plaint by an inmate on the inmate’s
own behalf regarding a policy applica-
ble within an institution, a condition
in an institution, an action involving
an inmate of an institution, or an inci-
dent occurring within an institution.
The term ‘‘grievance’’ does not include
a complaint relating to a parole deci-
sion.

(e) Inmate means an individual con-
fined in an institution for adults, who
has been convicted of a crime.

(f) Institution means a jail, prison, or
other correctional facility, or pretrial
detention facility that houses adult in-
mates and is owned, operated, or man-
aged by or provides services on behalf
of a State or political subdivision of a
State.

(g) State means a State of the United
States, the District of Columbia, the
commonwealth of Puerto Rico, or any

of the territories and possessions of the
United States.

(h) Substantial compliance means that
there is no omission of any essential
part from compliance, that any omis-
sion consists only of an unimportant
defect or omission, and that there has
been a firm effort to comply fully with
the standards.

§ 40.2 Adoption of procedures.
Each applicant seeking certification

of its grievance procedure for purposes
of the Act shall adopt a written griev-
ance procedure. Inmates and employees
shall be afforded an advisory role in
the formulation and implementation of
a grievance procedure adopted after the
effective date of these regulations, and
shall be afforded an advisory role in re-
viewing the compliance with the stand-
ards set forth herein of a grievance pro-
cedure adopted prior to the effective
date of these regulations.

§ 40.3 Communication of procedures.
The written grievance procedure

shall be readily available to all em-
ployees and inmates of the institution.
Additionally, each inmate and em-
ployee shall, upon arrival at the insti-
tution, receive written notification and
an oral explanation of the procedure,
including the opportunity to have
questions regarding the procedure an-
swered orally. The written procedure
shall be available in any language spo-
ken by a significant portion of the in-
stitution’s population, and appropriate
provisions shall be made for those not
speaking those languages, as well as
for the impaired and the handicapped.

§ 40.4 Accessibility.
Each inmate shall be entitled to in-

voke the grievance procedure regard-
less of any disciplinary, classification,
or other administrative or legislative
decision to which the inmate may be
subject. The institution shall ensure
that the procedure is accessible to im-
paired and handicapped inmates.

§ 40.5 Applicability.
The grievance procedure shall be ap-

plicable to a broad range of complaints
and shall state specifically the types of
complaints covered and excluded. At a
minimum, the grievance procedure
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