
750

28 CFR Ch. I (7–1–01 Edition)Pt. 41

minimum standards or is otherwise fair
and effective. Certification shall not
indicate approval of the use or applica-
tion of the grievance procedure in a
particular case.

[Order No. 1955–95, 60 FR 13904, Mar. 15, 1995]

PART 41—IMPLEMENTATION OF EX-
ECUTIVE ORDER 12250, NON-
DISCRIMINATION ON THE BASIS
OF HANDICAP IN FEDERALLY AS-
SISTED PROGRAMS
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APPENDIX A TO PART 41—LEADERSHIP AND CO-
ORDINATION OF NONDISCRIMINATION LAWS

AUTHORITY: Executive Order 12250, 45 FR
72995; sec. 504, Rehabilitation Act of 1973,
Pub. L. 93–112, 87 Stat. 394 (29 U.S.C. 794); sec.
111(a), Rehabilitation Act Amendments of
1974, Pub. L. 93–516, 88 Stat. 1619 (29 U.S.C.
706).

SOURCE: 43 FR 2132, Jan. 13, 1978, unless
otherwise noted. Redesignated at 46 FR 40686,
40687, Aug. 11, 1981.

EFFECTIVE DATE NOTE: At 46 FR 40687, Aug.
11, 1981, the application of part 41 with re-
spect to mass transportation was suspended
until further notice.

Subpart A—Federal Agency
Responsibilities

§ 41.1 Purpose.

The purpose of this part is to imple-
ment Executive Order 12250, which re-
quires the Department of Justice to co-
ordinate the implementation of section
504 of the Rehabilitation Act of 1973.

[43 FR 2132, Jan. 13, 1978. Redesignated and
amended at 46 FR 40686, 40687, Aug. 11, 1981]

§ 41.2 Application.

This part applies to each Federal de-
partment and agency that is empow-
ered to extend Federal financial assist-
ance.

§ 41.3 Definitions.

As used in this regulation, the term:
(a) Executive Order means Executive

Order 12250, titled ‘‘Leadership and Co-
ordination of Nondiscrimination
Laws,’’ issued November 2, 1980.

(b) Section 504 means section 504 of
the Rehabilitation Act of 1973, Public
Law 93–112, as amended by the Reha-
bilitation Act Amendments of 1974,
Public Law 93–516, 29 U.S.C. 794.

(c) Agency means a Federal depart-
ment or agency that is empowered to
extend financial assistance.

(d) Recipient means any State or its
political subdivision, any instrumen-
tality of a State or its political sub-
division, any public or private agency,
institution, organization, or other enti-
ty, or any person to which Federal fi-
nancial assistance is extended directly
or through another recipient, including
any successor, assignee, or transferee
of a recipient, but excluding the ulti-
mate beneficiary of the assistance.

(e) Federal financial assistance means
any grant, loan, contract (other than a
procurement contract or a contract of
insurance or guaranty), or any other
arrangement by which the agency pro-
vides or otherwise makes available as-
sistance in the form of:

(1) Funds;
(2) Services of Federal personnel; or
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(3) Real and personal property or any
interest in or use of such property, in-
cluding:

(i) Transfers or leases of such prop-
erty for less than fair market value or
for reduced consideration; and

(ii) Proceeds from a subsequent
transfer or lease of such property if the
Federal share of its fair market value
is not returned to the Federal Govern-
ment.

(f) Facility means all or any portion
of buildings, structures, equipment,
roads, walks, parking lots, or other
real or personal property or interest in
such property.

[43 FR 2132, Jan. 13, 1978. Redesignated and
amended at 46 FR 40686, 40687, Aug. 11, 1981]

§ 41.4 Issuance of agency regulations.

(a) Each agency shall issue, after no-
tice and opportunity for comment, a
regulation to implement section 504
with respect to the programs and ac-
tivities to which it provides assistance.
The regulation shall be consistent with
this part.

(b) Each agency shall issue a notice
of proposed rulemaking no later than
90 days after the effective date of this
part. Each agency shall issue a final
regulation no later than 135 days after
the end of the period for comment on
its proposed regulation: Provided, That
the agency shall submit its proposed
final regulation to the Assistant Attor-
ney General, Civil Rights Division, De-
partment of Justice, for review at least
45 days before it is to be issued.

(c) Each such agency regulation
shall:

(1) Define appropriate terms, con-
sistent with the definitions set forth in
§ 41.3 and with the standards for deter-
mining who are handicapped persons
set forth in subpart B of this part; and

(2) Prohibit discriminatory practices
against qualified handicapped persons
in employment and in the provision of
aid, benefits, or services, consistent
with the guidelines set forth in subpart
C of this part.

The regulation shall include, where ap-
propriate, specific provisions adapted
to the particular programs and activi-

ties receiving financial assistance from
the agency.

[43 FR 2132, Jan. 13, 1978. Redesignated and
amended at 46 FR 40686, 40687, Aug. 11, 1981]

§ 41.5 Enforcement.

(a) Each agency shall establish a sys-
tem for the enforcement of section 504
and its implementing regulation with
respect to the programs and activities
to which it provides assistance. The
system shall include:

(1) The enforcement and hearing pro-
cedures that the agency has adopted
for the enforcement of title VI of the
Civil Rights Act of 1964, and

(2) A requirement that recipients
sign assurances of compliance with sec-
tion 504.

(b) Each agency regulation shall also
include requirements that recipients:

(1) Notify employees and bene-
ficiaries of their rights under section
504,

(2) Conduct a self-evaluation of their
compliance with section 504, with the
assistance of interested persons, in-
cluding handicapped persons or organi-
zations representing handicapped per-
sons, and

(3) Otherwise consult with interested
persons, including handicapped persons
or organizations representing handi-
capped persons, in achieving compli-
ance with section 504.

§ 41.6 Interagency cooperation.

(a) Where each of a substantial num-
ber of recipients is receiving assistance
for similar or related purposes from
two or more agencies or where two or
more agencies cooperate in admin-
istering assistance for a given class of
recipients, the agencies shall:

(1) Coordinate compliance with sec-
tion 504, and

(2) Designate one of the agencies as
the primary agency for section 504
compliance purposes.

(b) Any agency conducting a compli-
ance review or investigating a compli-
ant of an alleged section 504 violation
shall notify any other affected agency
upon discovery of its jurisdiction and
shall inform it of the findings made.
Reviews or investigations may be made
on a joint basis.
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§ 41.7 Coordination with sections 502
and 503.

(a) Agencies shall consult with the
Architectural and Transportation Bar-
riers Compliance Board in developing
requirements for the accessibility of
new facilities and alterations, as re-
quired in § 41.58, and shall coordinate
with the Board in enforcing such re-
quirements with respect to facilities
that are subject to section 502 of the
Rehabilitation Act of 1973, as amended,
as well as to section 504.

(b) Agencies shall coordinate with
the Department of Labor in enforcing
requirements concerning employment
discriminination with respect to recipi-
ents that are also federal contractors
subject to section 503 of the Rehabilita-
tion Act of 1973, as amended.

Subpart B—Standards for Deter-
mining Who Are Handi-
capped Persons

§ 41.31 Handicapped person.

(a) Handicapped person means any
person who has a physical or mental
impairment that substantially limits
one or more major life activities, has a
record of such an impairment, or is re-
garded as having such an impairment.

(b) As used in paragraph (a) of this
section, the phrase:

(1) Physical or mental impairment
means:

(i) Any physiological disorder or con-
dition, cosmetic disfigurement, or ana-
tomical loss affecting one or more of
the following body systems: Neuro-
logical; musculoskeletal; special sense
organs; respiratory, including speech
organs; cardiovascular; reproductive;
digestive; genitourinary; hemic and
lymphatic; skin; and endocrine; or

(ii) Any mental or psychological dis-
order, such as mental retardation, or-
ganic brain syndrome, emotional or
mental illness, and specific learning
disabilities.

The term ‘‘physical or mental impair-
ment’’ includes, but is not limited to,
such diseases and conditions as ortho-
pedic, visual, speech, and hearing im-
pairments, cerebral palsy, epilepsy,
muscular dystrophy, multiple sclerosis,
cancer, heart disease, diabetes, mental

retardation, emotional illness, and
drug addiction and alcoholism.

(2) Major life activities means func-
tions such as caring for one’s self, per-
forming manual tasks, walking, seeing,
hearing, speaking, breathing, learning,
and working.

(3) Has a record of such an impairment
means has a history of, or has been
misclassified as having, a mental or
physical impairment that substantially
limits one or more major life activi-
ties.

(4) Is regarded as having an impairment
means:

(i) Has a physical or mental impair-
ment that does not substantially limit
major life activities but is treated by a
recipient as constituting such a limita-
tion;

(ii) Has a physical or mental impair-
ment that substantially limits major
life activities only as a result of the at-
titudes of others toward such impair-
ment; or

(iii) Has none of the impairments de-
fined in paragraph (b)(1) of this section
but is treated by a recipient as having
such an impairment.

§ 41.32 Qualified handicapped person.

Qualified handicapped person means:
(a) With respect to employment, a

handicapped person who, with reason-
able accommodation, can perform the
essential functions of the job in ques-
tion and

(b) With respect to services, a handi-
capped person who meets the essential
eligibility requirements for the receipt
of such services.

Subpart C—Guidelines for Deter-
mining Discriminatory Prac-
tices

GENERAL

§ 41.51 General prohibitions against
discrimination.

(a) No qualified handicapped person,
shall, on the basis of handicap, be ex-
cluded from participation in, be denied
the benefits of, or otherwise be sub-
jected to discrimination under any pro-
gram or activity that receives or bene-
fits from federal financial assistance.
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