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ruling on his or her objections to the
deposition conduct or proceedings.

[Order No. 2203–99, 64 FR 7076, Feb. 12, 1999]

§ 68.23 Motion to compel response to
discovery; sanctions.

(a) If a deponent fails to answer a
question asked, or a party upon whom
a discovery request is made pursuant
to §§ 68.18 through 68.22 fails to respond
adequately or objects to the request or
to any part thereof, or fails to permit
inspection as requested, the discov-
ering party may move the Administra-
tive Law Judge for an order compelling
a response or inspection in accordance
with the request. A party who has
taken a deposition or has requested ad-
missions or has served interrogatories
may move to determine the sufficiency
of the answers or objections thereto.
Unless the objecting party sustains his
or her burden of showing that the ob-
jection is justified, the Administrative
Law Judge may order that an answer
be served. If the Administrative Law
Judge determines that an answer does
not comply with the requirements of
the rules in this part, he or she may
order either that the matter is admit-
ted or that an amended answer be
served.

(b) The motion shall set forth and in-
clude:

(1) The nature of the questions or re-
quest;

(2) The response or objections of the
party upon whom the request was
served;

(3) Arguments in support of the mo-
tion; and

(4) A certification that the movant
has in good faith conferred or at-
tempted to confer with the person or
party failing to make the discovery in
an effort to secure information or ma-
terial without action by the Adminis-
trative Law Judge.

(c) If a party, an officer or an agent
of a party, or a witness, fails to comply
with an order, including, but not lim-
ited to, an order for the taking of a
deposition, the production of docu-
ments, the answering of interrog-
atories, a response to a request for ad-
missions, or any other order of the Ad-
ministrative Law Judge, the Adminis-
trative Law Judge may, for the pur-
poses of permitting resolution of the

relevant issues and disposition of the
proceeding and to avoid unnecessary
delay, take the following actions:

(1) Infer and conclude that the admis-
sion, testimony, documents, or other
evidence would have been adverse to
the non-complying party;

(2) Rule that for the purposes of the
proceeding the matter or matters con-
cerning which the order was issued be
taken as established adversely to the
non-complying party;

(3) Rule that the non-complying
party may not introduce into evidence
or otherwise rely upon testimony by
such party, officer, or agent, or the
documents or other evidence, in sup-
port of or in opposition to any claim or
defense;

(4) Rule that the non-complying
party may not be heard to object to in-
troduction and use of secondary evi-
dence to show what the withheld ad-
mission, testimony, documents, or
other evidence would have shown;

(5) Rule that a pleading, or part of a
pleading, or a motion or other submis-
sion by the non-complying party, con-
cerning which the order was issued, be
stricken, or that a decision of the pro-
ceeding be rendered against the non-
complying party, or both;

(6) In the case of failure to comply
with a subpoena, the Administrative
Law Judge may also take the action
provided in § 68.25(e); and

(7) In ruling on a motion made pursu-
ant to this section, the Administrative
Law Judge may make and enter a pro-
tective order such as he or she is au-
thorized to enter on a motion made
pursuant to § 68.42.

(d) Evasive or incomplete response. For
the purposes of this section, an evasive
or incomplete response to discovery
may be treated as a failure to respond.

[Order No. 2203–99, 64 FR 7076, Feb. 12, 1999]

§ 68.24 Use of depositions at hearings.

(a) Generally. At the hearing, any
part or all of a deposition, so far as ad-
missible, may be used against any
party who was present or represented
at the taking of the deposition or who
had due notice thereof, in accordance
with any one of the following provi-
sions:

VerDate 11<MAY>2000 07:48 Jul 12, 2001 Jkt 194102 PO 00000 Frm 00224 Fmt 8010 Sfmt 8010 Y:\SGML\194102T.XXX pfrm09 PsN: 194102T


		Superintendent of Documents
	2014-12-17T15:56:10-0500
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




