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Subpart A—General

§ 4901.1 Purpose and scope.
This part contains the general rules

of the PBGC implementing the Free-
dom of Information Act. This part sets
forth generally the categories of
records accessible to the public, the

types of records subject to prohibitions
or restrictions on disclosure, and the
procedure whereby members of the
public may obtain access to and in-
spect and copy information from
records in the custody of the PBGC.

§ 4901.2 Definitions.

In addition to terminology in part
4001 of this chapter, as used in this
part—

Agency, person, party, rule, rule-
making, order, and adjudication have the
meanings attributed to these terms by
the definitions in 5 U.S.C. 551, except
where the context demonstrates that a
different meaning is intended, and ex-
cept that for purposes of the Freedom
of Information Act the term agency as
defined in 5 U.S.C. 551 includes any ex-
ecutive department, military depart-
ment, Government corporation, Gov-
ernment controlled corporation, or
other establishment in the executive
branch of the Government (including
the Executive Office of the President)
or any independent regulatory agency.

Disclosure officer means the des-
ignated official in the Communications
and Public Affairs Department, PBGC.

FOIA means the Freedom of Informa-
tion Act, as amended (5 U.S.C. 552).

Working day means any weekday ex-
cepting Federal holidays.

§ 4901.3 Disclosure facilities.

(a) Public reference room. The PBGC
will maintain a public reference room
in its offices located at 1200 K Street
NW., Washington, DC 20005–4026, where-
in persons may inspect and copy all
records made available for such pur-
poses under this part.

(b) No withdrawal of records. No per-
son may remove any record made
available for inspection or copying
under this part from the place where it
is made available except with the writ-
ten consent of the General Counsel of
the PBGC.
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§ 4901.4 Information maintained in
public reference room.

The PBGC shall make available in its
public reference room for inspection
and copying without formal request—

(a) Information published in the FED-
ERAL REGISTER. Copies of FEDERAL
REGISTER documents published by the
PBGC, and copies of FEDERAL REGISTER
indexes;

(b) Information in PBGC publications.
Copies of informational material, such
as press releases, pamphlets, and other
material ordinarily made available to
the public without cost as part of a
public information program;

(c) Rulemaking proceedings. All papers
and documents made a part of the offi-
cial record in administrative pro-
ceedings conducted by the PBGC in
connection with the issuance, amend-
ment, or revocation of rules and regu-
lations or determinations having gen-
eral applicability or legal effect with
respect to members of the public or a
class thereof (with a register being
kept to identify the persons who in-
spect the records and the times at
which they do so);

(d) Except to the extent that deletion
of identifying details is required to pre-
vent a clearly unwarranted invasion of
personal privacy (in which case the jus-
tification for the deletion shall be fully
explained in writing)—

(1) Adjudication proceedings. Final
opinions, orders, and (except to the ex-
tent that an exemption provided by
FOIA must be asserted in the public in-
terest to prevent a clearly unwarranted
invasion of personal privacy or viola-
tion of law or to ensure the proper dis-
charge of the functions of the PBGC)
other papers and documents made a
part of the official record in adjudica-
tion proceedings conducted by the
PBGC,

(2) Policy statements and interpreta-
tions. Statements of policy and inter-
pretations affecting a member of the
public which have been adopted by the
PBGC and which have not been pub-
lished in the FEDERAL REGISTER, and

(3) Staff manuals and instructions. Ad-
ministrative staff manuals and instruc-
tions to staff issued by the PBGC that
affect any member of the public, and

(e) Indexes to certain records. Current
indexes (updated at least quarterly)

identifying materials described in
paragraph (a)(2) of FOIA and paragraph
(d) of this section.

§ 4901.5 Disclosure of other informa-
tion.

(a) In general. Upon the request of
any person submitted in accordance
with subpart B of this part, the disclo-
sure officer shall make any document
(or portion thereof) from the records of
the PBGC in the custody of any official
of the PBGC available for inspection
and copying unless exempt from disclo-
sure under the provisions of subsection
(b) of FOIA and subpart C of this part.
The subpart B procedures must be used
for records that are not made available
in the PBGC’s public reference room
under § 4901.4 and may be used for
records that are available in the public
reference room. Records that could be
produced only by manipulation of ex-
isting information (such as computer
analyses of existing data), thus cre-
ating information not previously in
being, are not records of the PBGC and
are not required to be furnished under
FOIA.

(b) Discretionary disclosure. Notwith-
standing the applicability of an exemp-
tion under subsection (b) of FOIA and
subpart C of this part (other than an
exemption under paragraph (b)(1) or
(b)(3) of FOIA and § 4901.21 (a)(2) and
(a)(3)), the disclosure officer may (sub-
ject to 18 U.S.C. 1905 and § 4901.21(a)(1))
make any document (or portion there-
of) from the records of the PBGC avail-
able for inspection and copying if the
disclosure officer determines that dis-
closure furthers the public interest and
does not impede the discharge of any of
the functions of the PBGC.

Subpart B—Procedure for Formal
Requests

§ 4901.11 Submittal of requests for ac-
cess to records.

A request to inspect or copy any
record subject to this subpart shall be
submitted in writing to the Disclosure
Officer, Communications and Public
Affairs Department, Pension Benefit
Guaranty Corporation, 1200 K Street
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NW., Washington, DC 20005–4026. To ex-
pedite processing, the words ‘‘FOIA re-
quest’’ should appear clearly on the re-
quest and its envelope.

§ 4901.12 Description of information
requested.

(a) In general. Each request should
reasonably describe the record or
records sought in sufficient detail to
permit identification and location with
a reasonable amount of effort. So far as
practicable, the request should specify
the subject matter of the record, the
place where and date or approximate
date when made, the person or office
that made it, and any other pertinent
identifying details.

(b) Deficient descriptions. If the de-
scription is insufficient to enable a
professional employee familiar with
the subject area of the request to lo-
cate the record with a reasonable
amount of effort, the disclosure officer
will notify the requester and, to the ex-
tent possible, indicate the additional
information required. Every reasonable
effort shall be made to assist a re-
quester in the identification and loca-
tion of the record or records sought.
Records will not be withheld merely
because it is difficult to find them.

(c) Requests for categories of records.
Requests calling for all records falling
within a reasonably specific category
will be regarded as reasonably de-
scribed within the meaning of this sec-
tion and paragraph (a)(3) of FOIA if the
PBGC is reasonably able to determine
which records come within the request
and to search for and collect them
without unduly interfering with PBGC
operations. If PBGC operations would
be unduly disrupted, the disclosure of-
ficer shall promptly notify the re-
quester and provide an opportunity to
confer in an attempt to reduce the re-
quest to manageable proportions.

§ 4901.13 Receipt by agency of request.
The disclosure officer shall note the

date and time of receipt on each re-
quest for access to records. A request
shall be deemed received and the period
within which action on the request
shall be taken, as set forth in § 4901.14
of this part, shall begin on the next
business day following such date, ex-
cept that a request shall be deemed re-

ceived only if and when the PBGC re-
ceives—

(a) A sufficient description under
§ 4901.12;

(b) Payment or assurance of payment
if required under § 4901.33(b); and

(c) The requester’s consent to pay
substantial search, review, and/or du-
plication charges under subpart D of
this part if the PBGC determines that
such charges may be substantial and so
notifies the requester. Consent may be
in the form of a statement that costs
under subpart D will be acceptable ei-
ther in any amount or up to a specified
amount. To avoid possible delay, a re-
quester may include such a statement
in a request.

§ 4901.14 Action on request.

(a) Time for action. Promptly and in
any event within 10 working days after
receipt of a disclosure request (subject
to extension under § 4901.16), the disclo-
sure officer shall take action with re-
spect to each requested item (or por-
tion of an item) under either paragraph
(b), (c), or (d) of this section.

(b) Request granted. If the disclosure
officer determines that the request
should be granted, the requester shall
be so advised and the records shall be
promptly made available to the re-
quester.

(c) Request denied. If the disclosure
officer determines that the request
should be denied, the requester shall be
so advised in writing with a brief state-
ment of the reasons for the denial, in-
cluding a reference to the specific ex-
emption(s) authorizing the denial and
an explanation of how each such ex-
emption applies to the matter with-
held. The denial shall also include the
name and title or position of the per-
son(s) responsible for the denial and
outline the appeal procedure available.

(d) Records not promptly located. As to
records that are not located in time to
make an informed determination, the
disclosure officer may deny the request
and so advise the requester in writing
with an explanation of the cir-
cumstances. The denial shall also in-
clude the name and title or position of
the person(s) responsible for the denial,
outline the appeal procedure available,
and advise the requester that the
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search or examination will be contin-
ued and that the denial may be with-
drawn, modified, or confirmed when
processing of the request is completed.

§ 4901.15 Appeals from denial of re-
quests.

(a) Submittal of appeals. If a disclosure
request is denied in whole or in part by
the disclosure officer, the requester
may file a written appeal within 30
days from the date of the denial or, if
later (in the case of a partial denial), 30
days from the date the requester re-
ceives the disclosed material. The ap-
peal shall state the grounds for appeal
and any supporting statements or ar-
guments, and shall be addressed to the
General Counsel, Pension Benefit Guar-
anty Corporation, 1200 K Street NW.,
Washington, DC 20005–4026. To expedite
processing, the words ‘‘FOIA appeal’’
should appear clearly on the appeal and
its envelope.

(b) Receipt and consideration of appeal.
The General Counsel shall note the
date and time of receipt on each appeal
and notify the requester thereof.
Promptly and in any event within 20
working days after receipt of an appeal
(subject to extension under § 4901.16),
the General Counsel shall issue a deci-
sion on the appeal.

(1) The General Counsel may deter-
mine de novo whether the denial of dis-
closure was in accordance with FOIA
and this part.

(2) If the denial appealed from was
under § 4901.14(d), the General Counsel
shall consider any supplementary de-
termination by the disclosure officer in
deciding the appeal.

(3) Unless otherwise ordered by the
court, the General Counsel may act on
an appeal notwithstanding the pend-
ency of an action for judicial relief in
the same matter and, if no appeal has
been filed, may treat such an action as
the filing of an appeal.

(c) Decision on appeal. As to each
item (or portion of an item) whose non-
disclosure is appealed, the General
Counsel shall either—

(1) Grant the appeal and so advise the
requester in writing, in which case the
records with respect to which the ap-
peal is granted shall be promptly made
available to the requester; or

(2) Deny the appeal and so advise the
requester in writing with a brief state-
ment of the reasons for the denial, in-
cluding a reference to the specific ex-
emption(s) authorizing the denial, an
explanation of how each such exemp-
tion applies to the matter withheld,
and notice of the provisions for judicial
review in paragraph (a)(4) of FOIA. The
General Counsel’s decision shall be the
final action of the PBGC with respect
to the request.

(d) Records of appeals. Copies of both
grants and denials of appeals shall be
collected in one file available in the
PBGC’s public reference room under
§ 4901.4(d)(1) and indexed under
§ 4901.4(e).

§ 4901.16 Extensions of time.

In unusual circumstances (as de-
scribed in subparagraph (a)(6)(B) of
FOIA), the time to respond to a disclo-
sure request under § 4901.14(a) or an ap-
peal under § 4901.15(b) may be extended
as reasonably necessary to process the
request or appeal. The disclosure offi-
cer (with the prior approval of the Gen-
eral Counsel) or the General Counsel,
as appropriate, shall notify the re-
quester in writing within the original
time period of the reasons for the ex-
tension and the date when a response is
expected to be sent. The maximum ex-
tension for responding to a disclosure
request shall be 10 working days, and
the maximum extension for responding
to an appeal shall be 10 working days
minus the amount of any extension on
the request to which the appeal relates.

§ 4901.17 Exhaustion of administrative
remedies.

If the disclosure officer fails to make
a determination to grant or deny ac-
cess to requested records, or the Gen-
eral Counsel does not make a decision
on appeal from a denial of access to
PBGC records, within the time pre-
scribed (including any extension) for
making such determination or deci-
sion, the requester’s administrative
remedies shall be deemed exhausted
and the requester may apply for judi-
cial relief under FOIA. However, since
a court may allow the PBGC additional
time to act as provided in FOIA, proc-
essing of the request or appeal shall
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continue and the requester shall be so
advised.

Subpart C—Restrictions on
Disclosure

§ 4901.21 Restrictions in general.
(a) Records not disclosable. Records

shall not be disclosed to the extent pro-
hibited by—

(1) 18 U.S.C. 1905, dealing in general
with commercial and financial infor-
mation;

(2) Paragraph (b)(1) of FOIA, dealing
in general with matters of national de-
fense and foreign policy; or

(3) Paragraph (b)(3) of FOIA, dealing
in general with matters specifically ex-
empted from disclosure by statute, in-
cluding information or documentary
material submitted to the PBGC pursu-
ant to sections 4010 and 4043 of ERISA.

(b) Records disclosure of which may be
refused. Records need not (but may, as
provided in § 4901.5(b)) be disclosed to
the extent provided by—

(1) Paragraph (b)(2) of FOIA, dealing
in general with internal agency per-
sonnel rules and practices;

(2) Paragraph (b)(4) of FOIA, dealing
in general with trade secrets and com-
mercial and financial information;

(3) Paragraph (b)(5) of FOIA, dealing
in general with inter-agency and intra-
agency memoranda and letters;

(4) Paragraph (b)(6) of FOIA, dealing
in general with personnel, medical, and
similar files;

(5) Paragraph (b)(7) of FOIA, dealing
in general with records or information
compiled for law enforcement purposes;

(6) Paragraph (b)(8) of FOIA, dealing
in general with reports on financial in-
stitutions; or

(7) Paragraph (b)(9) of FOIA, dealing
in general with information about
wells.

§ 4901.22 Partial disclosure.
If an otherwise disclosable record

contains some material that is pro-
tected from disclosure, the record shall
not for that reason be withheld from
disclosure if deletion of the protected
material is feasible. This principle
shall be applied in particular to identi-
fying details the disclosure of which
would constitute an unwarranted inva-
sion of personal privacy.

§ 4901.23 Record of concern to more
than one agency.

If the release of a record in the cus-
tody of the PBGC would be of concern
not only to the PBGC but also to an-
other Federal agency, the record will
be made available by the PBGC only if
its interest in the record is the primary
interest and only after coordination
with the other interested agency. If the
interest of the PBGC in the record is
not primary, the request will be trans-
ferred promptly to the agency having
the primary interest, and the requester
will be so notified.

§ 4901.24 Special rules for trade se-
crets and confidential commercial
or financial information submitted
to the PBGC.

(a) Application. To the extent per-
mitted by law, this section applies to a
request for disclosure of a record that
contains information that has been
designated by the submitter in good
faith in accordance with paragraph (b)
of this section or a record that the
PBGC has reason to believe contains
such information, unless—

(1) Access to the information is de-
nied;

(2) The information has been pub-
lished or officially made available to
the public;

(3) Disclosure of the information is
required by law other than FOIA; or

(4) The designation under paragraph
(b) of this section appears obviously
frivolous, except that in such a case
the PBGC will notify the submitter in
writing of a determination to disclose
the information within a reasonable
time before the disclosure date (which
shall be specified in the notice).

(b) Designation by submitter. To des-
ignate information as being subject to
this section, the submitter shall, at the
time of submission or by a reasonable
time thereafter, assert that informa-
tion being submitted is confidential
business information and designate,
with appropriate markings, the por-
tion(s) of the submission to which the
assertion applies. Any designation
under this paragraph shall expire 10
years after the date of submission un-
less a longer designation period is re-
quested and reasonable justification is
provided therefor.
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(c) Notification to submitter of disclo-
sure request. When disclosure of infor-
mation subject to this section may be
made, the disclosure officer or (where
disclosure may be made in response to
an appeal) the General Counsel shall
promptly notify the submitter, describ-
ing (or providing a copy of) the infor-
mation that may be disclosed, and af-
ford the submitter a reasonable period
of time to object in writing to the re-
quested disclosure. (The notification to
the submitter may be oral or written;
if oral, it will be confirmed in writing.)
When a submitter is notified under this
paragraph, the requester shall be noti-
fied that the submitter is being af-
forded an opportunity to object to dis-
closure.

(d) Objection of submitter. A submit-
ter’s statement objecting to disclosure
should specify all grounds relied upon
for opposing disclosure of any por-
tion(s) of the information under sub-
section (b) of FOIA and, with respect to
the exemption in paragraph (b)(4) of
FOIA, demonstrate why the informa-
tion is a trade secret or is commercial
or financial information that is privi-
leged or confidential. Facts asserted
should be certified or otherwise sup-
ported. (Information provided pursuant
to this paragraph may itself be subject
to disclosure under FOIA.) Any timely
objection of a submitter under this
paragraph shall be carefully considered
in determining whether to grant a dis-
closure request or appeal.

(e) Notification to submitter of decision
to disclose. If the disclosure officer or
(where disclosure is in response to an
appeal) the General Counsel decides to
disclose information subject to this
section despite the submitter’s objec-
tions, the disclosure officer (or General
Counsel) shall give the submitter writ-
ten notice, explaining briefly why the
information is to be disclosed despite
those objections, describing the infor-
mation to be disclosed, and specifying
the date when the information will be
disclosed to the requester. The notifi-
cation shall, to the extent permitted
by law, be provided a reasonable num-
ber of days before the disclosure date
so specified, and a copy shall be pro-
vided to the requester.

(f) Notification to submitter of action to
compel disclosure. The disclosure officer

or the General Counsel shall promptly
notify the submitter if a requester
brings suit seeking to compel disclo-
sure.

Subpart D—Fees
§ 4901.31 Charges for services.

(a) Generally. Pursuant to the provi-
sions of FOIA, as amended, charges will
be assessed to cover the direct costs of
searching for, reviewing, and/or dupli-
cating records requested under FOIA
from the PBGC, except where the
charges are limited or waived under
paragraph (b) or (d) of this section, ac-
cording to the fee schedule in § 4901.32
of this part. No charge will be assessed
if the costs of routine collection and
processing of the fee would be equal to
or greater than the fee itself.

(1) Direct costs means those expendi-
tures which the PBGC actually incurs
in searching for and duplicating (and in
the case of commercial requesters, re-
viewing) documents to respond to a re-
quest under FOIA and this part. Direct
costs include, for example, the salary
of the employee performing work (i.e.,
the basic rate of pay plus benefits) or
an established average pay for a homo-
geneous class of personnel (e.g., all ad-
ministrative/clerical or all profes-
sional/executive), and the cost of oper-
ating duplicating machinery. Not in-
cluded in direct costs are overhead ex-
penses such as costs of space, and heat-
ing or lighting the facility in which the
records are stored.

(2) Search means all time spent look-
ing for material that is responsive to a
request under FOIA and this part, in-
cluding page-by-page or line-by-line
identification of materials within a
document, if required, and may be done
manually or by computer using exist-
ing programming. ‘‘Search should be
distinguished from ‘‘review’’ which is
defined in paragraph (a)(3) of this sec-
tion.

(3) Review means the process of exam-
ining documents located in response to
a request under FOIA and this part to
determine whether any portion of any
document located is permitted or re-
quired to be withheld. It also includes
processing any documents for disclo-
sure, e.g., doing all that is necessary to
excise them and otherwise prepare
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them for release. Review does not in-
clude time spent resolving general
legal or policy issues regarding the ap-
plication of exemptions.

(4) Duplication means the process of
making a copy of a document nec-
essary to respond to a request under
FOIA and this part, in a form that is
reasonably usable by the requester.
Copies can take the form of paper copy,
microform, audio-visual materials, or
machine readable documentation (e.g.,
magnetic tape or disk), among others.

(b) Categories of requesters. Requesters
who seek access to records under FOIA
and this part are divided into four cat-
egories: commercial use requesters,
educational and noncommercial sci-
entific institutions, representatives of
the news media, and all other request-
ers. The PBGC will determine the cat-
egory of a requester and charge fees ac-
cording to the following rules.

(1) Commercial use requesters. When
records are requested for commercial
use, the PBGC will assess charges, as
provided in this subpart, for the full di-
rect costs of searching for, reviewing
for release, and duplicating the records
sought. Fees for search and review may
be charged even if the record searched
for is not found or if, after it is found,
it is determined that the request to in-
spect it may be denied under the provi-
sions of subsection (b) of FOIA and this
part.

(i) ‘‘Commercial use’’ request means a
request from or on behalf of one who
seeks information for a use or purpose
that furthers the commercial, trade, or
profit interests of the requester or the
person on whose behalf the request is
made.

(ii) In determining whether a request
properly belongs in this category, the
PBGC will look to the use to which a
requester will put the documents re-
quested. Moreover, where the PBGC
has reasonable cause to doubt the use
to which a requester will put the
records sought, or where that use is not
clear from the request itself, the PBGC
will require the requester to provide
clarification before assigning the re-
quest to this category.

(2) Educational and noncommercial sci-
entific institution requesters. When
records are requested by an edu-
cational or noncommercial scientific

institution, the PBGC will assess
charges, as provided in this subpart, for
the full direct cost of duplication only,
excluding charges for the first 100
pages.

(i) Educational institution means a
preschool, a public or private elemen-
tary or secondary school, an institu-
tion of graduate higher education, an
institution of undergraduate higher
education, an institution of profes-
sional education, and an institution of
vocational education, which operates a
program or programs of scholarly re-
search.

(ii) Noncommercial scientific institution
means an institution that is not oper-
ated on a ‘‘commercial’’ basis as that
term is defined in paragraph (b)(1)(i) of
this section, and which is operated
solely for the purpose of conducting
scientific research the results of which
are not intended to promote any par-
ticular product or industry.

(iii) To be eligible for inclusion in
this category, requesters must show
that the request is being made as au-
thorized by and under the auspices of a
qualifying institution and that the
records are not sought for a commer-
cial use, but are sought in furtherance
of scholarly (if the request is from an
educational institution) or scientific (if
the request is from a noncommercial
scientific institution) research.

(3) Requesters who are representatives
of the news media. When records are re-
quested by representatives of the news
media, the PBGC will assess charges,
as provided in this subpart, for the full
direct cost of duplication only, exclud-
ing charges for the first 100 pages.

(i) Representative of the news media
means any person actively gathering
news for an entity that is organized
and operated to publish or broadcast
news to the public. The term news
means information that is about cur-
rent events or that would be of current
interest to the public. Examples of
news media entities include television
or radio stations broadcasting to the
public at large, and publishers of peri-
odicals (but only in those instances
when they can qualify as disseminators
of ‘‘news’’) who make their products
available for purchase or subscription
by the general public. These examples
are not intended to be all-inclusive.
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‘‘Freelance’’ journalists may be re-
garded as working for a news organiza-
tion if they can demonstrate a solid
basis for expecting publication through
that organization, even though not ac-
tually employed by it.

(ii) To be eligible for inclusion in this
category, the request must not be
made for a commercial use. A request
for records supporting the news dis-
semination function of the requester
who is a representative of the news
media shall not be considered to be a
request that is for a commercial use.

(4) All other requesters. When records
are requested by requesters who do not
fit into any of the categories in para-
graphs (b)(1) through (b)(3) of this sec-
tion, the PBGC will assess charges, as
provided in this subpart, for the full di-
rect cost of searching for and dupli-
cating the records sought, with the ex-
ceptions that there will be no charge
for the first 100 pages of duplication
and the first two hours of manual
search time (or its cost equivalent in
computer search time). Notwith-
standing the preceding sentence, there
will be no charge for search time in the
event of requests under the Privacy
Act of 1974 from subjects of records
filed in the PBGC’s systems of records
for the disclosure of records about
themselves. Search fees, where applica-
ble, may be charged even if the record
searched for is not found.

(c) Aggregation of requests. If the
PBGC reasonably believes that a re-
quester or group of requesters is at-
tempting to break a request down into
a series of requests for the purpose of
evading the assessment of fees, the
PBGC will aggregate any such requests
and charge accordingly. In no case will
the PBGC aggregate multiple requests
on unrelated subjects from one re-
quester.

(d) Waiver or reduction of charges. Cir-
cumstances under which searching, re-
view, and duplication facilities or serv-
ices may be made available to the re-
quester without charge or at a reduced
charge are set forth in § 4901.34 of this
part.

§ 4901.32 Fee schedule.
(a) Charges for searching and review of

records. Charges applicable under this
subpart to the search for and review of

records will be made according to the
following fee schedule:

(1) Search and review time. (i) Ordi-
nary search and review by custodial or
clerical personnel, $1.75 for each one-
quarter hour or fraction thereof of em-
ployee worktime required to locate or
obtain the records to be searched and
to make the necessary review; and (ii)
search or review requiring services of
professional or supervisory personnel
to locate or review requested records,
$4.00 for each one-quarter hour or frac-
tion thereof of professional or super-
visory personnel worktime.

(2) Additional search costs. If the
search for a requested record requires
transportation of the searcher to the
location of the records or transpor-
tation of the records to the searcher, at
a cost in excess of $5.00, actual trans-
portation costs will be added to the
search time cost.

(3) Search in computerized records.
Charges for information that is avail-
able in whole or in part in computer-
ized form will include the cost of oper-
ating the central processing unit (CPU)
for that portion of operating time that
is directly attributable to searching for
records responsive to the request, per-
sonnel salaries apportionable to the
search, and tape or printout production
or an established agency-wide average
rate for CPU operating costs and oper-
ator/programmer salaries involved in
FOIA searches. Charges will be com-
puted at the rates prescribed in para-
graphs (a) and (b) of this section.

(b) Charges for duplication of records.
Charges applicable under this subpart
for obtaining requested copies of
records made available for inspection
will be made according to the following
fee schedule and subject to the fol-
lowing conditions.

(1) Standard copying fee. $0.15 for each
page of record copies furnished. This
standard fee is also applicable to the
furnishing of copies of available com-
puter printouts as stated in paragraph
(a)(3) of this section.

(2) Voluminous material. If the volume
of page copy desired by the requester is
such that the reproduction charge at
the standard page rate would be in ex-
cess of $50, the person desiring repro-
duction may request a special rate
quotation from the PBGC.
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(3) Limit of service. Not more than 10
copies of any document will be fur-
nished.

(4) Manual copying by requester. No
charge will be made for manual copy-
ing by the requesting party of any doc-
ument made available for inspection
under the provisions of this part. The
PBGC shall provide facilities for such
copying without charge at reasonable
times during normal working hours.

(5) Indexes. Pursuant to paragraph
(a)(2) of FOIA copies of indexes or sup-
plements thereto which are maintained
as therein provided but which have not
been published will be provided on re-
quest at a cost not to exceed the direct
cost of duplication.

(c) Other charges. The scheduled fees,
set forth in paragraphs (a) and (b) of
this section, for furnishing records
made available for inspection and du-
plication represent the direct costs of
furnishing the copies at the place of
duplication. Upon request, single cop-
ies of the records will be mailed, post-
age prepaid, free of charge. Actual
costs of transmitting records by special
methods such as registered, certified,
or special delivery mail or messenger,
and of special handling or packaging, if
required, will be charged in addition to
the scheduled fees.

§ 4901.33 Payment of fees.
(a) Medium of payment. Payment of

the applicable fees as provided in this
subsection shall be made in cash, by
U.S. postal money order, or by check
payable to the PBGC. Postage stamps
will not be accepted in lieu of cash,
checks, or money orders as payment
for fees specified in the schedule. Cash
should not be sent by mail.

(b) Advance payment or assurance of
payment. Payment or assurance of pay-
ment before work is begun or contin-
ued on a request may be required under
the following rules.

(1) Where the PBGC estimates or de-
termines that charges allowable under
the rules in this subpart are likely to
exceed $250, the PBGC may require ad-
vance payment of the entire fee or as-
surance of payment, as follows:

(i) Where the requester has a history
of prompt payment of fees under this
part, the PBGC will notify the re-
quester of the likely cost and obtain

satisfactory assurance of full payment;
or

(ii) Where the requester has no his-
tory of payment for requests made pur-
suant to FOIA and this part, the PBGC
may require the requester to make an
advance payment of an amount up to
the full estimated charges.

(2) Where the requester has pre-
viously failed to pay a fee charged in a
timely fashion (i.e., within 30 days of
the date of the billing), the PBGC may
require the requester to pay the full
amount owed plus any applicable inter-
est as provided in paragraph (c) of this
section (or demonstrate that he has, in
fact, paid the fee) and to make an ad-
vance payment of the full amount of
the estimated fee.

(c) Late payment interest charges. The
PBGC may assess late payment inter-
est charges on any amounts unpaid by
the 31st day after the date a bill is
mailed to a requester. Interest will be
assessed at the rate prescribed in 31
U.S.C. 3717 and will accrue from the
date the bill is mailed.

§ 4901.34 Waiver or reduction of
charges.

(a) The disclosure officer may waive
or reduce fees otherwise applicable
under this subpart when disclosure of
the information is in the public inter-
est because it is likely to contribute
significantly to public understanding
of the operations or activities of the
government and is not primarily in the
commercial interest of the requester. A
fee waiver request shall set forth full
and complete information upon which
the request for waiver is based.

(b) The disclosure officer may reduce
or waive fees applicable under this sub-
part when the requester has dem-
onstrated his inability to pay such
fees.

PART 4902—DISCLOSURE AND
AMENDMENT OF RECORDS PER-
TAINING TO INDIVIDUALS UNDER
THE PRIVACY ACT

Sec.
4902.1 Purpose and scope.
4902.2 Definitions.
4902.3 Procedures for determining existence

of and requesting access to records.
4902.4 Disclosure of record to an individual.
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4902.5 Procedures for requesting amendment
of a record.

4902.6 Action on request for amendment of a
record.

4902.7 Appeal of a denial of a request for
amendment of a record.

4902.8 Fees.
4902.9 Specific exemptions.

AUTHORITY: 5 U.S.C. 552a.

SOURCE: 61 FR 34128, July 1, 1996, unless
otherwise noted.

§ 4902.1 Purpose and scope.
This part establishes procedures

whereby an individual can determine
whether the PBGC maintains any sys-
tem of records that contains a record
pertaining to the individual, proce-
dures to effect access to an individual’s
record upon his or her request, and pro-
cedures for making requests to amend
records, for making the initial deter-
minations on such requests, and for ap-
pealing denials of such requests. This
part also prescribes the fees for making
copies of an individual’s record. Fi-
nally, this part sets forth those sys-
tems of records that are exempted from
certain disclosure and other provisions
of the Privacy Act (5 U.S.C. 552a).

§ 4902.2 Definitions.
In addition to terminology in part

4001 of this chapter, as used in this
part:

Disclosure officer means the des-
ignated official in the Communications
and Public Affairs Department, PBGC.

Record means any item, collection, or
grouping of information about an indi-
vidual that is maintained by an agen-
cy, including, but not limited to, his or
her education, financial transactions,
medical history, and criminal or em-
ployment history and that contains his
or her name, or the identifying num-
ber, symbol, or other identifying par-
ticular assigned to the individual, such
as a finger or voice print or a photo-
graph.

System of records means a group of
any records under the control of any
agency from which information is re-
trieved by the name of the individual
or by some identifying number, sym-
bol, or other identifying particular as-
signed to the individual.

Working day means any weekday ex-
cepting Federal holidays.

§ 4902.3 Procedures for determining
existence of and requesting access
to records.

(a) Any individual may submit a
written request, either by mail to the
Disclosure Officer, Communications
and Public Affairs Department, Pen-
sion Benefit Guaranty Corporation,
1200 K Street NW., Washington, DC
20005–4026, or in person between the
hours of 9 a.m. and 4 p.m. on any work-
ing day in Suite 240 at the above ad-
dress, for the purpose of—

(1) Learning whether a system of
records maintained by the PBGC con-
tains any record pertaining to the re-
quester, or

(2) Obtaining access to such a record.
(b) Each request submitted pursuant

to paragraph (a) of this section shall
include the name of the system of
records to which the request pertains
and the requester’s full name, home ad-
dress and date of birth, and shall clear-
ly state on the envelope and on the re-
quest ‘‘Privacy Act Request.’’ If this
information is insufficient to enable
the PBGC to identify the record in
question, the disclosure officer shall
request such further identifying data
as the disclosure officer deems nec-
essary to locate the record.

(c) Unless the request is only for no-
tification of the existence of a record
and such notification is required under
the Freedom of Information Act (5
U.S.C. 552), the requester shall be re-
quired to provide verification of his or
her identity to the PBGC as set forth
in paragraph (c)(1) or (2) of this section,
as appropriate.

(1) If the request is made by mail, the
requester shall submit a notarized
statement establishing his or her iden-
tity.

(2) If the request is made in person,
the requester shall show identification
satisfactory to the disclosure officer,
such as a driver’s license, employee
identification, annuitant identification
or Medicare card.

(d) The disclosure officer shall re-
spond to the request in writing within
10 working days after receipt of the re-
quest or of such additional information
as may be required under paragraph (b)
of this section. If a request for access
to a record is granted, the response
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shall state when the record will be
made available.

§ 4902.4 Disclosure of record to an in-
dividual.

(a) When the disclosure officer grants
a request for access to records under
§ 4902.3, such records shall be made
available when the requester is advised
of the determination or as promptly
thereafter as possible. At the request-
er’s option, the record will be made
available for the requester’s inspection
and copying at the Communications
and Public Affairs Department, Pen-
sion Benefit Guaranty Corporation,
1200 K Street NW., Washington, DC
20005–4026, between the hours of 9 a.m.
and 4 p.m. on any working day, or a
copy of the record will be mailed to the
requester.

(b) If the requester desires to be ac-
companied by another individual dur-
ing the inspection and/or copying of
the record, the requester shall, either
when the record is made available or at
any earlier time, submit to the disclo-
sure officer a signed statement identi-
fying such other individual and author-
izing such other individual to be
present during the inspection and/or
copying of the record.

§ 4902.5 Procedures for requesting
amendment of a record.

(a) Any individual about whom the
PBGC maintains a record contained in
a system of records may request that
the record be amended. Such a request
shall be submitted in the same manner
described in § 4902.3(a).

(b) Each request submitted under
paragraph (a) of this section shall in-
clude the information described in
§ 4902.3(b) and a statement specifying
the changes to be made in the record
and the justification therefor. The dis-
closure officer may request further
identifying data as described in
§ 4902.3(b).

(c) An individual who desires assist-
ance in the preparation of a request for
amendment of a record shall submit
such request for assistance in writing
to the Deputy General Counsel, Pen-
sion Benefit Guaranty Corporation,
1200 K Street NW., Washington, DC
20005–4026. The Deputy General Counsel

shall respond to such request as
promptly as possible.

§ 4902.6 Action on request for amend-
ment of a record.

(a) Within 20 working days after re-
ceipt by the PBGC of a request for
amendment of a record under § 4902.5,
unless for good cause shown the Execu-
tive Director of the PBGC extends such
20-day period, the disclosure officer
shall notify the requester in writing
whether and to what extent the request
shall be granted. To the extent that
the request is granted, the disclosure
officer shall cause the requested
amendment to be made promptly.

(b) When a request for amendment of
a record is denied in whole or in part,
the denial shall include a statement of
the reasons therefor, the procedures for
appealing such denial, and a notice
that the requester has a right to assist-
ance in preparing an appeal of the de-
nial.

(c) An individual who desires assist-
ance in preparing an appeal of a denial
under this section shall submit a re-
quest in writing to the Deputy General
Counsel, Pension Benefit Guaranty
Corporation, 1200 K Street NW., Wash-
ington, DC 20005–4026. The Deputy Gen-
eral Counsel shall respond to the re-
quest as promptly as possible, but in no
event more than 30 days after receipt.

§ 4902.7 Appeal of a denial of a request
for amendment of a record.

(a) An appeal from a denial of a re-
quest for amendment of a record under
§ 4902.6 shall be submitted, within 45
days of receipt of the denial, to the
General Counsel, Pension Benefit Guar-
anty Corporation, 1200 K Street NW.,
Washington, DC 20005–4026, unless the
record subject to such request is one
maintained by the Office of the Gen-
eral Counsel, in which event the appeal
shall be submitted to the Deputy Exec-
utive Director at the same address. The
appeal shall state in detail the basis on
which it is made and both the envelope
and the appeal shall clearly state ‘‘Pri-
vacy Act Request’’.

(b) Within 30 working days after the
receipt of the appeal, unless for good
cause shown the Executive Director of
the PBGC extends such 30-day period,
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the General Counsel or, where appro-
priate, the Deputy Executive Director,
shall issue a decision in writing grant-
ing or denying the appeal in whole or
in part. To the extent that the appeal
is granted, the General Counsel or,
where appropriate, the Deputy Execu-
tive Director, shall cause the requested
amendment to be made promptly. To
the extent that the appeal is denied,
the decision shall include the reasons
for the denial and a notice of the re-
quester’s right to submit a brief state-
ment setting forth reasons for dis-
puting the denial of appeal, to seek ju-
dicial review of the denial pursuant to
5 U.S.C. 552a(g)(1)(A), and to obtain fur-
ther information concerning the provi-
sions for judicial review under that sec-
tion.

(c) An individual whose appeal has
been denied in whole or in part may
submit a brief summary statement set-
ting forth reasons for disputing such
denial. Such statement shall be sub-
mitted within 30 days of receipt of the
denial of the appeal to the Disclosure
Officer. Any such statement shall be
made available by the PBGC to anyone
to whom the record is subsequently
furnished and may also be accom-
panied, at the discretion of the PBGC,
by a brief statement summarizing the
PBGC’s reasons for refusing to amend
the record. The PBGC shall also pro-
vide copies of the individual’s state-
ment of dispute to all prior recipients
of the record with respect to whom an
accounting of the disclosure of the
record was maintained pursuant to 5
U.S.C. 552a(c)(1).

(d) To request further information
concerning the provisions for judicial
review, an individual shall submit such
request in writing to the Deputy Gen-
eral Counsel, who shall respond to such
request as promptly as possible.

§ 4902.8 Fees.

When an individual requests a copy
of his or her record under § 4902.4,
charges for the copying shall be made
according to the following fee schedule:

(a) Standard copying fee. There shall
be a charge of $0.15 per page of record
copies furnished. Where the copying fee
is less than $1.50, it shall not be as-
sessed.

(b) Voluminous material. If the volume
of page copy desired by the requester is
such that the reproduction charge at
the standard page rate would be in ex-
cess of $50, the individual desiring re-
production may request a special rate
quotation from the PBGC.

(c) Manual copying by requester. No
charge will be made for manual copy-
ing by the requester of any document
made available for inspection under
§ 4902.4. The PBGC shall provide facili-
ties for such copying without charge
between the hours of 9 a.m. and 4 p.m.
on any working day.

§ 4902.9 Specific exemptions.

(a) Under the authority granted by 5
U.S.C. 552a(k)(5), the PBGC hereby ex-
empts the system of records entitled
‘‘Personnel Security Investigation
Records—PBGC’’ from the provisions of
5 U.S.C. 552a (c)(3), (d), (e)(1), (e)(4)(G),
(H), and (I), and (f), to the extent that
the disclosure of such material would
reveal the identity of a source who fur-
nished information to PBGC under an
express promise of confidentiality or,
before September 27, 1975, under an im-
plied promise of confidentiality.

(b) The reasons for asserting this ex-
emption are to insure the gaining of in-
formation essential to determining
suitability and fitness for PBGC em-
ployment, access to information, and
security clearances, to insure that full
and candid disclosures are obtained in
making such determinations, to pre-
vent subjects of such determinations
from thwarting the completion of such
determinations, and to avoid revealing
the identities of persons who furnish
information to the PBGC in confidence.

EFFECTIVE DATE NOTE: At 66 FR 32222, June
14, 2001, § 4902.9 was amended by removing the
words ‘‘for PBGC employment,’’ and adding
in their place the words ‘‘for PBGC employ-
ment or for work for the PBGC as a con-
tractor or as an employee of a contractor,’’,
effective July 16, 2001.

PART 4903—DEBT COLLECTION

Subpart A—General

Sec.
4903.1 Purpose and scope.
4903.2 General.
4903.3 Definitions.
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Subpart B—Administrative Offset

4903.21 Application of Federal Claims Col-
lection Standards.

4903.22 Administrative offset procedures.
4903.23 PBGC requests for offset by other

agencies.
4903.24 Requests for offset from other agen-

cies.

Subpart C—Tax Refund Offset

4903.31 Eligibility of debt for tax refund off-
set.

4903.32 Tax refund offset procedures.
4903.33 Referral of debt for tax refund offset.

Subpart D—Salary Offset [Reserved]

AUTHORITY: 29 U.S.C. 1302(b); 31 U.S.C. 3701,
3711(f), 3720A; 4 CFR part 102; 26 CFR
301.6402—6.

SOURCE: 61 FR 34130, July 1, 1996, unless
otherwise noted.

Subpart A—General

§ 4903.1 Purpose and scope.
(a) Subpart A. Subpart A of this part

contains definitions and general provi-
sions applicable to debt collection gen-
erally.

(b) Subpart B. Subpart B of this part
prescribes procedures for debt collec-
tion by administrative offset, as au-
thorized by the Federal Claims Collec-
tion Act (31 U.S.C. 3716), and consistent
with applicable provisions of the Fed-
eral Claims Collection Standards.
These procedures apply when the PBGC
determines that collection by adminis-
trative offset of a claim that is liq-
uidated or certain in amount is feasible
and not otherwise prohibited or when
another agency seeks administrative
offset against a payment to be made by
the PBGC.

(c) Subpart C. Subpart C of this part
prescribes procedures for debt collec-
tion by tax refund offset, as authorized
by section 3720A of subchapter II, chap-
ter 37 of title 31 of the United States
Code (31 U.S.C. 3720A) and in accord-
ance with applicable IRS regulations
(26 CFR 301–6402.6), including a related
procedure for disclosure to a consumer
reporting agency. These procedures
apply to determinations that a debt of
at least $25 is past-due and legally en-
forceable, to referrals by the PBGC of
past-due, legally enforceable debts to

the IRS for offset, and to any subse-
quent corrections of information con-
tained in such referrals.

§ 4903.2 General.

(a) Certain PBGC efforts to obtain
payment of debts arising out of activi-
ties under ERISA are authorized by
and subject to requirements prescribed
under other federal statutes. When, and
to the extent, such requirements apply
to collection of a debt by the PBGC,
PBGC activities will be consistent with
such requirements, as well as with any
other applicable requirements (see,
e.g., parts 4003, 4007, and 4062 of this
chapter).

(b)(1) The Executive Director of the
PBGC has delegated to the Director of
the Financial Operations Department
primary responsibility for PBGC debt
collection activities. This delegation
includes responsibility for procedures
implementing requirements prescribed
under federal statutes other than
ERISA, and for coordinating the activi-
ties of other PBGC departments with
functional responsibilities for different
types of claims.

(2) PBGC departments are responsible
for ascertaining indebtedness and other
aspects of agency collection activities
within their areas of functional respon-
sibility.

§ 4903.3 Definitions.

The following terms are defined in
§ 4001.2 of this chapter: IRS, PBGC, and
person. In addition, for purposes of this
part:

Administrative offset has the meaning
set forth in 31 U.S.C. 3701(a)(1).

Agency means an executive or legisla-
tive agency (within the meaning of 31
U.S.C. 3701(a)(4)).

Claim and debt, as defined in the Fed-
eral Claims Collection Standards (4
CFR 101.2(a)), are used synonymously
and interchangeably to refer to an
amount of money or property which
has been determined by an appropriate
agency official to be owed to the
United States from any person, organi-
zation, or entity, except another Fed-
eral agency.

Consumer reporting agency has the
meaning set forth in 31 U.S.C.
3701(a)(3).
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Federal Claims Collection Act means
the Federal Claims Collection Act of
1966, as amended (31 U.S.C. 3701 et seq.).

Federal Claims Collection Standards
means 4 CFR parts 101 through 105,
which are regulations issued jointly by
the Comptroller General of the United
States and the Attorney General of the
United States that implement the Fed-
eral Claims Collection Act.

Repayment agreement means a written
agreement by a debtor to repay a debt
to the PBGC.

Tax refund offset means the reduction
by the IRS of a tax overpayment pay-
able to a taxpayer by the amount of
past-due, legally enforceable debt owed
by that taxpayer to a federal agency
that has entered into an agreement
with the IRS with regard to its partici-
pation in the tax refund offset pro-
gram, pursuant to IRS regulations (26
CFR 301.6402–6).

Subpart B—Administrative Offset
§ 4903.21 Application of Federal

Claims Collection Standards.
The PBGC will determine the feasi-

bility of collection by administrative
offset, whether to accept a repayment
agreement in lieu of offset, and how to
apply amounts collected by adminis-
trative offset on multiple debts as pro-
vided in the Federal Claims Collection
Standards (4 CFR 102.3).

(a) Feasibility. The PBGC will deter-
mine whether collection by adminis-
trative offset is feasible on a case-by-
case basis in the exercise of sound dis-
cretion. In making such determina-
tions, the PBGC will consider:

(1) Whether administrative offset can
be accomplished, both practically and
legally;

(2) Whether administrative offset is
best suited to further and protect all
governmental interests;

(3) In appropriate circumstances, the
debtor’s financial condition; and

(4) Whether offset would tend to
interfere substantially with or defeat
the purposes of the program author-
izing the payments against which off-
set is contemplated.

(b) Repayment agreements. The PBGC
will exercise its discretion in deter-
mining whether to accept a repayment
agreement in lieu of offset, balancing

the Government’s interest in collecting
the debt against fairness to the debtor.
If the debt is delinquent (within the
meaning of 4 CFR 101.2(b)) and the
debtor has not disputed its existence or
amount, the PBGC will accept a repay-
ment agreement in lieu of offset only if
the debtor is able to establish that off-
set would result in undue financial
hardship or would be against equity
and good conscience.

(c) Multiple debts. When the PBGC
collects multiple debts by administra-
tive offset, it will apply the recovered
amounts to those debts in accordance
with the best interests of the United
States, as determined by the facts and
circumstances of the particular case,
paying special attention to applicable
statutes of limitations.

§ 4903.22 Administrative offset proce-
dures.

(a) General. Except as otherwise re-
quired by law or as provided in para-
graph (e) of this section, the PBGC will
not effect administrative offset against
a payment to be made to a debtor prior
to the completion of the procedures
specified in paragraphs (b) and (c) of
this section. However, the PBGC will
not duplicate any notice or other pro-
cedural protection it previously pro-
vided in connection with the same debt
under some other statutory or regu-
latory authority, such as part 4003 of
this chapter.

(b) Notice. The PBGC will provide
written notice informing the debtor of
the following:

(1) The nature and amount of the
debt, and the PBGC’s intention to col-
lect by offset;

(2) That the debtor may inspect and
copy PBGC records pertaining to the
debt in accordance with part 4901 or
part 4902 of this chapter, as applicable
(access under the Freedom of Informa-
tion Act (5 U.S.C. 552) or the Privacy
Act (5 U.S.C. 552a), respectively);

(3) How and from whom the debtor
may obtain administrative review of a
determination of indebtedness;

(4) The facts and circumstances that
the PBGC will consider in determining
whether to accept a repayment agree-
ment in lieu of offset; and

(5) If the PBGC has not previously de-
manded payment of the debt, the date
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by which payment must be made to
avoid further collection action.

(c) Administrative review. (1) A debtor
may obtain review within the PBGC of
a determination of indebtedness by
submitting a written request for re-
view, designated as such, to the PBGC
official specified in the notice of in-
debtedness. Unless another regulation
in this chapter specifies a different pe-
riod of time, such a request must be
submitted within 30 days after the date
of a PBGC notice under paragraph (b)
of this section.

(2) A request for review must:
(i) State the ground(s) on which the

debtor disputes the debt; and
(ii) Reference all pertinent informa-

tion already in the possession of the
PBGC and include any additional infor-
mation believed to be relevant.

(3) The PBGC will review a deter-
mination of indebtedness, when re-
quested to do so in a timely manner.
The PBGC will issue a written decision,
based on the written record, and will
notify the debtor of its decision.

(i) The review will be conducted by
an official of at least the same level of
authority as the person who made the
determination of indebtedness.

(ii) The notice of the PBGC’s decision
on review will include a brief state-
ment of the reason(s) why the deter-
mination of indebtedness has or has
not been changed.

(4) Upon receipt of a request for ad-
ministrative review, the PBGC may, in
its discretion, temporarily suspend
transactions in any of the debtor’s ac-
counts maintained by the PBGC. If the
PBGC resolves the dispute in the debt-
or’s favor, it will lift the suspension
immediately.

(d) Repayment agreement in lieu of off-
set. (1) The PBGC will not consider en-
tering a repayment agreement in lieu
of offset unless a debtor submits a copy
of the debtor’s most recent audited (or
if not available, unaudited) financial
statement (with balance sheets, income
statements, and statements of changes
in financial position), to the extent
such documents have been prepared,
and other information regarding the
debtor’s financial condition (e.g., the
types of information on assets, liabil-
ities, earnings, and other factors speci-

fied in paragraphs (b)(3) through (b)(7)
of § 4062.6 of this chapter).

(2) The PBGC may require appro-
priate security as a condition of ac-
cepting a repayment agreement in lieu
of offset.

(e) Exception. (1) The PBGC may ef-
fect administrative offset against a
payment to be made to the debtor prior
to completing the procedures specified
in paragraphs (b) and (c) of this section
if:

(i) Failure to take the offset would
substantially prejudice the govern-
ment’s ability to collect the debt; and

(ii) The time before the payment is to
be made does not reasonably permit
the completion of those procedures.

(2) The PBGC has determined that a
case in which it applies the special rule
in § 4068.3(c) of this chapter meets the
criteria in paragraph (e)(1) of this sec-
tion.

(3) If the PBGC effects administra-
tive offset against a payment to be
made to a debtor prior to completing
the procedures specified in paragraphs
(b) and (c) of this section, the PBGC—

(i) Will promptly complete those pro-
cedures; and

(ii) Will promptly refund any
amounts recovered by offset but later
found not to be owed to the Govern-
ment.

§ 4903.23 PBGC requests for offset by
other agencies.

(a) General. The PBGC may request
that funds payable to its debtor by an-
other agency be administratively offset
to collect a debt owed to the PBGC by
the debtor. A PBGC request for admin-
istrative offset against amounts due
and payable from the Civil Service Re-
tirement and Disability Fund will be
made in accordance with 5 CFR part
831, subpart R (Agency Requests to
OPM for Recovery of a Debt from the
Civil Service Retirement and Dis-
ability Fund).

(b) Certification. In requesting admin-
istrative offset, the Director of the Fi-
nancial Operations Department (or a
department official designated by the
Director) will certify in writing to the
agency holding funds of the debtor—

(1) That the debtor owes the debt (in-
cluding the amount) and that the

VerDate 11<MAY>2000 04:48 Jul 27, 2001 Jkt 194111 PO 00000 Frm 00905 Fmt 8010 Sfmt 8010 Y:\SGML\194111T.XXX pfrm01 PsN: 194111T



906

29 CFR Ch. XL (7–1–01 Edition)§ 4903.24

PBGC has fully complied with the pro-
visions of 4 CFR 102.3; and

(2) In a request for administrative
offset against amounts due and payable
from the Civil Service Retirement and
Disability Fund, that the PBGC has
complied with applicable statutes and
the regulations and procedures of the
Office of Personnel Management.

§ 4903.24 Requests for offset from
other agencies.

(a) General. As provided in the Fed-
eral Claims Collections Standards (4
CFR 102.3(d)), the PBGC generally will
comply with requests from other agen-
cies to initiate administrative offset to
collect debts owed to the United States
unless the requesting agency has not
complied with the applicable provi-
sions of the Federal Claims Collection
Standards or the offset would be other-
wise contrary to law.

(b) Submission of requests. (1) Any
agency may request that funds payable
to its debtor by the PBGC be adminis-
tratively offset to collect a debt owed
to such agency by the debtor by sub-
mitting the certification described in
paragraph (c) of this section.

(2) All such requests should be di-
rected to the Director, Financial Oper-
ations Department, Pension Benefit
Guaranty Corporation, 1200 K Street,
NW., Washington, DC 20005–4026.

(c) Certification required. The PBGC
will not initiate administrative offset
in response to a request from another
agency until it receives written certifi-
cation from the requesting agency,
signed by an appropriate agency offi-
cial, that the debtor owes the debt (in-
cluding the amount) and that the re-
questing agency has fully complied
with the provisions of 4 CFR 102.3 (with
a citation to the agency’s own adminis-
trative offset regulations).

Subpart C—Tax Refund Offset

§ 4903.31 Eligibility of debt for tax re-
fund offset.

The PBGC will determine whether a
debt is eligible for tax refund offset in
accordance with IRS regulations (26
CFR 301.6402–6 (c) and (d)). The PBGC
may refer a past-due, legally enforce-
able debt to the IRS for offset if:

(a) The debt is a judgment debt, or
the PBGC’s right of action accrued not
more than 10 years earlier (unless the
debt is specifically exempt from this
requirement);

(b) The PBGC cannot currently col-
lect the debt by salary offset (pursuant
to 5 U.S.C. 5514(a)(1));

(c) The debt is ineligible for adminis-
trative offset (by reason of 31 U.S.C.
3716(c)(2)), or the PBGC cannot cur-
rently collect the debt by administra-
tive offset (under 31 U.S.C. 3716 and
subpart B of this part) against amounts
payable by the debtor to the PBGC;

(d) The PBGC has notified, or at-
tempted to notify, the debtor of its in-
tent to refer the debt, given the debtor
an opportunity to present evidence
that all or part of the debt is not past-
due or not legally enforceable, consid-
ered any evidence presented by the
debtor in accordance with § 4903.32, and
determined that the debt is past-due
and legally enforceable;

(e) If the debt is a consumer debt and
exceeds $100, the PBGC has disclosed
the debt to a consumer reporting agen-
cy (as authorized by 31 U.S.C. 3711(f)
and provided in § 4903.32), unless a con-
sumer reporting agency would be pro-
hibited from reporting information
concerning the debt (by reason of 15
U.S.C. 1681c); and

(f) The debt is at least $25.

§ 4903.32 Tax refund offset procedures.
(a) General. Before referring a debt

for tax refund offset, the PBGC will
complete the procedures specified in
paragraph (b) and, if applicable, para-
graph (c) of this section. The PBGC
may satisfy these requirements in con-
junction with any other procedures
that apply to the same debt, such as
those prescribed in § 4903.22 or part 4003
of this chapter.

(b) Notice, opportunity to present evi-
dence, and determination of indebtedness.
(1) The PBGC will notify, or make a
reasonable attempt to notify, a person
owing a debt (a ‘‘debtor’’) that a debt is
past-due and if not repaid within 60
days, the PBGC will refer the debt to
the IRS for offset against any overpay-
ment of tax. For this purpose, compli-
ance with IRS procedures (26 CFR
301.6402–6(d)(1)) constitutes a reason-
able attempt to notify a debtor.
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(2) A debtor will have at least 60 days
to present evidence, for consideration
by the PBGC, that all or part of a debt
is not past-due or not legally enforce-
able.

(3) If evidence that all or part of a
debt is not past-due or not legally en-
forceable is considered by an agent or
person other than a PBGC employee
acting on behalf of the PBGC, a debtor
will have at least 30 days from the date
of the determination on the debt to re-
quest review by the Director of the Fi-
nancial Operations Department (or a
department official designated by the
Director).

(4) The PBGC will notify a debtor of
its determination as to whether all or
part of a debt is past-due and legally
enforceable.

(c) Consumer reporting agency disclo-
sure. (1)(i) If a consumer debt exceeds
$100, the Director of the Financial Op-
erations Department (or a department
official designated by the Director),
after verifying the validity and overdue
status of the debt and that section 605
of the Consumer Credit Protection Act
(15 U.S.C. 1681c) does not prohibit a
consumer reporting agency from re-
porting information concerning the
debt because it is obsolete, will send
the individual who owes the debt a
written notice—

(A) That the debt is past-due;
(B) That the PBGC intends to dis-

close to a consumer reporting agency
that the individual is responsible for
the debt and the specific information
to be disclosed; and

(C) How the individual may obtain an
explanation of the debt, dispute the in-
formation in PBGC’s records, and ob-
tain administrative review of the debt.

(ii) If the PBGC does not have a cur-
rent address for an individual, the Di-
rector of the Financial Operations De-
partment (or a department official des-
ignated by the Director) will take rea-
sonable action to locate the individual.

(2) The Director of the Financial Op-
erations Department (or a department
official designated by the Director) will
disclose the debt if, within 60 days (or,
at his or her discretion, more than 60
days) after sending the notice described
in paragraph (c)(1) of this section, the
individual has not repaid the debt, or
agreed to repay the debt under a writ-

ten agreement, or requested adminis-
trative review of the debt.

§ 4903.33 Referral of debt for tax re-
fund offset.

The Director of the Financial Oper-
ations Department (or a department of-
ficial designated by the Director) will
refer debts to the IRS for refund offset,
and will correct referrals, in accord-
ance with IRS regulations (26 CFR
301.6402–6(e) and (f)).

Subpart D—Salary Offset
[Reserved]

PART 4904—ETHICAL CONDUCT OF
EMPLOYEES

AUTHORITY: 29 U.S.C. 1302(b); E.O. 11222, 30
FR 6469; 5 CFR 735.104.

§ 4904.1 Outside employment and
other activity.

(a)–(c) [Reserved]
(d) An employee who is engaged in or

is planning to engage in outside em-
ployment, business, professional or
other such activities for pay shall ob-
tain clearance:

(1) When such activities raise a ques-
tion of conflict with this subpart or
any applicable laws, orders, regulations
or standards, or

(2) When applicable laws, orders or
regulations require clearance of such
activities.

(e) A request for clearance shall be in
writing and shall include a statement
of the nature of and the amount of
time to be devoted to the activity. The
heads of offices shall receive and re-
view requests for clearance submitted
by members of their staff. The Execu-
tive Director or his designee shall re-
ceive and review requests for clearance
submitted by the heads of offices and
special Government employees. The
employee reviewing the request for
clearance may require the employee
making the request to furnish such
other information as may be appro-
priate in considering the request and
shall consult with the Corporation’s
Ethics Counselor where appropriate.
The request may be granted only if
such activity would be consistent with
applicable laws, orders and regulations.
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If the request for clearance is not
granted, the employee making the re-
quest shall not commence or continue
in the activity unless the Executive Di-
rector or his designee, upon written re-
quest of the employee, determines that
such activity would be consistent with
applicable laws, orders and regulations.

[61 FR 34133, July 1, 1996]

PART 4905—APPEARANCES IN
CERTAIN PROCEEDINGS

Sec.
4905.1 Purpose and scope.
4905.2 Definitions.
4905.3 General.
4905.4 Appearances by PBGC employees.
4905.5 Requests for authenticated copies of

PBGC records.
4905.6 Penalty.

AUTHORITY: 29 U.S.C. 1302(b); E.O. 11222, 30
FR 6469; 5 CFR 735.104.

SOURCE: 61 FR 34133, July 1, 1996, unless
otherwise noted.

§ 4905.1 Purpose and scope.
(a) Purpose. This part sets forth the

rules and procedures to be followed
when a PBGC employee or former em-
ployee is requested or served with com-
pulsory process to appear as a witness
or produce documents in a proceeding
in which the PBGC is not a party, if
such appearance arises out of, or is re-
lated to, his or her employment with
the PBGC. It provides a centralized de-
cisionmaking mechanism for respond-
ing to such requests and compulsory
process.

(b) Scope. (1) This part applies when,
in a judicial, administrative, legisla-
tive, or other proceeding, a PBGC em-
ployee or former employee is requested
or served with compulsory process to
provide testimony concerning informa-
tion acquired in the course of per-
forming official duties or because of of-
ficial status and/or to produce material
acquired in the course of performing
official duties or contained in PBGC
files.

(2) This part does not apply to:
(i) Proceedings in which the PBGC is

a party;
(ii) Congressional requests or sub-

poenas for testimony or documents; or
(iii) Appearances by PBGC employees

in proceedings that do not arise out of,

or relate to, their employment with
PBGC (e.g., outside activities that are
engaged in consistent with applicable
standards of ethical conduct).

§ 4905.2 Definitions.

For purposes of this part:
Appearance means testimony or pro-

duction of documents or other mate-
rial, including an affidavit, deposition,
interrogatory, declaration, or other re-
quired written submission.

Compulsory process means any sub-
poena, order, or other demand of a
court or other authority (e.g., an ad-
ministrative agency or a state or local
legislative body) for the appearance of
a PBGC employee or former employee.

Employee means any officer or em-
ployee of the PBGC, including a special
government employee.

Proceeding means any proceeding be-
fore any federal, state, or local court;
federal, state, or local agency; state or
local legislature; or other authority re-
sponsible for administering regulatory
requirements or adjudicating disputes
or controversies, including arbitration,
mediation, and other similar pro-
ceedings.

Special government employee means an
employee of the PBGC who is retained,
designated, appointed or employed to
perform, with or without compensa-
tion, for not to exceed one hundred and
thirty days during any three hundred
and sixty-five consecutive days, tem-
porary duties either on a full-time or
intermittent basis (18 U.S.C. 202).

§ 4905.3 General.

No PBGC employee or former em-
ployee may appear in any proceeding
to which this part applies to testify
and/or produce documents or other ma-
terial unless authorized under this
part.

§ 4905.4 Appearances by PBGC em-
ployees.

(a) Whenever a PBGC employee or
former employee is requested or served
with compulsory process to appear in a
proceeding to which this part applies,
he or she will promptly notify the Gen-
eral Counsel.

(b) The General Counsel or his or her
designee will authorize an appearance
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by a PBGC employee or former em-
ployee if, and to the extent, he or she
determines that such appearance is in
the interest of the PBGC.

(1) In determining whether an ap-
pearance is in the interest of the
PBGC, the General Counsel or his or
her designee will consider relevant fac-
tors, including:

(i) What, if any, objective of the
PBGC (and, where relevant, any federal
agency, if the United States is a party)
would be promoted by the appearance;

(ii) Whether the appearance would
unnecessarily interfere with the em-
ployee’s official duties;

(iii) Whether the appearance would
result in the appearance of improperly
favoring one litigant over another; and

(iv) Whether the appearance is appro-
priate under applicable substantive and
procedural rules.

(2) If the General Counsel or his or
her designee concludes that compul-
sory process is essentially a request for
PBGC record information, it will be
treated as a request under the Freedom
of Information Act, as amended, in ac-
cordance with part 4901 of this chapter,
except to the extent that the Privacy
Act of 1974, as amended, and part 4902
of this chapter govern disclosure of a
record maintained on an individual.

(c) If, in response to compulsory
process in a proceeding to which this
part applies, the General Counsel or his
or her designee has not authorized an
appearance by the return date, the em-
ployee or former employee shall appear
at the stated time and place (unless ad-
vised by the General Counsel or his or
her designee that process either was
not validly issued or served or has been
withdrawn), accompanied by a PBGC
attorney, produce a copy of this part of
the regulations, and respectfully de-
cline to provide any testimony or
produce any documents or other mate-
rial. When the demand is under consid-
eration, the employee shall respect-
fully request that the court or other
authority stay the demand pending the
employee’s receipt of instructions from
the General Counsel.

§ 4905.5 Requests for authenticated
copies of PBGC records.

The PBGC will grant requests for au-
thenticated copies of PBGC records, for

purposes of admissibility under 28
U.S.C. 1733 and Rule 44 of the Federal
Rules of Civil Procedure, for records
that are to be disclosed pursuant to
this part or part 4901 of this chapter.
Appropriate fees will be charged for
providing authenticated copies of
PBGC records, in accordance with part
4901, subpart D, of this chapter.

§ 4905.6 Penalty.
A PBGC employee who testifies or

produces documents or other material
in violation of a provision of this part
of the regulations shall be subject to
disciplinary action.

PART 4906 [RESERVED]

PART 4907—ENFORCEMENT OF
NONDISCRIMINATION ON THE
BASIS OF HANDICAP IN PRO-
GRAMS OR ACTIVITIES CON-
DUCTED BY THE PENSION BENEFIT
GUARANTY CORPORATION

Sec.
4907.101 Purpose.
4907.102 Application.
4907.103 Definitions.
4907.104–4907.109 [Reserved]
4907.110 Self-evaluation.
4907.111 Notice.
4907.112–4907.129 [Reserved]
4907.130 General prohibitions against dis-

crimination.
4907.131–4907.139 [Reserved]
4907.140 Employment.
4907.141–4907.148 [Reserved]
4907.149 Program accessibility: Discrimina-

tion prohibited.
4907.150 Program accessibility: Existing fa-

cilities.
4907.151 Program accessibility: New con-

struction and alterations.
4907.152–4907.159 [Reserved]
4907.160 Communications.
4907.161–4907.169 [Reserved]
4907.170 Compliance procedures.
4907.171–4907.999 [Reserved]

AUTHORITY: 29 U.S.C. 794, 1302(b)(3).

SOURCE: 61 FR 34134, July 1, 1996, unless
otherwise noted.

§ 4907.101 Purpose.
This part effectuates section 119 of

the Rehabilitation, Comprehensive
Services, and Developmental Disabil-
ities Amendments of 1978, which
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amended section 504 of the Rehabilita-
tion Act of 1973 to prohibit discrimina-
tion on the basis of handicap in pro-
grams or activities conducted by Exec-
utive agencies or the United States
Postal Service.

§ 4907.102 Application.

This part applies to all programs or
activities conducted by the agency.

§ 4907.103 Definitions.

For purposes of this part, the term—
Assistant Attorney General means the

Assistant Attorney General, Civil
Rights Division, United States Depart-
ment of Justice.

Auxiliary aids means services or de-
vices that enable persons with im-
paired sensory, manual, or speaking
skills to have an equal opportunity to
participate in, and enjoy the benefits
of, programs or activities conducted by
the agency. For example, auxiliary aids
useful for persons with impaired vision
include readers, brailled materials,
audio recordings, telecommunications
devices and other similar services and
devices. Auxiliary aids useful for per-
sons with impaired hearing include
telephone handset amplifiers, tele-
phones compatible with hearing aids,
telecommunication devices for deaf
persons (TDD’s), interpreters,
notetakers, written materials, and
other similar services and devices.

Complete complaint means a written
statement that contains the complain-
ant’s name and address and describes
the agency’s alleged discriminatory ac-
tion in sufficient detail to inform the
agency of the nature and date of the al-
leged violation of section 504. It shall
be signed by the complainant or by
someone authorized to do so on his or
her behalf. Complaints filed on behalf
of classes or third parties shall describe
or identify (by name, if possible) the
alleged victims of discrimination.

Facility means all or any portion of
buildings, structures, equipment,
roads, walks, parking lots, rolling
stock or other conveyances, or other
real or personal property.

Handicapped person means any person
who has a physical or mental impair-
ment that substantially limits one or
more major life activities, has a record

of such an impairment, or is regarded
as having such an impairment.

As used in this definition, the phrase:
(1) Physical or mental impairment in-

cludes—
(i) Any physiological disorder or con-

dition, cosmetic disfigurement, or ana-
tomical loss affecting one or more of
the following body systems: Neuro-
logical; musculoskeletal; special sense
organs; respiratory, including speech
organs; cardiovascular; reproductive;
digestive; genitourinary; hemic and
lymphatic; skin; and endocrine; or

(ii) Any mental or psychological dis-
order, such as mental retardation, or-
ganic brain syndrome, emotional or
mental illness, and specific learning
disabilities. The term ‘‘physical or
mental impairment’’ includes, but is
not limited to, such diseases and condi-
tions as orthopedic, visual, speech, and
hearing impairments, cerebral palsy,
epilepsy, muscular dystrophy, multiple
sclerosis, cancer, heart disease, diabe-
tes, mental retardation, emotional ill-
ness, and drug addiction and alco-
holism.

(2) Major life activities includes func-
tions such as caring for one’s self, per-
forming manual tasks, walking, seeing,
hearing, speaking, breathing, learning,
and working.

(3) Has a record of such an impairment
means has a history of, or has been
misclassified as having, a mental or
physical impairment that substantially
limits one or more major life activi-
ties.

(4) Is regarded as having an impairment
means—

(i) Has a physical or mental impair-
ment that does not substantially limit
major life activities but is treated by
the agency as constituting such a limi-
tation;

(ii) Has a physical or mental impair-
ment that substantially limits major
life activities only as a result of the at-
titudes of others toward such impair-
ment; or

(iii) Has none of the impairments de-
fined in subparagraph (1) of this defini-
tion but is treated by the agency as
having such an impairment.

Historic preservation programs means
programs conducted by the agency that
have preservation of historic properties
as a primary purpose.

VerDate 11<MAY>2000 04:48 Jul 27, 2001 Jkt 194111 PO 00000 Frm 00910 Fmt 8010 Sfmt 8010 Y:\SGML\194111T.XXX pfrm01 PsN: 194111T



911

Pension Benefit Guaranty Corporation § 4907.130

Historic properties means those prop-
erties that are listed or eligible for
listing in the National Register of His-
toric Places or properties designated as
historic under a statute of the appro-
priate State or local government body.

Qualified handicapped person means—
(1) With respect to preschool, elemen-

tary, or secondary education services
provided by the agency, a handicapped
person who is a member of a class of
persons otherwise entitled by statute,
regulation, or agency policy to receive
education services from the agency.

(2) With respect to any other agency
program or activity under which a per-
son is required to perform services or
to achieve a level of accomplishment, a
handicapped person who meets the es-
sential eligibility requirements and
who can achieve the purpose of the pro-
gram or activity without modifications
in the program or activity that the
agency can demonstrate would result
in a fundamental alteration in its na-
ture;

(3) With respect to any other pro-
gram or activity, a handicapped person
who meets the essential eligibility re-
quirements for participation in, or re-
ceipt of benefits from, that program or
activity; and

(4) Qualified handicapped person is
defined for purposes of employment in
29 CFR 1613.702(f), which is made appli-
cable to this part by § 4907.140.

Section 504 means section 504 of the
Rehabilitation Act of 1973 (Pub. L. 93–
112, 87 Stat. 394 (29 U.S.C. 794)), as
amended by the Rehabilitation Act
Amendments of 1974 (Pub. L. 93–516, 88
Stat. 1617), and the Rehabilitation,
Comprehensive Services, and Develop-
mental Disabilities Amendments of
1978 (Pub. L. 95–602, 92 Stat. 2955). As
used in this part, section 504 applies
only to programs or activities con-
ducted by Executive agencies and not
to federally assisted programs.

Substantial impairment means a sig-
nificant loss of the integrity of finished
materials, design quality, or special
character resulting from a permanent
alteration.

§§ 4907.104–4907.109 [Reserved]

§ 4907.110 Self-evaluation.

(a) The agency shall, by August 24,
1987, evaluate its current policies and
practices, and the effects thereof, that
do not or may not meet the require-
ments of this part, and, to the extent
modification of any such policies and
practices is required, the agency shall
proceed to make the necessary modi-
fications.

(b) The agency shall provide an op-
portunity to interested persons, includ-
ing handicapped persons or organiza-
tions representing handicapped per-
sons, to participate in the self-evalua-
tion process by submitting comments
(both oral and written).

(c) The agency shall, until three
years following the completion of the
self-evaluation, maintain on file and
make available for public inspection:

(1) A description of areas examined
and any problems identified, and

(2) A description of any modifications
made.

§ 4907.111 Notice.

The agency shall make available to
employees, applicants, participants,
beneficiaries, and other interested per-
sons such information regarding the
provisions of this part and its applica-
bility to the programs or activities
conducted by the agency, and make
such information available to them in
such manner as the head of the agency
finds necessary to apprise such persons
of the protections against discrimina-
tion assured them by section 504 and
this regulation.

§§ 4907.112–4907.129 [Reserved]

§ 4907.130 General prohibitions
against discrimination.

(a) No qualified handicapped person
shall, on the basis of handicap, be ex-
cluded from participation in, be denied
the benefits of, or otherwise be sub-
jected to discrimination under any pro-
gram or activity conducted by the
agency.
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(b)(1) The agency, in providing any
aid, benefit, or service, may not, di-
rectly or through contractual, licens-
ing, or other arrangements, on the
basis of handicap—

(i) Deny a qualified handicapped per-
son the opportunity to participate in
or benefit from the aid, benefit, or
service;

(ii) Afford a qualified handicapped
person an opportunity to participate in
or benefit from the aid, benefit, or
service that is not equal to that af-
forded others;

(iii) Provide a qualified handicapped
person with an aid, benefit, or service
that is not as effective in affording
equal opportunity to obtain the same
result, to gain the same benefit, or to
reach the same level of achievement as
that provided to others;

(iv) Provide different or separate aid,
benefits, or services to handicapped
persons or to any class of handicapped
persons than is provided to others un-
less such action is necessary to provide
qualified handicapped persons with aid,
benefits, or services that are as effec-
tive as those provided to others;

(v) Deny a qualified handicapped per-
son the opportunity to participate as a
member of planning or advisory boards;
or

(vi) Otherwise limit a qualified
handicapped person in the enjoyment
of any right, privilege, advantage, or
opportunity enjoyed by others receiv-
ing the aid, benefit, or service.

(2) The agency may not deny a quali-
fied handicapped person the oppor-
tunity to participate in programs or
activities that are not separate or dif-
ferent, despite the existence of permis-
sibly separate or different programs or
activities.

(3) The agency may not, directly or
through contractual or other arrange-
ments, utilize criteria or methods of
administration the purpose or effect of
which would—

(i) Subject qualified handicapped per-
sons to discrimination on the basis of
handicap; or

(ii) Defeat or substantially impair ac-
complishment of the objectives of a
program or activity with respect to
handicapped persons.

(4) The agency may not, in deter-
mining the site or location of a facil-

ity, make selections the purpose or ef-
fect of which would—

(i) Exclude handicapped persons
from, deny them the benefits of, or oth-
erwise subject them to discrimination
under any program or activity con-
ducted by the agency; or

(ii) Defeat or substantially impair
the accomplishment of the objectives
of a program or activity with respect
to handicapped persons.

(5) The agency, in the selection of
procurement contractors, may not use
criteria that subject qualified handi-
capped persons to discrimination on
the basis of handicap.

(6) The agency may not administer a
licensing or certification program in a
manner that subjects qualified handi-
capped persons to discrimination on
the basis of handicap, nor may the
agency establish requirements for the
programs or activities of licensees or
certified entities that subject qualified
handicapped persons to discrimination
on the basis of handicap. However, the
programs or activities of entities that
are licensed or certified by the agency
are not, themselves, covered by this
part.

(c) The exclusion of nonhandicapped
persons from the benefits of a program
limited by Federal statute or Execu-
tive Order to handicapped persons or
the exclusion of a specific class of
handicapped persons from a program
limited by Federal statute or Execu-
tive Order to a different class of handi-
capped persons is not prohibited by
this part.

(d) The agency shall administer pro-
grams and activities in the most inte-
grated setting appropriate to the needs
of qualified handicapped persons.

§§ 4907.131–4907.139 [Reserved]

§ 4907.140 Employment.

No qualified handicapped person
shall, on the basis of handicap, be sub-
jected to discrimination in employ-
ment under any program or activity
conducted by the agency. The defini-
tions, requirements, and procedures of
section 501 of the Rehabilitation Act of
1973 (29 U.S.C. 791), as established by
the Equal Employment Opportunity
Commission in 29 CFR part 1613, shall
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apply to employment in federally-con-
ducted programs or activities.

§§ 4907.141–4907.148 [Reserved]

§ 4907.149 Program accessibility: Dis-
crimination prohibited.

Except as otherwise provided in
§ 4907.150, no qualified handicapped per-
son shall, because the agency’s facili-
ties are inaccessible to or unusable by
handicapped persons, be denied the
benefits of, be excluded from participa-
tion in, or otherwise be subjected to
discrimination under any program or
activity conducted by the agency.

§ 4907.150 Program accessibility: Exist-
ing facilities.

(a) General. The agency shall operate
each program or activity so that the
program or activity, when viewed in its
entirety, is readily accessible to and
usable by handicapped persons. This
paragraph does not—

(1) Necessarily require the agency to
make each of its existing facilities ac-
cessible to and usable by handicapped
persons;

(2) In the case of historic preserva-
tion programs, require the agency to
take any action that would result in a
substantial impairment of significant
historic features of an historic prop-
erty; or

(3) Require the agency to take any
action that it can demonstrate would
result in a fundamental alteration in
the nature of a program or activity or
in undue financial and administrative
burdens. In those circumstances where
agency personnel believe that the pro-
posed action would fundamentally
alter the program or activity or would
result in undue financial and adminis-
trative burdens, the agency has the
burden of proving that compliance with
§ 4907.150(a) would result in such alter-
ation or burdens. The decision that
compliance would result in such alter-
ation or burdens must be made by the
agency head or his or her designee
after considering all agency resources
available for use in the funding and op-
eration of the conducted program or
activity, and must be accompanied by
a written statement of the reasons for
reaching that conclusion. If an action
would result in such an alteration or

such burdens, the agency shall take
any other action that would not result
in such an alteration or such burdens
but would nevertheless ensure that
handicapped persons receive the bene-
fits and services of the program or ac-
tivity.

(b) Methods—(1) General. The agency
may comply with the requirements of
this section through such means as re-
design of equipment, reassignment of
services to accessible buildings, assign-
ment of aides to beneficiaries, home
visits, delivery of services at alternate
accessible sites, alteration of existing
facilities and construction of new fa-
cilities, use of accessible rolling stock,
or any other methods that result in
making its programs or activities read-
ily accessible to and usable by handi-
capped persons. The agency is not re-
quired to make structural changes in
existing facilities where other methods
are effective in achieving compliance
with this section. The agency, in mak-
ing alterations to existing buildings,
shall meet accessibility requirements
to the extent compelled by the Archi-
tectural Barriers Act of 1968, as amend-
ed (42 U.S.C. 4151–4157), and any regula-
tions implementing it. In choosing
among available methods for meeting
the requirements of this section, the
agency shall give priority to those
methods that offer programs and ac-
tivities to qualified handicapped per-
sons in the most integrated setting ap-
propriate.

(2) Historic preservation programs. In
meeting the requirements of
§ 4907.150(a) in historic preservation
programs, the agency shall give pri-
ority to methods that provide physical
access to handicapped persons. In cases
where a physical alteration to an his-
toric property is not required because
of § 4907.150 (a)(2) or (a)(3), alternative
methods of achieving program accessi-
bility include—

(i) Using audio-visual materials and
devices to depict those portions of an
historic property that cannot other-
wise be made accessible;

(ii) Assigning persons to guide handi-
capped persons into or through por-
tions of historic properties that cannot
otherwise be made accessible; or

(iii) Adopting other innovative meth-
ods.
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(c) Time period for compliance. The
agency shall comply with the obliga-
tions established under this section by
October 21, 1986, except that where
structural changes in facilities are un-
dertaken, such changes shall be made
by August 22, 1989, but in any event as
expeditiously as possible.

(d) Transition plan. In the event that
structural changes to facilities will be
undertaken to achieve program acces-
sibility, the agency shall develop, by
February 23, 1987 a transition plan set-
ting forth the steps necessary to com-
plete such changes. The agency shall
provide an opportunity to interested
persons, including handicapped persons
or organizations representing handi-
capped persons, to participate in the
development of the transition plan by
submitting comments (both oral and
written). A copy of the transition plan
shall be made available for public in-
spection. The plan shall, at a min-
imum—

(1) Identify physical obstacles in the
agency’s facilities that limit the acces-
sibility of its programs or activities to
handicapped persons;

(2) Describe in detail the methods
that will be used to make the facilities
accessible;

(3) Specify the schedule for taking
the steps necessary to achieve compli-
ance with this section and, if the time
period of the transition plan is longer
than one year, identify steps that will
be taken during each year of the tran-
sition period; and

(4) Indicate the official responsible
for implementation of the plan.

§ 4907.151 Program accessibility: New
construction and alterations.

Each building or part of a building
that is constructed or altered by, on
behalf of, or for the use of the agency
shall be designed, constructed, or al-
tered so as to be readily accessible to
and usable by handicapped persons.
The definitions, requirements, and
standards of the Architectural Barriers
Act (42 U.S.C. 4151–4157), as established
in 41 CFR 101–19.600 to 101–19.607, apply
to buildings covered by this section.

§§ 4907.152–4907.159 [Reserved]

§ 4907.160 Communications.
(a) The agency shall take appropriate

steps to ensure effective communica-
tion with applicants, participants, per-
sonnel of other Federal entities, and
members of the public.

(1) The agency shall furnish appro-
priate auxiliary aids where necessary
to afford a handicapped person an equal
opportunity to participate in, and
enjoy the benefits of, a program or ac-
tivity conducted by the agency.

(i) In determining what type of auxil-
iary aid is necessary, the agency shall
give primary consideration to the re-
quests of the handicapped person.

(ii) The agency need not provide indi-
vidually prescribed devices, readers for
personal use or study, or other devices
of a personal nature.

(2) Where the agency communicates
with applicants and beneficiaries by
telephone, telecommunication devices
for deaf person (TDD’s) or equally ef-
fective telecommunication systems
shall be used.

(b) The agency shall ensure that in-
terested persons, including persons
with impaired vision or hearing, can
obtain information as to the existence
and location of accessible services, ac-
tivities, and facilities.

(c) The agency shall provide signage
at a primary entrance to each of its in-
accessible facilities, directing users to
a location at which they can obtain in-
formation about accessible facilities.
The international symbol for accessi-
bility shall be used at each primary en-
trance of an accessible facility.

(d) This section does not require the
agency to take any action that it can
demonstrate would result in a funda-
mental alteration in the nature of a
program or activity or in undue finan-
cial and administrative burdens. In
those circumstances where agency per-
sonnel believe that the proposed action
would fundamentally alter the program
or activity or would result in undue fi-
nancial and administrative burdens,
the agency has the burden of proving
that compliance with § 4907.160 would
result in such alteration or burdens.
The decision that compliance would re-
sult in such alteration or burdens must
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be made by the agency head or his or
her designee after considering all agen-
cy resources available for use in the
funding and operation of the conducted
program or activity, and must be ac-
companied by a written statement of
the reasons for reaching that conclu-
sion. If an action required to comply
with this section would result in such
an alteration or such burdens, the
agency shall take any other action
that would not result in such an alter-
ation or such burdens but would never-
theless ensure that, to the maximum
extent possible, handicapped persons
receive the benefits and services of the
program or activity.

§§ 4907.161–4907.169 [Reserved]

§ 4907.170 Compliance procedures.

(a) Except as provided in paragraph
(b) of this section, this section applies
to all allegations of discrimination on
the basis of handicap in programs or
activities conducted by the agency.

(b) The agency shall process com-
plaints alleging violations of section
504 with respect to employment accord-
ing to the procedures established by
the Equal Employment Opportunity
Commission in 29 CFR part 1613 pursu-
ant to section 501 of the Rehabilitation
Act of 1973 (29 U.S.C. 791).

(c) The Equal Opportunity Manager
shall be responsible for coordinating
implementation of this section. Com-
plaints may be sent to Equal Oppor-
tunity Manager, Human Resources De-
partment, Pension Benefit Guaranty
Corporation, 1200 K Street NW., Wash-
ington, DC 20005–4026.

(d) The agency shall accept and in-
vestigate all complete complaints for
which it has jurisdiction. All complete
complaints must be filed within 180
days of the alleged act of discrimina-
tion. The agency may extend this time
period for good cause.

(e) If the agency receives a complaint
over which it does not have jurisdic-
tion, it shall promptly notify the com-
plainant and shall make reasonable ef-

forts to refer the complaint to the ap-
propriate government entity.

(f) The agency shall notify the Archi-
tectural and Transportation Barriers
Compliance Board upon receipt of any
complaint alleging that a building or
facility that is subject to the Architec-
tural Barriers Act of 1968, as amended
(42 U.S.C. 4151–4157), or section 502 of
the Rehabilitation Act of 1973, as
amended (29 U.S.C. 792), is not readily
accessible to and usable by handi-
capped persons.

(g) Within 180 days of the receipt of a
complete complaint for which it has ju-
risdiction, the agency shall notify the
complainant of the results of the inves-
tigation in a letter containing—

(1) Findings of fact and conclusions
of law;

(2) A description of a remedy for each
violation found; and

(3) A notice of the right to appeal.
(h) Appeals of the findings of fact and

conclusions of law or remedies must be
filed by the complainant within 90 days
of receipt from the agency of the letter
required by § 4907.170(g). The agency
may extend this time for good cause.

(i) Timely appeals shall be accepted
and processed by the head of the agen-
cy.

(j) The head of the agency shall no-
tify the complainant of the results of
the appeal within 60 days of the receipt
of the request. If the head of the agen-
cy determines that additional informa-
tion is needed from the complainant,
he or she shall have 60 days from the
date of receipt of the additional infor-
mation to make his or her determina-
tion on the appeal.

(k) The time limits cited in para-
graphs (g) and (j) of this section may be
extended with the permission of the
Assistant Attorney General.

(l) The agency may delegate its au-
thority for conducting complaint in-
vestigations to other Federal agencies,
except that the authority for making
the final determination may not be
delegated to another agency.

§§ 4907.171–4907.999 [Reserved]

VerDate 11<MAY>2000 04:48 Jul 27, 2001 Jkt 194111 PO 00000 Frm 00915 Fmt 8010 Sfmt 8010 Y:\SGML\194111T.XXX pfrm01 PsN: 194111T


		Superintendent of Documents
	2014-12-17T14:50:43-0500
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




