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time as is specified in the public no-
tice. All data, comments and opinions
shall be submitted with 25 copies.

(c) All applications filed and all com-
ments, opinions, and data submitted
pursuant to paragraph (b) of this sec-
tion, except information determined to
be confidential as provided in §9.6, will
be available for inspection and copying
at the Office of the Assistant Secretary
(Enforcement, Operations, and Tariff
Affairs), Department of the Treasury,
in Washington, DC. The Assistant Sec-
retary will maintain a roster of persons
who have submitted materials.

(d) The Assistant Secretary or his
designee may also request further data
from other sources through the use of
questionnaires, correspondence, or
other means.

(e) The Assistant Secretary or his
delegate shall, in the course of the in-
vestigation, seek information or advice
from, and consult with, the Secretary
of Defense, the Secretary of Commerce,
or their delegates, and any other ap-
propriate officer of the United States
as the Assistant Secretary shall deter-
mine.

(f) In addition, the Assistant Sec-
retary, or his designee, may, when he
deems it appropriate, hold public hear-
ings to elicit further information. If a
hearing is held:

(1) The time and place thereof will be
published in the FEDERAL REGISTER.

(2) It will be conducted by the Assist-
ant Secretary or his designee, and the
full record will be considered by the
Secretary in arriving at his determina-
tion.

(3) Interested parties may appear, ei-
ther in person or by representation,
and produce oral or written evidence
relevant and material to the subject
matter of the investigation.

(4) After a witness has testified the
Assistant Secretary or his designee
may question the witness. Questions
submitted to the Assistant Secretary
or his designee in writing by any inter-
ested party may, at the discretion of
the Assistant Secretary or his des-
ignee, be posed to the witness for reply
for the purpose of assisting the Assist-
ant Secretary in obtaining the mate-
rial facts with respect to the subject
matter of the investigation.
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(5) The hearing will be stenographi-
cally reported. The Assistant Secretary
will not cause transcripts of the record
of the hearing to be distributed to the
interested parties, but a transcript
may be inspected at the Office of the
Assistant Secretary (Enforcement, Op-
erations, and Tariff Affairs), Depart-
ment of the Treasury, in Washington,
DC, or purchased from the reporter.

[39 FR 10898, Mar. 22, 1974, as amended at 40
FR 50717, Oct. 31, 1975]

§9.8 Emergency action.

In emergency situations or when in
his judgment national security inter-
ests require it, the Secretary may vary
or dispense with any of the procedures
set forth above and may formulate his
views without following such proce-
dures.

[39 FR 10898, Mar. 22, 1974]

§9.9 Report.

A report will be made and published
in the FEDERAL REGISTER upon the dis-
position of each request, application or
motion under §9.3. Copies of the report
will be available at the Office of the
Assistant Secretary (Enforcement, Op-
erations, and Tariff Affairs), Depart-
ment of the Treasury.

[40 FR 50718, Oct. 31, 1975]

PART 10—PRACTICE BEFORE THE
INTERNAL REVENUE SERVICE
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10.81
10.82

Answer.

Supplemental charges.

10.83 Reply to answer.

10.84 Proof, variance, amendment of plead-
ings.

10.85 Motions and requests.

10.86 Representation.

10.87 Administrative Law Judge.

10.88 Hearings.

10.89 Evidence.

10.90 Depositions.

10.91 Transcript.

10.92 Proposed findings and conclusions.

10.93 Decision of the Administrative Law
Judge.
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10.97 Petition for reinstatement.
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10.98 Records.
10.100 Saving clause.
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AUTHORITY: Sec. 3, 23 Stat. 258, secs. 2-12, 60
Stat. 237 et seq.; b U.S.C. 301, 500, 551-559, 31
U.S.C. 1026; Reorg. Plan No. 26 of 1950, 15 FR
4935, 64 Stat. 1280, 3 CFR, 1949-1953 Comp., D.
1017.

SOURCE: Department Circular 230, Revised,
31 FR 10773, Aug. 13, 1966, unless otherwise
noted.

EDITORIAL NOTE: Nomenclature changes af-
fecting this part appear at 57 FR 41095, Sept.
9, 1992.

§10.0 Scope of part.

This part contains rules governing
the recognition of attorneys, certified
public accountants, enrolled agents,
and other persons representing clients
before the Internal Revenue Service.
Subpart A of this part sets forth rules
relating to authority to practice before
the Internal Revenue Service; subpart
B of this part prescribes the duties and
restrictions relating to such practice;
subpart C of this part contains rules re-
lating to disciplinary proceedings; sub-
part D of this part contains rules appli-
cable to disqualification of appraisers;
and Subpart E of this part contains
general provisions, including provi-
sions relating to the availability of of-
ficial records.

[59 FR 31526, June 20, 1994]
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Subpart A—Rules Governing
Authority To Practice

§10.1 Director of Practice.

(a) Establishment of office. There is es-
tablished in the Office of the Secretary
of the Treasury the office of Director of
Practice. The Director of Practice
shall be appointed by the Secretary of
the Treasury.

(b) Duties. The Director of Practice
shall act upon applications for enroll-
ment to practice before the Internal
Revenue Service; institute and provide
for the conduct of disciplinary pro-
ceedings relating to attorneys, cer-
tified public accountants, enrolled
agents, enrolled actuaries and apprais-
ers; make inquiries with respect to
matters under his jurisdiction; and per-
form such other duties as are necessary
or appropriate to carry out his func-
tions under this part or as are pre-
scribed by the Secretary of the Treas-
ury.

(c) Acting Director. The Secretary of
the Treasury will designate an officer
or employee of the Treasury Depart-
ment to act as Director of Practice in
the event of the absence of the director
or of a vacancy in that office.

[31 FR 10773, Aug. 13, 1966, as amended at 51
FR 2878, Jan. 22, 1986]

§10.2 Definitions.

As used in this part, except where the
context clearly indicates otherwise:

(a) Attormey means any person who is
a member in good standing of the bar
of the highest court of any State, pos-
session, territory, Commonwealth, or
the District of Columbia.

(b) Certified Public Accountant means
any person who is duly qualified to
practice as a certified public account-
ant in any State, possession, territory,
Commonwealth, or the District of Co-
lumbia.

(c) Commissioner refers to the Com-
missioner of Internal Revenue.

(d) Director refers to the Director of
Practice.

(e) Practice before the Internal Revenue
Service comprehends all matters con-
nected with a presentation to the In-
ternal Revenue Service or any of its of-
ficers or employees relating to a cli-
ent’s rights, privileges, or liabilities
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under laws or regulations administered
by the Internal Revenue Service. Such
presentations include preparing and fil-
ing necessary documents, cor-
responding and communicating with
the Internal Revenue Service, and rep-
resenting a client at conferences, hear-
ings, and meetings.

(f) Practitioner means any individual
described in §10.3 (a), (b), (¢), or (d) of
this part.

(g) A return includes an amended re-
turn and a claim for refund.

(h) Service means the Internal Rev-
enue Service.

[59 FR 31526, June 20, 1994]

§10.3 Who may practice.

(a) Attorneys. Any attorney who is
not currently under suspension or dis-
barment from practice before the In-
ternal Revenue Service may practice
before the Service upon filing with the
Service a written declaration that he
or she is currently qualified as an at-
torney and is authorized to represent
the particular party on whose behalf he
or she acts.

(b) Certified public accountants. Any
certified public accountant who is not
currently under suspension or disbar-
ment from practice before the Internal
Revenue Service may practice before
the Service upon filing with the Serv-
ice a written declaration that he or she
is currently qualified as a certified
public accountant and is authorized to
represent the particular party on
whose behalf he or she acts.

(c) Enrolled agents. Any person en-
rolled as an agent pursuant to this part
may practice before the Internal Rev-
enue Service.

(d) Enrolled Actuaries. (1) Any indi-
vidual who is enrolled as an actuary by
the Joint Board for the Enrollment of
Actuaries pursuant to 29 U.S.C. 1242
may practice before the Internal Rev-
enue Service upon filing with the Serv-
ice a written declaration that he/she is
currently qualified as an enrolled actu-
ary and is authorized to represent the
particular party on whose behalf he/she
acts. Practice as an enrolled actuary is
limited to representation with respect
to issues involving the following
statuatory provisions. Internal Rev-
enue Code (Title 26 U.S.C.) sections: 401
(qualification of employee plans), 403(a)
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(relating to whether an annuity plan
meets the requirements of section
404(a)(2)), 404 (deductibility of employer
contributions), 405 (qualification of
bond purchase plans), 412 (funding re-
quirements for certain employee
plans), 413 (application of qualification
requirements to collectively bargained
plans and to plans maintained by more
than one employer), 414 (containing
definitions and special rules relating to
the employee plan area), 4971 (relating
to excise taxes payable as a result of an
accumulated funding deficiency under
section 412), 6057 (annual registration
of plans), 6058 (information required in
connection with certain plans of de-
ferred compensation), 6059 (periodic re-
port of actuary), 6652(e) (failure to file
annual regustration and other notifica-
tions by pension plan), 6652(f) (failure
to file information required in connec-
tion with certain plans of deferred
compensation), 6692 (failure to file
acuarial report), 7805(b) (relating to the
extent, if any, to which an Internal
Revenue Service ruling or determina-
tion letter coming under the herein
listed statutory provisions shall be ap-
plied without retroactive effect); and 29
U.S.C. 1083 (relating to waiver of fund-
ing for nonqualified plans).

(2) An individual who practices before
the Internal Revenue Service pursuant
to this subsection shall be subject to
the provisions of this part in the same
manner as attorneys, certified public
accountants and enrolled agents.

(e) Others. Any individual qualifying
under §10.5(c) or §10.7 is eligible to
practice before the Internal Revenue
Service to the extent provided in those
sections.

(f) Government officers and employees,
and others. An individual, including an
officer or employee of the executive,
legislative, or judicial branch of the
United States Government; officer or
employee of the District of Columbia;
Member of Congress; or Resident Com-
missioner, may not practice before the
Service if such practice would violate
18 U.S.C. 203 or 205.

(g) State officers and employees. No of-
ficer or employee of any State, or sub-
division thereof, whose duties require
him to pass upon, investigate, or deal
with tax matters of such State or sub-
division, may practice before the Serv-

§104

ice, if such State employment may dis-
close facts or information applicable to
Federal tax matters.

[31 FR 10773, Aug. 13, 1966, as amended at 35
FR 13205, Aug. 19, 1970; 36 FR 8671, May 11,
1971; 44 FR 4946, Jan. 24, 1979; 59 FR 31526,
June 20, 1994]

§10.4 Eligibility for enrollment.

(a) Enrollment upon examination. The
Director of Practice may grant enroll-
ment to an applicant who dem-
onstrates special competence in tax
matters by written examination ad-
ministered by the Internal Revenue
Service and who has not engaged in
any conduct which would justify the
suspension or disbarment of any attor-
ney, certified public accountant, or en-
rolled agent under the provisions of
this part.

(b) Enrollment of former Internal Rev-
enue Service employees. The Director of
Practice may grant enrollment to an
applicant who has not engaged in any
conduct which would justify the sus-
pension or disbarment of any attorney,
certified public accountant, or enrolled
agent under the provisions of this part
and who, by virtue of his past service
and technical experience in the Inter-
nal Revenue Service has qualified for
such enrollment, as follows:

(1) Application for enrollment on ac-
count of former employment in the In-
ternal Revenue Service shall be made
to the Director of Practice. Each appli-
cant will be supplied a form by the Di-
rector of Practice, which shall indicate
the information required respecting
the applicant’s qualifications. In addi-
tion to the applicant’s name, address,
citizenship, age, educational experi-
ence, etc., such information shall spe-
cifically include a detailed ascount of
the applicant’s employment in the In-
ternal Revenue Service, which account
shall show (i) positions held, (ii) date of
each appointment and termination
thereof, (iii) nature of services ren-
dered in each position, with particular
reference to the degree of technical ex-
perience involved, and (iv) name of su-
pervisor in such positions, together
with such other information regarding
the experience and training of the ap-
plicant as may be relevant.
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(2) Upon receipt of each such applica-
tion, it shall be transmitted to the ap-
propriate officer of the Internal Rev-
enue Service with the request that a
detailed report of the nature and rating
of the applicant’s services in the Inter-
nal Revenue Service, accompanied by
the recommendation of the superior of-
ficer in the particular unit or division
of the Internal Revenue Service that
such employment does or does not
qualify the applicant technically or
otherwise for the desired authoriza-
tion, be furnished to the Director of
Practice.

(3) In examining the qualification of
an applicant for enrollment on account
of employment in the Internal Revenue
Service, the Director of Practice will
be governed by the following policies:

(i) Enrollment on account of such
employment may be of unlimited scope
or may be limited to permit the presen-
tation of matters only of the particular
class or only before the particular unit
or division of the Internal Revenue
Service for which his former employ-
ment in the Internal Revenue Service
has qualified the applicant.

(ii) Application for enrollment on ac-
count of employment in the Internal
Revenue Service must be made within 3
years from the date of separation from
such employment.

(iii) It shall be requisite for enroll-
ment on account of such employment
that the applicant shall have had a
minimum of 5 years continuous em-
ployment in the Service during which
he shall have been regularly engaged in
applying and interpreting the provi-
sions of the Internal Revenue Code and
the regulations thereunder relating to
income, estate, gift, employment, or
excise taxes.

(iv) For the purposes of paragraph
(b)(3)(iii) of this section an aggregate
of 10 or more years of employment, at
least 3 of which occurred within the 5
years preceding the date of application,
shall be deemed the equivalent of 5
years continuous employment.

(¢) Natural persons. Enrollment to
practice may be granted only to nat-
ural persons.

[31 FR 10773, Aug. 13, 1966, as amended at 35
FR 13205, Aug. 19, 1970; 42 FR 38352, July 28,
1977; 51 FR 2878, Jan. 22, 1986; 59 FR 31526,
June 20, 1994]
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§10.5 Application for enrollment.

(a) Form; fee. An applicant for enroll-
ment shall file with the Director of
Practice of Internal Revenue an appli-
cation on Form 23, properly executed
under oath or affirmation. Such appli-
cation shall be accompanied by a check
or money order in the amount set forth
on Form 23, payable to the Internal
Revenue Service, which amount shall
constitute a fee which shall be charged
to each applicant for enrollment. The
fee shall be retained by the United
States whether or not the applicant is
granted enrollment.

(b) Additional information; examina-
tion. The Director of Practice, as a con-
dition to consideration of an applica-
tion for enrollment, may require the
applicant to file additional information
and to submit to any written or oral
examination under oath or otherwise.
The Director of Practice shall, upon
written request, afford an applicant the
opportunity to be heard with respect to
his application for enrollment.

(¢c) Temporary recognition. Upon re-
ceipt of a properly executed applica-
tion, the Director of Practice may
grant the applicant temporary recogni-
tion to practice pending a determina-
tion as to whether enrollment to prac-
tice should be granted. Such temporary
recognition shall not be granted if the
application is not regular on its face; if
the information stated therein, if true,
is not sufficient to warrant enrollment
to practice; if there is any information
before the Director of Practice which
indicates that the statements in the
application are untrue; or which indi-
cates that the applicant would not oth-
erwise qualify for enrollment. Issuance
of temporary recognition shall not con-
stitute enrollment to practice or a
finding of eligibility for enrollment,
and the temporary recognition may be
withdrawn at any time by the Director
of Practice.

(d) Appeal from denial of application.
The Director of Practice, in denying an
application for enrollment, shall in-
form the applicant as to the reason(s)
therefor. The applicant may, within 30
days after receipt of the notice of de-
nial, file a written appeal therefrom,
together with his/her reasons in sup-
port thereof, to the Secretary of the
Treasury. A decision on the appeal will
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be rendered by the Secretary of the
Treasury as soon as practicable.

(Sec. 501, Pub. L. 82-137, 65 Stat. 290; 31 U.S.C.
483a)
[31 FR 10773, Aug. 13, 1966, as amended at 42

FR 38352, July 28, 1977; 51 FR 2878 Jan. 22,
1986]

§10.6 Enrollment.

(a) Roster. The Director of Practice
shall maintain rosters of all individ-
uals:

(1) Who have been granted active en-
rollment to practice before the Inter-
nal Revenue Service;

(2) Whose enrollment has been placed
in an inactive status for failure to
meet the requirements for renewal of
enrollment;

(3) Whose enrollment has been placed
in an inactive retirement status;

(4) Who have been disbarred or sus-
pended from practice before the Inter-
nal Revenue Service;

(5) Whose offer of consent to resigna-
tion from enrollment to practice before
the Internal Revenue Service has been
accepted by the Director of Practice
under §10.55 of this part; and

(6) Whose application for enrollment
has been denied.

(b) Enrollment card. The Director of
Practice will issue an enrollment card
to each individual whose application
for enrollment to practice before the
Internal Revenue Service is approved
after the effective date of this regula-
tion. Each such enrollment card will be
valid for the period stated thereon. En-
rollment cards issued individuals be-
fore February 1, 1987 shall become in-
valid after March 31, 1987. An indi-
vidual having an invalid enrollment
card is not eligible to practice before
the Internal Revenue Service.

(c) Term of enrollment. Active enroll-
ment to practice before the Internal
Revenue Service is accorded each indi-
vidual enrolled, so long as renewal of
enrollment is effected as provided in
this part.

(d) Renewal of enrollment. To main-
tain active enrollment to practice be-
fore the Internal Revenue Service, each
individual enrolled is required to have
his/her enrollment renewed as set forth
herein. Failure by an individual to re-
ceive notification from the Director of
Practice of the renewal requirement
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will not be justification for circumven-
tion of such requirement.

(1) All individuals enrolled to prac-
tice before the Internal Revenue Serv-
ice before November 1, 1986 shall apply
for renewal of enrollment during the
period between November 1, 1986 and
January 31, 1987. Those who receive ini-
tial enrollment between November 1,
1986 and January 31, 1987 shall apply for
renewal of enrollment by March 1, 1987.
The first effective date of renewal will
be April 1, 1987.

(2) Thereafter, applications for re-
newal will be required between Novem-
ber 1, 1989 and January 31, 1990, and be-
tween November 1 and January 31 of
every third year subsequent thereto.
Those who receive initial enrollment
during the renewal application period
shall apply for renewal of enrollment
by March 1 of the renewal year. The ef-
fective date of renewed enrollment will
be April 1, 1990, and April 1 of every
third year subsequent thereto.

(3) The Director of Practice will no-
tify the individual of renewal of enroll-
ment and will issue a card evidencing
such renewal.

(4) A reasonable nonrefundable fee
may be charged for each application
for renewal of enrollment filed with the
Director of Practice.

(6) Forms required for renewal may
be obtained from the Director of Prac-
tice, Internal Revenue Service, Wash-
ington, DC 20224.

(e) Condition for renewal: Continuing
Professional Education. In order to qual-
ify for renewal of enrollment, an indi-
vidual enrolled to practice before the
Internal Revenue Service must certify,
on the application for renewal form
prescribed by the Director of Practice,
that he/she has satisfied the following
continuing professional education re-
quirements.

(1) For renewed enrollment effective
April 1, 1987. (i) A minimum of 24 hours
of continuing education credit must be
completed between January 1, 1986 and
January 31, 1987.

(ii) An individual who receives initial
enrollment between January 1, 1986 and
January 31, 1987 is exempt from the
continuing education requirement for
the renewal of enrollment effective
April 1, 1987, but is required to file a
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timely application for renewal of en-
rollment.

(2) For renewed enrollment effective
April 1, 1990 and every third year there-
after. (i) A minimum of 72 hours of con-
tinuing education credit must be com-
pleted between February 1, 1987 and
January 31, 1990, and during each three
year period subsequent thereto. Each
such three year period is known as an
enrollment cycle.

(ii) A minimum of 16 hours of con-
tinuing education credit must be com-
pleted in each year of an enrollment
cycle.

(iii) An individual who receives ini-
tial enrollment during an enrollment
cycle must complete two (2) hours of
qualifying continuing education credit
for each month enrolled during such
enrollment cycle. Enrollment for any
part of a month is considered enroll-
ment for the entire month.

(f) Qualifying continuing education—
(1) General. To qualify for continuing
education credit, a course of learning
must:

(i) Be a qualifying program designed
to enhance the professional knowledge
of an individual in Federal taxation or
Federal tax related matters, i.e. pro-
grams comprised of current subject
matter in Federal taxation or Federal
tax related matters to include account-
ing, financial management, business
computer science and taxation; and

(ii) Be conducted by a qualifying
Sponsor.

(2) Qualifying programs—({i) Formal
programs. Formal programs qualify as
continuing education programs if they:

(A) Require attendance;

(B) Require that the program be con-
ducted by a qualified instructor, dis-
cussion leader or speaker, i.e. a person
whose background, training, education
and/or experience is appropriate for in-
structing or leading a discussion on the
subject matter of the particular pro-
gram; and

(C) Require a written outline and/or
textbook and certificate of attendance
provided by the sponsor, all of which
must be retained by the attendee for a
three year period following renewal of
enrollment.

(ii) Correspondence or individual study
programs (including taped programs).
Qualifying continuing education pro-
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grams include correspondence or indi-
vidual study programs completed on an
individual basis by the enrolled indi-
vidual and conducted by qualifying
sponsors. The allowable credit hours
for such programs will be measured on
a basis comparable to the measurement
of a seminar or course for credit in an
accredited educational institution.
Such programs qualify as continuing
education programs if they:

(A) Require registration of the par-
ticipants by the sponsor;

(B) Provide a means for measuring
completion by the participants (e.g.,
written examination); and

(C) Require a written outline and/or
textbook and certificate of completion
provided by the sponsor which must be
retained by the participant for a three
year period following renewal of enroll-
ment.

(iii) Serving as an instructor, discussion
leader or speaker.

(A) One hour of continuing education
credit will be awarded for each contact
hour completed as an instructor, dis-
cussion leader or speaker at an edu-
cational program which meets the con-
tinuing education requirements of this
part.

(B) Two hours of continuing edu-
cation credit will be awarded for actual
subject preparation time for each con-
tact hour completed as an instructor,
discussion leader or speaker at such
programs. It will be the responsibility
of the individual claiming such credit
to maintain records to verify prepara-
tion time.

(C) The maximum credit for instruc-
tion and preparation may not exceed
50% of the continuing education re-
quirement for an enrollment cycle.

(D) Presentation of the same subject
matter in an instructor, discussion
leader or speaker capacity more than
one time during an enrollment cycle
will not qualify for continuing edu-
cation credit.

(iv) Credit for published articles, books,
etc.

(A) Continuing education credit will
be awarded for publications on Federal
taxation or Federal tax related matters
to include accounting, financial man-
agement, business computer science,
and taxation, provided the content of
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such publications is current and de-
signed for the enhancement of the pro-
fessional knowledge of an individual
enrolled to practice before the Internal
Revenue Service.

(B) The credit allowed will be on the
basis of one hour credit for each hour
of preparation time for the material. It
will be the responsibility of the person
claiming the credit to maintain
records to verify preparation time.

(C) The maximum credit for publica-
tions may not exceed 25% of the con-
tinuing education requirement of any
enrollment cycle.

(38) Periodic examination. Individuals
may establish eligibility for renewal of
enrollment for any enrollment cycle
by:

(i) Achieving a passing score on each
part of the Special Enrollment Exam-
ination administered under this part
during the three year period prior to
renewal; and

(ii) Completing a minimum of 16
hours of qualifying continuing edu-
cation during the last year of an en-
rollment cycle.

(g) Sponsors. (1) Sponsors are those
responsible for presenting programs.

(2) To qualify as a sponsor, a program
presenter must:

(i) Be an accredited educational in-
stitution;

(ii) Be recognized for continuing edu-
cation purposes by the licensing body
of any State, possession, territory,
Commonwealth, or the District of Co-
lumbia responsible for the issuance of a
license in the field of accounting or
law;

(iii) Be recognized by the Director of
Practice as a professional organization
or society whose programs include of-
fering continuing professional edu-
cation opportunities in subject matter
within the scope of this part; or

(iv) File a sponsor agreement with
the Director of Practice to obtain ap-
proval of the program as a qualified
continuing education program.

(3) A qualifying sponsor must ensure
the program complies with the fol-
lowing requirements:

(i) Programs must be developed by
individual(s) qualified in the subject
matter;

(ii) Program subject matter must be
current;
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(iii) Instructors, discussion leaders,
and speakers must be qualified with re-
spect to program content;

(iv) Programs must include some
means for evaluation of technical con-
tent and presentation;

(v) Certificates of completion must
be provided those who have success-
fully completed the program; and

(vi) Records must be maintained by
the sponsor to verify completion of the
program and attendance by each par-
ticipant. Such records must be retained
for a period of three years following
completion of the program. In the case
of continuous conferences, conven-
tions, and the like, records must be
maintained to verify completion of the
program and attendance by each par-
ticipant at each segment of the pro-
gram.

(4) Professional organizations or soci-
eties wishing to be considered as quali-
fied sponsors shall request such status
of the Director of Practice and furnish
information in support of the request
together with any further information
deemed necessary by the Director of
Practice.

(5) Sponsor agreements and qualified
professional organization or society
sponsors approved by the Director of
Practice shall remain in effect for one
enrollment cycle. The names of such
sponsors will be published on a periodic
basis.

(h) Measurement of continuing edu-
cation coursework. (1) All continuing
education programs will be measured
in terms of contact hours. The shortest
recognized program will be one contact
hour.

(2) A contact hour is 50 minutes of
continuous participation in a program.
Credit is granted only for a full contact
hour, i.e. 50 minutes or multiples
thereof. For example, a program last-
ing more than 50 minutes but less than
100 minutes will count as one contact
hour.

(3) Individual segments at continuous
conferences, conventions and the like
will be considered one total program.
For example, two 90-minute segments
(180 minutes) at a continuous con-
ference will count as three contact
hours.

(4) For university or college courses,
each semester hour credit will equal 15
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contact hours and a quarter hour cred-
it will equal 10 contact hours.

(i) Recordkeeping requirements. (1)
BEach individual applying for renewal
shall retain for a period of three years
following the date of renewal of enroll-
ment the information required with re-
gard to qualifying continuing profes-
sional education credit hours. Such in-
formation shall include:

(i) The name of the sponsoring orga-
nization;

(ii) The location of the program;

(iii) The title of the program and de-
scription of its content e.g., course
syllibi and/or textbook;

(iv) The dates attended;

(v) The credit hours claimed;

(vi) The name(s) of the instructor(s),
discussion leader(s), or speaker(s), if
appropriate; and

(vii) The certificate of completion
and/or signed statement of the hours of
attendance obtained from the sponsor.

(2) To receive continuing education
credit for service completed as an in-
structor, discussion leader, or speaker,
the following information must be
maintained for a period of three years
following the date of renewal of enroll-
ment:

(i) The name of the sponsoring orga-
nization;

(ii) The location of the program;

(iii) The title of the program and de-
scription of its content;

(iv) The dates of the program; and

(v) The credit hours claimed.

(3) To receive continuing education
credit for publications, the following
information must be maintained for a
period of three years following the date
of renewal of enrollment:

(i) The publisher;

(ii) The title of the publication;

(iii) A copy of the publication; and

(iv) The date of publication.

(j) Waivers. (1) Waiver from the con-
tinuing education requirements for a
given period may be granted by the Di-
rector of Practice for the following rea-
sons:

(i) Health, which prevented compli-
ance with the continuing education re-
quirements;

(ii) Extended active military duty;

(iii) Absence from the United States
for an extended period of time due to
employment or other reasons, provided
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the individual does not practice before
the Internal Revenue Service during
such absence; and

(iv) Other compelling reasons, which
will be considered on a case-by-case
basis.

(2) A request for waiver must be ac-
companied by appropriate documenta-
tion. The individual will be required to
furnish any additional documentation
or explanation deemed necessary by
the Director of Practice. Examples of
appropriate documentation could be a
medical certificate, military orders,
etc.

(3) A request for waiver must be filed
no later than the last day of the re-
newal application period.

(4) If a request for waiver is not ap-
proved, the individual will be so noti-
fied by the Director of Practice and
placed on a roster of inactive enrolled
individuals.

(5) If a request for waiver is approved,
the individual will be so notified and
issued a card evidencing such renewal.

(6) Those who are granted waivers are
required to file timely applications for
renewal of enrollment.

(k) Failure to comply. (1) Compliance
by an individual with the requirements
of this part shall be determined by the
Director of Practice. An individual who
fails to meet the requirements of eligi-
bility for renewal of enrollment will be
notified by the Director of Practice at
his/her last known address by first
class mail. The notice will state the
basis for the non-compliance and will
provide the individual an opportunity
to furnish in writing information relat-
ing to the matter within 60 days of the
date of the notice. Such information
will be considered by the Director of
Practice in making a final determina-
tion as to eligibility for renewal of en-
rollment.

(2) The Director of Practice may re-
quire any individual, by first class mail
to his/her last known mailing address,
to provide copies of any records re-
quired to be maintained under this
part. The Director of Practice may dis-
allow any continuing professional edu-
cation hours claimed if the individual
concerned fails to comply with such re-
quirement.
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(3) An individual who has not filed a
timely application for renewal of en-
rollment, who has not made a timely
response to the notice of non-compli-
ance with the renewal requirements, or
who has not satisfied the requirements
of eligibility for renewal will be placed
on a roster of inactive enrolled individ-
uals for a period of three years. During
this time, the individual will be ineli-
gible to practice before the Internal
Revenue Service.

(4) During inactive enrollment status
or at any other time an individual is
ineligible to practice before the Inter-
nal Revenue Service, such individual
shall not in any manner, directly or in-
directly, indicate he or she is enrolled
to practice before the Internal Revenue
Service, or use the term ‘‘enrolled
agent,” the designation “E. A.,” or
other form of reference to eligibility to
practice before the Internal Revenue
Service.

(5) An individual placed in an inac-
tive status may satisfy the require-
ments for renewal of enrollment during
his/her period of inactive enrollment. If
such satisfaction includes completing
the continuing education requirement,
a minimum of 16 hours of qualifying
continuing education hours must be
completed in the 12 month period pre-
ceding the date on which the renewal
application is filed. Continuing edu-
cation credit under this subsection
may not be used to satisfy the require-
ments of the enrollment cycle in which
the individual has been placed back on
the active roster.

(6) An individual placed in an inac-
tive status must file an application for
renewal of enrollment and satisfy the
requirements for renewal as set forth
in this section within three years of
being placed in an inactive status. The
name of such individual otherwise will
be removed from the inactive enroll-
ment roster and his/her enrollment will
terminate. Eligibility for enrollment
must then be reestablished by the indi-
vidual as provided in this part.

(7) Inactive enrollment status is not
available to an individual who is the
subject of a discipline matter in the Of-
fice of Director of Practice.

(1) Inactive retirement status. An indi-
vidual who no longer practices before
the Internal Revenue Service may re-
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quest being placed in an inactive status
at any time and such individual will be
placed in an inactive retirement sta-
tus. The individual will be ineligible to
practice before the Internal Revenue
Service. Such individual must file a
timely application for renewal of en-
rollment at each applicable renewal or
enrollment as provided in this part. An
individual who is placed in an inactive
retirement status may be reinstated to
an active enrollment status upon filing
an application for renewal of enroll-
ment and providing evidence of the
completion of the required continuing
professional education hours for the
enrollment cycle. Inactive retirement
status is not available to an individual
who is the subject to a discipline mat-
ter in the Office of Director of Prac-
tice.

(m) Renewal while under suspension or
disbarment. An individual who is ineli-
gible to practice before the Internal
Revenue Service by virtue of discipli-
nary action is required to meet the re-
quirements for renewal of enrollment
during the period of ineligibility.

(n) Verification. The Director of Prac-
tice may review the continuing edu-
cation records of an enrolled individual
and/or qualified sponsor in a manner
deemed appropriate to determine com-
pliance with the requirements and
standards for renewal of enrollment as
provided in this part.

(Approved by the Office of Management and
Budget under control number 1545-0946)

[61 FR 2878, Jan. 22, 1986]

§10.7 Representing oneself; partici-
pating in rulemaking; limited prac-
tice; special appearances; and re-
turn preparation.

(a) Representing oneself. Individuals
may appear on their own behalf before
the Internal Revenue Service provided
they present satisfactory identifica-
tion.

(b) Participating in rulemaking. Indi-
viduals may participate in rulemaking
as provided by the Administrative Pro-
cedure Act. See 5 U.S.C. 553.

(c) Limited practice—(1) In general.
Subject to the limitations in paragraph
(c)(2) of this section, an individual who
is not a practitioner may represent a
taxpayer before the Internal Revenue
Service in the circumstances described
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in this paragraph (c)(1), even if the tax-
payer is not present, provided the indi-
vidual presents satisfactory identifica-
tion and proof of his or her authority
to represent the taxpayer. The cir-
cumstances described in this paragraph
(c)(1) are as follows:

(i) An individual may represent a
member of his or her immediate fam-
ily.

(ii) A regular full-time employee of
an individual employer may represent
the employer.

(iii) A general partner or a regular
full-time employee of a partnership
may represent the partnership.

(iv) A bona fide officer or a regular
full-time employee of a corporation
(including a parent, subsidiary, or
other affiliated corporation), associa-
tion, or organized group may represent
the corporation, association, or orga-
nized group.

(v) A trustee, receiver, guardian, per-
sonal representative, administrator,
executor, or regular full-time employee
of a trust, receivership, guardianship,
or estate may represent the trust, re-
ceivership, guardianship, or estate.

(vi) An officer or a regular employee
of a governmental unit, agency, or au-
thority may represent the govern-
mental unit, agency, or authority in
the course of his or her official duties.

(vii) An individual may represent any
individual or entity before personnel of
the Internal Revenue Service who are
outside of the United States.

(viii) An individual who prepares and
signs a taxpayer’s return as the pre-
parer, or who prepares a return but is
not required (by the instructions to the
return or regulations) to sign the re-
turn, may represent the taxpayer be-
fore officers and employees of the Ex-
amination Division of the Internal
Revenue Service with respect to the
tax liability of the taxpayer for the
taxable year or period covered by that
return.

(2) Limitations. (i) An individual who
is under suspension or disbarment from
practice before the Internal Revenue
Service may not engage in limited
practice before the Service under
§10.7(c)(1).

(ii) The Director, after notice and op-
portunity for a conference, may deny
eligibility to engage in limited practice
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before the Internal Revenue Service
under §10.7(c)(1) to any individual who
has engaged in conduct that would jus-
tify suspending or disbarring a practi-
tioner from practice before the Service.

(iii) An individual who represents a
taxpayer under the authority of
§10.7(c)(1)(viii) is subject to such rules
of general applicability regarding
standards of conduct, the extent of his
or her authority, and other matters as
the Director prescribes.

(d) Special appearances. The Director,
subject to such conditions as he or she
deems appropriate, may authorize an
individual who is not otherwise eligible
to practice before the Service to rep-
resent another person in a particular
matter.

(e) Preparing taxr returns and fur-
nishing information. An individual may
prepare a tax return, appear as a wit-
ness for the taxpayer before the Inter-
nal Revenue Service, or furnish infor-
mation at the request of the Service or
any of its officers or employees.

[69 FR 31526, June 20, 1994]

§10.8 Customhouse brokers.

Nothing contained in the regulations
in this part shall be deemed to affect or
limit the right of a customhouse
broker, licensed as such by the Com-
missioner of Customs in accordance
with the regulations prescribed there-
for, in any customs district in which he
is so licensed, at the office of the Dis-
trict Director of Internal Revenue or
before the National Office of the Inter-
nal Revenue Service, to act as a rep-
resentative in respect to any matters
relating specifically to the importation
or exportation of merchandise under
the customs or internal revenue laws,
for any person for whom he has acted
as a customhouse broker.

Subpart B—Duties and Restrictions
Relating to Practice Before
the Internal Revenue Service

§10.20 Information to be furnished.

(a) To the Internal Revenue Service. No
attorney, certified public accountant,
enrolled agent, or enrolled actuary
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shall neglect or refuse promptly to sub-
mit records or information in any mat-
ter before the Internal Revenue Serv-
ice, upon proper and lawful request by
a duly authorized officer or employee
of the Internal Revenue Service, or
shall interfere, or attempt to interfere,
with any proper and lawful effort by
the Internal Revenue Service or its of-
ficers or employees to obtain any such
record or information, unless he be-
lieves in good faith and on reasonable
grounds that such record or informa-
tion is privileged or that the request
for, or effort to obtain, such record or
information is of doubtful legality.

(b) To the Director of Practice. It shall
be the duty of an attorney or certified
public accountant, who practices be-
fore the Internal Revenue Service, or
enrolled agent, when requested by the
Director of Practice, to provide the Di-
rector with any information he may
have concerning violation of the regu-
lations in this part by any person, and
to testify thereto in any proceeding in-
stituted under this part for the disbar-
ment or suspension of an attorney, cer-
tified public accountant, enrolled
agent, or enrolled actuary, unless he
believes in good faith and on reason-
able grounds that such information is
privileged or that the request therefor
is of doubtful legality.

[31 FR 10773, Aug. 13, 1966, as amended at 57
FR 41095, Sept. 9, 1992]

§10.21 Knowledge of client’s omission.

Each attorney, certified public ac-
countant, enrolled agent, or enrolled
actuary who, having been retained by a
client with respect to a matter admin-
istered by the Internal Revenue Serv-
ice, knows that the client has not com-
plied with the revenue laws of the
United States or has made an error in
or omission from any return, docu-
ment, affidavit, or other paper which
the client is required by the revenue
laws of the United States to execute,
shall advise the client promptly of the
fact of such noncompliance, error, or
omission.

[42 FR 38352, July 28, 1977, as amended at 57
FR 41095, Sept. 9, 1992]
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§10.22 Diligence as to accuracy.

Each attorney, certified public ac-
countant, enrolled agent, or enrolled
actuary shall exercise due diligence:

(a) In preparing or assisting in the
preparation of, approving, and filing re-
turns, documents, affidavits, and other
papers relating to Internal Revenue
Service matters;

(b) In determining the correctness of
oral or written representations made
by him to the Department of the Treas-
ury; and

(c) In determining the correctness of
oral or written representations made
by him to clients with reference to any
matter administered by the Internal
Revenue Service.

[356 FR 13205, Aug. 19, 1970, as amended at 42
FR 38352, July 28, 1977; 57 FR 41095, Sept. 9,
1992]

§10.23 Prompt disposition of pending
matters.

No attorney, certified public ac-
countant, enrolled agent, or enrolled
actuary shall unreasonably delay the
prompt disposition of any matter be-
fore the Internal Revenue Service.

§10.24 Assistance from disbarred or
suspended persons and former In-
ternal Revenue Service employees.

No attorney, certified public ac-
countant, enrolled agent, or enrolled
actuary shall, in practice before the In-
ternal Revenue Service, knowingly and
directly or indirectly:

(a) Employ or accept assistance from
any person who is under disbarment or
suspension from practice before the In-
ternal Revenue Service.

(b) Accept employment as associate,
correspondent, or subagent from, or
share fees with, any such person.

(c) Accept assistance from any
former government employee where
the provisions of §10.26 of these regula-
tions or any Federal law would be vio-
lated.

[44 FR 4943, Jan. 24, 1979, as amended at 57

FR 41095, Sept. 9, 1992]

§10.25 Practice by partners of Govern-
ment employees.

No partner of an officer or employee
of the executive branch of the U.S.
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Government, of any independent agen-
cy of the United States, or of the Dis-
trict of Columbia, shall represent any-
one in any matter administered by the
Internal Revenue Service in which such
officer or employee of the Government
participates or has participated person-
ally and substantially as a Government
employee or which is the subject of his
official responsibility.

[31 FR 10773, Aug. 13, 1966, as amended at 35
FR 13205, Aug. 19, 1970]

§10.26 Practice by former Government
employees, their partners and their
associates.

(a) Definitions. For purposes of §10.26.
(1) Assist means to act in such a way as
to advise, furnish information to or
otherwise aid another person, directly
of indirectly.

(2) Government employee is an officer
or employee of the United States or
any agency of the United States, in-
cluding a special government employee as
defined in 18 U.S.C. 202(a), or of the
District of Columbia, or of any State,
or a member of Congress or of any
State legislature.

(3) Member of a firm 1is a sole
practioner or an employee or associate
thereof, or a partner, stockholder, as-
sociate, affiliate or employee of a part-
nership, joint venture, corporation,
professional association or other affili-
ation of two or more practitioners who
represent non-Government parties.

(4) Practitioner includes any indi-
vidual described in §10.3(e).

(5) Official responsibility means the di-
rect administrative or operating au-
thority, whether intermediate or final,
and either exercisable alone or with
others, and either personally or
through subordinates, to approve, dis-
approve, or otherwise direct Govern-
ment action, with or without knowl-
edge of the action.

(6) Participate or participation means
substantial involvement as a Govern-
ment employee by making decisions, or
preparing or reviewing documents with
or without the right to exercise a judg-
ment of approval or disapproval, or
participating in conferences or inves-
tigations, or rendering advice of a sub-
stantial nature.

(7 Rule includes Treasury Regula-
tions, whether issued or under prepara-
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tion for issuance as Notices of Pro-
posed Rule Making or as Treasury De-
cisions, and revenue rulings and rev-
enue procedures published in the Inter-
nal Revenue bulletin. Rule shall not in-
clude a transaction as defined in para-
graph (a)(9) of this section.

(8) Transaction means any decision,
determination, finding, letter ruling,
technical advice, contract or approval
or disapproval thereof, relating to a
particular factual situation or situa-
tions involving a specific party or par-
ties whose rights, privileges, or liabil-
ities under laws or regulations admin-
istered by the Internal Revenue Serv-
ice, or other legal rights, are deter-
mined or immediately affected therein
and to which the United States is a
party or in which it has a direct and
substantial interest, whether or not
the same taxable periods are involved.
Transaction does not include rule as de-
fined in paragraph (a)(7) of this section.

(b) General rules. (1) No former Gov-
ernment employee shall, subsequent to
his Government employment, represent
anyone in any matter administered by
the Internal Revenue Service if the
representation would violate 18 U.S.C.
207 (a) or (b) of any other laws of the
United States.

(2) No former Government employee
who participated in a transaction shall,
subsequent to his Government employ-
ment, represent or knowingly assist, in
that transaction, any person who is or
was a specific party to that trans-
action.

(3) No former Government employee
who within a period of one year prior
to the termination of his Government
employment had official responsibility
for a transaction shall, within one year
after his Government employment is
ended, represent or knowingly assist in
that transaction any person who is or
was a specific party to that trans-
action.

(4) No former Government employee
shall, within one year after his Govern-
ment employment is ended, appear be-
fore any employee of the Treasury De-
partment in connection with the publi-
cation, withdrawal, amendment, modi-
fication, or interpretation of a rule in
the development of which the former
Government employee participated or
for which, within a period of one year
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prior to the termination of his Govern-
ment employment, he had official re-
sponsibility. However, this subpara-
graph does not preclude such former
employee for appearing on his own be-
half or from representing a taxpayer
before the Internal Revenue Service in
connection with a transaction involv-
ing the application or interpretation of
such a rule with respect to that trans-
action: Provided, That such former em-
ployee shall not utilize or disclose any
confidential information acquired by
the former employee in the develop-
ment of the rule, and shall not contend
that the rule is invalid or illegal. In ad-
dition, this subparagraph does not pre-
clude such former employee from oth-
erwise advising or acting for any per-
son.

(c) Firm representation. (1) No member
of a firm of which a former Govern-
ment employee is a member may rep-
resent or knowingly assist a person
who was or is a specific party in any
transaction with respect to which the
restrictions of paragraph (b)(1) (other
than 18 U.S.C. 207 (b)) or (b)(2) of this
section apply to the former Govern-
ment employee, in that transaction,
unless:

(i) No member of the firm who had
knowledge of the participation by the
Government employee in the trans-
action initiated discussions with the
Government employee concerning his
becoming a member of the firm until
his Government employment is ended
or six months after the termination of
his participation in the transaction,
whichever is earlier;

(ii) The former Government em-
ployee did not initiate any discussions
concerning becoming a member of the
firm while participating in the trans-
action or, if such discussions were
intitiated, they conformed with the re-
quirements of 18 U.S.C. 208(b); and

(iii) The firm isolates the former
Government employee in such a way
that he does not assist in the represen-
tation.

(2) No member of a firm of which a
former Government employee is a
member may represent or knowingly
assist a person who was or is a specific
party in any transaction with respect
to which the restrictions of paragraph
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(b)(3) of this section apply to the
former employee, in that transaction
unless the firm isolates the former
Government employee in such a way
that he does not assist in the represen-
tation.

(3) When isolation of the former Gov-
ernment employee is required under
paragraph (¢)(1) or (¢)(2) of this section,
a statement affirming the fact of such
isolation shall be executed under oath
by the former Government employee
and by a member of the firm acting on
behalf of the firm, and shall be filed
with the Director of Practice and in
such other place and in the manner
prescribed by regulation. This state-
ment shall clearly identify the firm,
the former Government employee, and
the transaction or transactions requir-
ing such isolation.

(d) Pending representation. Practice by
former Government employees, their
partners and associates with respect to
representation in specific matters
where actual representation com-
menced before publication of this regu-
lation is governed by the regulations
set forth in the June 1972 amendments
to the regulations of this part (pub-
lished at 37 FR 11676): Provided, That
the burden of showing that representa-
tion commenced before publication is
with the former Government employ-
ees, their partners and associates.

[42 FR 38352, July 28, 1977, as amended at 57
FR 41095, Sept. 9, 1992; 59 FR 31527, June 20,
1994]

§10.27 Notaries.

No attorney, certified public ac-
countant, enrolled agent, or enrolled
actuary as notary public shall with re-
spect to any matter administered by
the Internal Revenue Service take ac-
knowledgments, administer oaths, cer-
tify papers, or perform any official act
in connection with matters in which he
is employed as counsel, attorney, or
agent, or in which he may be in any
way interested before the Internal Rev-
enue Service (26 Op. Atty. Gen. 236).

[31 FR 10773, Aug. 13, 1966, as amended at 57
FR 41095, Sept. 9, 1992]
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§10.28 Fees.

(a) Generally. A practitioner may not
charge an unconscionable fee for rep-
resenting a client in a matter before
the Internal Revenue Service.

(b) Contingent fees for return prepara-
tion. A practitioner may not charge a
contingent fee for preparing an original
return. A practitioner may charge a
contingent fee for preparing an amend-
ed return or a claim for refund (other
than a claim for refund made on an
original return) if the practitioner rea-
sonably anticipates at the time the fee
arrangement is entered into that the
amended return or claim will receive
substantive review by the Service. A
contingent fee includes a fee that is
based on a percentage of the refund
shown on a return or a percentage of
the taxes saved, or that otherwise de-
pends on the specific result attained.

[59 FR 31527, June 20, 1994]

§10.29 Conflicting interests.

No attorney, certified public ac-
countant, enrolled agent, or enrolled
actuary shall represent conflicting in-
terests in his practice before the Inter-
nal Revenue Service, except by express
consent of all directly interested par-
ties after full disclosure has been
made.

[31 FR 10773, Aug. 13, 1966, as amended at 57
FR 41095, Sept. 9, 1992]

§10.30 Solicitation.

(a) Advertising and solicitation restric-
tions. (1) No attorney, certified public
accountant, enrolled agent, enrolled
actuary, or other individual eligible to
practice before the Internal Revenue
Service shall, with respect to any In-
ternal Revenue Service matter, in any
way use or participate in the use of any
form of public communication con-
taining (i) A false, fraudulent, unduly
influencing, coercive, or unfair state-
ment or claim; or (ii) a misleading or
deceptive statement or claim. Enrolled
agents, in describing their professional
designation, may not utilize the term
of art ‘‘certified” or indicate an em-
ployer/employee relationship with the
Internal Revenue Service. Examples of
acceptable descriptions are ‘‘enrolled
to represent taxpayers before the Inter-
nal Revenue Service,” ‘‘enrolled to
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practice before the Internal Revenue
Service, and ‘‘admitted to practice be-
fore the Internal Revenue Service.”
Enrolled agents and enrolled actuaries
may abbreviate such designation to ei-
ther EA or E.A.

(2) No attorney, certified public ac-
countant, enrolled agent, enrolled ac-
tuary, or other individual eligible to
practice before the Internal Revenue
Service shall make, directly or indi-
rectly, an uninvited solicitation of em-
ployment in matters related to the In-
ternal Revenue Service. Solicitation
includes, but is not limited to, in-per-
son contacts and telephone commu-
nications. This restriction does not
apply to (i) Seeking new business from
an existing or former client in a re-
lated matter; (ii) communications with
family members; (iii) making the avail-
ability of professional services known
to other practitioners, so long as the
person or firm contacted is not a po-
tential client; (iv) solicitation by mail-
ings; or (v) non-coercive in-person so-
licitation by those eligible to practice
before the Internal Revenue Service
while acting as an employee, member,
or officer of an exempt organization
listed in sections 501(c)(3) or (4) of the
Internal Revenue Code of 1954 (26
U.S.C.).

Any targeted direct mail solicitation,
i.e. a mailing to those whose unique
circumstances are the basis for the so-
licitation, distributed by or on behalf
of an attorney, certified public ac-
countant, enrolled agency, enrolled ac-
tuary, or other individual eligible to
practice before the Internal Revenue
Service shall be clearly marked as such
in capital letters on the envelope and
at the top of the first page of such
mailing. In addition, all such solicita-
tions must clearly identify the source
of the information used in choosing the
recipient.

(b) Fee information. (1) Attorney, cer-
tified public accountant, enrolled
agent, or enrolled actuary and other
individuals eligible to practice before
the Internal Revenue Service may dis-
seminate the following fee informa-
tion:

(i) Fixed fees for specific routine
services.

(ii) Hourly rates.
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(iii) Range of fees for particular serv-
ices.

(iv) Fee charged for an initial con-
sultation.

Any statement of fee information con-
cerning matters in which costs may be
incurred shall include a statement dis-
closing whether clients will be respon-
sible for such costs.

(2) Attorney, certified public ac-
countant, enrolled agent, or enrolled
actuary and other individuals eligible
to practice before the Internal Revenue
Service may also publish the avail-
ability of a written schedule of fees.

(3) Attorney, certified public ac-
countant, enrolled agent, or enrolled
actuary and other individuals eligible
to practice before the Internal Revenue
Service shall be bound to charge the
hourly rate, the fixed fee for specific
routine services, the range of fees for
particular services, or the fee for an
initial consultation published for a rea-
sonable period of time, but no less than
thirty days from the last publication of
such hourly rate or fees.

(c) Communications. Communication,
including fee information, may include
professional lists, telephone direc-
tories, print media, mailings, radio and
television, and any other method: Pro-
vided, that the method chosen does not
cause the communication to become
untruthful, deceptive, unduly influ-
encing or otherwise in violation of
these regulations. It shall be construed
as a violation of these regulations for a
practitioner to persist in attempting to
contact a prospective client, if such
client has made known to the practi-
tioner a desire not to be solicited. In
the case of radio and television broad-
casting, the broadcast shall be pre-re-
corded and the practitioner shall retain
a recording of the actual audio trans-
mission. In the case of direct mail com-
munications, the practitioner shall re-
tain a copy of the actual mailing, along
with a list or other description of per-
sons to whom the communication was
mailed or otherwise distributed. Such
copy shall be retained by the practi-
tioner for a period of at least 36 months
from the date of the last transmission
or use.

(d) Improper associations. An attorney,
certified public accountant, enrolled
agent, or enrolled actuary may in mat-
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ters related to the Internal Revenue
Service, employ or accept employment
or assistance as an associate, cor-
respondent, or subagent from, or share
fees with, any person or entity who, to
the knowledge of the practitioner, ob-
tains clients or otherwise practices in a
manner forbidden under this section:
Provided, That a practitioner does not,
directly or indirectly, act or hold him-
self out as an Internal Revenue Service
practitioner in connection with that
relationship. Nothing herein shall pro-
hibit an attorney, certified public ac-
countant, or enrolled agent from prac-
tice before the Internal Revenue Serv-
ice in a capacity other than that de-
scribed above.

[44 FR 4943, Jan. 24, 1979, as amended at 57
FR 41095, Sept. 9, 1992]

§10.31 Negotiation of taxpayer refund
checks.

No attorney, certified public ac-
countant, enrolled agent, or enrolled
actuary who is an income tax return
preparer shall endorse or otherwise ne-
gotiate any check made in respect of
income taxes which is issued to a tax-
payer other than the attorney, cer-
tified public accountant or enrolled
agent.

[42 FR 38353, July 28, 1977, as amended at 57
FR 41095, Sept. 9, 1992]

§10.32

Nothing in the regulations in this
part shall be construed as authorizing
persons not members of the bar to
practice law.

[31 FR 10773, Aug. 13, 1966. Redesignated at 42
FR 38353, July 28, 1977]

Practice of law.

§10.33 Tax shelter opinions.

(a) Tax shelter opinions and offering
materials. A practitioner who provides a
tax shelter opinion analyzing the Fed-
eral tax effects of a tax shelter invest-
ment shall comply with each of the fol-
lowing requirements:

(1) Factual matters. (i) The practi-
tioner must make inquiry as to all rel-
evant facts, be satisfied that the mate-
rial facts are accurately and com-
pletely described in the offering mate-
rials, and assure that any representa-
tions as to future activities are clearly
identified, reasonable and complete.
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(ii) A practitioner may not accept as
true asserted facts pertaining to the
tax shelter which he/she should not,
based on his/her background and
knowledge, reasonably believe to be
true. However, a practitioner need not
conduct an audit or independent
verification of the asserted facts, or as-
sume that a client’s statement of the
facts cannot be relied upon, unless he/
she has reason to believe that any rel-
evant facts asserted to him/her are un-
true.

(iii) If the fair market value of prop-
erty or the expected financial perform-
ance of an investment is relevant to
the tax shelter, a practitioner may not
accept an appraisal or financial projec-
tion as support for the matters claimed
therein unless:

(A) The appraisal or financial projec-
tion makes sense on its face;

(B) The practitioner reasonably be-
lieves that the person making the ap-
praisal or financial projection is com-
petent to do so and is not of dubious
reputation; and

(C) The appraisal is based on the defi-
nition of fair market value prescribed
under the relevant Federal tax provi-
sions.

(iv) If the fair market value of pur-
chased property is to be established by
reference to its stated purchase price,
the practitioner must examine the
terms and conditions upon which the
property was (or is to be) purchased to
determine whether the stated purchase
price reasonably may be considered to
be its fair market value.

(2) Relate law to facts. The practi-
tioner must relate the law to the ac-
tual facts and, when addressing issues
based on future activities, clearly iden-
tify what facts are assumed.

(3) Identification of material issues. The
practitioner must ascertain that all
material Federal tax issues have been
considered, and that all of those issues
which involve the reasonable possi-
bility of a challenge by the Internal
Revenue Service have been fully and
fairly addressed in the offering mate-
rials.

(4) Opinion on each material issue.
Where possible, the practitioner must
provide an opinion whether it is more
likely than not that an investor will
prevail on the merits of each material
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tax issue presented by the offering
which involves a reasonable possibility
of a challenge by the Internal Revenue
Service. Where such an opinion cannot
be given with respect to any material
tax issue, the opinion should fully de-
scribe the reasons for the practitioner’s
inability to opine as to the likely out-
come.

(5) Owverall evaluation. (i) Where pos-
sible, the practitioner must provide an
overall evaluation whether the mate-
rial tax benefits in the aggregate more
likely than not will be realized. Where
such an overall evaluation cannot be
given, the opinion should fully describe
the reasons for the practitioner’s in-
ability to make an overall evaluation.
Opinions concluding that an overall
evaluation cannot be provided will be
given special scrutiny to determine if
the stated reasons are adequate.

(ii) A favorable overall evaluation
may not be rendered unless it is based
on a conclusion that substantially
more than half of the material tax ben-
efits, in terms of their financial impact
on a typical investor, more likely than
not will be realized if challenged by the
Internal Revenue Service.

(iii) If it is not possible to give an
overall evaluation, or if the overall
evaluation is that the material tax
benefits in the aggregate will not be re-
alized, the fact that the practitioner’s
opinion does not constitute a favorable
overall evaluation, or that it is an un-
favorable overall evaluation, must be
clearly and prominently disclosed in
the offering materials.

(iv) The following examples illustrate
the principles of this paragraph:

Example (1). A limited partnership acquires
real property in a sale-leaseback trans-
action. The principal tax benefits offered to
investing partners consist of depreciation
and interest deductions. Lesser tax benefits
are offered to investors by reason of several
deductions under Internal Revenue Code sec-
tion 162 (ordinary and necessary business ex-
penses). If a practitioner concludes that it is
more likely than not that the partnership
will not be treated as the owner of the prop-
erty for tax purposes (which is required to
allow the interest and depreciation deduc-
tions), then he/she may not opine to the ef-
fect that it is more likely than not that the
material tax benefits in the aggregate will
be realized, regardless of whether favorable
opinions may be given with respect to the
deductions claimed under Code section 162.
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Example (2). A corporation electing under
subchapter S of the Internal Revenue Code is
formed to engage in research and develop-
ment activities. The offering materials fore-
cast that deductions for research and experi-
mental expenditures equal to 75% of the
total investment in the corporation will be
available during the first two years of the
corporation’s operations, other expenses will
account for another 15% of the total invest-
ment, and that little or no gross income will
be received by the corporation during this
period. The practitioner concludes that it is
more likely than not that deductions for re-
search and experimental expenditures will be
allowable. The practitioner may render an
opinion to the effect that based on this con-
clusion, it is more likely than not that the
material tax benefits in the aggregate will
be realized, regardless of whether he/she can
opine that it is more likely than not that
any of the other tax benefits will be
achieved.

Example (3). An investment program is es-
tablished to acquire offsetting positions in
commodities contracts. The objective of the
program is to close the loss positions in year
one and to close the profit positions in year
two. The principal tax benefit offered by the
program is a loss in the first year, coupled
with the deferral of offsetting gain until the
following year. The practitioner concludes
that the losses will not be deductible in year
one. Accordingly, he/she may not render an
opinion to the effect that it is more likely
than not that the material tax benefits in
the aggregate will be realized, regardless of
the fact that he/she is of the opinion that
losses not allowable in year one will be al-
lowable in year two, because the principal
tax benefit offered is a one-year deferral of
income.

Example (4). A limited partnership is
formed to acquire, own and operate residen-
tial rental real estate. The offering material
forecasts gross income of $2,000,000 and total
deductions of $10,000,000, resulting in net
losses of $8,000,000 over the first six taxable
years. Of the total deductions, depreciation
and interest are projected to be $7,000,000,
and other deductions $3,000,000. The practi-
tioner concludes that it is more likely than
not that all of the depreciation and interest
deductions will be allowable, and that it is
more likely than not that the other deduc-
tions will not be allowed. The practitioner
may render an opinion to the efect that it is
more likely than not that the material tax
benefits in the aggregate will be realized.

(6) Description of opinion. The practi-
tioner must assure that the offering
materials correctly and fairly rep-
resent the nature and extent of the tax
shelter opinion.

§10.33

(b) Reliance on other opinions—(1) In
general. A practitioner may provide an
opinion on less than all of the material
tax issues only if:

(i) At least one other competent
practitioner provides an opinion on the
likely outcome with respect to all of
the other material tax issues which in-
volve a reasonable possibility of chal-
lenge by the Internal Revenue Service,
and an overall evalution whether the
material tax benefits in the aggregate
more likely than not will be realized,
which is disseminated in the same
manner as the practitioner’s opinion;
and

(ii) The practitioner, upon reviewing
such other opinions and any offering
materials, has no reason to believe
that the standards of paragraph (a) of
this section have not been complied
with.

Notwithstanding the foregoing, a prac-
titioner who has not been retained to
provide an overall evaluation whether
the material tax benefits in the aggre-
gate more likely than not will be real-
ized may issue an opinion on less than
all the material tax issues only if he/
she has no reason to believe, based on
his/her knowledge and experience, that
the overall evaluation given by the
practitioner who furnishes the overall
evaluation is incorrect on its face.

(2) Forecasts and projections. A practi-
tioner who is associated with forecasts
or projections relating to or based upon
the tax consequences of the tax shelter
offering that are included in the offer-
ing materials, or are disseminated to
potential investors other than the
practitioner’s clients, may rely on the
opinion of another practitioner as to
any or all material tax issues, provided
that the practitioner who desires to
rely on the other opinion has no reason
to believe that the standards of para-
graph (a) of this section have not been
complied with by the practitioner ren-
dering such other opinion, and the re-
quirements of paragraph (b)(1) of this
section are satisfied. The practitioner’s
report shall disclose any material tax
issue not covered by, or incorrectly
opined upon, by the other opinion, and
shall set forth his/her opinion with re-
spect to each such issue in a manner
that satisfies the requirements of para-
graph (a) of this section.
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(c) Definitions. For purposes of this
section:

(1) Practitioner includes any indi-
vidual described in §10.3(e).

(2) A tax shelter, as the term is used
in this section, is an investment which
has as a significant and intended fea-
ture for Federal income or excise tax
purposes either of the following at-
tributes:

(i) Deductions in excess of income
from the investment being available in
any year to reduce income from other
sources in that year, or

(ii) Credits in excess of the tax at-
tributable to the income from the in-
vestment being available in any year
to offset taxes on income from other
sources in that year. Excluded from the
term are municipal bonds; annuities;
family trusts (but not including
schemes or arrangements that are mar-
keted to the public other than in a di-
rect practitioner-client relationship);
qualified retirement plans; individual
retirement accounts; stock option
plans; securities issued in a corporate
reorganization; mineral development
ventures, if the only tax benefit would
be percentage depletion; and real es-
tate where it is anticipated that in no
year is it likely that deductions will
exceed gross income from the invest-
ment in that year, or that tax credits
will exceed the tax attributable to
gross income from the investment in
that year. Whether an investment is
intended to have tax shelter features
depends on the objective facts and cir-
cumstances of each case. Significant
weight will be given to the features de-
scribed in the offering materials to de-
termine whether the investment is a
tax shelter.

(3) A tax shelter opinion, as the term
is used in this section, is advice by a
practitioner concerning the Federal
tax aspects of a tax shelter either ap-
pearing or referred to in the offering
materials, or used or referred to in con-
nection with sales promotion efforts,
and directed to persons other than the
client who engaged the practitioner to
give the advice. The term includes the
tax aspects or tax risks portion of the
offering materials prepared by or at
the direction of a practitioner, whether
or not a separate opinion letter is
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issued or whether or not the practi-
tioner’s name is referred to in the of-
fering materials or in connection with
the sales promotion efforts. In addi-
tion, a financial forcast or projection
prepared by a practitioner is a tax shel-
ter opinion if it is predicated on as-
sumptions regarding Federal tax as-
pects of the investment, and it meets
the other requirements of the first sen-
tence of this paragraph. The term does
not, however, include rendering advice
solely to the offeror or reviewing parts
of the offering materials, so long as
neither the name of the practitioner,
nor the fact that a practitioner has
rendered advice concerning the tax as-
pects, is referred to in the offering ma-
terials or in connection with the sales
promotion efforts.

(4) A material tax issue as the term is
used in this section is

(i) Any Federal income or excise tax
issue relating to a tax shelter that
would make a significant contribution
toward sheltering from Federal taxes
income from other sources by pro-
viding deductions in excess of the in-
come from the tax shelter investment
in any year, or tax credits available to
offset tax liabilities in excess of the
tax attributable to the tax shelter in-
vestment in any year;

(ii) Any other Federal income or ex-
cise tax issue relating to a tax shelter
that could have a significant impact
(either benefical or adverse) on a tax
shelter investor under any reasonably
foreseeable circumstances (e.g., depre-
ciation or investment tax credit recap-
ture, availability of long-term capital
gain treatment, or realization of tax-
able income in excess of cash flow,
upon sale or other disposition of the
tax shelter investment); and

(iii) The potential applicability of
penalties, additions to tax, or interest
charges that reasonably could be as-
serted against a tax shelter investor by
the Internal Revenue Service with re-
spect to the tax shelter. The deter-
mination of what is material is to be
made in good faith by the practitioner,
based on information available at the
time the offering materials are cir-
culated.
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(d) For purposes of advising the Di-
rector of Practice whether an indi-
vidual may have violated §10.33, the Di-
rector of Practice is authorized to es-
tablish an Advisory Committee, com-
posed of at least five individuals au-
thorized to practice before the Internal
Revenue Service. Under procedures es-
tablished by the Director of Practice,
such Advisory Committee shall, at the
request of the Director of Practice, re-
view and make recommendations with
regard to alleged violations of §10.33.

(Sec. 3, 23 Stat. 258, secs. 2-12, 60 Stat. 237 et
seq.; 5 U.S.C. 301; 31 U.S.C. 330; 31 U.S.C. 321
(Reorg. Plan No. 26 of 1950, 15 FR 4935, 64
Stat. 1280, 3 CFR, 1949-53 Comp., p. 1017))

[49 FR 6722, Feb. 23, 1984; 49 FR 7116, Feb. 27,
1984; 59 FR 31527, 31528, June 20, 1994]

§10.34 Standards for advising with re-
spect to tax return positions and
for preparing or signing returns.

(a) Standards of conduct—(1) Realistic
possibility standard. A practitioner may
not sign a return as a preparer if the
practitioner determines that the re-
turn contains a position that does not
have a realistic possibility of being
sustained on its merits (the realistic
possibility standard) unless the posi-
tion is not frivolous and is adequately
disclosed to the Service. A practitioner
may not advise a client to take a posi-
tion on a return, or prepare the portion
of a return on which a position is
taken, unless—

(i) The practitioner determines that
the position satisfies the realistic pos-
sibility standard; or

(ii) The position is not frivolous and
the practitioner advises the client of
any opportunity to avoid the accuracy-
related penalty in section 6662 of the
Internal Revenue Code of 1986 by ade-
quately disclosing the position and of
the requirements for adequate disclo-
sure.

(2) Advising clients on potential pen-
alties. A practitioner advising a client
to take a position on a return, or pre-
paring or signing a return as a pre-
parer, must inform the client of the
penalties reasonably likely to apply to
the client with respect to the position
advised, prepared, or reported. The
practitioner also must inform the cli-
ent of any opportunity to avoid any
such penalty by disclosure, if relevant,
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and of the requirements for adequate
disclosure. This paragraph (a)(2) ap-
plies even if the practitioner is not sub-
ject to a penalty with respect to the
position.

(3) Relying on information furnished by
clients. A practitioner advising a client
to take a position on a return, or pre-
paring or signing a return as a pre-
parer, generally may rely in good faith
without verification upon information
furnished by the client. However, the
practitioner may not ignore the impli-
cations of information furnished to, or
actually known by, the practitioner,
and must make reasonable inquiries if
the information as furnished appears to
be incorrect, inconsistent, or incom-
plete.

(4) Definitions. For purposes of this
section:

(i) Realistic possibility. A position is
considered to have a realistic possi-
bility of being sustained on its merits
if a reasonable and well-informed anal-
ysis by a person knowledgeable in the
tax law would lead such a person to
conclude that the position has approxi-
mately a one in three, or greater, like-
lihood of being sustained on its merits.
The authorities described in 26 CFR
1.6662-4(d)(3)(iii), or any successor pro-
vision, of the substantial understate-
ment penalty regulations may be taken
into account for purposes of this anal-
ysis. The possibility that a position
will not be challenged by the Service
(e.g., because the taxpayer’s return
may not be audited or because the
issue may not be raised on audit) may
not be taken into account.

(ii) Frivolous. A position is frivolous
if it is patently improper.

(b) Standard of discipline. As provided
in §10.52, only violations of this section
that are willful, reckless, or a result of
gross incompetence will subject a prac-
titioner to suspension or disbarment
from practice before the Service.

[59 FR 31527, June 20, 1994]

Subpart C—Rules Applicable to
Disciplinary Proceedings

§10.50 Authority to disbar or suspend.

Pursuant to 31 U.S.C. 330(b), the Sec-
retary of the Treasury after notice and
an opportunity for a proceeding, may
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suspend or disbar any practitioner
from practice before the Internal Rev-
enue Service. The Secretary may take
such action against any practitioner
who is shown to be incompetent or dis-
reputable, who refuses to comply with
any regulation in this part, or who,
with intent to defraud, willfully and
knowingly misleads or threatens a cli-
ent or prospective client.

[59 FR 31528, June 20, 1994]

§10.51 Disreputable conduct.

Disreputable conduct for which an
attorney, certified public accountant,
enrolled agent, or enrolled actuary
may be disbarred or suspended from
practice before the Internal Revenue
Service includes, but is not limited to:

(a) Conviction of any criminal of-
fense under the revenue laws of the
United States, or of any offense involv-
ing dishonesty, or breach of trust.

(b) Giving false or misleading infor-
mation, or participating in any way in
the giving of false or misleading infor-
mation to the Department of the
Treasury or any officer or employee
thereof, or to any tribunal authorized
to pass upon Federal tax matters, in
connection with any matter pending or
likely to be pending before them,
knowing such information to be false
or misleading. Facts or other matters
contained in testimony, Federal tax re-
turns, financial statements, applica-
tions for enrollment, affidavits, dec-
larations, or any other document or
statement, written or oral, are in-
cluded in the term ‘“‘information.”

(c) Solicitation of employment as
prohibited under §10.30, the use of false
or misleading representations with in-
tent to deceive a client or prospective
client in order to procure employment,
or intimating that the practitioner is
able improperly to obtain special con-
sideration or action from the Internal
Revenue Service or officer or employee
thereof.

(d) Willfully failing to make Federal
tax return in violation of the revenue
laws of the United States, or evading,
attempting to evade, or participating
in any way in evading or attempting to
evade any Federal tax or payment
thereof, knowingly counseling or sug-
gesting to a client or prospective client
an illegal plan to evade Federal taxes
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or payment thereof, or concealing as-
sets of himself or another to evade Fed-
eral taxes or payment thereof.

(e) Misappropriation of, or failure
properly and promptly to remit funds
received from a client for the purpose
of payment of taxes or other obliga-
tions due the United States.

(f) Directly or indirectly attempting
to influence, or offering or agreeing to
attempt to influence, the official ac-
tion of any officer or employee of the
Internal Revenue Service by the use of
threats, false accusations, duress or co-
ercion, by the offer of any special in-
ducement or promise of advantage or
by the bestowing of any gift, favor or
thing of value.

(g) Disbarment or suspension from
practice as an attorney, certified pub-
lic accountant, public accountant, or
actuary by any duly constituted au-
thority of any State, possession, terri-
tory, Commonwealth, the District of
Columbia, any Federal court of record
or any Federal agency, body or board.

(h) Knowingly aiding and abetting
another person to practice before the
Internal Revenue Service during a pe-
riod of suspension, disbarment, or in-
eligibility of such other person. Main-
taining a partnership for the practice
of law, accountancy, or other related
professional service with a person who
is under disbarment from practice be-
fore the Service shall be presumed to
be a violation of this provision.

(i) Contemptuous conduct in connec-
tion with practice before the Internal
Revenue Service, including the use of
abusive language, making false accusa-
tions and statements knowing them to
be false, or circulating or publishing
malicious or libelous matter.

(j) Giving a false opinion, knowingly,
recklessly, or through gross incom-
petence, including an opinion which is
intentionally or recklessly misleading,
or a pattern of providing incompetent
opinions on questions arising under the
Federal tax laws. False opinions de-
scribed in this paragraph include those
which reflect or result from a knowing
misstatement of fact or law; from an
assertion of a position known to be un-
warranted under existing law; from
counseling or assisting in conduct
known to be illegal or fraudulent; from
concealment of matters required by
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law to be revealed; or from conscious
disregard of information indicating
that material facts expressed in the tax
opinion or offering material are false
or misleading. For purposes of this
paragraph, reckless conduct is a highly
unreasonable omission or misrepresen-
tation involving an extreme departure
from the standards of ordinary care
that a practitioner should observe
under the circumstances. A pattern of
conduct is a factor that will be taken
into account in determining whether a
practitioner acted knowingly, reck-
lessly, or through gross incompetence.
Gross incompetence includes conduct
that reflects gross indifference, prepa-
ration which is grossly inadequate
under the circumstances, and a con-
sistent failure to perform obligations
to the client.

(Sec. 3, 23 Stat. 258, secs. 2-12, 60 Stat. 237 et
seq.; 5 U.S.C. 301; 31 U.S.C. 330; 31 U.S.C. 321
(Reorg. Plan No. 26 of 1950, 15 FR 4935, 64
Stat. 1280, 3 CFR, 1949-53 Comp., p. 1017))

[31 FR 10773, Aug. 13, 1966, as amended at 35
FR 13205, Aug. 19, 1970; 42 FR 38353, July 28,
1977; 44 FR 4946, Jan. 24, 1979; 49 FR 6723, Feb.
23, 1984; 57 FR 41095, Sept. 9, 1992; 59 FR 31528,
June 20, 1994]

§10.52 Violation of regulations.

A practitioner may be disbarred or
suspended from practice before the In-
ternal Revenue Service for any of the
following:

(a) Willfully violating any of the reg-
ulations contained in this part.

(b) RecKklessly or through gross in-
competence (within the meaning of
§10.51(j)) violating §10.33 or §10.34 of
this part.

[59 FR 31528, June 20, 1994]

§10.53 Receipt of information con-
cerning attorney, certified public
accountant, enrolled agent, or en-
rolled actuary.

If an officer or employee of the Inter-
nal Revenue Service has reason to be-
lieve that an attorney, certified public
accountant, enrolled agent, or enrolled
actuary has violated any provision of
this part, or if any such officer or em-
ployee receives information to that ef-
fect, he shall promptly make a written
report thereof, which report or a copy
thereof shall be forwarded to the Direc-
tor of Practice. If any other person has
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information of such violations, he may
make a report thereof to the Director
of Practice or to any officer or em-
ployee of the Internal Revenue Service.

[31 FR 10773, Aug. 13, 1966, as amended at 57
FR 41095, Sept. 9, 1992]

§10.54 Institution of proceeding.

Whenever the Director of Practice
has reason to believe that any attor-
ney, certified public accountant, en-
rolled agent, or enrolled actuary has
violated any provision of the laws or
regulations governing practice before
the Internal Revenue Service, he may
reprimand such person or institute a
proceeding for disbarment or suspen-
sion of such person. The proceeding
shall be instituted by a complaint
which names the respondent and is
signed by the Director of Practice and
filed in his office. Except in cases of
willfulness, or where time, the nature
of the proceeding, or the public inter-
est does not permit, a proceeding will
not be instituted under this section
until facts or conduct which may war-
rant such action have been called to
the attention of the proposed respond-
ent in writing and he has been accorded
opportunity to demonstrate or achieve
compliance with all lawful require-
ments.

[31 FR 10773, Aug. 13, 1966, as amended at 57
FR 41095, Sept. 9, 1992]

§10.55 Conferences.

(a) In general. The Director of Prac-
tice may confer with an attorney, cer-
tified public accountant, enrolled
agent, or enrolled actuary concerning
allegations of misconduct irrespective
of whether a proceeding for disbarment
or suspension has been instituted
against him. If such conference results
in a stipulation in connection with a
proceeding in which such person is the
respondent, the stipulation may be en-
tered in the record at the instance of
either party to the proceeding.

(b) Resignation or voluntary suspen-
sion. An attorney, certified public ac-
countant, enrolled agent, or enrolled
actuary, in order to avoid the institu-
tion or conclusion of a disbarment or
suspension proceeding, may offer his
consent to suspension from practice be-
fore the Internal Revenue Service. An
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enrolled agent may also offer his res-
ignation. The Director of Practice, in
his discretion, may accept the offered
resignation of an enrolled agent and
may suspend an attorney, certified
public accountant, or enrolled agent in
accordance with the consent offered.

[31 FR 10773, Aug. 13, 1966, as amended at 35
FR 13206, Aug. 19, 1970; 57 FR 41095, Sept. 9,
1992]

§10.56 Contents of complaint.

(a) Charges. A complaint shall give a
plain and concise description of the al-
legations which constitute the basis for
the proceeding. A complaint shall be
deemed sufficient if it fairly informs
the respondent of the charges against
him so that he is able to prepare his de-
fense.

(b) Demand for answer. In the com-
plaint, or in a separate paper attached
to the complaint, notification shall be
given of the place and time within
which the respondent shall file his an-
swer, which time shall not be less than
15 days from the date of service of the
complaint, and notice shall be given
that a decision by default may be ren-
dered against the respondent in the
event he fails to file his answer as re-
quired.

[31 FR 10773, Aug. 13, 1966, as amended at 42
FR 38353, July 28, 1977]

§10.57 Service of complaint and other
papers.

(a) Complaint. The complaint or a
copy thereof may be served upon the
respondent by certified mail, or first-
class mail as hereinafter provided; by
delivering it to the respondent or his
attorney or agent of record either in
person or by leaving it at the office or
place of business of the respondent, at-
torney or agent; or in any other man-
ner which has been agreed to by the re-
spondent. Where the service is by cer-
tified mail, the return post office re-
ceipt duly signed by or on behalf of the
respondent shall be proof of service. If
the certified matter is not claimed or
accepted by the respondent and is re-
turned undelivered, complete service
may be made upon the respondent by
mailing the complaint to him by first-
class mail, addressed to him at the ad-
dress under which he is enrolled or at
the last address known to the Director
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of Practice. If service is made upon the
respondent or his attorney or agent of
record in person or by leaving the com-
plaint at the office or place of business
of the respondent, attorney or agent,
the verified return by the person mak-
ing service, setting forth the manner of
service, shall be proof of such service.

(b) Service of papers other than com-
plaint. Any paper other than the com-
plaint may be served upon an attorney,
certified public accountant, or enrolled
agent as provided in paragraph (a) of
this section or by mailing the paper by
first-class mail to the respondent at
the last address known to the Director
of Practice, or by mailing the paper by
first-class mail to the respondent’s at-
torney or agent of record. Such mailing
shall constitute complete service. No-
tices may be served upon the respond-
ent or his attorney or agent of record
by telegraph.

(c) Filing of papers. Whenever the fil-
ing of a paper is required or permitted
in connection with a disbarment or
suspension proceeding, and the place of
filing is not specified by this subpart or
by rule or order of the Administrative
Law Judge, the paper shall be filed
with the Director of Practice, Treasury
Department, Washington, DC 20220. All
papers shall be filed in duplicate.

[Dept. Circ. 230, Rev., 31 FR 10773, Aug. 13,
1966, as amended at 31 FR 13992, Nov. 2, 1966;
42 FR 38354, July 28, 1977]

§10.58 Answer.

(a) Filing. The respondent’s answer
shall be filed in writing within the
time specified in the complaint or no-
tice of institution of the proceeding,
unless on application the time is ex-
tended by the Director of Practice or
the Administrative Law Judge. The an-
swer shall be filed in duplicate with the
Director of Practice.

(b) Contents. The answer shall con-
tain a statement of facts which con-
stitute the grounds of defense, and it
shall specifically admit or deny each
allegation set forth in the complaint,
except that the respondent shall not
deny a material allegation in the com-
plaint which he knows to be true, or
state that he is without sufficient in-
formation to form a belief when in fact
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he possesses such information. The re-
spondent may also state affirmatively
special matters of defense.

(c) Failure to deny or answer allega-
tions in the complaint. Every allegation
in the complaint which is not denied in
the answer shall be deemed to be ad-
mitted and may be considered as
proved, and no further evidence in re-
spect of such allegation need be ad-
duced at a hearing. Failure to file an
answer within the time prescribed in
the notice to the respondent, except as
the time for answer is extended by the
Director of Practice or the Administra-
tive Law Judge, shall constitute an ad-
mission of the allegations of the com-
plaint and a waiver of hearing, and the
Examiner may make his decision by
default without a hearing or further
procedure.

[31 FR 10773, Aug. 13, 1966, as amended at 42
FR 38354, July 28, 1977]

§10.59 Supplemental charges.

If it appears that the respondent in
his answer, falsely and in bad faith, de-
nies a material allegation of fact in the
complaint or states that the respond-
ent has no knowledge sufficient to
form a belief, when he in fact possesses
such information, or if it appears that
the respondent has knowingly intro-
duced false testimony during pro-
ceedings for his disbarment or suspen-
sion, the Director of Practice may
thereupon file supplemental charges
against the respondent. Such supple-
mental charges may be tried with
other charges in the case, provided the
respondent is given due notice thereof
and is afforded an opportunity to pre-
pare a defense thereto.

§10.60 Reply to answer.

No reply to the respondent’s answer
shall be required, and new matter in
the answer shall be deemed to be de-
nied, but the Director of Practice may
file a reply in his discretion or at the
request of the Administrative Law
Judge.

[31 FR 10773, Aug. 13, 1966 as amended at 42
FR 38354, July 28, 1977]

§10.64

§10.61 Proof; variance; amendment of
pleadings.

In the case of a variance between the
allegations in a pleading and the evi-
dence adduced in support of the plead-
ing, the Examiner may order or au-
thorize amendment of the pleading to
conform to the evidence: Provided, That
the party who would otherwise be prej-
udiced by the amendment is given rea-
sonable opportunity to meet the alle-
gations of the pleading as amended;
and the Administrative Law Judge
shall make findings on any issue pre-
sented by the pleadings as so amended.

[31 FR 10773, Aug. 13, 1966, as amended at 42
FR 38354, July 28, 1977]

§10.62 Motions and requests.

Motions and requests may be filed
with the Director of Practice or with
the Administrative Law Judge.

[31 FR 10773, Aug. 13, 1966, as amended at 42
FR 38354, July 28, 1977]

§10.63 Representation.

A respondent or proposed respondent
may appear in person or he may be rep-
resented by counsel or other represent-
ative who need not be enrolled to prac-
tice before the Internal Revenue Serv-
ice. The Director may be represented
by an attorney or other employee of
the Internal Revenue Service.

§10.64 Administrative Law Judge.

(a) Appointment. An Administrative
Law Judge appointed as provided by 5
U.S.C. 3105 (1966), shall conduct pro-
ceedings upon complaints for the dis-
barment or suspension of attorneys,
certified public accountants, or en-
rolled agents.

(b) Powers of Examiner. Among other
powers, the Examiner shall have au-
thority, in connection with any disbar-
ment or suspension proceeding as-
signed or referred to him, to do the fol-
lowing:

(1) Administer oaths and affirma-
tions;

(2) Make rulings upon motions and
requests, which rulings may not be ap-
pealed from prior to the close of a hear-
ing except, at the discretion of the Ad-
ministrative Law Judge, in extraor-
dinary circumstances;
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(3) Determine the time and place of
hearing and regulate its course and
conduct;

(4) Adopt rules of procedure and mod-
ify the same from time to time as occa-
sion requires for the orderly disposi-
tion of proceedings;

(5) Rule upon offers of proof, receive
relevant evidence, and examine wit-
nesses;

(6) Take or authorize the taking of
depositions;

(7) Receive and consider oral or writ-
ten argument on facts or law;

(8) Hold or provide for the holding of
conferences for the settlement or sim-
plification of the issues by consent of
the parties;

(9) Perform such acts and take such
measures as are necessary or appro-
priate to the efficient conduct of any
proceeding; and

(10) Make initial decisions.

[31 FR 10773, Aug. 13, 1966, as amended at 42
FR 38353, 38354, July 28, 1977]

§10.65 Hearings.

(a) In general. An Administrative Law
Judge will preside at the hearing on a
complaint furnished under §10.54 for
the disbarment or suspension of a prac-
titioner. Hearings will be stenographi-
cally recorded and transcribed and the
testimony of witnesses will be taken
under oath or affirmation. Hearings
will be conducted pursuant to 5 U.S.C.
566. A hearing in a proceeding re-
quested under §10.76(g) will be con-
ducted de novo.

(b) Failure to appear. If either party
to the proceeding fails to appear at the
hearing, after due notice thereof has
been sent to him, he shall be deemed to
have waived the right to a hearing and
the Administrative Law Judge may
make his decision against the absent
party by default.

[31 FR 10773, Aug. 13, 1966, as amended at 42
FR 38354, July 28, 1977; 59 FR 31528, June 20,
1994]

§10.66 Evidence.

(a) In general. The rules of evidence
prevailing in courts of law and equity
are not controlling in hearings on com-
plaints for the disbarment or suspen-
sion of attorneys, certified public ac-
countants, and enrolled agents. How-
ever, the Administrative Law Judge
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shall exclude evidence which is irrele-
vant, immaterial, or unduly repeti-
tious.

(b) Depositions. The deposition of any
witness taken pursuant to §10.67 may
be admitted.

(¢c) Proof of documents. Official docu-
ments, records, and papers of the Inter-
nal Revenue Service and the Office of
Director of Practice shall be admissible
in evidence without the production of
an officer or employee to authenticate
them. Any such documents, records,
and papers may be evidenced by a copy
attested or identified by an officer or
employee of the Internal Revenue
Service or the Treasury Department,
as the case may be.

(d) Exhibits. If any document, record,
or other paper is introduced in evi-
dence as an exhibit, the Administrative
Law Judge may authorize the with-
drawal of the exhibit subject to any
conditions which he deems proper.

(e) Objections. Objections to evidence
shall be in short form, stating the
grounds of objection relied upon, and
the record shall not include argument
thereon, except as ordered by the Ad-
ministrative Law Judge. Rulings on
such objections shall be a part of the
record. No exception to the ruling is
necessary to preserve the rights of the
parties.

[31 FR 10773, Aug. 13, 1966, as amended at 35
FR 13206, Aug. 19, 1970; 42 FR 38354, July 28,
1977]

§10.67

Depositions for use at a hearing may,
with the written approval of the Ad-
ministrative Law Judge be taken by ei-
ther the Director of Practice or the re-
spondent or their duly authorized rep-
resentatives. Depositions may be taken
upon oral or written interrogatories,
upon not less than 10 days’ written no-
tice to the other party before any offi-
cer duly authorized to administer an
oath for general purposes or before an
officer or employee of the Internal
Revenue Service who is authorized to
administer an oath in internal revenue
matters. Such notice shall state the
names of the witnesses and the time
and place where the depositions are to
be taken. The requirement of 10 days’
notice may be waived by the parties in
writing, and depositions may then be

Depositions.
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taken from the persons and at the
times and places mutually agreed to by
the parties. When a deposition is taken
upon written interrogatories, any
cross-examination shall be upon writ-
ten interrogatories. Copies of such
written interrogatories shall be served
upon the other party with the notice,
and copies of any written cross-interro-
gation shall be mailed or delivered to
the opposing party at least b days be-
fore the date of taking the depositions,
unless the parties mutually agree oth-
erwise. A party upon whose behalf a
deposition is taken must file it with
the Administrative Law Judge and
serve one copy upon the opposing
party. Expenses in the reporting of
depositions shall be borne by the party
at whose instance the deposition is
taken.

[31 FR 10773, Aug. 13, 1966, as amended at 42
FR 38354, July 28, 1977]

§10.68 Transcript.

In cases where the hearing is steno-
graphically reported by a Government
contract reported, copies of the tran-
script may be obtained from the re-
porter at rates not to exceed the max-
imum rates fixed by contract between
the Government and the reporter.
Where the hearing is stenographically
reported by a regular employee of the
Internal Revenue Service, a copy there-
of will be supplied to the respondent ei-
ther without charge or upon the pay-
ment of a reasonable fee. Copies of ex-
hibits introduced at the hearing or at
the taking or depositions will be sup-
plied to the parties upon the payment
of a reasonable fee (Sec. 501, Pub. L. 82—
137, 65 Stat. 290 (31 U.S.C. 483a)).

[31 FR 10773, Aug. 13, 1966, as amended at 42
FR 38354, July 28, 1977]

§10.69 Proposed findings and conclu-
sions.

Except in cases where the respondent
has failed to answer the complaint or
where a party has failed to appear at
the hearing, the Administrative Law
Judge prior to making his decision,
shall afford the parties a reasonable op-
portunity to submit proposed findings

§10.71

and conclusions and supporting reasons
therefor.

[31 FR 10773, Aug. 13, 1966, as amended at 42
FR 38354, July 28, 1977]

§10.70 Decision of the Administrative
Law Judge.

As soon as practicable after the con-
clusion of a hearing and the receipt of
any proposed findings and conclusions
timely submitted by the parties, the
Administrative Law Judge shall make
the initial decision in the case. The de-
cision shall include (a) a statement of
findings and conclusions, as well as the
reasons or basis therefor, upon all the
material issues of fact, law, or discre-
tion presented on the record, and (b) an
order of disbarment, suspension, or rep-
rimand or an order of dismissal of the
complaint. The Administrative Law
Judge shall file the decision with the
Director of Practice and shall transmit
a copy thereof to the respondent or his
attorney of record. In the absence of an
appeal to the Secretary of the Treas-
ury, or review of the decision upon mo-
tion of the Secretary, the decision of
the Administrative Law Judge shall
without further proceedings become
the decisions of the Secretary of the
Treasury 30 days from the date of the
Administrative Law Judge’s decision.

[31 FR 10773, Aug. 13, 1966, as amended at 42
FR 38354, July 28, 1977]

§10.71 Appeal to the Secretary.

Within 30 days from the date of the
Administrative Law Judge’s decision,
either party may appeal to the Sec-
retary of the Treasury. The appeal
shall be filed with the Director of Prac-
tice in duplicate and shall include ex-
ceptions to the decision of the Admin-
istrative Law Judge and supporting
reasons for such exceptions. If an ap-
peal is filed by the Director of Prac-
tice, he shall transmit a copy thereof
to the respondent. Within 30 days after
receipt of an appeal or copy thereof,
the other party may file a reply brief
in duplicate with the Director of Prac-
tice. If the reply brief is filed by the
Director, he shall transmit a copy of it
to the respondent. Upon the filing of an
appeal and a reply brief, if any, the Di-
rector of Practice shall transmit the
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entire record to the Secretary of the
Treasury.

[31 FR 10773, Aug. 13, 1966, as amended at 42
FR 38354, July 28, 1977]

§10.72 Decision of the Secretary.

On appeal from or review of the ini-
tial decision of the Administrative Law
Judge, the Secretary of the Treasury
will make the agency decision. In mak-
ing his decision the Secretary of the
Treasury will review the record or such
portions thereof as may be cited by the
parties to permit limiting of the issues.
A copy of the Secretary’s decision shall
be transmitted to the respondent by
the Director of Practice.

[31 FR 10773, Aug. 13, 1966, as amended at 42
FR 38354, July 28, 1977]

§10.73 Effect of disbarment or suspen-
sion; surrender of card.

In case the final order against the re-
spondent is for disbarment, the re-
spondent shall not thereafter be per-
mitted to practice before the Internal
Revenue Service unless and until au-
thorized to do so by the Director of
Practice pursuant to §10.75. In case the
final order against the respondent is
for suspension, the respondent shall
not thereafter be permitted to practice
before the Internal Revenue Service
during the period of suspension. If an
enrolled agent is disbarred or sus-
pended, he shall surrender his enroll-
ment card to the Director of Practice
for cancellation, in the case of disbar-
ment, or for retention during the pe-
riod of suspension.

§10.74 Notice of disbarment or suspen-
sion.

Upon the issuance of a final order
disbarring or suspending an attorney,
certified public accountant, or enrolled
agent, the Director of Practice shall
give notice thereof to appropriate offi-
cers and employees of the Internal Rev-
enue Service and to interested depart-
ments and agencies of the Federal Gov-
ernment. Notice in such manner as the
Director of Practice may determine
may be given to the proper authorities
of the State by which the disbarred or
suspended person was licensed to prac-
tice as an attorney or accountant.
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§10.75 Petition for reinstatement.

The Director of Practice may enter-
tain a petition for reinstatement from
any person disbarred from practice be-
fore the Internal Revenue Service after
the expiration of 5 years following such
disbarment. Reinstatement may not be
granted unless the Director of Practice
is satisfied that the petitioner, there-
after, is not likely to conduct himself
contrary to the regulations in this
part, and that granting such reinstate-
ment would not be contrary to the pub-
lic interest.

[31 FR 10773, Aug. 13, 1966, as amended at 35
FR 13206, Aug. 19, 1970]

§10.76 Expedited suspension upon
criminal conviction or loss of li-
cense for cause.

(a) When applicable. Whenever the Di-
rector has reason to believe that a
practitioner is described in paragraph
(b) of this section, the Director may in-
stitute a proceeding under this section
to suspend the practitioner from prac-
tice before the Service.

(b) To whom applicable. This section
applies to any practitioner who, within
5 years of the date a complaint insti-
tuting a proceeding under this section
is served—

(1) Has had his or her license to prac-
tice as an attorney, certified public ac-
countant, or actuary suspended or re-
voked for cause (not including a failure
to pay a professional licensing fee) by
any authority or court, agency, body,
or board described in §10.51(g); or

(2) Has been convicted of any crime
under title 26 of the United States
Code, or a felony under title 18 of the
United States Code involving dishon-
esty or breach of trust.

(c) Instituting a proceeding. A pro-
ceeding under this section will be insti-
tuted by a complaint that names the
respondent, is signed by the Director,
is filed in the Director’s office, and is
served according to the rules set forth
in §10.57(a). The complaint must give a
plain and concise description of the al-
legations that constitute the basis for
the proceeding. The complaint, or a
separate paper attached to the com-
plaint, must notify the respondent—

(1) Of the place and due date for filing
an answer;
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(2) That a decision by default may be
rendered if the respondent fails to file
an answer as required;

(3) That the respondent may request
a conference with the Director to ad-
dress the merits of the complaint and
that any such request must be made in
the answer; and

(4) That the respondent may be sus-
pended either immediately following
the expiration of the period by which
an answer must be filed or, if a con-
ference is requested, immediately fol-
lowing the conference.

(d) Answer. The answer to a com-
plaint described in this section must be
filed no later than 30 calendar days fol-
lowing the date the complaint is
served, unless the Director extends the
time for filing. The answer must be
filed in accordance with the rules set
forth in §10.58, except as otherwise pro-
vided in this section. A respondent is
entitled to a conference with the Direc-
tor only if the conference is requested
in a timely filed answer. If a request
for a conference is not made in the an-
swer or the answer is not timely filed,
the respondent will be deemed to have
waived his or her right to a conference
and the Director may suspend such re-
spondent at any time following the
date on which the answer was due.

(e) Conference. The Director or his or
her designee will preside at a con-
ference described in this section. The
conference will be held at a place and
time selected by the Director, but no
sooner than 14 calendar days after the
date by which the answer must be filed
with the Director, unless the respond-
ent agrees to an earlier date. An au-
thorized representative may represent
the respondent at the conference. Fol-
lowing the conference, upon a finding
that the respondent is described in
paragraph (b) of this section, or upon
the respondent’s failure to appear at
the conference either personally or
through an authorized representative,
the Director may immediately suspend
the respondent from practice before the
Service.

(f) Duration of suspension. A suspen-
sion under this section will commence
on the date that written notice of the
suspension is issued. A practitioner’s
suspension will remain effective until
the earlier of the following—

§10.77

(1) The Director lifts the suspension
after determining that the practitioner
is no longer described in paragraph (b)
of this section or for any other reason;
or

(2) The suspension is lifted by an Ad-
ministrative Law Judge or the Sec-
retary of the Treasury in a proceeding
referred to in paragraph (g) of this sec-
tion and instituted under §10.54.

(g) Proceeding instituted under §10.54.
If the Director suspends a practitioner
under this §10.76, the practitioner may
ask the Director to issue a complaint
under §10.54. The request must be made
in writing within 2 years from the date
on which the practitioner’s suspension
commences. The Director must issue a
complaint requested under this para-
graph within 30 calendar days of receiv-
ing the request.

[59 FR 31528, June 20, 1994]

Subpart D—Rules Applicable to
Disquailification of Appraisers

SOURCE: 50 FR 42016, Oct. 17, 1985, unless
otherwise noted.

§10.77 Authority to disqualify; effect
of disqualification.

(a) Authority to disqualify. Pursuant
to section 156 of the Deficit Reduction
Act of 1984, 98 Stat. 695, amending 31
U.S.C. 330, the Secretary of the Treas-
ury, after due notice and opportunity
for hearing may disqualify any ap-
praiser with respect to whom a penalty
has been assessed after July 18, 1984,
under section 6701(a) of the Internal
Revenue Code of 1954, as amended (26
U.S.C. 6701(a)).

(b) Effect of disqualification. If any ap-
praiser is disqualified pursuant to 31
U.S.C. 330 and this subpart:

(1) Appraisals by such appraiser shall
not have any probative effect in any
administrative proceeding before the
Department of the Treasury or the In-
ternal Revenue Service; and

(2) Such appraiser shall be barred
from presenting evidence or testimony
in any such administrative proceeding.
Paragraph (b)(1) of this section shall
apply to appraisals made by such ap-
praiser after the effective date of dis-
qualification, but shall not apply to ap-
praisals made by the appraiser on or
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before such date. Notwithstanding the
foregoing sentence, an appraisal other-
wise barred from admission into evi-
dence pursuant to paragraph (b)(1) of
this section may be admitted into evi-
dence solely for the purpose of deter-
mining the taxpayer’s reliance in good
faith on such appraisal. Paragraph
(b)(2) of this section shall apply to the
presentation of testimony or evidence
in any administrative proceeding after
the date of such disqualification, re-
gardless of whether such testimony or
evidence would pertain to an appraisal
made prior to such date.

§10.78 Institution of proceeding.

(a) In general. Whenever the Director
of Practice is advised or becomes aware
that a penalty has been assessed
against an appraiser under 26 U.S.C.
6701(a), he/she may reprimand such per-
son or institute a proceeding for dis-
qualification of such appraiser through
the filing of a complaint. Irrespective
of whether a proceeding for disquali-
fication has been instituted against an
appraiser, the Director of Practice may
confer with an appraiser against whom
such a penalty has been assessed con-
cerning such penalty.

(b) Voluntary disqualification. In order
to avoid the initiation or conclusion of
a disqualification proceeding, an ap-
praiser may offer his/her consent to
disqualification. The Director of Prac-
tice, in his/her discretion, may dis-
qualify an appraiser in accordance with
the consent offered.

§10.79 Contents of complaint.

(a) Charges. A proceeding for dis-
qualification of an appraiser shall be
instituted through the filing of a com-
plaint, which shall give a plain and
concise description of the allegations
that constitute the basis for the pro-
ceeding. A complaint shall be deemed
sufficient if it refers to the penalty pre-
viously imposed on the respondent
under section 6701(a) of the Internal
Revenue Code of 1954, as amended (26
U.S.C. 6701(a)), and advises him/her of
the institution of the proceeding.

(b) Demand for answer. In the com-
plaint, or in a separate paper attached
to the complaint, notification shall be
given of the place and time within
which the respondent shall file his/her

31 CFR Subtitle A (7-1-01 Edition)

answer, which time shall not be less
than 15 days from the date of service of
the complaint, and notice shall be
given that a decision by default may be
rendered against the respondent in the
event there is failure to file an answer.

§10.80 Service of complaint and other
papers.

(a) Complaint. The complaint or a
copy thereof may be served upon the
respondent by certified mail, or first-
class mail as hereinafter provided, by
delivering it to the respondent or his/
her attorney or agent of record either
in person or by leaving it at the office
or place of business of the respondent,
attorney or agent, or in any other man-
ner that has been agreed to by the re-
spondent. Where the service is by cer-
tified mail, the return post office re-
ceipt duly signed by or on behalf of the
respondent shall be proof of service. If
the certified mail is not claimed or ac-
cepted by the respondent and is re-
turned undelivered, complete service
may be made by mailing the complaint
to the respondent by first-class mail,
addressed to the respondent at the last
address known to the Director of Prac-
tice. If service is made upon the re-
spondent in person or by leaving the
complaint at the office or place of busi-
ness of the respondent, the verified re-
turn by the person making service, set-
ting forth the manner of service, shall
be proof of such service.

(b) Service of papers other than com-
plaint. Any paper other than the com-
plaint may be served as provided in
paragraph (a) of this section or by
mailing the paper by first-class mail to
the respondent at the last address
known to the Director of Practice, or
by mailing the paper by first-class mail
to the respondent’s attorney or agent
of record. Such mailing shall con-
stitute complete service. Notices may
be served upon the respondent or his/
her attorney or agent of record by tele-
graph.

(c) Filing of papers. Whenever the fil-
ing of a paper is required or permitted
in connection with a disqualification
proceeding under this subpart or by
rule or order of the Administrative
Law Judge, the paper shall be filed
with the Director of Practice, Treasury
Department, Internal Revenue Service,
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Washington, DC 29224. All papers shall
be filed in duplicate.

§10.81 Answer.

(a) Filing. The respondent’s answer
shall be filed in writing within the
time specified in the complaint or no-
tice of institution of the proceeding,
unless on application the time is ex-
tended by the Director of Practice or
the Administrative Law Judge. The an-
swer shall be filed in duplicate with the
Director of Practice.

(b) Contents. The answer shall con-
tain a statement of facts that con-
stitute the grounds of defense, and it
shall specifically admit or deny each
allegation set forth in the complaint,
except that the respondent shall not
deny a material allegation in the com-
plaint that he/she knows to be true, or
state that he/she is without sufficient
information to form a belief when in
fact he/she possesses such information.

(c) Failure to deny or answer allega-
tions in the complaint. Every allegation
in the complaint which is not denied in
the answer shall be deemed to be ad-
mitted and may be considered as
proved, and no further evidence in re-
spect of such allegation need be ad-
duced at a hearing. Failure to file an
answer within the time prescribed in
the notice to the respondent, except as
the time for answer is extended by the
Director of Practice or the Administra-
tive Law Judge, shall constitute an ad-
mission of the allegations of the com-
plaint and a waiver of hearing, and the
Administrative Law Judge may make
his/her decision by default without a
hearing or further procedure.

§10.82 Supplemental charges.

If it appears that the respondent in
his/her answer, falsely and in bad faith,
denies a material allegation of fact in
the complaint or states that the re-
spondent has no knowledge sufficient
to form a belief, when he/she in fact
possesses such information, or if it ap-
pears that the respondent has know-
ingly introduced false testimony dur-
ing proceedings for his/her disqualifica-
tion, the Director of Practice may
thereupon file supplemental charges
against the respondent. Such supple-
mental charges may be tried with
other charges in the case, provided the
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respondent is given due notice thereof
and is afforded an opportunity to pre-
pare a defense thereto.

§10.83 Reply to answer.

No reply to the respondent’s answer
shall be required, and any new matter
in the answer shall be deemed to be de-
nied, but the Director of Practice may
file a reply in his/her discretion or at
the request of the Administrative Law
Judge.

§10.84 Proof, variance, amendment of
pleadings.

In the case of a variance between the
allegations in a pleading and the evi-
dence adduced in support of the plead-
ing, the Administrative Law Judge
may order or authorize amendment of
the pleading to conform to the evi-
dence; provided, that the party who
would otherwise be prejudiced by the
amendment is given reasonable oppor-
tunity to meet the allegations of the
pleading as amended, and the Adminis-
trative Law Judge shall make findings
on any issue presented by the pleadings
as so amended.

§10.85 Motions and requests.

Motions and requests may be filed
with the Director of Practice or with
the Administrative Law Judge.

§10.86 Representation.

A respondent may appear in person
or may be represented by counsel or
other representative. The Director of
Practice may be represented by an at-
torney or other employee of the De-
partment of the Treasury.

§10.87

(a) Appointment. An Administrative
Law Judge appointed as provided by 5
U.S.C. 3105, shall conduct proceedings
upon complaints for the disqualifica-
tion of appraisers.

(b) Powers of Administrative Law
Judge. Among other powers, the Ad-
ministrative Law Judge shall have au-
thority, in connection with any dis-
qualification proceeding assigned or re-
ferred to him/her, to do the following:

(1) Administer oaths and affirma-
tions;

Administrative Law Judge.
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(2) Make rulings upon motions and
requests, which rulings may not be ap-
pealed from prior to the close of a hear-
ing except at the discretion of the Ad-
ministrative Law Judge, in extraor-
dinary circumstances;

(3) Determine the time and place of
hearing and regulate its course and
conduct;

(4) Adopt rules of procedure and mod-
ify the same from time to time as occa-
sion requires for the orderly disposi-
tion of proceedings;

(5) Rule upon offers of proof, receive
relevant evidence, and examine wit-
nesses;

(6) Take or authorize the taking of
depositions;

(7) Receive and consider oral or writ-
ten argument on facts or law;

(8) Hold or provide for the holding of
conferences for the settlement or sim-
plification of the issues by consent of
the parties;

(9) Perform such acts and take such
measures as are necessary or appro-
priate to the efficient conduct of any
proceeding; and

(10) Make initial decisions.

§10.88 Hearings.

(a) In general. The Administrative
Law Judge shall preside at the hearing
on a complaint for the disqualification
of an appraiser. Hearings shall be
stenographically recorded and tran-
scribed and the testimony of witnesses
shall be taken under oath or affirma-
tion. Hearings will be conducted pursu-
ant to 5 U.S.C. 556.

(b) Failure to appear. If either party
to the proceeding fails to appear at the
hearing after due notice thereof has
been sent to him/her, the right to a
hearing shall be deemed to have been
waived and the Administrative Law
Judge may make a decision by default
against the absent party.

§10.89 Evidence.

(a) In general. The rules of evidence
prevailing in courts of law and equity
are not controlling in hearings on com-
plaints for the disqualification of ap-
praisers. However, the Administrative
Law Judge shall exclude evidence
which is irrelevant, immaterial, or un-
duly repetitious.

31 CFR Subtitle A (7-1-01 Edition)

(b) Depositions. The deposition of any
witness taken pursuant to §10.90 may
be admitted.

(¢c) Proof of documents. Official docu-
ments, records, and papers of the Inter-
nal Revenue Service or the Department
of the Treasury shall be admissible in
evidence without the production of an
officer or employee to authenticate
them. Any such documents, records,
and papers may be evidenced by a copy
attested or identified by an officer or
employee of the Internal Revenue
Service or the Department of the
Treasury, as the case may be.

(d) Exhibits. If any document, record,
or other paper is introduced in evi-
dence as an exhibit, the Administrative
Law Judge may authorize the with-
drawal of the exhibit subject to any
conditions which he/she deems proper.

(e) Objections. Objections to evidence
shall be in short form, stating the
grounds of objection relied upon, and
the record shall not include argument
thereon, except as ordered by the Ad-
ministrative Law Judge. Rulings on
such objections shall be a part of the
record. No exception to the ruling is
necessary to preserve the rights of the
parties.

§10.90 Depositions.

Depositions for use at a hearing may,
with the written approval of the Ad-
ministrative Law Judge, be taken ei-
ther by the Director of Practice or the
respondent or their duly authorized
representatives. Depositions may be
taken upon oral or written interrog-
atories, upon not less than 10 days’
written notice to the other party be-
fore any officer duly authorized to ad-
minister an oath for general purposes
or before an officer or employee of the
Internal Revenue Service who is au-
thorized to administer an oath in inter-
nal revenue matters. Such notice shall
state the names of the witnesses and
the time and place where the deposi-
tions are to be taken. The requirement
of 10 days’ notice may be waived by the
parties in writing, and depositions may
then be taken from the persons and at
the times and places mutually agreed
to by the parties. When a deposition is
taken upon written interrogatories,
any cross-examination shall be upon
written interrogatories. Copies of such
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written interrogatories shall be served
upon the other party with the notice,
and copies of any written cross-interro-
gation shall be mailed or delivered to
the opposing party at least 5 days be-
fore the date of taking the depositions,
unless the parties mutually agree oth-
erwise. A party upon whose behalf a
deposition is taken must file it with
the Administrative Law Judge and
serve one copy upon the opposing
party. Expenses in the reporting of
depositions shall be borne by the party
at whose instance the deposition is
taken.

§10.91 Transcript.

In cases where the hearing is steno-
graphically reported by a Government
contract reporter, copies of the tran-
script may be obtained from the re-
porter at rates not to exceed the max-
imum rates fixed by contract between
the Government and the reporter.
Where a hearing is stenographically re-
ported by a regular employee of the In-
ternal Revenue Service, a copy thereof
will be supplied to the respondent ei-
ther without charge or upon the pay-
ment of a reasonable fee. Copies of ex-
hibits introduced at the hearing or at
the taking of depositions will be sup-
plied to the parties upon the payment
of a reasonable fee (Sec. 501, Pub. L. 82—
137, 65 Stat. 290 (31 U.S.C. 483a)).

§10.92 Proposed findings and conclu-
sions.

Except in cases where the respondent
has failed to answer the complaint or
where a party has failed to appear at
the hearing, the Administrative Law
Judge, prior to making a decision,
shall afford the parties a reasonable op-
portunity to submit proposed findings
and conclusions and supporting reasons
therefor.

§10.93 Decision of the Administrative
Law Judge.

As soon as practicable after the con-
clusion of a hearing and the receipt of
any proposed findings and conclusions
timely submitted by the parties, the
Administrative Law Judge shall make
the initial decision in the case. The de-
cision shall include (a) a statement of
findings and conclusions, as well as the
reasons or basis therefor, upon all the

§10.96

material issues of fact, law, or discre-
tion presented on the record, and (b) an
order of disqualification or an order of
dismissal of the complaint. The Admin-
istrative Law Judge shall file the deci-
sion with the Director of Practice and
shall transmit a copy thereof to the re-
spondent or his attorney of record. In
the absence of an appeal to the Sec-
retary of the Treasury, or review of the
decision upon motion of the Secretary,
the decision of the Administrative Law
Judge shall without further pro-
ceedings become the decision of the
Secretary of the Treasury 30 days from
the date of the Administrative Law
Judge’s decision.

§10.94 Appeal to the Secretary.

Within 30 days from the date of the
Administrative Law Judge’s decision,
either party may appeal such decision
to the Secretary of the Treasury. If an
appeal is by the respondent, the appeal
shall be filed with the Director of Prac-
tice in duplicate and shall include ex-
ceptions to the decision of the Admin-
istrative Law Judge and supporting
reasons for such exceptions. If an ap-
peal is filed by the Director of Prac-
tice, a copy thereof shall be trans-
mitted to the respondent. Within 30
days after receipt of an appeal or copy
thereof, the other party may file a
reply brief in duplicate with the Direc-
tor of Practice. If the reply brief is
filed by the Director, a copy shall be
transmitted to the respondent. Upon
the filing of an appeal and a reply brief,
if any, the Director of Practice shall
transmit the entire record to the Sec-
retary of the Treasury.

§10.95 Decision of the Secretary.

On appeal from or review of the ini-
tial decision of the Administrative Law
Judge, the Secretary of the Treasury
shall make the agency decision. In
making such decision, the Secretary of
the Treasury will review the record or
such portions thereof as may be cited
by the parties. A copy of the Sec-
retary’s decision shall be transmitted
to the respondent by the Director of
Practice.

§10.96 Final order.

Upon the issuance of a final order
disqualifying an appraiser, the Director
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of Practice shall give notice thereof to
appropriate officers and employees of
the Internal Revenue Service and to in-
terested departments and agencies of
the Federal Government.

§10.97

The Director of Practice may enter-
tain a petition for reinstatement from
any disqualified appraiser after the ex-
piration of 5 years following such dis-
qualification. Reinstatement may not
be granted unless the Director of Prac-
tice is satisfied that the petitioner,
thereafter, is not likely to conduct
himself/herself contrary to 26 U.S.C.
6701(a), and that granting such rein-
statement would not be contrary to the
public interest.

Petition for reinstatement.

Subpart E—General Provisions

§10.98 Records.

(a) Availability. There are made avail-
able to public inspection at the Office
of Director of Practice the roster of all
persons enrolled to practice, the roster
of all persons disbarred or suspended
from practice, and the roster of all dis-
qualified appraisers. Other records may
be disclosed upon specific request, in
accordance with the disclosure regula-
tions of the Internal Revenue Service
and the Treasury Department.

(b) Disciplinary procedures. A request
by a practitioner that a hearing in a
disciplinary proceeding concerning him
be public, and that the record thereof
be made available for inspection by in-
terested persons may be granted if
agreement is reached by stipulation in
advance to protect from disclosure tax
information which is confidential, in
accordance with the applicable stat-
utes and regulations.

[31 FR 10773, Aug. 13, 1966. Redesignated at 50
FR 42016, Oct. 17, 1985, and amended at 50 FR
42018, Oct. 17, 1985]

§10.100 Saving clause.

Any proceeding for the disbarment or
suspension of an attorney, certified
public accountant, or enrolled agent,
instituted but not closed prior to the
effective date of these revised regula-
tions, shall not be affected by such reg-
ulations. Any proceeding under this
part based on conduct engaged in prior

31 CFR Subtitle A (7-1-01 Edition)

to the effective date of these regula-
tions may be instituted subsequent to
such effective date.

[50 FR 42019, Oct. 17, 1985]

§10.101 Special orders.

The Secretary of the Treasury re-
serves the power to issue such special
orders as he may deem proper in any
cases within the purview of this part.

[31 FR 10773, Aug. 13, 1966. Redesignated at 50
FR 42016, Oct. 17, 1985]

PART 11—OPERATION OF VENDING
FACILITIES BY THE BLIND ON FED-
ERAL PROPERTY UNDER THE
CONTROL OF THE DEPARTMENT
OF THE TREASURY

Sec.
11.1
11.2
11.3
11.4
11.5
11.6
11.7
11.8

AUTHORITY: 49 Stat. 1559, as amended by
Act of Aug. 3, 1954, Pub. L. 83-565, 68 Stat.
663, as further amended by Pub. L. 93-516, 88
Stat. 1622, (20 U.S.C. 107).

SOURCE: 58 FR 57560, Oct. 26, 1993, unless
otherwise noted.

Purpose.

Policy.

Definitions.

Establishing vending facilities.
Application for permit.

Terms of permit.

Enforcement procedures.
Reports.

§11.1 Purpose.

This part contains policy and proce-
dures to ensure the priority of blind
vendors in operating vending facilities
on property controlled by the Depart-
ment of the Treasury. The provisions
of this part apply to all bureaus, the
Departmental Offices and the Office of
Inspector General.

§11.2 Policy.

Blind vendors licensed by State Ili-
censing agencies designated by the
Secretary of Education under the pro-
visions of the Randolph-Sheppard Act
(20 U.S.C. 107 et seq.) shall be given pri-
ority in the location and operation of
vending facilities, including vending
machines, on property controlled by
the Department of the Treasury, pro-
vided the location or operation of such
facility would not adversely affect the
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