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businesses in operations under the pro-
posed concession contract.

(c) A prospectus may include subfac-
tors under each of the principal and
secondary factors to describe specific
elements of the selection factor.

§ 51.18 When must the Director reject
a proposal?

The Director must reject any pro-
posal received, regardless of the fran-
chise fee offered, if the Director makes
any of the following determinations:
the offeror is not a qualified person as
defined in this part; The offeror is not
likely to provide satisfactory service;
the proposal is not a responsive pro-
posal as defined in this part; or, the
proposal is not responsive to the objec-
tives of protecting and preserving the
resources of the park area and of pro-
viding necessary and appropriate serv-
ices to the public at reasonable rates.

§ 51.19 Must the Director award the
concession contract that is set forth
in the prospectus?

Except for incorporating into the
concession contract appropriate ele-
ments of the best proposal, the Direc-
tor must not award a concession con-
tract which materially amends or does
not incorporate the terms and condi-
tions of the concession contract as set
forth in the prospectus.

§ 51.20 Does this part limit the author-
ity of the Director?

Nothing in this part may be con-
strued as limiting the authority of the
Director at any time to determine
whether to solicit or award a conces-
sion contract, to cancel a solicitation,
or to terminate a concession contract
in accordance with its terms.

§ 51.21 When must the selected offeror
execute the concession contract?

The selected offeror must execute the
concession contract promptly after se-
lection of the best proposal and within
the time established by the Director. If
the selected offeror fails to execute the
concession contract in this period, the
Director may select another responsive
proposal or may cancel the selection
and resolicit the concession contract.

§ 51.22 When may the Director award
the concession contract?

Before awarding a concession con-
tract with anticipated annual gross re-
ceipts in excess of $5,000,000 or of more
than 10 years in duration, or, pursuant
to § 51.24(b), the Director must submit
the concession contract to the Com-
mittee on Resources of the House of
Representatives and the Committee on
Energy and Natural Resources of the
Senate. The Director must not award
any such concession contract until 60
days after the submission. Award of
these contracts may not be made with-
out the Director’s written approval.
The Director may not delegate this ap-
proval except to a Deputy Director or
an Associate Director. The Director
may award a concession contract that
is not subject to these or other special
award requirements at any time after
selection of the best proposal and exe-
cution of the concession contract by
the offeror.

Subpart D—Non-Competitive
Award of Concession Contracts

§ 51.23 May the Director extend an ex-
isting concession contract without
a public solicitation?

Notwithstanding the public solicita-
tion requirements of this part, the Di-
rector may award non-competitively
an extension or extensions of an exist-
ing concession contract to the current
concessioner for additional terms not
to exceed three years in the aggregate,
e.g., the Director may award one exten-
sion with a three year term, two con-
secutive extensions, one with a two
year term and one with a one year
term, or three consecutive extensions
with a term of one year each. The Di-
rector may award such extensions only
if the Director determines that the ex-
tension is necessary to avoid interrup-
tion of visitor services. Before deter-
mining to award such a contract exten-
sion, the Director must take all rea-
sonable and appropriate steps to con-
sider alternatives to avoid an interrup-
tion of visitor services. Further, the
Director must publish notice in the
FEDERAL REGISTER of the proposed ex-
tension at least 30 days in advance of
the award of the extension (except in
emergency situations).
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§ 51.24 May the Director award a tem-
porary concession contract without
a public solicitation?

(a) Notwithstanding the public solici-
tation requirements of this part, the
Director may award non-competitively
a temporary concession contract or
contracts for consecutive terms not to
exceed three years in the aggregate,
e.g., the Director may award one tem-
porary contract with a three year
term, two consecutive temporary con-
tracts, one with a two year term and
one with a one year term, or three con-
secutive temporary contracts with a
term of one year each, to any qualified
person for the conduct of particular
visitor services in a park area if the Di-
rector determines that the award is
necessary to avoid interruption of vis-
itor services. Before determining to
award a temporary concession con-
tract, the Director must take all rea-
sonable and appropriate steps to con-
sider alternatives to avoid an interrup-
tion of visitor services. Further, the
Director must publish notice in the
FEDERAL REGISTER of the proposed
temporary concession contract at least
30 days in advance of its award (except
in emergency situations). A temporary
concession contract may not be ex-
tended. A temporary concession con-
tract may not be awarded to continue
visitor services provided under an ex-
tended concession contract except as
permitted by paragraph (b) of this sec-
tion.

(b) Notwithstanding the last sentence
of paragraph (a) of this section, the Di-
rector may award a temporary conces-
sion contract for consecutive terms not
to exceed three years in the aggregate
to authorize the continuing conduct of
visitor services that were conducted
under a concession contract that was
in effect as of November 13, 1998, and
that either had been extended as of
that date or was due to expire by De-
cember 31, 1998, and was subsequently
extended. The Director must person-
ally approve the award of a temporary
concession contract in these cir-
cumstances and may do so only if the
Director determines that the award is
necessary to avoid interruption of vis-
itor services and that all reasonable al-
ternatives to the award of the tem-
porary concession contract have been

considered and found infeasible. The
Director must publish a notice of his
intention to award a temporary conces-
sion contract to a specified person
under this paragraph and the reasons
for the proposed award in the FEDERAL
REGISTER at least 60 days before the
temporary concession contract is
awarded. In addition, the Director
must notify the Committee on Energy
and Natural Resources of the Senate
and the Committee on Resources of the
House of Representatives of the pro-
posed award of a temporary concession
contract under this paragraph at least
60 days before the temporary conces-
sion contract is awarded. A temporary
concession contract awarded under the
authority of this paragraph will be con-
sidered as a contract extension for pur-
poses of determining the existence of a
preferred offeror under § 51.44.

(c) A concessioner holding a tem-
porary concession contract will not be
eligible for a right of preference to a
qualified concession contract which re-
places a temporary contract unless the
concessioner holding the temporary
concession contract was determined or
was eligible to be determined a pre-
ferred offeror under the extended con-
cession contract that was replaced by
the temporary concession contract
under paragraph (b) of this section.

§ 51.25 Are there any other cir-
cumstances in which the Director
may award a concession contract
without public solicitation?

Notwithstanding the public solicita-
tion requirements of this part, the Di-
rector may award a concession con-
tract non-competitively to any quali-
fied person if the Director determines
both that such an award is otherwise
consistent with the requirements of
this part and that extraordinary cir-
cumstances exist under which compel-
ling and equitable considerations re-
quire the award of the concession con-
tract to a particular qualified person in
the public interest. Indisputable equi-
table considerations must be the deter-
minant of such circumstances. The Di-
rector must publish a notice of his in-
tention to award a concession contract
to a specified person under these cir-
cumstances and the reasons for the
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proposed award in the FEDERAL REG-
ISTER at least 60 days before the con-
cession contract is awarded. In addi-
tion, the Director also must notify the
Committee on Energy and Natural Re-
sources of the Senate and the Com-
mittee on Resources of the House of
Representatives at least 60 days before
the contract is awarded. The Director
must personally approve any such
award and may only do so with the
prior written approval of the Sec-
retary.

Subpart E—Right of Preference to
a New Concession Contract

§ 51.26 What solicitation, selection and
award procedures apply when a
preferred offeror exists?

The solicitation, selection and award
procedures described in this part will
apply to the solicitation, selection and
award of contracts for which a pre-
ferred offeror exists, except as modified
by this subpart, subpart F and other
sections of this part related to pre-
ferred offerors and/or a right of pref-
erence.

§ 51.27 Who is a preferred offeror and
what are a preferred offeror’s
rights to the award of a new con-
cession contract?

(a) A preferred offeror is a conces-
sioner that the Director has deter-
mined is eligible to exercise a right of
preference to the award of a qualified
new concession contract in accordance
with this part.

(b) A right of preference is the right
of a preferred offeror, if it submits a re-
sponsive proposal for a qualified con-
cession contract, to match in accord-
ance with the requirements of this part
the terms and conditions of a com-
peting proposal that the Director has
determined to be the best responsive
proposal.

§ 51.28 When will the Director deter-
mine whether a concessioner is a
preferred offeror?

Subject to §§ 51.46 and 51.47, the Di-
rector will determine whether a con-
cessioner is a preferred offeror in ac-
cordance with this part no later than
the date of issuance of a prospectus for

the applicable new concession con-
tract.

§ 51.29 How will I know when a pre-
ferred offeror exists?

If the Director has determined that a
preferred offeror exists for a qualified
concession contract under this part,
the Director will identify the preferred
offeror in the applicable prospectus and
describe the preferred offeror’s right of
preference.

§ 51.30 What must a preferred offeror
do before it may exercise a right of
preference?

A preferred offeror must submit a re-
sponsive proposal pursuant to the
terms of an applicable prospectus for a
qualified concession contract if the
preferred offeror wishes to exercise a
right of preference.

§ 51.31 What happens if a preferred of-
feror does not submit a responsive
proposal?

If a preferred offeror fails to submit a
responsive proposal, the offeror may
not exercise a right of preference. The
concession contract will be awarded to
the offeror submitting the best respon-
sive proposal.

§ 51.32 What is the process if the Di-
rector determines that the best re-
sponsive proposal was not sub-
mitted by a preferred offeror?

If the Director determines that a pro-
posal other than the responsive pro-
posal submitted by a preferred offeror
is the best proposal submitted for a
qualified concession contract, then the
Director must advise the preferred of-
feror of the better terms and condi-
tions of the best proposal and permit
the preferred offeror to amend its pro-
posal to match them. An amended pro-
posal must match the better terms and
conditions of the best proposal as de-
termined by the Director. If the pre-
ferred offeror duly amends its proposal
within the time period allowed by the
Director, and the Director determines
that the amended proposal matches the
better terms and conditions of the best
proposal, then the Director must select
the preferred offeror for award of the
contract upon the amended terms and
conditions, subject to other applicable
requirements of this part.
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