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raised about the identification of, evaluation
of or assessment of effects on historic prop-
erties to which an Indian tribe or Native Ha-
waiian organization attaches religious and
cultural significance; where an Indian tribe
or Native Hawaiian organization has re-
quested Council involvement to assist in the
resolution of adverse effects; or where there
are questions relating to policy, interpreta-
tion or precedent under section 106 or its re-
lation to other authorities, such as the Na-
tive American Graves Protection and Repa-
triation Act.

PART 801—HISTORIC PRESERVA-
TION REQUIREMENTS OF THE
URBAN DEVELOPMENT ACTION
GRANT PROGRAM

Sec.
801.1 Purpose and authorities.
801.2 Definitions.
801.3 Applicant responsibilities.
801.4 Council comments.
801.5 State Historic Preservation Officer re-

sponsibilities.
801.6 Coordination with requirements under

the National Environmental Policy Act
(42 U.S.C. 4321 et seq.).

801.7 Information requirements.
801.8 Public participation.
APPENDIX 1 TO PART 801—IDENTIFICATION OF

PROPERTIES: GENERAL
APPENDIX 2 TO PART 801—SPECIAL PROCE-

DURES FOR IDENTIFICATION AND CONSIDER-
ATION OF ARCHEOLOGICAL PROPERTIES IN
AN URBAN CONTEXT

AUTHORITY: Pub. L. 89–665, 80 Stat. 915 (16
U.S.C. 470); Pub. L. 94–422, 90 Stat. 1320 (16
U.S.C. 470(i)); Pub. L. 96–399, 94 Stat. 1619 (42
U.S.C. 5320).

SOURCE: 46 FR 42428, Aug. 20, 1981, unless
otherwise noted.

§ 801.1 Purpose and authorities.
(a) These regulations are required by

section 110(c) of the Housing and Com-
munity Development Act of 1980
(HCDA) (42 U.S.C. 5320) and apply only
to projects proposed to be funded by
the Department of Housing and Urban
Development (HUD) under the Urban
Development Action Grant (UDAG)
Program authorized by title I of the
Housing and Community Development
Act of 1974, as amended (42 U.S.C. 5301).
These regulations establish an expe-
dited process for obtaining the com-
ments of the Council specifically for
the UDAG program and, except as spe-
cifically provided, substitute for the
Council’s regulations for the ‘‘Protec-

tion of Historic and Cultural Prop-
erties’’ (36 CFR part 800).

(b) Section 110(c) of the HCDA of 1980
requires UDAG applicants to: (1) Iden-
tify all properties, if any, which are in-
cluded in the National Register of His-
toric Places and which will be affected
by the project for which the applica-
tion is made; (2) identify all other prop-
erties, if any, which will be affected by
such project and which, as determined
by the applicant, may meet the Cri-
teria established by the Secretary of
the Interior for inclusion in the Na-
tional Register (36 CFR 60.6); and (3)
provide a description of the effect, as
determined by the applicant, of the
project on properties identified pursu-
ant to (1) and (2). If the applicant de-
termines that such properties are af-
fected, the Act requires that the infor-
mation developed by the applicant
must be forwarded to the appropriate
State Historic Preservation Officer
(SHPO) for review and to the Secretary
of the Interior for a determination as
to whether the affected properties are
eligible for inclusion in the National
Register.

(c) Section 106 of the National His-
toric Preservation Act of 1966, as
amended (16 U.S.C. 470), requires the
head of any Federal agency with juris-
diction over a Federal, federally as-
sisted or federally licensed under-
taking that affects a property included
in or eligible for inclusion in the Na-
tional Register of Historic Places to
take into account the effect of the un-
dertaking on such property and afford
the Council a reasonable opportunity
to comment. Under the UDAG pro-
gram, applicants assume the status of
a Federal agency for purposes of com-
plying with section 106.

§ 801.2 Definitions.
The terms defined in 36 CFR 800.2

shall be used in conjunction with this
regulation. Furthermore, as used in
these regulations:

(a) Urban Development Action Grant
(UDAG) Program means the program of
the Department of Housing and Urban
Development (HUD) authorized by title
I of the Housing and Community Devel-
opment Act (HCDA) of 1977 (42 U.S.C.
5318) to assist revitalization efforts in
distressed cities and urban counties
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which require increased public and pri-
vate investment.

(b) Applicant means cities and urban
counties or Pocket of Poverty Commu-
nities which meet the criteria at 24
CFR 570.453. Except as specifically pro-
vided below, applicants, rather than
the Secretary of HUD, must comply
with these regulations.

(c) Project means a commercial, in-
dustrial, and/or neighborhood project
supported by the UDAG program of the
Department of HUD, as defined in 24
CFR 570.451(g). A project includes the
group of integrally related public and
private activities described in the
grant application which are to be car-
ried out to meet the objectives of the
action grant program and consists of
all action grant funded activities to-
gether with all non-action grant funded
activities. A project is an undertaking
as defined in 36 CFR 800.2(c).

(d) State Historic Preservation Officer
Review Period is a 45 day period pro-
vided to the appropriate State Historic
Preservation Officer by section 110(c)
of the Housing and Community Devel-
opment Act (HCDA) of 1980 for com-
ment on the formal submission by the
applicant of data on properties listed in
the National Register or which may
meet the Criteria and which will be af-
fected by the proposed UDAG project.
This period does not include any period
during which the applicant seeks infor-
mation from the State Historic Preser-
vation Officer to assist the applicant in
identifying properties, determining
whether a property meets the Criteria
for listing in the National Register of
Historic Places and determining
whether such property is affected by
the project.

(e) Secretary of the Interior Determina-
tion Period is a 45 day period provided
by section 110(c) of the HCDA of 1980
for a determination as to whether the
identified properties are eligible for in-
clusion in the National Register.

§ 801.3 Applicant responsibilities.
As early as possible before the appli-

cant makes a final decision concerning
a project and in any event prior to tak-
ing any action that would foreclose al-
ternatives or the Council’s ability to
comment, the applicant should take
the following steps to comply with the

requirements of section 106 of the Na-
tional Historic Preservation Act and
section 110 of the HCDA of 1980.

In order to facilitate the commenting
process the applicant should forward to
the Council information on the pro-
posed project at the earliest prac-
ticable time if it appears that National
Register properties or properties which
meet the Criteria for inclusion will be
affected. This will allow the Council to
assist the applicant in expeditiously
meeting its historic preservation re-
quirements and facilitate the develop-
ment of the Council’s comments.

(a) Information required. It is the pri-
mary responsibility of the applicant re-
questing Council comments to conduct
the appropriate studies and to provide
the information necessary for a review
of the effect a proposed project may
have on a National Register property
or a property which meets the Criteria,
as well as the information necessary
for adequate consideration of modifica-
tions or alterations to the proposed
project that could avoid, mitigate, or
minimize any adverse effects. It is the
responsibility of the applicant to pro-
vide the information specified in § 801.7,
to make an informed and reasonable
evaluation of whether a property meets
the National Register Criteria (36 CFR
60.6) and to determine the effect of a
proposed undertaking on a National
Register property or property which
meets the Criteria.

(b) Identification of properties. Section
110 of the HCDA of 1980 makes UDAG
applicants responsible for the identi-
fication of National Register properties
and properties which may meet the
Criteria for listing in the National Reg-
ister that may be affected by the
project. An appendix to these regula-
tions sets forth guidance to applicants
in meeting their identification respon-
sibilities but does not set a fixed or in-
flexible standard for such efforts. Meet-
ing this responsibility requires the ap-
plicant to make an earnest effort to
identify and evaluate potentially af-
fected historic properties by:

(1) Consulting the National Register
of Historic Places to determine wheth-
er the project’s impact area includes
such properties;
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(2) Obtaining, prior to initiating the
State Historic Preservation Officer Re-
view Period, relevant information that
the State Historic Preservation Officer
may have available concerning historic
properties, if any are known, in the
project’s impact area;

(3) Utilizing local plans, surveys, and
inventories of historic properties pre-
pared by the locality or a recognized
State or local historic authority;

(4) Utilizing other sources of informa-
tion or advice the applicant deems ap-
propriate;

(5) Conducting an on-the-ground in-
spection of the project’s impact area by
qualified personnel to identify prop-
erties which may meet the Criteria for
evaluation taking into consideration
the views of the State Historic Preser-
vation Officer as to the need for and
methodology of such inspections;

(6) Applying the Department of the
Interior Criteria for Evaluation (36
CFR 60.6) to properties within the
project’s impact area.

(c) Evaluation of effect. Applicants are
required by section 110(a) of the HCDA
of 1980 to include in their applications
a description of the effect of a proposed
UDAG project on any National Reg-
ister property and or any property
which may meet the Criteria.

(1) Criteria of Effect and Adverse Effect.
The following criteria, similar to those
set forth in 36 CFR 800.3, shall be used
to determine whether a project has an
effect or an adverse effect.

(i) Criteria of effect. The effect of a
project on a National Register or eligi-
ble property is evaluated in the context
of the historical, architectural, archeo-
logical, or cultural significance pos-
sessed by the property. A project shall
be considered to have an effect when-
ever any condition of the project
causes or may cause any change, bene-
ficial or adverse, in the quality of the
historical, architectural, archeological,
or cultural characteristics that qualify
the property to meet the Criteria of
the National Register. An effect occurs
when a project changes the integrity of
location, design, setting, materials,
workmanship, feeling or association of
the property that contributes to its
significance in accordance with the Na-
tional Register Criteria. An effect may
be direct or indirect. Direct effects are

caused by the project and occur at the
same time and place. Indirect effects
include those caused by the under-
taking that are later in time or farther
removed in distance, but are still rea-
sonably foreseeable. Such effects in-
volve development of the project site
around historic properties so as to af-
fect the access to, use of, or signifi-
cance of those properties.

(ii) Criteria of adverse effect. Adverse
effects on National Register properties
or properties which meet the Criteria
may occur under conditions which in-
clude but are not limited to:

(A) Destruction or alteration of all or
part of a property;

(B) Isolation from or alteration of
the property’s surrounding environ-
ment;

(C) Introduction of visual, audible, or
atmospheric elements that are out of
character with the property or alter its
setting;

(D) Neglect of a property resulting in
its deterioration or destruction;

(iii) Special considerations. If rehabili-
tation is a project activity, such com-
ponents of the project may be consid-
ered to have no adverse effect and need
not be referred to the Council if they
are undertaken in accordance with the
Secretary of the Interior’s Standards
for Historic Preservation Projects (U.S.
Department of the Interior, Heritage
Conservation and Recreation Service,
Washington, DC, 1979) and the State
Historic Preservation Officer concurs
in the proposed activity. Additionally,
the following types of project compo-
nents or elements will be considered to
not normally adversely affect prop-
erties listed in the National Register or
which meet the Criteria.

(A) Insulation (except for the use of
granular or liquid injected foam insula-
tion in exterior walls or other vertical
surfaces);

(B) Caulking;
(C) Weatherstripping;
(D) Replacement of Heating, Ven-

tilating and Air Conditioning (HVAC)
equipment, provided that such equip-
ment is not historic and that replace-
ment equipment is screened from pub-
lic view and that the State Historic
Preservation Officer and the applicant
agree the equipment will not affect
those qualities of the property which
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qualify it to meet the 36 CFR 60.6 Cri-
teria;

(E) In-kind refenestration (for exam-
ple, replacement of deteriorated win-
dows of a similar configuration, color
and material);

(F) Lowering of ceilings, provided the
ceilings will not be visible from outside
of the building or from an interior pub-
lic space and that the State Historic
Preservation Officer and the applicant
agree it will not affect a quality which
qualified the building to meet the 36
CFR 60.6 Criteria;

(G) Replacement in-kind of substan-
tially deteriorated material, provided
that the State Historic Preservation
Officer and the applicant agree;

(H) Installation of machinery, equip-
ment, furnishings, fixtures, etc., in the
interior of existing buildings, provided
that the State Historic Preservation
Officer and the applicant agree such in-
stallations will not affect a quality
which qualified the building to meet
the 36 CFR 60.6 Criteria.

(I) Site improvements such as side-
walk paving and landscaping, provided
that the State Historic Preservation
Officer and the applicant agree that
the site improvement will not affect
those qualities of the property which
qualify it to meet the 36 CFR 60.6 Cri-
teria.

(iv) Special considerations for archeo-
logical sites. Under certain conditions,
alteration of land containing archeo-
logical resources in the project area
may have no adverse effect on those re-
sources. Procedures for determining
whether such conditions exist were
published by the Council in the FED-
ERAL REGISTER on November 26, 1980 (45
FR 78808), as part X of the ‘‘Executive
Director’s Procedures for Review of
Proposals for Treatment of Archeo-
logical Properties.’’ Because the identi-
fication of archeological sites in an
urban context, and consideration of ap-
propriate treatment methods, present
special problems, further guidance is
provided in Appendix 2.

(2) Determinations of Effect. Prior to
submitting an application to HUD, the
applicant shall apply the Criteria of Ef-
fect and Adverse Effect to all prop-
erties which are listed in the National
Register or which may meet the Cri-
teria in the area of the project’s poten-

tial environmental impact. The deter-
mination of the Secretary of the Inte-
rior shall be final with respect to prop-
erties which are eligible for listing in
the National Register. The Council will
not comment on affected properties
which are not either listed in or eligi-
ble for listing in the National Register.
In order to facilitate the process, infor-
mation to be requested from the State
Historic Preservation Officer under
§ 801.3(b)(2) should include advice on ap-
plying the Criteria of Effect and Ad-
verse Effect provided that this period
shall not be included in the 45 day
State Historic Preservation Officer Re-
view Period. Special attention should
be paid to indirect effects, such as
changes in land use, traffic patterns,
street activity, population density and
growth rate. While some aspects of a
project may have little potential to ad-
versely affect the significant qualities
of a historic property, other project
components may meet the Criteria of
Effect and Adverse Effect. If any aspect
of the project results in an effect deter-
mination, further evaluation of the ef-
fect shall be undertaken in accordance
with these regulations. The resulting
determination regarding the effect
shall be included in the application.

(i) No effect. If the applicant deter-
mines that the project will have no ef-
fect on any National Register property
and/or property which meets the Cri-
teria, the project requires no further
review by the Council unless a timely
objection is made by the Executive Di-
rector. An objection may be made by
the Executive Director at any time
during the UDAG application process
prior to the expiration of the period for
receiving objections to HUD’s release
of funds as specified in 24 CFR 58.31.
The manner in which the Executive Di-
rector shall make an objection is set
forth in § 801.4(a).

(ii) Determinations of no adverse effect.
If the applicant finds there is an effect
on the property but it is not adverse,
the applicant after receiving the com-
ments of the State Historic Preserva-
tion Officer during the State Historic
Preservation Officer Review Period
shall forward adequate documentation
(see § 801.7(a)) of the Determination, in-
cluding the written comments of the
State Historic Preservation Officer, if
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available, to the Executive Director for
review in accordance with § 801.4.

(iii) Adverse effect determination. If the
applicant finds the effect to be adverse
or if the Executive Director objects to
an applicant’s no adverse effect deter-
mination pursuant to § 801.4(a), the ap-
plicant shall proceed with the con-
sultation process in accordance with
§ 801.4(b).

§ 801.4 Council comments.
The following subsections specify

how the Council will respond to an ap-
plicant’s request for the Council’s com-
ments required to satisfy the appli-
cant’s responsibilities under section 106
of the Act and section 110 of the HCDA
of 1980. When appropriate, an applicant
may waive the Council time periods
specified in these regulations.

(a) Executive Director’s Objection to No
Effect Determination. If the Executive
Director has reason to question an ap-
plicant’s determination of no effect, he
shall notify the applicant and HUD. If
the Executive Director does not object
within 15 days of such notification, the
project may proceed. If the Executive
Director objects, he shall specify
whether or not the project will have an
adverse effect on National Register
property and/or property which meets
the Criteria. Normally, the Executive
Director will object to a determination
of no effect when the record does not
support the applicant’s determination
(see § 801.7(a)). The applicant must then
comply with the provisions of sub-
section (b) if the Executive Director
determines that the project will have
no adverse effect or subsection (c) if
the Executive Director has determined
that the project will have an adverse
effect.

(b) Response to Determinations of No
Adverse Effect. (1) Upon receipt of a De-
termination of No Adverse Effect from
an applicant, the Executive Director
will review the Determination and sup-
porting documentation required by
§ 801.7(a). Failure to provide the re-
quired information at the time the ap-
plicant requests Council comments will
delay the process. The Executive Direc-
tor will respond to the applicant within
15 days after receipt of the information
required in § 801.7(a). Unless the Execu-
tive Director objects to the Determina-

tion within 15 days after receipt, the
applicant will be considered to have
satisfied its responsibilities under sec-
tion 106 of the Act and these regula-
tions and no further Council review is
required.

(2) If the Executive Director objects
to a Determination of No Adverse Ef-
fect, the consultation process pursuant
to § 801.4(c) shall be initiated.

(c) Consultation process. If any aspect
of the project is found to have adverse
effects on National Register property
or property which has been determined
by the applicant or the Secretary of
the Interior to meet the Criteria, the
applicant, the State Historic Preserva-
tion Officer and the Executive Director
shall consult to consider feasible and
prudent alternatives to the project
that could avoid, mitigate, or minimize
the adverse effect on the affected prop-
erty.

(1) Parties. The applicant, the State
Historic Preservation Officer and the
Executive Director shall be the con-
sulting parties. The Department of
HUD, other representatives of national,
State, or local units of government,
other parties in interest, and public
and private organizations, may be in-
vited by the consulting parties to par-
ticipate in the consultation process.

(2) Timing. The consulting parties
shall have a total of 45 days from the
receipt by the Executive Director of
the information required in § 801.7(a) to
agree upon feasible and prudent alter-
natives to avoid, mitigate, or minimize
any adverse effects of the project. Fail-
ure of an applicant to provide the in-
formation required in § 801.7(b) will
delay the beginning of the time period
specified above.

(3) Information requirements. The ap-
plicant shall provide copies of the in-
formation required in § 801.7(b) to the
consulting parties at the initiation of
the consultation process and make it
readily available for public inspection.

(4) Public meeting. An onsite inspec-
tion and a Public Information Meeting
may be held in accordance with the
provisions of 36 CFR 800.6(b). Public
hearings or meetings conducted by the
applicant in the preparation of the ap-
plication may, as specified below, sub-
stitute for such Public Information
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Meetings. Upon request of the appli-
cant, the Executive Director may find
that such public meetings have been
adequate to consider the effect of the
project on National Register properties
or properties which meet the Criteria,
and no further Public Information
Meeting is required.

(5) Consideration of alternatives. Dur-
ing the consultation period, the con-
sulting parties shall, in accordance
with the policies set forth in 36 CFR
800.6(b) (4) and (5), review the proposed
project to determine whether there are
prudent and feasible alternatives to
avoid or satisfactorily mitigate ad-
verse effect. If they agree on such al-
ternatives, they shall execute a Memo-
randum of Agreement in accordance
with § 801.4(c) specifying how the under-
taking will proceed to avoid or miti-
gate the adverse effect.

(6) Acceptance of adverse effect. If the
consulting parties determine that
there are no feasible and prudent alter-
natives that could avoid or satisfac-
torily mitigate the adverse effects and
agree that it is in the public interest to
proceed with the proposed project they
shall execute a Memorandum of Agree-
ment in accordance with § 801.4(c) ac-
knowledging this determination and
specifying any recording, salvage, or
other measures associated with accept-
ance of the adverse effects that shall be
taken before the project proceeds.

(7) Failure to agree. Upon the failure
of the consulting parties to agree upon
the terms for a Memorandum of Agree-
ment within the specified time period,
or upon notice of a failure to agree by
any consulting party to the Executive
Director, the Executive Director with-
in 15 days shall recommend to the
Chairman whether the matter should
be scheduled for consideration at a
Council meeting. If the Executive Di-
rector recommends that the Council
not consider the matter, he shall si-
multaneously notify all Council mem-
bers and provide them copies of the
preliminary case report and the rec-
ommendation to the Chairman. The ap-
plicant and the State Historic Preser-
vation Officer shall be notified in writ-
ing of the Executive Director’s rec-
ommendation.

(d) Memorandum of Agreement—(1)
Preparation of Memorandum of Agree-

ment. It shall be the responsibility of
the Executive Director to prepare each
Memorandum of Agreement required
under this part. As appropriate, other
parties may be invited by the con-
sulting parties to be signatories to the
Agreement or otherwise indicate their
concurrence with the Agreement. In
order to facilitate the process, the ap-
plicant may provide the Executive Di-
rector a draft for a Memorandum of
Agreement. At the applicant’s option,
such draft may be prepared at the time
the applicant makes its determinations
that properties listed in the National
Register or which may meet the Cri-
teria for listing in the National Reg-
ister may be adversely affected. The
applicant must provide the State His-
toric Preservation Officer an oppor-
tunity to concur in or comment on its
draft Agreement.

(2) Review of Memorandum of Agree-
ment. Upon receipt of an executed
Memorandum of Agreement, the Chair-
man shall institute a 15 day review pe-
riod. Unless the Chairman notifies the
applicant that the matter has been
placed on the agenda for consideration
at a Council meeting, the Agreement
shall become final when ratified by the
Chairman or upon the expiration of the
15 day review period with no action
taken. Copies will be provided to sig-
natories. A copy of the Memorandum of
Agreement should be included in any
Environmental Assessment or Environ-
mental Impact Statement prepared
pursuant to the National Environ-
mental Policy Act.

(3) Effect of Memorandum of Agree-
ment. (i) Agreements duly executed in
accordance with these regulations shall
constitute the comments of the Coun-
cil and shall evidence satisfaction of
the applicant’s responsibilities for the
proposed project under section 106 of
the Act and these regulations.

(ii) If the Council has commented on
an application that is not approved by
HUD and a subsequent UDAG applica-
tion is made for the same project, the
project need not be referred to the
Council again unless there is a signifi-
cant amendment to the project which
would alter the effect of the project on
previously considered properties or re-
sult in effects on additional National
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Register properties or properties which
meet the Criteria.

(iii) Failure to carry out the terms of
a Memorandum of Agreement requires
that the applicant again request the
Council’s comments in accordance with
these regulations. In such instances,
until the Council issues its comments
under these regulations the applicant
shall not take or sanction any action
or make any irreversible or irretriev-
able commitment that could result in
an adverse effect with respect to Na-
tional Register properties or properties
which are eligible for inclusion in the
National Register covered by the
Agreement or that would foreclose the
Council’s consideration of modifica-
tions or alternatives to the proposed
project that could avoid or mitigate
the adverse effect.

(4) Amendment of a Memorandum of
Agreement. Amendments to the Agree-
ment may be made as specified in 36
CFR 800.6(c)(4).

(5) Report on Memorandum of Agree-
ment. Within 90 days after carrying out
the terms of the Agreement, the appli-
cant shall report to all signatories on
the actions taken.

(e) Council Meetings. Council meet-
ings to consider a project will be con-
ducted in accordance with the policies
set forth in 36 CFR 800.6(d).

(1) Response to recommendation con-
cerning consideration at Council meeting.
Upon receipt of a recommendation
from the Executive Director con-
cerning consideration of a proposed
project at a Council meeting, the
Chairman shall determine whether or
not the project will be considered. The
Chairman shall make a decision within
15 days of receipt of the recommenda-
tion of the Executive Director. In
reaching a decision the Chairman shall
consider any comments from Council
members. If three members of the
Council object within the 15 day period
to the Executive Director’s rec-
ommendation, the project shall be
scheduled for consideration at a Coun-
cil or panel meeting. Unless the matter
is scheduled for consideration by the
Council the Chairman shall notify the
applicant, the Department of HUD, the
State Historic Preservation Officer and
other parties known to be interested of
the decision not to consider the mat-

ter. Such notice shall be evidence of
satisfaction of the applicant’s respon-
sibilities for the proposed project under
section 106 of the Act and these regula-
tions.

(2) Decision to consider the project.
When the Council will consider a pro-
posed project at a meeting, the Chair-
man shall either designate five mem-
bers as a panel to hear the matter on
behalf of the full Council or schedule
the matter for consideration by the full
Council. In either case, the meeting
shall take place within 30 days of the
Chairman’s decision to consider the
project, unless the applicant agrees to
a longer time.

(i) A panel shall consist of three non-
Federal members, one as Chairman,
and two Federal members. The Depart-
ment of HUD may not be a member of
such panel.

(ii) Prior to any panel or full Council
consideration of a matter, the Chair-
man will notify the applicant and the
State Historic Preservation Officer and
other interested parties of the date on
which the project will be considered.
The Executive Director, the applicant,
the Department of HUD, and the State
Historic Preservation Officer shall pre-
pare reports in accordance with
§ 801.7(b). Reports from the applicant
and the State Historic Preservation Of-
ficer must be received by the Executive
Director at least 7 days before any
meeting.

(3) Notice of Council meetings. At least
7 days notice of all meetings held pur-
suant to this section shall be given by
publication in the FEDERAL REGISTER.
The Council shall provide a copy of the
notice by mail to the applicant, the
State Historic Preservation Officer,
and the Department of Housing and
Urban Development. The Council will
inform the public of the meeting
through appropriate local media.

(4) Statements to the Council. An agen-
da shall provide for oral statements
from the Executive Director; the appli-
cant; the Department of HUD; parties
in interest; the Secretary of the Inte-
rior; the State Historic Preservation
Officer; representatives of national,
State, or local units of government;
and interested public and private orga-
nizations and individuals. Parties wish-
ing to make oral remarks should notify
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the Executive Director at least two
days in advance of the meeting. Parties
wishing to have their written state-
ments distributed to Council members
prior to the meeting should send copies
of the statements to the Executive Di-
rector at least 5 days in advance.

(5) Comments of the Council. The writ-
ten comments of the Council will be
issued within 7 days after a meeting.
Comments by a panel shall be consid-
ered the comments of the full Council.
Comments shall be made to the appli-
cant requesting comment and to the
Department of HUD. Immediately after
the comments are made to the appli-
cant and the Department of HUD, the
comments of the Council will be for-
warded to the President and the Con-
gress as a special report under author-
ity of section 202(b) of the Act and a
notice of availability will be published
in the FEDERAL REGISTER. The com-
ments of the Council shall be made
available to the State Historic Preser-
vation Officer, other parties in inter-
est, and the public upon receipt of the
comments by the applicant. The appli-
cant should include the comments of
the Council in any final Environmental
Impact Statement prepared pursuant
to the National Environmental Policy
Act.

(6) Action in response to Council com-
ments. The comments of the Council
shall be taken into account in reaching
a final decision on the proposed
project. When a final decision regard-
ing the proposed project is reached by
the applicant and the Department of
HUD, they shall submit written reports
to the Council describing the actions
taken by them and other parties in re-
sponse to the Council’s comments and
the impact that such actions will have
on the affected National Register prop-
erties or properties eligible for inclu-
sion in the National Register. Receipt
of this report by the Chairman shall be
evidence that the applicant has satis-
fied its responsibilities for the pro-
posed project under section 106 of the
Act and these regulations. The Council
may issue a final report to the Presi-
dent and the Congress under authority
of section 202(b) of the Act describing
the actions taken in response to the
Council’s comments including rec-

ommendations for changes in Federal
policy and programs, as appropriate.

(f) Suspense of Action. Until the Coun-
cil issues its comments under these
regulations and during the State His-
toric Preservation Officer Review Pe-
riod and the determination period of
the Secretary of the Interior, good
faith consultation shall preclude the
applicant from taking or sanctioning
any action or making any irreversible
or irretrievable commitment that
could result in an adverse effect on a
National Register property or property
which may meet the Criteria or that
would foreclose the consideration of
modifications or alternatives to the
proposed project that could avoid,
mitigate, or minimize such adverse ef-
fects. In no case shall UDAG funds be
used for physical activities on the proj-
ect site until the Council comments
have been completed. Normal planning
and processing of applications short of
actual commitment of funds to the
project may proceed.

(g) Lead Agency. If the project pro-
posed by the applicant involves one or
more Federal agencies, they may agree
on a single lead agency to meet the re-
quirements of section 106 of the Na-
tional Historic Preservation Act and
section 110 of the Housing and Commu-
nity Development Act of 1980 and no-
tify the Executive Director. If the ap-
plicant is the designated lead agency,
these regulations shall be followed. If a
Federal agency is designated lead agen-
cy, the process in 36 CFR part 800 shall
be used.

(h) Compliance by a Federal Agency.
An applicant may make a finding that
it proposes to accept a Federal agen-
cy’s compliance with section 106 of the
Act and 36 CFR 800 where its review of
the Federal agency’s findings indicate
that:

(1) The project is identical with an
undertaking reviewed by the Council
under 36 CFR part 800; and

(2) The project and its impacts are in-
cluded within the area of potential en-
vironmental impact described by the
Federal agency;
The applicant shall notify the State
Historic Preservation Officer and the
Executive Director of its finding of
compliance with section 106 of the Act
and 36 CFR part 800 and provide a copy
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of the Federal agency’s document
where the finding occurs. Unless the
Executive Director objects within 10
days of receipt of such notice the Coun-
cil need not be afforded further oppor-
tunity for comment. If the Executive
Director objects to the finding of the
applicant, the applicant shall comply
with § 801.4.

§ 801.5 State Historic Preservation Of-
ficer responsibilities.

(a) The State Historic Preservation
Officer shall have standing to partici-
pate in the review process established
by section 110(c) of the HCDA of 1980
whenever it concerns a project located
within the State Historic Preservation
Officer’s jurisdiction by the following
means: providing, within 30 days, infor-
mation requested by an applicant
under § 801.3(b); responding, within 45
days, to submittal of a determination
by the applicant under section 110 of
the HCDA of 1980 that National Reg-
ister property or property which meets
the Criteria may be affected by the
proposed project; participating in a
Memorandum of Agreement that the
applicant or the Executive Director
may prepare under this part; and par-
ticipating in a panel or full Council
meeting that may be held pursuant to
these regulations. Pursuant to section
110(c) of the HCDA of 1980, the State
Historic Preservation Officer has a
maximum period of 45 days in which to
formally comment on an applicant’s
determination that the project may af-
fect a property that is listed in the Na-
tional Register or which may meet the
Criteria for listing in the National Reg-
ister. This period does not include the
time during which the applicant seeks
information from the State Historic
Preservation Officer for determining
whether a property meets the Criteria
for listing in the National Register and
whether such property is affected by
the project.

(b) The failure of a State Historic
Preservation Officer to participate in
any required steps of the process set
forth in this part shall not prohibit the
Executive Director and the applicant
from concluding the section 106 proc-
ess, including the execution of a Memo-
randum of Agreement.

§ 801.6 Coordination with require-
ments under the National Environ-
mental Policy Act (42 U.S.C. 4321 et
seq.).

The National Historic Preservation
Act and the National Environmental
Policy Act create separate and distinct
responsibilities. The National Historic
Preservation Act applies to those as-
pects of a project which may affect Na-
tional Register properties and those
which are eligible for listing in the Na-
tional Register. The requirements for
the National Environmental Policy Act
apply to the effect that the project will
have on the human environment. To
the extent that the applicant finds it
practicable to do so, the requirements
of these two statutes should be inte-
grated. Some projects, for reasons
other than the effects on historic prop-
erties, may require an Environmental
Impact Statement (EIS) subject to the
time requirements for a draft and final
EIS, in which case the applicant may
choose to separately relate to the
State Historic Preservation Officer, the
Department of the Interior, and the
Council for purposes of section 110(c) of
the HCDA of 1980. In that event, infor-
mation in the draft EIS should indicate
that compliance with section 106 and
these regulations is underway and the
final EIS should reflect the results of
this process. Applicants are directed to
36 CFR 800.9, which describes in detail
the manner in which the requirements
of these two acts should be integrated
and applies to all UDAG applicants
under these regulations.

In those instances in which an Envi-
ronmental Impact Statement will be
prepared for the project, the applicant
should consider phasing compliance
with these procedures and the prepara-
tion of the Statement.

§ 801.7 Information requirements.

(a) Information To Be Retained by Ap-
plicants Determining No Effect. (1) Rec-
ommended Documentation for a Deter-
mination of No Effect. Adequate docu-
mentation of a Determination of No Ef-
fect pursuant to § 801.3(c)(2)(i) should
include the following:

(i) A general discussion and chro-
nology of the proposed project;
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(ii) A description of the proposed
project including, as appropriate, pho-
tographs, maps, drawings, and speci-
fications;

(iii) A statement that no National
Register property or property which
meets the Criteria exist in the project
area, or a brief statement explaining
why the Criteria of Effect (See
§ 801.3(c)) was found inapplicable;

(iv) Evidence of consultation with
the State Historic Preservation Officer
concerning the Determination of No
Effect; and

(v) Evidence of efforts to inform the
public concerning the Determination of
No Effect.

(2) The information requirements set
forth in this section are meant to serve
as guidance for applicants in preparing
No Effect Determinations. The infor-
mation should be retained by the appli-
cant, incorporated into any environ-
mental reports or documents prepared
concerning the project, and provided to
the Executive Director only in the
event of an objection to the applicant’s
determination.

(b) Reports to the Council. In order to
adequately assess the impact of a pro-
posed project on National Register and
eligible properties, it is necessary for
the Council to be provided certain in-
formation. For the purposes of devel-
oping Council comments on UDAG
projects the following information is
required. Generally, to the extent that
relevant portions of a UDAG applica-
tion meet the requirements set forth
below it will be sufficient for the pur-
poses of Council review and comment.

(1) Documentation for Determination of
No Adverse Effect. Adequate documenta-
tion of a Determination of No Adverse
Effect pursuant to § 801.3(c)(1) should
include the following:

(i) A general discussion and chro-
nology of the proposed project;

(ii) A description of the proposed
project including, as appropriate, pho-
tographs, maps, drawings and specifica-
tions;

(iii) A copy of the National Register
form or a copy of the Determination of
Eligibility documentation for each
property that will be affected by the
project including a description of each
property’s physical appearance and sig-
nificance;

(iv) A brief statement explaining why
each of the Criteria of Adverse Effect
(See § 801.3(c)(1)) was found inappli-
cable;

(v) Written views of the State His-
toric Preservation Officer concerning
the Determination of No Adverse Ef-
fect, if available; and,

(vi) An estimate of the cost of the
project including the amount of the
UDAG grant and a description of any
other Federal involvement.

(2) Preliminary Case Reports. Prelimi-
nary Case Reports should be submitted
with a request for comments pursuant
to § 801.4(b) and should include the fol-
lowing information:

(i) A general discussion and chro-
nology of the proposed project;

(ii) The status of the project in the
HUD approval process:

(iii) The status of the project in the
National Environmental Policy Act
compliance process and the target date
for completion of all the applicant’s
environmental responsibilities;

(iv) A description of the proposed
project including as appropriate, pho-
tographs, maps, drawings and specifica-
tions;

(v) A copy of the National Register
form or a copy of the Determination of
Eligibility documentation for each
property that will be affected by the
project including a description of each
property’s physical appearance and sig-
nificance;

(vi) A brief statement explaining why
any of the Criteria of Adverse Effect
(See § 801.3(c)(1)(b)) apply;

(vii) Written views of the State His-
toric Preservation Officer concerning
the effect on the property, if available;

(viii) The views of Federal agencies,
State and local governments, and other
groups or individuals when known as
obtained through the OMB Circular A–
95 process or the environmental review
process, public hearings or other appli-
cant processes;

(ix) A description and analysis of al-
ternatives that would avoid the ad-
verse effects;

(x) A description and analysis of al-
ternatives that would mitigate the ad-
verse effects; and,

(xi) An estimate of the cost of the
project including the amount of the
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UDAG grant and a description of any
other Federal involvement.

(c) Reports for Council Meetings. Con-
sideration of a proposed project by the
full Council or a panel pursuant to
§ 801.4(b) is based upon reports from the
Executive Director, the State Historic
Preservation Officer and Secretary of
the Interior. Requirements for these
reports are specified in 36 CFR 800.13(c).
Additionally, reports from the appli-
cant and the Department of HUD are
required by these regulations. The re-
quirements for these reports consist of
the following:

(1) Report of the Applicant. The report
from the applicant requesting com-
ments shall include a copy of the rel-
evant portions of the UDAG applica-
tion; a general discussion and chro-
nology of the proposed project; an ac-
count of the steps taken to comply
with the National Environmental Pol-
icy Act (NEPA); any relevant sup-
porting documentation in studies that
the applicant has completed; an eval-
uation of the effect of the project upon
the property or properties, with par-
ticular reference to the impact on the
historical, architectural, archeological,
and cultural values; steps taken or pro-
posed by the applicant to avoid or miti-
gate adverse effects of the project; a
thorough discussion of alternate
courses of action; and an analysis com-
paring the advantages resulting from
the project with the disadvantages re-
sulting from the adverse effects on Na-
tional Register or eligible properties.

(2) Report of the Secretary of Housing
and Urban Development. The report
from the Secretary shall include the
status of the application in the UDAG
approval process, past involvement of
the Department with the applicant and
the proposed project or land area for
the proposed project, and information
on how the applicant has met other re-
quirements of the Department for the
proposed project.

§ 801.8 Public participation.
(a) The Council encourages maximum

public participation in the process es-
tablished by these regulations. Par-
ticularly important, with respect to
the UDAG program, is participation by
the citizens of neighborhoods directly
or indirectly affected by projects, and

by groups concerned with historic and
cultural preservation.

(b) The applicant, in preparing and
following its citizen participation plan
called for by 24 CFR 570.456(c)(11)(i)(A),
should ensure that adequate provision
is made for participation by citizens
and organizations having interests in
historic preservation and in the his-
toric and cultural values represented in
affected neighborhoods. 24 CFR
570.431(c) sets forth criteria for citizen
participation plans. These should be
carefully considered with specific ref-
erence to ensuring that local concerns
relevant to historic preservation are
fully identified, and that citizens are
provided with full and accurate infor-
mation about each project and its ef-
fects on historic properties. The appli-
cant should ensure that potentially
concerned citizens and organizations
are fully involved in the identification
of properties which may meet the Na-
tional Register Criteria, and that they
are fully informed, in a timely manner,
of determinations of No Effect, No Ad-
verse Effect, and Adverse Effect, and of
the progress of the consultation proc-
ess. Applicants are referred to 36 CFR
800.15 for Council guidelines for public
participation.

(c) The Council welcomes the views
of the public, especially those groups
which may be affected by the proposed
project, during its evaluation of the ap-
plicant’s determination of effect, and
will solicit the participation of the
public in Council and panel meetings
held to consider projects.

APPENDIX 1 TO PART 801—IDENTIFICA-
TION OF PROPERTIES: GENERAL

A. Introduction

Because of the high probability of locating
properties which are listed in the National
Register or which meet the Criteria for list-
ing in many older city downtowns, this ap-
pendix is designed to serve as guidance for
UDAG applicants in identifying such prop-
erties. This appendix sets forth guidance for
applicants and does not set a fixed or inflexi-
ble standard for identification efforts.

B. Role of the State Historic Preservation
Officer

In any effort to locate National Register
properties or properties which meet the Cri-
teria, the State Historic Preservation Officer
is a key source of information and advice.
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The State Historic Preservation Officer will
be of vital assistance to the applicant. The
State Historic Preservation Officer can pro-
vide information on known properties and on
studies which have taken place in and
around the project area. Early contact
should be made with the State Historic Pres-
ervation Officer for recommendations about
how to identify historic properties. For
UDAG projects, identification of National
Register properties and properties which
meet the Criteria is the responsibility of the
applicant. The extent of the identification
effort should be made with the advice of the
State Historic Preservation Officer. The
State Historic Preservation Officer can be a
knowledgeable source of information regard-
ing cases wherein the need for a survey of
historic properties is appropriate, rec-
ommended type and method of a survey and
the boundaries of any such survey. Due con-
sideration should be given to the nature of
the project and its impacts, the likelihood of
historic properties being affected and the
state of existing knowledge regarding his-
toric properties in the area of the project’s
potential environmental impact.

C. Levels of Identification

1. The area of the project’s potential envi-
ronmental impact consists of two distinct
subareas: that which will be disturbed di-
rectly (generally the construction site and
its immediate environs) and that which will
experience indirect effects. Within the area
of indirect impact, impacts will be induced
as a result of carrying the project out. His-
toric and cultural properties subject to ef-
fect must be identified in both subareas, and
the level of effort necessary in each may
vary. The level of effort needed is also af-
fected by the stage of planning and the qual-
ity of pre-existing information. Obviously, if
the area of potential environmental impact
has already been fully and intensively stud-
ied before project planning begins, there is
no need to duplicate this effort. The State
Historic Preservation Officer should be con-
tacted for information on previous studies. If
the area has not been previously intensively
studied, identification efforts generally fall
into three levels:

a. Overview Study: This level of study is
normally conducted as a part of general
planning and is useful at an early stage in
project formulation. It is designed to obtain
a general understanding of an area’s historic
and cultural properties in consultation with
the State Historic Preservation Officer, by:

(1) Assessing the extent to which the area
has been previously subjected to study;

(2) Locating properties previously re-
corded;

(3) Assessing the probability that prop-
erties eligible for the National Register will
be found if the area is closely inspected, and

(4) Determining the need, if any, for fur-
ther investigation.
An overview study includes study of perti-
nent records (local histories, building inven-
tories, architectural reports, archeological
survey reports, etc.), and usually some minor
on-the-ground inspection.

b. Identification Study: An identification
study attempts to specifically identify and
record all properties in an area that may
meet the criteria for listing in the National
Register. In conducting the study, the appli-
cant should seek the advice of the State His-
toric Preservation Officer regarding perti-
nent background data. A thorough on-the-
ground inspection of the subject area by
qualified personnel should be undertaken.
For very large areas, or areas with uncertain
boundaries, such a study may focus on rep-
resentative sample areas, from which gen-
eralizations may be made about the whole.

c. Definition and Evaluation Study: If an
overview and/or an identification study have
indicated the presence or probable presence
of properties that may meet the National
Register Criteria but has not documented
them sufficiently to allow a determination
to be made about their eligibility, a defini-
tion and evaluation study is necessary. Such
a study is directed at specific potentially eli-
gible properties or at areas known or sus-
pected to contain such properties. It includes
an intensive on-the-ground inspection and
related studies as necessary, conducted by
qualified personnel, and provides sufficient
information to apply the National Register’s
‘‘Criteria for Evaluation’’ (36 CFR 60.6).

2. An overview study will normally be
needed to provide basic information for plan-
ning in the area of potential environmental
impact. Unless this study indicates clearly
that no further identification efforts are
needed (e.g., by demonstrating that the en-
tire area has already been intensively in-
spected with negative results, or by dem-
onstrating that no potentially significant
buildings have ever been built there and
there is virtually no potential for archeo-
logical resources), and identification study
will probably be needed within the area of
potential environmental impact. This study
may show that there are no potentially eligi-
ble properties within the area, or may show
that only a few such properties exist and
document them sufficiently to permit a de-
termination of eligibility to be made in ac-
cordance with 36 CFR part 60. Alternatively,
the study may indicate that potentially eli-
gible properties exist in the area, but may
not document them to the standards of 36
CFR part 60. Should this occur, a definition
and evaluation study is necessary for those
properties falling within the project’s area of
direct effect and for those properties subject
to indirect effects. If a property falls within
the general area of indirect effect, but no in-
direct effects are actually anticipated on the
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property in question, a definition and eval-
uation study will normally be superfluous.

APPENDIX 2 TO PART 801—SPECIAL PRO-
CEDURES FOR IDENTIFICATION AND
CONSIDERATION OF ARCHEOLOGICAL
PROPERTIES IN AN URBAN CONTEXT

A. Archeological sites in urban contexts
are often difficult to identify and evaluate in
advance of construction because they are
sealed beneath modern buildings and struc-
tures. Prehistoric and historic sites within
cities may be important both to science and
to an understanding of each city’s history,
however, and should be considered in project
planning. Special methods can be used to en-
sure effective and efficient consideration and
treatment of archeological sites in UDAG
projects.

1. If it is not practical to physically deter-
mine the existence or nonexistence of ar-
cheological sites in the project area, the
probability or improbability of their exist-
ence can be determined, in most cases,
through study of:

a. Information on the pre-urban natural
environment, which would have had an effect
on the location of prehistoric sites;

b. Information from surrounding areas and
general literature concerning the location of
prehistoric sites;

c. State and local historic property reg-
isters or inventories;

d. Archeological survey reports;
e. Historic maps, atlases, tax records, pho-

tographs, and other sources of information
on the locations of earlier structures;

f. Information on discoveries of prehistoric
or historic material during previous con-
struction, land levelling, or excavation, and

g. Some minor on-the-ground inspection.
2. Should the study of sources such as

those listed in section (1)(a) above reveal
that the following conditions exist, it should
be concluded that a significant likelihood ex-
ists that archeological sites which meet the
National Register Criteria exist on the
project site:

a. Discoveries of prehistoric or historic
material remains have been reliably reported
on or immediately adjacent to the project
site, and these are determined by the State
Historic Preservation Officer or other ar-
cheological authority to meet the Criteria
for the National Register because of their po-
tential value for public interpretation or the
study of significant scientific or historical
research problems; or

b. Historical or ethnographic data, or dis-
coveries of material, indicate that a prop-
erty of potential cultural value to the com-
munity or some segment of the community
(e.g., a cemetery) lies or lay within the proj-
ect site; or

c. The pre-urbanization environment of the
project site would have been conducive to

prehistoric occupation, or historic buildings
or occupation sites are documented to have
existed within the project site in earlier
times, and such sites or buildings are deter-
mined by the State Historic Preservation Of-
ficer or other archeological authority to
meet the Criteria of the National Register
because of their potential value for public in-
terpretation or the study of significant sci-
entific or historical research questions, and

d. The recent history of the project site
has not included extensive and intensive
ground disturbance (grading, blasting, cellar
digging, etc.) in the location, or extending to
the depth at which the remains of significant
sites, buildings, or other features would be
expected.

B. Where review of sources of information
such as those listed in section (1)(a) above re-
veals no significant likelihood that archeo-
logical resources which meet the National
Register Criteria exist on the project site, no
further review is required with respect to
archeology provided the State Historic Pres-
ervation Officer concurs.

C. Where review of sources of information
such as those listed in section (1)(a) above,
reveals that archeological resources which
meet the National Register Criteria are like-
ly to exist on the project site, but these re-
sources are so deeply buried that the project
will not intrude upon them, or they are in a
portion of the project site that will not be
disturbed, a determination of ‘‘No Effect’’ is
appropriate in accordance with § 801.3(c)(2)(i).

D. Where review of sources of information
such as those listed in section (1)(a) above,
reveals that archeological resources which
meet the Criteria exist or are likely to exist
on the project site, and that the project is
likely to disturb them, a determination of
‘‘No Adverse Effect’’ may be made in accord-
ance with § 801.3(c)(2)(ii) if:

1. The applicant and/or developer is com-
mitted to fund a professionally supervised
and planned pre-construction testing pro-
gram, and to modification of the project in
consultation with the State Historic Preser-
vation Officer to protect or incorporate with-
in the project the archeological resources
discovered with a minimum of damage to
them, or if:

2. The applicant and/or developer is com-
mitted to fund a professionally supervised
and planned archeological salvage program,
coordinated with site clearing and construc-
tion, following the standards of the Sec-
retary of the Interior issued pursuant to the
Archeological and Historic Preservation Act
(16 U.S.C. 469) and the applicant finds that
this program negates the adverse effect, in
accordance with the standards set forth in
section X of the Council’s ‘‘Supplementary
Guidance for Review of Proposals for Treat-
ment of Archeological Properties’’ (45 FR
78808).
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E. When archeological sites included in the
National Register or which meet the Criteria
are found to exist on the project site or in
the area of the project’s environmental im-
pact, and where the project is likely to dis-
turb such resources, and where the adverse
effect of such disturbance cannot be negated
by archeological salvage, a determination of
‘‘Adverse Effect’’ is appropriate in accord-
ance with § 801.3(a)(2)(iii).

PART 805—PROCEDURES FOR IM-
PLEMENTATION OF NATIONAL
ENVIRONMENTAL POLICY ACT

Sec.
805.1 Background.
805.2 Purpose.
805.3 Applicability.
805.4 Ensuring environmental documents

are actually considered in Council deci-
sionmaking.

805.5 Typical classes of action.
805.6 Interagency cooperation.
805.7 Environmental information.

AUTHORITY: Pub. L. 89–665, 80 Stat. 915 (16
U.S.C. 470), as amended, 84 Stat. 204 (1970), 87
Stat. 139 (1973), 90 Stat. 1320 (1976), 92 Stat.
3467 (1978); E.O. 11593, 3 CFR 1971 Comp., p.
154; President’s Memorandum on Environ-
mental Quality and Water Resources Man-
agement, July 12, 1978.

SOURCE: 45 FR 4353, Jan. 22, 1980, unless
otherwise noted.

§ 805.1 Background.
(a) The National Environmental Pol-

icy Act (NEPA) of 1969 (42 U.S.C. 4321 et
seq.) establishes national policies and
goals for the protection of the environ-
ment. Section 102(2) of NEPA contains
certain procedural requirements di-
rected toward the attainment of such
goals. In particular, all Federal agen-
cies are required to give appropriate
consideration to the environmental ef-
fects of their proposed actions in their
decisionmaking and to prepare detailed
environmental statements on rec-
ommendations or reports on proposals
for legislation and other major Federal
actions significantly affecting the
quality of the human environment.

(b) Executive Order 11991 of May 24,
1977, directed the Council on Environ-
mental Quality (CEQ) to issue regula-
tions to implement the procedural pro-
visions of NEPA. Accordingly, CEQ
issued final NEPA regulations (40 CFR
parts 1500–1508) on November 29, 1978,
which are binding on all Federal agen-

cies as of July 30, 1979. These regula-
tions provide that each Federal agency
shall as necessary adopt implementing
procedures to supplement the regula-
tions. Section 1507.3(b) of the NEPA
regulations identifies those sections of
the regulations which must be ad-
dressed in agency procedures.

§ 805.2 Purpose.

The purpose of this part is to estab-
lish Council procedures that supple-
ment the NEPA regulations and pro-
vide for the implementation of those
provisions identified in § 1507.3(b) of the
regulations (40 CFR 1507.3(b)).

§ 805.3 Applicability.

(a) These procedures apply to actions
of the full Council and the Council staff
acting on behalf of the full Council.

(b) The following actions are covered
by these procedures:

(1) Recommendations for legislation.
(2) Regulations implementing section

106 of the National Historic Preserva-
tion Act (NHPA).

(3) Procedures implementing other
authorities.

(4) Policy recommendations that do
not require implementation by another
Federal agency.

(c) In accordance with § 1508.4 of the
NEPA regulations (40 CFR 1508.4),
Council comments on Federal, feder-
ally assisted and federally licensed un-
dertakings provided pursuant to sec-
tion 106 of the NHPA and 36 CFR part
800 are categorically excluded from
these procedures. This exclusion is jus-
tified because Federal agencies seeking
the Council’s comments under section
106 have the responsibility for com-
plying with NEPA on the action they
propose. The Council’s role is advisory
and its comments are to be considered
in the agency decisionmaking process.
Coordination between the section 106
and the NEPA processes is set forth in
36 CFR 800.9.

§ 805.4 Ensuring environmental docu-
ments are actually considered in
Council decisionmaking.

(a) Section 1505.1 of the NEPA regula-
tions (40 CFR 1505.1) contains require-
ments to ensure adequate consider-
ation of environmental documents in
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