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Board’s notice and the parties shall be
provided an opportunity to brief them
prior to the Board’s decision.

(e) Oral argument on an appeal or in
connection with a sua sponte review
shall be held in the discretion of the
Board. Any party may request that the
Board exercise its discretion in that re-
gard.

(f) Upon appeal or following its re-
view sua sponte, the Board may affirm,
reverse, modify or vacate the initial
decision in whole or in part. If deemed
warranted, the Board may remand the
proceeding to the single member or
panel for further action, including the
reopening of the record for the taking
of additional evidence. Unless the full
Board expressly retains jurisdiction,
the single member or panel shall
render, on completion of the remand, a
supplemental initial decision which
shall be subject to appellate review in
the same manner and to the same ex-
tent as provided for initial decisions in
paragraphs (b), (d) and (g) of this sec-
tion. If the Board does expressly retain
jurisdiction at the time of remand, the
single member or panel shall instead
render a report to the Board on the re-
manded matters. Upon receipt of the
report, the Board shall determine
whether the views of the parties on the
content of the report should be ob-
tained in writing and, where necessary,
shall fix by order the time for the sub-
mission of those views. A decision of
the full Board disposing of the pro-
ceeding without a remand or, where
the Board has expressly retained juris-
diction, following completion of the re-
mand shall be the final decision of the
Board and subject to judicial review.

(g) In conducting its examination of
the initial decision, the Board may re-
view the record as though it were mak-
ing the initial decision itself. As a gen-
eral matter, however, the Board will
not overturn a finding of fact con-
tained in the initial decision unless
that finding is unsupported by substan-
tial evidence in the record viewed as a
whole. In determining whether some
action other than affirmance of the ini-
tial decision is required, the Board will
also consider whether:

(1) New and material evidence is
available that, despite due diligence,
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was not available when the record was
closed;

(2) The initial decision is based on an
erroneous interpretation of statute or
regulation;

(3) The initial decision is arbitrary,
capricious or an abuse of discretion, or
otherwise not consistent with law;

(4) The initial decision is not made
consistent with required procedures
and results in harmful error.

(h) Initial decisions that become
final without review by the full Board
shall not be binding precedent in any
other case.

§28.88 Board procedures; enforce-

ment.

(a) A person required to take any ac-
tion under the terms of a Board deci-
sion or order shall carry out its terms
promptly, and shall, within 30 days
after the decision or order becomes
final, provide the Board and all parties
to the proceeding with a compliance
report specifying:

(1) The manner in which compliance
with the provisions of the decision or
order has been accomplished;

(2) The reasons why compliance with
any provisions of the Board’s order has
not been fully accomplished; and

(3) The steps being taken to ensure
full compliance.

(b) When the Board does not receive a
notice of compliance in accordance
with paragraph (a) of this section, the
Solicitor shall make inquiries to deter-
mine the status of the compliance re-
port. When the Solicitor establishes
that a complete compliance report is
not forthcoming, the Solicitor shall re-
port the failure to file a complete com-
pliance report to the Board.

(¢) Any person and/or the General
Counsel may petition the Board for en-
forcement of a final decision of the
Board. The petition shall specifically
set forth the reasons why the peti-
tioner believes there is non-compli-
ance.

(d) Upon receipt of a non-compliance
report from its Solicitor or of a peti-
tion for enforcement of a final deci-
sion, the Board may issue a notice to
any person to show cause why there
was non-compliance. Following a show
cause proceeding, the Board may seek



§28.89

judicial enforcement of its decision or
order.

§28.89 Attorney’s fees and costs.

Within 20 days after service of a final
decision by the Board, or within 20
days after the date on which an initial
decision becomes final pursuant to
§28.87(d), the petitioner, if he or she is
the prevailing party, may submit to
the administrative judge who heard the
case initially a request for the award of
reasonable attorney fees and costs.
GAO may file a response within 20 days
after service of the request. Motions
for attorney fees shall be filed in ac-
cordance with §28.21 of these regula-
tions. Rulings on attorney’s fees and
costs shall be consistent with the
standards set forth at 5 U.S.C. 7701(g).
The decision of the administrative
judge concerning attorney’s fees and
costs shall be subject to review and
shall become final according to the
provisions of §§28.86-28.87.

§28.90 Board procedures; judicial re-
view.

(a) A final decision by the Board
under 31 U.S.C. 753(a) (1), (2), (3), (6), (7)
or (9) may be appealed to the United
States Court of Appeals for the Federal
Circuit within 30 days after the peti-
tioner receives notice of the Board’s
decision.

(b) The Board may designate the So-
licitor, the General Counsel or any
other qualified individual to represent
it in any judicial proceeding involving
a Board decision or the interpretation
of a Board rule or of the GAO Per-
sonnel Act.

[68 FR 61992, Nov. 23, 1993, as amended at 59
FR 59106, Nov. 16, 1994]

Subpart C—Oversight Procedures

§28.91 General.

Pursuant to section 732(f) of Title 31,
U.S.C., the Board is authorized to con-
duct oversight of GAO employment
regulations, procedures and practices
as they relate to laws prohibiting dis-
crimination in employment on the
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basis of race, color, religion, national
origin, political affiliation, age, sex,
marital status, or disability.

§28.92 Oversight of GAO EEO pro-
gram.

(a) When requested by the Board in
the exercise of its oversight responsi-
bility, GAO shall provide:

(1) Such plans, procedures and regu-
lations as GAO may develop in order to
eliminate and prevent employment dis-
crimination on the bases enumerated
in §28.95;

(2) Reports regarding its efforts to
publicize to its employees the proce-
dures to be followed for receiving ad-
vice and for filing complaints regard-
ing the enforcement of laws prohibiting
discrimination in employment;

(3) Quarterly statistical reports of
pre-complaint counseling and of pend-
ing complaints, in a manner prescribed
by the Board;

(4) An annual report on its equal em-
ployment opportunity affirmative ac-
tion program and its Federal Equal
Employment Opportunity Recruitment
Program; and

(5) Any other information regarding
equal employment opportunity within
the GAO that may be required by the
Board, in the time frame and format
established by the Board after con-
sultation with the Comptroller General
or his or her designee.

(b) The Board shall review and evalu-
ate the regulations, procedures and
practices of the GAO, including the in-
formation filed with it in accordance
with paragraph (a) above, and shall:

(1) Require the GAO to make any
changes the Board determines are
needed due to violations of or incon-
sistencies with Subchapters III and IV
of Chapter 7 of Title 31, U.S.C. or equal
employment opportunity laws, and

(2) Report to the Congress on the
overall progress being made in effec-
tuating the purposes of Subchapters III
and IV of Chapter 7 of Title 31, U.S.C.
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