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(2) The agency decision under para-
graph (d)(1)(ii) of this section is for-
warded to CMS and becomes CMS’s de-
cision unless CMS reverses or modifies
the decision within 15 days from the
date of CMS’s receipt of the agency de-
termination. In the event CMS modi-
fies or reverses the agency decision,
the agency sends the HMO a copy of
CMS’s decision under this paragraph.

(e) Denial of payment. If a CMS deter-
mination that a HMO has committed a
violation described in paragraph (a) of
this section is affirmed on review under
paragraph (d) of this section, or is not
timely contested by the HMO under
paragraph (c) of this section, CMS,
based upon the recommendation of the
agency, may deny payment for new en-
rollees of the HMO under section
1903(m)(5)(B)(ii) of the Act. Under
§§ 434.22 and 434.42, CMS’s denial of pay-
ment for new enrollees automatically
results in a denial of agency payments
to the HMO for the same enrollees. A
new enrollee is an enrollee that applies
for enrollment after the effective date
in paragraph (f)(1) of this section.

(f) Effective date and duration of sanc-
tion. (1) Except as specified in para-
graphs (f)(2) and (f)(3) of this section, a
sanction is effective 15 days after the
date the HMO is notified of the deci-
sion to impose the sanction under para-
graph (c) of this section.

(2) If the HMO seeks reconsideration
under paragraph (d) of this section, the
sanction is effective on the date speci-
fied in CMS’s reconsideration notice.

(3) If CMS, in consultation with the
agency, determines that the HMO’s
conduct poses a serious threat to an
enrollee’s health and safety, the sanc-
tion may be made effective on a date
prior to issuance of the decision under
paragraph (d)(1)(ii) of this section.

(g) Civil money penalties. If a deter-
mination that an organization has
committed a violation under paragraph
(a) of this section becomes CMS’s de-
termination under paragraph (b)(1) of
this section, CMS conveys the deter-
mination to the OIG. In accordance
with the provisions of 42 CFR part 1003,
the OIG may impose civil money pen-
alties on the organization in addition
to or in place of the sanctions that
may be imposed under this section.

(h) CMS’s role. CMS retains the right
to independently perform the functions
assigned to the agency in paragraphs
(a) through (f) of this section.

(i) State Plan requirements. The State
Plan must include a plan to monitor
for violations specified in paragraph (a)
of this section and for implementing
the provisions of this section.

[59 FR 36084, July 15, 1994, as amended at 61
FR 13449, Mar. 27, 1996]

Subpart F—Federal Financial
Participation

SOURCE: 48 FR 54020, Nov. 20, 1983, unless
otherwise noted. Redesignated at 55 FR 51295,
Dec. 13, 1990.

§ 434.70 Condition for FFP.
(a) FFP is available in expenditures

for payments to contractors only for
the periods that—

(1) The contract—
(i) Meets the requirements of this

part;
(ii) Meets the appropriate require-

ments of 45 CFR part 74; and
(iii) Is in effect;
(2) The HMO or HIO complies with

the physician incentive plan require-
ments specified in §§ 417.479(d) through
(g) of this chapter and the require-
ments related to subcontracts set forth
at § 417.479(i) of this chapter if the sub-
contract is for the provision of services
to Medicaid recipients;

(3) The HMO, HIO (or, in accordance
with § 417.479(i) of this chapter, the sub-
contracting entity) has supplied the in-
formation on its physician incentive
plan listed in § 417.479(h)(1) of this chap-
ter to the State Medicaid agency. The
information must contain detail suffi-
cient to enable the State to determine
whether the plan complies with the re-
quirements of § 417.479 (d) through (g) of
this chapter. The HMO or HIO must
supply the information required under
§ 417.479 (h)(l)(i) through (h)(1)(v) of this
chapter to the State Medicaid agency
as follows:

(i) Prior to approval of its contract
or agreement.

(ii) Upon the contract or agreements
anniversary or renewal effective date.

(4) The HMO or HIO has provided the
information on physician incentive
plans listed in § 417.479(h)(3) of this
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chapter to any Medicaid recipient who
requests it.

(b) CMS may withhold FFP for any
period during which—

(1) The State fails to meet the State
plan requirements of this part;

(2) Either party to a contract sub-
stantially fails to carry out the terms
of the contract; or

(3) The State fails to obtain from
each HMO or HIO contractor proof that
it meets the requirements for physi-
cian incentive plans specified in
§§ 417.479(d) through (g) and (i) of this
chapter.

[61 FR 13449, Mar. 27, 1996, as amended at 61
FR 69050, Dec. 31, 1996]

EFFECTIVE DATE NOTE: At 66 FR 6403, Jan.
19, 2001, § 434.70 was revised, effective April
19, 2001. At 66 FR 11546, Feb. 26, 2001 the effec-
tive date was delayed until June 18, 2001, at
66 FR 32776, June 18, 2001 it was furthered de-
layed until Aug. 17, 2001, and at 66 FR 43090,
Aug. 17, 2001 it was furthered delayed until
Aug. 16, 2002. For the convenience of the
user, the revised text is set forth as follows:

§ 434.70 Conditions for Federal financial
participation (FFP).

(a) Basic requirements. FFP is available
only for periods during which the contract—

(1) Meets the requirements of this part;
(2) Meets the applicable requirements of 45

CFR part 74; and
(3) Is in effect.
(b) Basis for withholding. CMS may with-

hold FFP for any period during which—
(1) The State fails to meet the State plan

requirements of this part; or
(2) Either party substantially fails to carry

out the terms of the contract.

§ 434.71 Condition for FFP: Prior ap-
proval.

FFP is not available in expenditures
under an HMO contract unless the
agency secured prior written notice
from the Regional Office, indicating
that the contractor meets the defini-
tion of an HMO.

EFFECTIVE DATE NOTE: At 66 FR 6404, Jan.
19, 2001, § 434.71 was removed, effective April
19, 2001. At 66 FR 11546, Feb. 26, 2001 the effec-
tive date was delayed until June 18, 2001, at
66 FR 32776, June 18, 2001 it was furthered de-
layed until Aug. 17, 2001, and at 66 FR 43090,
Aug. 17, 2001 it was furthered delayed until
Aug. 16, 2002.

§ 434.72 Effect of a final determination
that a provisional status HMO is
not an HMO.

(a) FFP is available in expenditures
for payments to a provisional status
HMO until the Public Health Service
reaches a final determination that it is
not a federally qualified HMO.

(b) The Public Health Service’s deter-
mination that the entity with provi-
sional status is not an HMO is not con-
sidered final until—

(1) All administrative, but not judi-
cial, appeal procedures are exhausted;
or

(2) The time for requesting adminis-
trative review has lapsed without a re-
quest from the HMO.

EFFECTIVE DATE NOTE: At 66 FR 6404, Jan.
19, 2001, § 434.72 was removed, effective April
19, 2001. At 66 FR 11546, Feb. 26, 2001 the effec-
tive date was delayed until June 18, 2001, at
66 FR 32776, June 18, 2001 it was furthered de-
layed until Aug. 17, 2001, and at 66 FR 43090,
Aug. 17, 2001 it was furthered delayed until
Aug. 16, 2002.

§ 434.74 Costs under risk-basis con-
tracts.

Under each contract in which the
contractor assumes an underwriting
risk, the total amount paid by the
agency for carrying out the provisions
of the contract is a medical assistance
cost.

EFFECTIVE DATE NOTE: At 66 FR 6404, Jan.
19, 2001, § 434.74 was removed, effective April
19, 2001. At 66 FR 11546, Feb. 26, 2001 the effec-
tive date was delayed until June 18, 2001, at
66 FR 32776, June 18, 2001 it was furthered de-
layed until Aug. 17, 2001, and at 66 FR 43090,
Aug. 17, 2001 it was furthered delayed until
Aug. 16, 2002.

§ 434.75 Costs under no-risk contracts.
Under each contract in which the

contractor assumes no underwriting
risk—

(a) The amount paid by the agency
for furnishing medical services to eligi-
ble recipients is a medical assistance
cost; and

(b) The amount paid by the agency
for the contractor’s performance of
other functions is an administrative
cost.

EFFECTIVE DATE NOTE: At 66 FR 6404, Jan.
19, 2001, § 434.75 was removed, effective April
19, 2001. At 66 FR 11546, Feb. 26, 2001 the effec-
tive date was delayed until June 18, 2001, at
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66 FR 32776, June 18, 2001 it was furthered de-
layed until Aug. 17, 2001, and at 66 FR 43090,
Aug. 17, 2001 it was furthered delayed until
Aug. 16, 2002.

§ 434.76 Costs under fiscal agent con-
tracts.

Under each contract with a fiscal
agent—

(a) The amount paid to the provider
of medical services is a medical assist-
ance cost; and

(b) The amount paid to the con-
tractor for performing the agreed-upon
functions is an administrative cost.

§ 434.78 Right to reconsideration of
disallowance.

A Medicaid agency dissatisfied with a
disallowance of FFP under this subpart
may request and will be granted recon-
sideration in accordance with 45 CFR
part 16.

§ 434.80 Condition for FFP in con-
tracts with HMOs.

(a) Basic rule. FFP in payments to an
HMO is available only if the agency ex-
cludes from participation as such an
entity any entity described in para-
graph (b) of this section.

(b) Entities that must be excluded. (1)
An entity that could be excluded under
section 1128(b)(8) of the Act as being
controlled by a sanctioned individual.

(2) An entity that has a substantial
contractual relationship as defined in
§ 431.55(h)(2), either directly or indi-
rectly, with an individual convicted of
certain crimes as described in section
1128(b)(8)(B) of the Act.

(3) An entity that employs or con-
tracts, directly or indirectly, with one
of the following:

(i) Any individual or entity excluded
from Medicaid participation under sec-
tion 1128 or section 1128A of the Act for
the furnishing of health care, utiliza-
tion review, medical social work, or ad-
ministrative services.

(ii) Any entity for the provision
through an excluded individual or enti-
ty of services described in paragraph
(b)(3)(i) of this section.

[59 FR 36085, July 15, 1994]

EFFECTIVE DATE NOTE: At 66 FR 6404, Jan.
19, 2001, § 434.80 was removed, effective April
19, 2001. At 66 FR 11546, Feb. 26, 2001 the effec-
tive date was delayed until June 18, 2001, at

66 FR 32776, June 18, 2001 it was furthered de-
layed until Aug. 17, 2001, and at 66 FR 43090,
Aug. 17, 2001 it was furthered delayed until
Aug. 16, 2002.

PART 435—ELIGIBILITY IN THE
STATES, DISTRICT OF COLUMBIA,
THE NORTHERN MARIANA IS-
LANDS, AND AMERICAN SAMOA

Subpart A—General Provisions and
Definitions

Sec.
435.2 Purpose and applicability.
435.3 Basis.
435.4 Definitions and use of terms.
435.10 State plan requirements.

Subpart B—Mandatory Coverage of the
Categorically Needy

435.100 Scope.

MANDATORY COVERAGE OF FAMILIES AND
CHILDREN

435.110 Individuals receiving aid to families
with dependent children.

435.112 Families terminated from AFDC be-
cause of increased earnings or hours of
employment.

435.113 Individuals who are ineligible for
AFDC because of requirements that do
not apply under title XIX of the Act.

435.114 Individuals who would be eligible for
AFDC except for increased OASDI in-
come under Pub. L. 92–336 (July 1, 1972).

435.115 Individuals deemed to be receiving
AFDC.

MANDATORY COVERAGE OF PREGNANT WOMEN,
CHILDREN UNDER 8, AND NEWBORN CHILDREN

435.116 Qualified pregnant women and chil-
dren who are not qualified family mem-
bers.

435.117 Newborn children.

MANDATORY COVERAGE OF QUALIFIED FAMILY
MEMBERS

435.119 Qualified family members.

MANDATORY COVERAGE OF THE AGED, BLIND,
AND DISABLED

435.120 Individuals receiving SSI.
435.121 Individuals in States using more re-

strictive requirements for Medicaid than
the SSI requirements.

435.122 Individuals who are ineligible for
SSI or optional State supplements be-
cause of requirements that do not apply
under title XIX of the Act.

435.130 Individuals receiving mandatory
State supplements.

435.131 Individuals eligible as essential
spouses in December 1973.
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