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SUBCHAPTER D—DISASTER ASSISTANCE

PARTS 200–205 [RESERVED]

PART 206—FEDERAL DISASTER AS-
SISTANCE FOR DISASTERS DE-
CLARED ON OR AFTER NOVEM-
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206.224 Debris removal.
206.225 Emergency work.
206.226 Restoration of damaged facilities.
206.227 Snow assistance.
206.228 Allowable costs.
206.229–206.249 [Reserved]
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Requirements
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206.402 Responsibilities.
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206.407 Minimum standards.
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AUTHORITY: The Robert T. Stafford Dis-
aster Relief and Emergency Assistance Act,
42 U.S.C. 5121 et seq.; Reorganization Plan No.
3 of 1978, 43 FR 41943, 3 CFR, 1978 Comp., p.
329; E.O. 12127, 44 FR 19367, 3 CFR, 1979
Comp., p. 376; E.O. 12148, 44 FR 43239, 3 CFR,
1979 Comp., p. 412; and E.O. 12673, 54 FR 12571,
3 CFR, 1989 Comp., p. 214.

SOURCE: 54 FR 11615, Mar. 21, 1989, unless
otherwise noted.

Subpart A—General

SOURCE: 55 FR 2288, Jan. 23, 1990, unless
otherwise noted.

§ 206.1 Purpose.

(a) Purpose. The purpose of this sub-
part is to prescribe the policies and
procedures to be followed in imple-
menting those sections of Public Law
93–288, as amended, delegated to the Di-
rector, Federal Emergency Manage-
ment Agency (FEMA). The rules in this
subpart apply to major disasters and
emergencies declared by the President
on or after November 23, 1988, the date
of enactment of the Robert T. Stafford
Disaster Relief and Emergency Assist-
ance Act, 42 U.S.C. 5121 et seq.

(b) Prior regulations. Prior regulations
relating to major disasters and emer-
gencies declared by the President be-
fore November 23, 1988 were published
in 44 CFR part 205 (see 44 CFR part 205
as contained in the CFR edition revised
as of October 1, 1994).

[59 FR 53363, Oct. 24, 1994]

§ 206.2 Definitions.

(a) General. The following definitions
have general applicability throughout
this part:
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(1) The Stafford Act: The Robert T.
Stafford Disaster Relief and Emer-
gency Assistance Act, Public Law 93–
288, as amended.

(2) Applicant: Individuals, families,
States and local governments, or pri-
vate nonprofit organizations who apply
for assistance as a result of a declara-
tion of a major disaster or emergency.

(3) Associate Director or Executive Asso-
ciate Director:

(i) Unless otherwise specified in sub-
parts A through L of this part, the As-
sociate Director or Executive Asso-
ciate Director of the Response and Re-
covery Directorate, or his/her des-
ignated representative.

(ii) Unless otherwise specified in sub-
parts M and N of this part, the Asso-
ciate Director or Executive Associate
Director of the Mitigation Directorate,
or his/her designated representative.

(4) Concurrent, multiple major disasters:
In considering a request for an ad-
vance, the term concurrent multiple
major disasters means major disasters
which occur within a 12-month period
immediately preceding the major dis-
aster for which an advance of the non-
Federal share is requested pursuant to
section 319 of the Stafford Act.

(5) Contractor: Any individual, part-
nership, corporation, agency, or other
entity (other than an organization en-
gaged in the business of insurance) per-
forming work by contract for the Fed-
eral Government or a State or local
agency.

(6) Designated area: Any emergency or
major disaster-affected portion of a
State which has been determined eligi-
ble for Federal assistance.

(7) Director: The Director, FEMA.
(8) Disaster Recovery Manager (DRM):

The person appointed to exercise the
authority of a Regional Director for a
particular emergency or major dis-
aster.

(9) Emergency: Any occasion or in-
stance for which, in the determination
of the President, Federal assistance is
needed to supplement State and local
efforts and capabilities to save lives
and to protect property and public
health and safety, or to lessen or avert
the threat of a catastrophe in any part
of the United States.

(10) Federal agency: Any department,
independent establishment, Govern-

ment corporation, or other agency of
the executive branch of the Federal
Government, including the United
States Postal Service, but shall not in-
clude the American National Red
Cross.

(11) Federal Coordinating Officer
(FCO): The person appointed by the Di-
rector, or in his absence, the Deputy
Director, or alternatively the Asso-
ciate Director, to coordinate Federal
assistance in an emergency or a major
disaster.

(12) Governor: The chief executive of
any State or the Acting Governor.

(13) Governor’s Authorized Representa-
tive (GAR): The person empowered by
the Governor to execute, on behalf of
the State, all necessary documents for
disaster assistance.

(14) Hazard mitigation: Any cost effec-
tive measure which will reduce the po-
tential for damage to a facility from a
disaster event.

(15) Individual assistance: Supple-
mentary Federal assistance provided
under the Stafford Act to individuals
and families adversely affected by a
major disaster or an emergency. Such
assistance may be provided directly by
the Federal Government or through
State or local governments or disaster
relief organizations. For further infor-
mation, see subparts D, E, and F of
these regulations.

(16) Local government: Any county,
city, village, town, district, or other
political subdivision of any State; any
Indian tribe or authorized tribal orga-
nization; any Alaska Native village or
organization; and includes any rural
community, unincorporated town or
village, or other public entity for
which an application for assistance is
made by a State or political subdivi-
sion thereof.

(17) Major disaster: Any natural catas-
trophe (including any hurricane, tor-
nado, storm, high water, winddriven
water, tidal wave, tsunami, earth-
quake, volcanic eruption, landslide,
mudslide, snowstorm, or drought), or,
regardless of cause, any fire, flood, or
explosion, in any part of the United
States, which in the determination of
the President causes damage of suffi-
cient severity and magnitude to war-
rant major disaster assistance under
this Act to supplement the efforts and
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available resources of States, local
governments, and disaster relief orga-
nizations in alleviating the damage,
loss, hardship, or suffering caused
thereby.

(18) Mission assignment: Work order
issued to a Federal agency by the Re-
gional Director, Associate Director, or
Director, directing completion by that
agency of a specified task and citing
funding, other managerial controls,
and guidance.

(19) Private nonprofit organization:
Any nongovernmental agency or entity
that currently has:

(i) An effective ruling letter from the
U.S. Internal Revenue Service granting
tax exemption under section 501 (c), (d),
or (e) of the Internal Revenue Code of
1954; or

(ii) Satisfactory evidence from the
State that the organization or entity is
a nonprofit one organized or doing
business under State law.

(20) Public assistance: Supplementary
Federal assistance provided under the
Stafford Act to State and local govern-
ments or certain private, nonprofit or-
ganizations other than assistance for
the direct benefit of individuals and
families. For further information, see
subparts G and H of these regulations.
Community Disaster Loans under sec-
tion 417 of the Stafford Act and Fire
Suppression Grants under section 420 of
the Stafford Act are also included in
Public Assistance. See subparts K and
L of these regulations.

(21) Regional Director: A director of a
regional office of FEMA, or his/her des-
ignated representative. As used in
these regulations, Regional Director
also means the Disaster Recovery Man-
ager who has been appointed to exer-
cise the authority of the Regional Di-
rector for a particular emergency or
major disaster.

(22) State: Any State of the United
States, the District of Columbia, Puer-
to Rico, the Virgin Islands, Guam,
American Samoa, the Trust Territory
of the Pacific Islands, the Common-
wealth of the Northern Mariana Is-
lands, the Federated States of Micro-
nesia, or the Republic of the Marshall
Islands.

(23) State Coordinating Officer (SCO):
The person appointed by the Governor
to act in cooperation with the Federal

Coordinating Officer to administer dis-
aster recovery efforts.

(24) State emergency plan: As used in
section 401 or section 501 of the Staf-
ford Act means that State plan which
is designated specifically for State-
level response to emergencies or major
disasters and which sets forth actions
to be taken by the State and local gov-
ernments, including those for imple-
menting Federal disaster assistance.

(25) Temporary housing: Temporary
accommodations provided by the Fed-
eral Government to individuals or fam-
ilies whose homes are made unlivable
by an emergency or a major disaster.

(26) United States: The 50 States, the
District of Columbia, Puerto Rico, the
Virgin Islands, Guam, American
Samoa, the Trust Territory of the Pa-
cific Islands, and the Northern Mariana
Islands.

(27) Voluntary organization: Any char-
tered or otherwise duly recognized tax-
exempt local, State, or national orga-
nization or group which has provided
or may provide needed services to the
States, local governments, or individ-
uals in coping with an emergency or a
major disaster.

(b) Additional definitions. Definitions
which apply to individual subparts are
found in those subparts.

[54 FR 11615, Mar. 21, 1989, as amended at 63
FR 17110, Apr. 8, 1998]

§ 206.3 Policy.
It is the policy of FEMA to provide

an orderly and continuing means of as-
sistance by the Federal Government to
State and local governments in car-
rying out their responsibilities to al-
leviate the suffering and damage that
result from major disasters and emer-
gencies by:

(a) Providing Federal assistance pro-
grams for public and private losses and
needs sustained in disasters;

(b) Encouraging the development of
comprehensive disaster preparedness
and assistance plans, programs, capa-
bilities, and organizations by the
States and local governments;

(c) Achieving greater coordination
and responsiveness of disaster pre-
paredness and relief programs;

(d) Encouraging individuals, States,
and local governments to obtain insur-
ance coverage and thereby reduce their
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dependence on governmental assist-
ance; and

(e) Encouraging hazard mitigation
measures, such as development of land-
use and construction regulations,
floodplain management, protection of
wetlands, and environmental planning,
to reduce losses from disasters.

§ 206.4 State emergency plans.

The State shall set forth in its emer-
gency plan all responsibilities and ac-
tions specified in the Stafford Act and
these regulations that are required of
the State and its political subdivisions
to prepare for and respond to major
disasters and emergencies and to facili-
tate the delivery of Federal disaster as-
sistance. Although not mandatory,
prior to the adoption of the final plan,
the State is encouraged to circulate
the plan to local governments for re-
view and comment.

[55 FR 2288, Jan. 23, 1990, 55 FR 5458, Feb. 15,
1990]

§ 206.5 Assistance by other Federal
agencies.

(a) In any declared major disaster,
the Associate Director or the Regional
Director may direct any Federal agen-
cy to utilize its authorities and the re-
sources granted to it under Federal law
(including personnel, equipment, sup-
plies, facilities, and managerial, tech-
nical, and advisory services) to support
State and local assistance efforts.

(b) In any declared emergency, the
Associate Director or the Regional Di-
rector may direct any Federal agency
to utilize its authorities and the re-
sources granted to it under Federal law
(including personnel, equipment, sup-
plies, facilities, and managerial, tech-
nical, and advisory services) to support
emergency efforts by State and local
governments to save lives; protect
property, public health and safety; and
lessen or avert the threat of a catas-
trophe.

(c) In any declared major disaster or
emergency, the Associate Director or
the Regional Director may direct any
Federal agency to provide emergency
assistance necessary to save lives and
to protect property, public health, and
safety by:

(1) Utilizing, lending, or donating to
State and local governments Federal
equipment, supplies, facilities, per-
sonnel, and other resources, other than
the extension of credit, for use or dis-
tribution by such governments in ac-
cordance with the purposes of this Act;

(2) Distributing medicine, food, and
other consumable supplies; or

(3) Performing work or services to
provide emergency assistance author-
ized in the Stafford Act.

(d) Disaster assistance by other Fed-
eral agencies is subject to the coordi-
nation of the FCO. Federal agencies
shall provide any reports or informa-
tion about disaster assistance rendered
under the provisions of these regula-
tions or authorities independent of the
Stafford Act, that the FCO or Regional
Director considers necessary and re-
quests from the agencies.

(e) Assistance furnished by any Fed-
eral agency under paragraphs (a), (b),
or (c) of this section is subject to the
criteria provided by the Associate Di-
rector under these regulations.

(f) Assistance under paragraphs (a),
(b), or (c) of this section, when directed
by the Associate Director or Regional
Director, does not apply to nor shall it
affect the authority of any Federal
agency to provide disaster assistance
independent of the Stafford Act.

(g) In carrying out the purposes of
the Stafford Act, any Federal agency
may accept and utilize, with the con-
sent of the State or local government,
the services, personnel, materials, and
facilities of any State or local govern-
ment, agency, office, or employee.
Such utilization shall not make such
services, materials, or facilities Fed-
eral in nature nor make the State or
local government or agency an arm or
agent of the Federal Government.

(h) Any Federal agency charged with
the administration of a Federal assist-
ance program may, if so requested by
the applicant State or local authori-
ties, modify or waive, for a major dis-
aster, such administrative conditions
for assistance as would otherwise pre-
vent the giving of assistance under
such programs if the inability to meet
such conditions is a result of the major
disaster.
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§ 206.6 Donation or loan of Federal
equipment and supplies.

(a) In any major disaster or emer-
gency, the Associate Director or the
Regional Director may direct Federal
agencies to donate or loan their equip-
ment and supplies to State and local
governments for use and distribution
by them for the purposes of the Staf-
ford Act.

(b) A donation or loan may include
equipment and supplies determined
under applicable laws and regulations
to be surplus to the needs and respon-
sibilities of the Federal Government.
The State shall certify that the surplus
property is usable and necessary for
current disaster purposes in order to
receive a donation or loan. Such a do-
nation or loan is made in accordance
with procedures prescribed by the Gen-
eral Services Administration.

§ 206.7 Implementation of assistance
from other Federal agencies.

All directives, known as mission as-
signments, to other Federal agencies
shall be in writing, or shall be con-
firmed in writing if made orally, and
shall identify the specific task to be
performed and the requirements or cri-
teria to be followed. If the Federal
agency is to be reimbursed, the letter
will also contain a dollar amount
which is not to be exceeded in accom-
plishing the task without prior ap-
proval of the issuing official.

§ 206.8 Reimbursement of other Fed-
eral agencies.

(a) Assistance furnished under § 206.5
(a) or (b) of this subpart may be pro-
vided with or without compensation as
considered appropriate by the Asso-
ciate Director or Regional Director.

(b) The Associate Director or the Re-
gional Director may not approve reim-
bursement of costs incurred while per-
forming work pursuant to disaster as-
sistance authorities independent of the
Stafford Act.

(c) Expenditures eligible for reimburse-
ment. The Associate Director or the Re-
gional Director may approve reim-
bursement of the following costs which
are incurred in providing requested as-
sistance.

(1) Overtime, travel, and per diem of
permanent Federal agency personnel.

(2) Wages, travel, and per diem of
temporary Federal agency personnel
assigned solely to performance of serv-
ices directed by the Associate Director
or the Regional Director in the major
disaster or emergency area designated
by the Regional Director.

(3) Travel and per diem of Federal
military personnel assigned solely to
the performance of services directed by
the Associate Director or the Regional
Director in the major disaster or emer-
gency area designated by the Regional
Director.

(4) Cost of work, services, and mate-
rials procured under contract for the
purposes of providing assistance di-
rected by the Associate Director or the
Regional Director.

(5) Cost of materials, equipment, and
supplies (including transportation, re-
pair, and maintenance) from regular
stocks used in providing directed as-
sistance.

(6) All costs incurred which are paid
from trust, revolving, or other funds,
and whose reimbursement is required
by law.

(7) Other costs submitted by an agen-
cy with written justification or other-
wise agreed to in writing by the Asso-
ciate Director or the Regional Director
and the agency.

(d) Procedures for reimbursement. Fed-
eral agencies performing work under a
mission assignment will submit re-
quests for reimbursement, as follows:

(1) Federal agencies may submit re-
quests for reimbursement of amounts
greater than $1,000 at any time. Re-
quests for lesser amounts may be sub-
mitted only quarterly. An agency shall
submit a final accounting of expendi-
tures after completion of the agency’s
work under each directive for assist-
ance. The time limit and method for
submission of reimbursement requests
will be stipulated in the mission as-
signment letter.

(2) An agency shall document its re-
quest for reimbursement with specific
details on personnel services, travel,
and all other expenses by object class
as specified in OMB Circular A–12 and
by any other subobject class used in
the agency’s accounting system. Where
contracts constitute a significant por-
tion of the billings, the agency shall
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provide a listing of individual con-
tracts and their associated costs.

(3) Reimbursement requests shall cite
the specific mission assignment under
which the work was performed, and the
major disaster or emergency identifica-
tion number. Requests for reimburse-
ment of costs incurred under more
than one mission assignment may not
be combined for billing purposes.

(4) Unless otherwise agreed, an agen-
cy shall direct all requests for reim-
bursement to the Regional Director of
the region in which the costs were in-
curred.

(5) A Federal agency requesting reim-
bursement shall retain all financial
records, supporting documents, statis-
tical records, and other records perti-
nent to the provision of services or use
of resources by that agency. These ma-
terials shall be accessible to duly au-
thorized representatives of FEMA and
the U.S. Comptroller General, for the
purpose of making audits, excerpts,
and transcripts, for a period of 3 years
starting from the date of submission of
the final billing.

§ 206.9 Nonliability.

The Federal Government shall not be
liable for any claim based upon the ex-
ercise or performance of, or the failure
to exercise or perform a discretionary
function or duty on the part of a Fed-
eral agency or an employee of the Fed-
eral Government in carrying out the
provisions of the Stafford Act.

§ 206.10 Use of local firms and individ-
uals.

In the expenditure of Federal funds
for debris removal, distribution of sup-
plies, reconstruction, and other major
disaster or emergency assistance ac-
tivities which may be carried out by
contract or agreement with private or-
ganizations, firms, or individuals, pref-
erence shall be given, to the extent fea-
sible and practicable, to those organi-
zations, firms, and individuals residing
or doing business primarily in the area
affected by such major disaster or
emergency. This shall not be consid-
ered to restrict the use of Department
of Defense resources in the provision of
major disaster assistance under the
Stafford Act.

§ 206.11 Nondiscrimination in disaster
assistance.

(a) Federal financial assistance to
the States or their political subdivi-
sions is conditioned on full compliance
with 44 CFR part 7, Nondiscrimination
in Federally-Assisted Programs.

(b) All personnel carrying out Fed-
eral major disaster or emergency as-
sistance functions, including the dis-
tribution of supplies, the processing of
the applications, and other relief and
assistance activities, shall perform
their work in an equitable and impar-
tial manner, without discrimination on
the grounds of race, color, religion, na-
tionality, sex, age, or economic status.

(c) As a condition of participation in
the distribution of assistance or sup-
plies under the Stafford Act, or of re-
ceiving assistance under the Stafford
Act, government bodies and other orga-
nizations shall provide a written assur-
ance of their intent to comply with
regulations relating to nondiscrimina-
tion.

(d) The agency shall make available
to employees, applicants, participants,
beneficiaries, and other interested par-
ties such information regarding the
provisions of this regulation and its ap-
plicability to the programs or activi-
ties conducted by the agency, and
make such information available to
them in such manner as the head of the
agency finds necessary to apprise such
persons of the protections against dis-
crimination assured them by the Act
and this regulation.

§ 206.12 Use and coordination of relief
organizations.

(a) In providing relief and assistance
under the Stafford Act, the FCO or Re-
gional Director may utilize, with their
consent, the personnel and facilities of
the American National Red Cross, the
Salvation Army, the Mennonite Dis-
aster Service, and other voluntary or-
ganizations in the distribution of medi-
cine, food, supplies, or other items, and
in the restoration, rehabilitation, or
reconstruction of community services
and essential facilities, whenever the
FCO or Regional Director finds that
such utilization is necessary.

(b) The Associate Director is author-
ized to enter into agreements with the
American Red Cross, The Salvation
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Army, the Mennonite Disaster Service,
and other voluntary organizations en-
gaged in providing relief during and
after a major disaster or emergency.
Any agreement shall include provisions
assuring that use of Federal facilities,
supplies, and services will be in compli-
ance with § 206.11, Nondiscrimination in
Disaster Assistance, and § 206.191, Du-
plication of Benefits, of these regula-
tions and such other regulations as the
Associate Director may issue. The FCO
may coordinate the disaster relief ac-
tivities of the voluntary organizations
which agree to operate under his/her
direction.

(c) Nothing contained in this section
shall be construed to limit or in any
way affect the responsibilities of the
American National Red Cross as stated
in Public Law 58–4.

§ 206.13 Standards and reviews.
(a) The Associate Director shall es-

tablish program standards and assess
the efficiency and effectiveness of pro-
grams administered under the Stafford
Act by conducting annual reviews of
the activities of Federal agencies and
State and local governments involved
in major disaster or emergency re-
sponse efforts.

(b) In carrying out this provision, the
Associate Director or Regional Direc-
tor may direct Federal agencies to sub-
mit reports relating to their disaster
assistance activities. The Associate Di-
rector or the Regional Director may re-
quest similar reports from the States
relating to these activities on the part
of State and local governments. Addi-
tionally, the Associate Director or Re-
gional Director may conduct inde-
pendent investigations, studies, and
evaluations as necessary to complete
the reviews.

[55 FR 2288, Jan. 23, 1990; 55 FR 5458, Feb. 15,
1990]

§ 206.14 Criminal and civil penalties.
(a) Misuse of funds. Any person who

knowingly misapplies the proceeds of a
loan or other cash benefit obtained
under this Act shall be fined an
amount equal to one and one-half
times the misapplied amount of the
proceeds or cash benefit.

(b) Civil enforcement. Whenever it ap-
pears that any person has violated or is

about to violate any provision of this
Act, including any civil penalty im-
posed under this Act, the Attorney
General may bring a civil action for
such relief as may be appropriate. Such
action may be brought in an appro-
priate United States district court.

(c) Referral to Attorney General. The
Associate Director shall expeditously
refer to the Attorney General for ap-
propriate action any evidence devel-
oped in the performance of functions
under this Act that may warrant con-
sideration for criminal prosecution.

(d) Civil penalty. Any individual who
knowingly violates any order or regu-
lation issued under this Act shall be
subject to a civil penalty of not more
than $5,000 for each violation.

§ 206.15 Recovery of assistance.
(a) Party liable. Any person who in-

tentionally causes a condition for
which Federal assistance is provided
under this Act or under any other Fed-
eral law as a result of a declaration of
a major disaster or emergency under
this Act shall be liable to the United
States for the reasonable costs in-
curred by the United States in respond-
ing to such disaster or emergency to
the extent that such costs are attrib-
utable to the intentional act or omis-
sion of such person which caused such
condition. Such action shall be brought
in an appropriate United States Dis-
trict Court.

(b) Rendering of care. A person shall
not be liable under this section for
costs incurred by the United States as
a result of actions taken or omitted by
such person in the course of rendering
care or assistance in response to a
major disaster or emergency.

§ 206.16 Audit and investigations.
(a) Subject to the provisions of chap-

ter 75 of title 31, United States Code,
and 44 CFR part 14, relating to require-
ments for single audits, the Associate
Director or Regional Director shall
conduct audits and investigations as
necessary to assure compliance with
the Stafford Act, and in connection
therewith may question such persons
as may be necessary to carry out such
audits and investigations.

(b) For purposes of audits and inves-
tigations under this section, FEMA or
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State auditors, the Governor’s Author-
ized Representative, the Regional Di-
rector, the Associate Director, and the
Comptroller General of the United
States, or their duly authorized rep-
resentatives, may inspect any books,
documents, papers, and records of any
person relating to any activity under-
taken or funded under the Stafford
Act.

§ 206.17 Effective date.
These regulations are effective for all

major disasters or emergencies de-
clared on or after November 23, 1988.

§§ 206.18–206.30 [Reserved]

Subpart B—The Declaration
Process

SOURCE: 55 FR 2292, Jan. 23, 1990, unless
otherwise noted.

§ 206.31 Purpose.
The purpose of this subpart is to de-

scribe the process leading to a Presi-
dential declaration of a major disaster
or an emergency and the actions trig-
gered by such a declaration.

§ 206.32 Definitions.
All definitions in the Stafford Act

and in § 206.2 apply. In addition, the fol-
lowing definitions apply:

(a) Appeal: A request for reconsider-
ation of a determination on any action
related to Federal assistance under the
Stafford Act and these regulations.
Specific procedures for appeals are con-
tained in the relevant subparts of these
regulations.

(b) Commitment: A certification by the
Governor that the State and local gov-
ernments will expend a reasonable
amount of funds to alleviate the effects
of the major disaster or emergency, for
which no Federal reimbursement will
be requested.

(c) Disaster Application Center: A cen-
ter established in a centralized loca-
tion within the disaster area for indi-
viduals, families, or businesses to apply
for disaster aid.

(d) FEMA-State Agreement: A formal
legal document stating the under-
standings, commitments, and binding
conditions for assistance applicable as

the result of the major disaster or
emergency declared by the President.

(e) Incident: Any condition which
meets the definition of major disaster
or emergency as set forth in § 206.2
which causes damage or hardship that
may result in a Presidential declara-
tion of a major disaster or an emer-
gency.

(f) Incident period: The time interval
during which the disaster-causing inci-
dent occurs. No Federal assistance
under the Act shall be approved unless
the damage or hardship to be alleviated
resulted from the disaster-causing inci-
dent which took place during the inci-
dent period or was in anticipation of
that incident. The incident period will
be established by FEMA in the FEMA-
State Agreement and published in the
FEDERAL REGISTER.

§ 206.33 Preliminary damage assess-
ment.

The preliminary damage assessment
(PDA) process is a mechanism used to
determine the impact and magnitude
of damage and the resulting unmet
needs of individuals, businesses, the
public sector, and the community as a
whole. Informtion collected is used by
the State as a basis for the Governor’s
request, and by FEMA to document the
recommendation made to the President
in response to the Governor’s request.
It is in the best interest of all parties
to combine State and Federal per-
sonnel resources by performing a joint
PDA prior to the initiation of a Gov-
ernor’s request, as follows.

(a) Preassessment by the State. When
an incident occurs, or is imminent,
which the State official responsible for
disaster operations determines may be
beyond the State and local government
capabilities to respond, the State will
request the Regional Director to per-
form a joint FEMA-State preliminary
damage assessment. It is not antici-
pated that all occurrences will result
in the requirement for assistance;
therefore, the State will be expected to
verify their initial information, in
some manner, before requesting this
support.

(b) Damage assessment teams. Damage
assessment teams will be composed of
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at least one representative of the Fed-
eral Government and one representa-
tive of the State. A local government
representative, familiar with the ex-
tent and location of damage in his/her
community, should also be included, if
possible. Other State and Federal agen-
cies, and voluntary relief organizations
may also be asked to participate, as
needed. It is the State’s responsibility
to coordinate State and local partici-
pation in the PDA and to ensure that
the participants receive timely notifi-
cation concerning the schedule. A
FEMA official will brief team members
on damage criteria, the kind of infor-
mation to be collected for the par-
ticular incident, and reporting require-
ments.

(c) Review of findings. At the close of
the PDA, FEMA will consult with
State officials to discuss findings and
reconcile any differences.

(d) Exceptions. The requirement for a
joint PDA may be waived for those in-
cidents of unusual severity and mag-
nitude that do not require field damage
assessments to determine the need for
supplemental Federal assistance under
the Act, or in such other instances de-
termined by the Regional Director
upon consultation with the State. It
may be necessary, however, to conduct
an assessment to determine unmet
needs for managerial response pur-
poses.

§ 206.34 Request for utilization of De-
partment of Defense (DOD) re-
sources.

(a) General. During the immediate
aftermath of an incident which may ul-
timately qualify for a Presidential dec-
laration of a major disaster or emer-
gency, when threats to life and prop-
erty are present which cannot be effec-
tively dealt with by the State or local
governments, the Associate Director
may direct DOD to utilize DOD per-
sonnel and equipment for removal of
debris and wreckage and temporary
restoration of essential public facilities
and services.

(b) Request process. The Governor of a
State, or the Acting Governor in his/
her absence, may request such DOD as-
sistance. The Governor should submit
the request to the Associate Director
through the appropriate Regional Di-

rector to ensure prompt acknowledg-
ment and processing. The request must
be submitted within 48 hours of the oc-
currence of the incident. Requests
made after that time may still be con-
sidered if information is submitted in-
dicating why the request for assistance
could not be made during the initial 48
hours. The request shall include:

(1) Information describing the types
and amount of DOD emergency assist-
ance being requested;

(2) Confirmation that the Governor
has taken appropriate action under
State law and directed the execution of
the State emergency plan;

(3) A finding that the situation is of
such severity and magnitude that ef-
fective response is beyond the capabili-
ties of the State and affected local gov-
ernments and that Federal assistance
is necessary for the preservation of life
and property;

(4) A certification by the Governor
that the State and local government
will reimburse FEMA for the non-Fed-
eral share of the cost of such work; and

(5) An agreement:
(i) To provide all lands, easements

and rights-of-way necessary to accom-
plish the approved work without cost
to the United States;

(ii) To hold and save the United
States free from damages due to the re-
quested work, and to indemnify the
Federal government against any
claims arising from such work; and

(iii) To assist DOD in all support and
local jurisdictional matters.

(c) Processing the request. Upon re-
ceipt of the request, the Regional Di-
rector shall gather adequate informa-
tion to support a recommendation and
forward it to the Associate Director. If
the Associate Director determines that
such work is essential to save lives and
protect property, he/she will issue a
mission assignment to DOD author-
izing direct Federal assistance to the
extent deemed appropriate.

(d) Implementation of assistance. The
performance of emergency work may
not exceed a period of 10 days from the
date of the mission assignment.

(e) Limits. Generally, no work shall be
approved under this section which falls
within the statutory authority of DOD
or another Federal agency. However,
where there are significant unmet
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needs of sufficient severity and mag-
nitude, not addressed by other assist-
ance, which could appropriately be ad-
dressed under this section of the Staf-
ford Act, the involvement of other Fed-
eral agencies would not preclude the
authorization of DOD assistance by the
Associate Director.

(f) Federal share. The Federal share of
assistance under this section shall be
not less than 75 percent of the cost of
eligible work.

(g) Project management. DOD shall en-
sure that the work is completed in ac-
cordance with the approved scope of
work, costs, and time limitations in
the mission assignment. DOD shall also
keep the Regional Director and the
State advised of work progress and
other project developments. It is the
responsibility of DOD to ensure compli-
ance with applicable Federal, State
and local legal requirements. A final
report will be submitted to the Re-
gional Director upon termination of all
direct Federal assistance work. Final
reports shall be signed by a representa-
tive of DOD and the State. Once the
final eligible cost is determined, DOD
will request reimbursement from
FEMA and FEMA will submit a bill to
the State for the non-Federal share of
the mission assignment.

(h) Reimbursement of DOD. Reim-
bursement will be made in accordance
with § 206.8 of these regulations.

§ 206.35 Requests for emergency dec-
larations.

(a) When an incident occurs or
threatens to occur in a State, which
would not qualify under the definition
of a major disaster, the Governor of a
State, or the Acting Governor in his/
her absence, may request that the
President declare an emergency. The
Governor should submit the request to
the President through the appropriate
Regional Director to ensure prompt ac-
knowledgment and processing. The re-
quest must be submitted within 5 days
after the need for assistance under title
V becomes apparent, but no longer
than 30 days after the occurrence of the
incident, in order to be considered. The
period may be extended by the Asso-
ciate Director provided that a written
request for such extension is made by
the Governor, or Acting Governor, dur-

ing the 30-day period immediately fol-
lowing the incident. The extension re-
quest must stipulate the reason for the
delay.

(b) The basis for the Governor’s re-
quest must be the finding that the situ-
ation:

(1) Is of such severity and magnitude
that effective response is beyond the
capability of the State and the affected
local government(s); and

(2) Requires supplementary Federal
emergency assistance to save lives and
to protect property, public health and
safety, or to lessen or avert the threat
of a disaster.

(c) In addition to the above findings,
the complete request shall include:

(1) Confirmation that the Governor
has taken appropriate action under
State law and directed the execution of
the State emergency plan;

(2) Information describing the State
and local efforts and resources which
have been or will be used to alleviate
the emergency;

(3) Information describing other Fed-
eral agency efforts and resources which
have been or will be used in responding
to this incident; and

(4) Identification of the type and ex-
tent of additional Federal aid required.

(d) Modified declaration for Federal
emergencies. The requirement for a Gov-
ernor’s request under paragraph (a) of
this section can be waived when an
emergency exists for which the pri-
mary responsibility rests in the Fed-
eral government because the emer-
gency involves a subject area for
which, under the Constitution or laws
of the United States, the Federal gov-
ernment exercises exclusive or pre-
eminent responsibility and authority.
Any party may bring the existence of
such a situation to the attention of the
FEMA Regional Director. Any rec-
ommendation for a Presidential dec-
laration of emergency in the absence of
a Governor’s request must be initiated
by the Regional Director or trans-
mitted through the Regional Director
by another Federal agency. In deter-
mining that such an emergency exists,
the Associate Director or Regional Di-
rector shall consult the Governor of
the affected State, if practicable.

(e) Other authorities. It is not in-
tended for an emergency declaration to
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preempt other Federal agency authori-
ties and/or established plans and re-
sponse mechanisms in place prior to
the enactment of the Stafford Act.

§ 206.36 Requests for major disaster
declarations.

(a) When a catastrophe occurs in a
State, the Governor of a State, or the
Acting Governor in his/her absence,
may request a major disaster declara-
tion. The Governor should submit the
request to the President through the
appropriate Regional Director to en-
sure prompt acknowledgment and proc-
essing. The request must be submitted
within 30 days of the occurrence of the
incident in order to be considered. The
30-day period may be extended by the
Associate Director, provided that a
written request for an extension is sub-
mitted by the Governor, or Acting Gov-
ernor, during this 30-day period. The
extension request will stipulate rea-
sons for the delay.

(b) The basis for the request shall be
a finding that:

(1) The situation is of such severity
and magnitude that effective response
is beyond the capabilities of the State
and affected local governments; and

(2) Federal assistance under the Act
is necessary to supplement the efforts
and available resources of the State,
local governments, disaster relief orga-
nizations, and compensation by insur-
ance for disaster-related losses.

(c) In addition to the above findings,
the complete request shall include:

(1) Confirmation that the Governor
has taken appropriate action under
State law and directed the execution of
the State emergency plan;

(2) An estimate of the amount and se-
verity of damages and losses stating
the impact of the disaster on the public
and private sector;

(3) Information describing the nature
and amount of State and local re-
sources which have been or will be
committed to alleviate the results of
the disaster;

(4) Preliminary estimates of the
types and amount of supplementary
Federal disaster assistance needed
under the Stafford Act; and

(5) Certification by the Governor that
State and local government obligations
and expenditures for the current dis-

aster will comply with all applicable
cost sharing requirements of the Staf-
ford Act.

(d) For those catastrophes of unusual
severity and magnitude when field
damage assessments are not necessary
to determine the requirement for sup-
plemental Federal assistance, the Gov-
ernor or Acting Governor may send an
abbreviated written request through
the Regional Director for a declaration
of a major disaster. This may be trans-
mitted in the most expeditious manner
available. In the event the FEMA Re-
gional Office is severely impacted by
the catastrophe, the request may be
addressed to the Director of FEMA.
The request must indicate a finding in
accordance with § 206.36(b), and must
include as a minimum the information
requested by § 206.36 (c)(1), (c)(3), and
(c)(5). Upon receipt of the request,
FEMA shall expedite the processing of
reports and recommendations to the
President. Notification to the Governor
of the Presidential declaration shall be
in accordance with 44 CFR 206.39. The
Associate Director shall assure that
documentation of the declaration is
later assembled to comply fully with
these regulations.

§ 206.37 Processing requests for dec-
larations of a major disaster or
emergency.

(a) Acknowledgment. The Regional Di-
rector shall provide written acknowl-
edgment of the Governor’s request.

(b) Regional summary. Based on infor-
mation obtained by FEMA/State pre-
liminary damage assessments of the af-
fected area(s) and consultations with
appropriate State and Federal officials
and other interested parties, the Re-
gional Director shall promptly prepare
a summary of the PDA findings. The
data will be analyzed and submitted
with a recommendation to the Asso-
ciate Director. The Regional Analysis
shall include a discussion of State and
local resources and capabilities, and
other assistance available to meet the
major disaster or emergency-related
needs.

(c) FEMA recommendation. Based on
all available information, the Director
shall formulate a recommendation
which shall be forwarded to the Presi-
dent with the Governor’s request.
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(1) Major disaster recommendation. The
recommendation will be based on a
finding that the situation is or is not of
such severity and magnitude as to be
beyond the capabilities of the State
and its local governments. It will also
contain a determination of whether or
not supplemental Federal assistance
under the Stafford Act is necessary and
appropriate. In developing a rec-
ommendation, FEMA will consider
such factors as the amount and type of
damages; the impact of damages on af-
fected individuals, the State, and local
governments; the available resources
of the State and local governments,
and other disaster relief organizations;
the extent and type of insurance in ef-
fect to cover losses; assistance avail-
able from other Federal programs and
other sources; imminent threats to
public health and safety; recent dis-
aster history in the State; hazard miti-
gation measures taken by the State or
local governments, especially imple-
mentation of measures required as a
result of previous major disaster dec-
larations; and other factors pertinent
to a given incident.

(2) Emergency recommendation. The
recommendation will be based on a re-
port which will indicate whether or not
Federal emergency assistance under
section 502 of the Stafford Act is nec-
essary to supplement State and local
efforts to save lives, protect property
and public health and safety, or to less-
en or avert the threat of a catastrophe.
Only after it has been determined that
all other resources and authorities
available to meet the crisis are inad-
equate, and that assistance provided in
section 502 of the Stafford Act would be
appropriate, will FEMA recommend an
emergency declaration to the Presi-
dent.

(d) Modified Federal emergency rec-
ommendation. The recommendation will
be based on a report which will indi-
cate that an emergency does or does
not exist for which assistance under
section 502 of the Stafford Act would be
appropriate. An emergency declaration
will not be recommended in situations
where the authority to respond or co-
ordinate is within the jurisdiction of
one or more Federal agencies without a
Presidential declaration. However,
where there are significant unmet

needs of sufficient severity and mag-
nitude, not addressed by other assist-
ance, which could appropriately be ad-
dressed under the Stafford Act, the in-
volvement of other Federal agencies
would not preclude a declaration of an
emergency under the Act.

§ 206.38 Presidential determination.
(a) The Governor’s request for a

major disaster declaration may result
in either a Presidential declaration of
a major disaster or an emergency, or
denial of the Governor’s request.

(b) The Governor’s request for an
emergency declaration may result only
in a Presidential declaration of an
emergency, or denial of the Governor’s
request.

[55 FR 2292, Jan. 23, 1990; 55 FR 5458, Feb. 15,
1990]

§ 206.39 Notification.
(a) The Governor will be promptly

notified by the Director or his/her des-
ignee of a declaration by the President
that an emergency or a major disaster
exists. FEMA also will notify other
Federal agencies and other interested
parties.

(b) The Governor will be promptly
notified by the Director or his/her des-
ignee of a determination that the Gov-
ernor’s request does not justify the use
of the authorities of the Stafford Act.

(c) Following a major disaster or
emergency declaration, the Regional
Director or Associate Director will
promptly notify the Governor of the
designations of assistance and areas el-
igible for such assistance.

§ 206.40 Designation of affected areas
and eligible assistance.

(a) Eligible assistance. The Associate
Director has been delegated authority
to determine and designate the types of
assistance to be made available. The
initial designations will usually be an-
nounced in the declaration. Determina-
tions by the Associate Director of the
types and extent of FEMA disaster as-
sistance to be provided are based upon
findings whether the damage involved
and its effects are of such severity and
magnitude as to be beyond the re-
sponse capabilities of the State, the af-
fected local governments, and other po-
tential recipients of supplementary
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Federal assistance. The Associate Di-
rector may authorize all, or only par-
ticular types of, supplementary Fed-
eral assistance requested by the Gov-
ernor.

(b) Areas eligible to receive assistance.
The Associate Director also has been
delegated authority to designate the
disaster-affected areas eligible for sup-
plementary Federal assistance under
the Stafford Act. These designations
shall be published in the FEDERAL REG-
ISTER. A disaster-affected area des-
ignated by the Associate Director in-
cludes all local government jurisdic-
tions within its boundaries. The Asso-
ciate Director may, based upon damage
assessments in any given area, des-
ignate all or only some of the areas re-
quested by the Governor for supple-
mentary Federal assistance.

(c) Requests for additional designations
after a declaration. After a declaration
by the President, the Governor, or the
GAR, may request that additional
areas or types of supplementary Fed-
eral assistance be authorized by the
Associate Director. Such requests shall
be accompanied by appropriate verified
assessments and commitments by
State and local governments to dem-
onstrate that the requested designa-
tions are justified and that the unmet
needs are beyond State and local capa-
bilities without supplementary Federal
assistance. Additional assistance or
areas added to the declaration will be
published in the FEDERAL REGISTER.

(d) Time limits to request. In order to
be considered, all supplemental re-
quests under paragraph (c) of this sec-
tion must be submitted within 30 days
from the termination date of the inci-
dent, or 30 days after the declaration,
whichever is later. The 30-day period
may be extended by the Associate Di-
rector provided that a written request
is made by the appropriate State offi-
cial during this 30-day period. The re-
quest must include justification of the
State’s inability to meet the deadline.

§ 206.41 Appointment of disaster offi-
cials.

(a) Federal Coordinating Officer. Upon
a declaration of a major disaster or of
an emergency by the President, the Di-
rector, or in his absence, the Deputy
Director, or alternately, the Associate

Director shall appoint an FCO who
shall initiate action immediately to as-
sure that Federal assistance is pro-
vided in accordance with the declara-
tion, applicable laws, regulations, and
the FEMA-State Agreement.

(b) Disaster Recovery Manager. The
Regional Director shall designate a
DRM to exercise all the authority of
the Regional Director in a major dis-
aster or an emergency.

(c) State Coordinating Officer. Upon a
declaration of a major disaster or of an
emergency, the Governor of the af-
fected State shall designate an SCO
who shall coordinate State and local
disaster assistance efforts with those of
the Federal Government.

(d) Governor’s Authorized Representa-
tive. In the FEMA-State Agreement,
the Governor shall designate the GAR,
who shall administer Federal disaster
assistance programs on behalf of the
State and local governments and other
grant or loan recipients. The GAR is
responsible for the State compliance
with the FEMA-State Agreement.

§ 206.42 Responsibilities of coordi-
nating officers.

(a) Following a declaration of a
major disaster or an emergency, the
FCO shall:

(1) Make an initial appraisal of the
types of assistance most urgently need-
ed;

(2) In coordination with the SCO, es-
tablish field offices and Disaster Appli-
cation Centers as necessary to coordi-
nate and monitor assistance programs,
disseminate information, accept appli-
cations, and counsel individuals, fami-
lies and businesses concerning avail-
able assistance;

(3) Coordinate the administration of
relief, including activities of State and
local governments, activities of Fed-
eral agencies, and those of the Amer-
ican Red Cross, the Salvation Army,
the Mennonite Disaster Service, and
other voluntary relief organizations
which agree to operate under the FCO’s
advice and direction;

(4) Undertake appropriate action to
make certain that all of the Federal
agencies are carrying out their appro-
priate disaster assistance roles under
their own legislative authorities and
operational policies; and
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(5) Take other action, consistent
with the provisions of the Stafford Act,
as necessary to assist citizens and pub-
lic officials in promptly obtaining as-
sistance to which they are entitled.

(b) The SCO coordinates State and
local disaster assistance efforts with
those of the Federal Government work-
ing closely with the FCO. The SCO is
the principal point of contact regard-
ing coordination of State and local dis-
aster relief activities, and implementa-
tion of the State emergency plan. The
functions, responsibilities, and authori-
ties of the SCO are set forth in the
State emergency plan. It is the respon-
sibility of the SCO to ensure that all
affected local jurisdictions are in-
formed of the declaration, the types of
assistance authorized, and the areas el-
igible to receive such assistance.

§ 206.43 Emergency support teams.
The Federal Coordinating Officer

may activate emergency support
teams, composed of Federal program
and support personnel, to be deployed
into an area affected by a major dis-
aster or emergency. These emergency
support teams assist the FCO in car-
rying out his/her responsibilities under
the Stafford Act and these regulations.
Any Federal agency can be directed to
detail personnel within the agency’s
administrative jurisdiction to tem-
porary duty with the FCO. Each detail
shall be without loss of seniority, pay,
or other employee status.

§ 206.44 FEMA-State Agreements.
(a) General. Upon the declaration of a

major disaster or an emergency, the
Governor, acting for the State, and the
FEMA Regional Director or his/her des-
ignee, acting for the Federal Govern-
ment, shall execute a FEMA-State
Agreement. The FEMA-State Agree-
ment states the understandings, com-
mitments, and conditions for assist-
ance under which FEMA disaster as-
sistance shall be provided. This Agree-
ment imposes binding obligations on
FEMA, States, their local govern-
ments, and private nonprofit organiza-
tions within the States in the form of
conditions for assistance which are le-
gally enforceable. No FEMA funding
will be authorized or provided to any
grantees or other recipients, nor will

direct Federal assistance be authorized
by mission assignment, until such time
as this Agreement for the Presidential
declaration has been signed, except
where it is deemed necessary by the
Regional Director to begin the process
of providing essential emergency serv-
ices or temporary housing.

(b) Terms and conditions. This Agree-
ment describes the incident and the in-
cident period for which assistance will
be made available, the type and extent
of the Federal assistance to be made
available, and contains the commit-
ment of the State and local govern-
ment(s) with respect to the amount of
funds to be expended in alleviating
damage and suffering caused by the
major disaster or emergency. The
Agreement also contains such other
terms and conditions consistent with
the declaration and the provisions of
applicable laws, Executive Order and
regulations.

(c) Provisions for modification. In the
event that the conditions stipulated in
the original Agreement are changed or
modified, such changes will be re-
flected in properly executed amend-
ments to the Agreement, which may be
signed by the GAR and the Regional
Director or his/her designee for the
specified major disaster or emergency.
Amendments most often occur to close
or amend the incident period, to add
forms of assistance not originally au-
thorized, or to designate additional
areas eligible for assistance.

(d) In a modified declaration for a
Federal emergency, a FEMA-State
Agreement may or may not be required
based on the type of assistance being
provided.

§ 206.45 Loans of non-Federal share.
(a) Conditions for making loans. At the

request of the Governor, the Associate
Director may lend or advance to a
State, either for its own use or for the
use of public or private nonprofit appli-
cants for disaster assistance under the
Stafford Act, the portion of assistance
for which the State or other eligible
disaster assistance applicant is respon-
sible under the cost-sharing provisions
of the Stafford Act in any case in
which:

(1) The State or other eligible dis-
aster assistance applicant is unable to
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assume their financial responsibility
under such cost sharing provisions:

(i) As a result of concurrent, multiple
major disasters in a jurisdiction, or

(ii) After incurring extraordinary
costs as a result of a particular dis-
aster;

(2) The damages caused by such dis-
asters or disaster are so overwhelming
and severe that it is not possible for
the State or other eligible disaster as-
sistance applicant to immediately as-
sume their financial responsibility
under the Act; and

(3) The State and the other eligible
disaster applicants are not delinquent
in payment of any debts to FEMA in-
curred as a result of Presidentially de-
clared major disasters or emergencies.

(b) Repayment of loans. Any loan
made to a State under paragraph (a) of
this section must be repaid to the
United States. The Governor must in-
clude a repayment schedule as part of
the request for advance.

(1) The State shall repay the loan
(the principal disbursed plus interest)
in accordance with the repayment
schedule approved by the Associate Di-
rector.

(2) If the State fails to make pay-
ments in accordance with the approved
repayment schedule, FEMA will offset
delinquent amounts against the cur-
rent, prior, or any subsequent disas-
ters, or monies due the State under
other FEMA programs, in accordance
with the established Claims Collection
procedures.

(c) Interest. Loans or advances under
paragraph (a) of this section shall bear
interest at a rate determined by the
Secretary of the Treasury, taking into
consideration the current market
yields on outstanding marketable obli-
gations of the United States with re-
maining periods to maturity com-
parable to the reimbursement period of
the loan or advance. Simple interest
will be computed from the date of the
disbursement of each drawdown of the
loan/advance by the State based on 365
days/year.

§ 206.46 Appeals.
(a) Denial of declaration request. When

a request for a major disaster declara-
tion or for any emergency declaration
is denied, the Governor may appeal the

decision. An appeal must be made with-
in 30 days after the date of the letter
denying the request. This one-time re-
quest for reconsideration, along with
appropriate additional information, is
submitted to the President through the
appropriate Regional Director. The
processing of this request is similar to
the initial request.

(b) Denial of types of assistance or
areas. In those instances when the type
of assistance or certain areas requested
by the Governor are not designated or
authorized, the Governor, or the GAR,
may appeal the decision. An appeal
must be submitted in writing within 30
days of the date of the letter denying
the request. This one-time request for
reconsideration, along with justifica-
tion and/or additional information, is
sent to the Associate Director through
the appropriate Regional Director.

(c) Denial of advance of non-Federal
share. In those instances where the
Governor’s request for an advance is
denied, the Governor may appeal the
decision. An appeal must be submitted
in writing within 30 days of the date of
the letter denying the request. This
one-time request for reconsideration,
along with justification and/or addi-
tional information, is sent to the Asso-
ciate Director through the appropriate
Regional Director.

(d) Extension of time to appeal. The 30-
day period referred to in paragraphs
(a), (b), or (c) of this section may be ex-
tended by the Associate Director pro-
vided that a written request for such
an extension, citing reasons for the
delay, is made during this 30-day pe-
riod, and if the Associate Director
agrees that there is a legitimate basis
for extension of the 30-day period. Only
the Governor may request a time ex-
tension for appeals covered in para-
graphs (a) and (c) of this section. The
Governor, or the GAR if one has been
named, may submit the time extension
request for appeals covered in para-
graph (b) of this section.

§ 206.47 Cost-share adjustments.

(a) We pay seventy-five percent (75%)
of the eligible cost of permanent re-
storative work under section 406 of the
Stafford Act and for emergency work
under section 403 and section 407 of the
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Stafford Act, unless the Federal share
is increased under this section.

(b) We recommend an increase in the
Federal cost share from seventy-five
percent (75%) to not more than ninety
percent (90%) of the eligible cost of
permanent work under section 406 and
of emergency work under section 403
and section 407 whenever a disaster is
so extraordinary that actual Federal
obligations under the Stafford Act, ex-
cluding FEMA administrative cost,
meet or exceed a qualifying threshold
of:

(1) Beginning in 1999 and effective for
disasters declared on or after May 21,
1999, $75 per capita of State population;

(2) Effective for disasters declared
after January 1, 2000, and through De-
cember 31, 2000, $85 per capita of State
population;

(3) Effective for disasters declared
after January 1, 2001, $100 per capita of
State population; and,

(4) Effective for disasters declared
after January 1, 2002 and for later
years, $100 per capita of State popu-
lation, adjusted annually for inflation
using the Consumer Price Index for All
Urban Consumers published annually
by the Department of Labor.

(c) When we determine whether to
recommend a cost-share adjustment we
consider the impact of major disaster
declarations in the State during the
preceding twelve-month period.

(d) If warranted by the needs of the
disaster, we recommend up to one hun-
dred percent (100%) Federal funding for
emergency work under section 403 and
section 407, including direct Federal as-
sistance, for a limited period in the ini-
tial days of the disaster irrespective of
the per capita impact.

[64 FR 19498, Apr. 21, 1999]

§ 206.48 Factors considered when eval-
uating a Governor’s request for a
major disaster declaration.

When we review a Governor’s request
for major disaster assistance under the
Stafford Act, these are the primary
factors in making a recommendation
to the President whether assistance is
warranted. We consider other relevant
information as well.

(a) Public Assistance Program. We
evaluate the following factors to evalu-

ate the need for assistance under the
Public Assistance Program.

(1) Estimated cost of the assistance. We
evaluate the estimated cost of Federal
and nonfederal public assistance
against the statewide population to
give some measure of the per capita
impact within the State. We use a fig-
ure of $1 per capita as an indicator that
the disaster is of such size that it
might warrant Federal assistance, and
adjust this figure annually based on
the Consumer Price Index for all Urban
Consumers. We are establishing a min-
imum threshold of $1 million in public
assistance damages per disaster in the
belief that we can reasonably expect
even the lowest population States to
cover this level of public assistance
damage.

(2) Localized impacts. We evaluate the
impact of the disaster at the county
and local government level, as well as
impacts at the American Indian and
Alaskan Native Tribal Government lev-
els, because at times there are extraor-
dinary concentrations of damages that
might warrant Federal assistance even
if the statewide per capita is not met.
This is particularly true where critical
facilities are involved or where local-
ized per capita impacts might be ex-
tremely high. For example, we have at
times seen localized damages in the
tens or even hundreds of dollars per
capita though the statewide per capita
impact was low.

(3) Insurance coverage in force. We
consider the amount of insurance cov-
erage that is in force or should have
been in force as required by law and
regulation at the time of the disaster,
and reduce the amount of anticipated
assistance by that amount.

(4) Hazard mitigation. To recognize
and encourage mitigation, we consider
the extent to which State and local
government measures contributed to
the reduction of disaster damages for
the disaster under consideration. For
example, if a State can demonstrate in
its disaster request that a Statewide
building code or other mitigation
measures are likely to have reduced
the damages from a particular disaster,
we consider that in the evaluation of
the request. This could be especially
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significant in those disasters where, be-
cause of mitigation, the estimated pub-
lic assistance damages fell below the
per capita indicator.

(5) Recent multiple disasters. We look
at the disaster history within the last
twelve-month period to evaluate better
the overall impact on the State or lo-
cality. We consider declarations under
the Stafford Act as well as declarations
by the Governor and the extent to
which the State has spent its own
funds.

(6) Programs of other Federal assist-
ance. We also consider programs of
other Federal agencies because at
times their programs of assistance
might more appropriately meet the
needs created by the disaster.

(b) Factors for the Individual Assist-
ance Program. We consider the fol-
lowing factors to measure the severity,
magnitude and impact of the disaster
and to evaluate the need for assistance
to individuals under the Stafford Act.

(1) Concentration of damages. We
evaluate the concentrations of dam-
ages to individuals. High concentra-
tions of damages generally indicate a
greater need for Federal assistance
than widespread and scattered damages
throughout a State.

(2) Trauma. We consider the degree of
trauma to a State and to communities.
Some of the conditions that might
cause trauma are:

(i) Large numbers of injuries and
deaths;

(ii) Large scale disruption of normal
community functions and services; and

(iii) Emergency needs such as ex-
tended or widespread loss of power or
water.

(3) Special populations. We consider
whether special populations, such as
low-income, the elderly, or the unem-
ployed are affected, and whether they
may have a greater need for assistance.
We also consider the effect on Amer-
ican Indian and Alaskan Native Tribal
populations in the event that there are
any unique needs for people in these
governmental entities.

(4) Voluntary agency assistance. We
consider the extent to which voluntary
agencies and State or local programs
can meet the needs of the disaster vic-
tims.

(5) Insurance. We consider the
amount of insurance coverage because,
by law, Federal disaster assistance can-
not duplicate insurance coverage.

(6) Average amount of individual assist-
ance by State. There is no set threshold
for recommending Individual Assist-
ance, but the following averages may
prove useful to States and voluntary
agencies as they develop plans and pro-
grams to meet the needs of disaster
victims.

AVERAGE AMOUNT OF ASSISTANCE PER DISASTER
[July 1994 to July 1999]

Small states
(under 2 million

pop.)

Medium states
(2–10 million

pop.)

Large states
(over 10 million

pop.)

Average Population (1990 census data) ............................................ 1,000,057 ........... 4,713,548 ........... 15,522,791
Number of Disaster Housing Applications Approved ......................... 1,507 .................. 2,747 .................. 4,679
Number of Homes Estimated Major Damage/Destroyed ................... 173 ..................... 582 ..................... 801
Dollar Amount of Housing Assistance ................................................ $2.8 million $4.6 million $9.5 million
Number of Individual and Family Grant Applications Approved ........ 495 ..................... 1,377 .................. 2,071
Dollar Amount of Individual and Family Grant Assistance ................. 1.1 million ........... 2.9 million ........... 4.6 million
Disaster Housing/IFG Combined Assistance ..................................... 3.9 million ........... 7.5 million ........... 14.1 million

NOTE: The high 3 and low 3 disasters, based
on Disaster Housing Applications, are not
considered in the averages. Number of Dam-
aged/Destroyed Homes is estimated based on
the number of owner-occupants who qualify
for Eligible Emergency Rental Resources.
Data source is FEMA’s National Processing
Service Centers. Data are only available
from July 1994 to the present.

Small Size States (under 2 million population,
listed in order of 1990 population): Wyoming,
Alaska, Vermont, District of Columbia,
North Dakota, Delaware, South Dakota,
Montana, Rhode Island, Idaho, Hawaii, New
Hampshire, Nevada, Maine, New Mexico, Ne-
braska, Utah, West Virginia. U.S. Virgin Is-
lands and all Pacific Island dependencies.

Medium Size States (2–10 million population,
listed in order of 1990 population): Arkansas,
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Kansas, Mississippi, Iowa, Oregon, Okla-
homa, Connecticut, Colorado, South Caro-
lina, Arizona, Kentucky, Alabama, Lou-
isiana, Minnesota, Maryland, Washington,
Tennessee, Wisconsin, Missouri, Indiana,
Massachusetts, Virginia, Georgia, North
Carolina, New Jersey, Michigan. Puerto
Rico.

Large Size States (over 10 million population,
listed in order of 1990 population): Ohio, Illi-
nois, Pennsylvania, Florida, Texas, New
York, California.

[64 FR 47698, Sept. 1, 1999]

§§ 206.49–206.60 [Reserved]

Subpart C—Emergency
Assistance

SOURCE: 55 FR 2296, Jan. 23, 1990, unless
otherwise noted.

§ 206.61 Purpose.
The purpose of this subpart is to

identify the forms of assistance which
may be made available under an emer-
gency declaration.

§ 206.62 Available assistance.
In any emergency declaration, the

Associate Director or Regional Direc-
tor may provide assistance, as follows:

(a) Direct any Federal agency, with
or without reimbursement, to utilize
its authorities and the resources grant-
ed to it under Federal law (including
personnel, equipment, supplies, facili-
ties, and managerial, technical and ad-
visory services) in support of State and
local emergency assistance efforts to
save lives, protect property and public
health and safety, and lessen or avert
the threat of a catastrophe;

(b) Coordinate all disaster relief as-
sistance (including voluntary assist-
ance) provided by Federal agencies,
private organizations, and State and
local governments;

(c) Provide technical and advisory as-
sistance to affected State and local
governments for:

(1) The performance of essential com-
munity services;

(2) Issuance of warnings of risks or
hazards;

(3) Public health and safety informa-
tion, including dissemination of such
information;

(4) Provision of health and safety
measures; and

(5) Management, control, and reduc-
tion of immediate threats to public
health and safety;

(d) Provide emergency assistance
under the Stafford Act through Federal
agencies;

(e) Remove debris in accordance with
the terms and conditions of section 407
of the Stafford Act;

(f) Provide temporary housing assist-
ance in accordance with the terms and
conditions of section 408 of the Stafford
Act; and

(g) Assist State and local govern-
ments in the distribution of medicine,
food, and other consumable supplies,
and emergency assistance.

§ 206.63 Provision of assistance.
Assistance authorized by an emer-

gency declaration is limited to imme-
diate and short-term assistance, essen-
tial to save lives, to protect property
and public health and safety, or to less-
en or avert the threat of a catastrophe.

§ 206.64 Coordination of assistance.
After an emergency declaration by

the President, all Federal agencies,
voluntary organizations, and State and
local governments providing assistance
shall operate under the coordination of
the Federal Coordinating Officer.

§ 206.65 Cost sharing.
The Federal share for assistance pro-

vided under this title shall not be less
than 75 percent of the eligible costs.

§ 206.66 Limitation on expenditures.
Total assistance provided in any

given emergency declaration may not
exceed $5,000,000, except when it is de-
termined by the Associate Director
that:

(a) Continued emergency assistance
is immediately required;

(b) There is a continuing and imme-
diate risk to lives, property, public
health and safety; and

(c) Necessary assistance will not oth-
erwise be provided on a timely basis.

§ 206.67 Requirement when limitation
is exceeded.

Whenever the limitation described in
§ 206.66 is exceeded, the Director must
report to the Congress on the nature
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and extent of continuing emergency as-
sistance requirements and shall pro-
pose additional legislation if necessary.

§§ 206.68–206.100 [Reserved]

Subpart D—Temporary Housing
Assistance

§ 206.101 Temporary housing assist-
ance.

(a) Purpose. This section prescribes
the policy to be followed by the Fed-
eral Government or any other organi-
zation when implementing section 408
of the Stafford Act.

(b) Program intent. Assistance under
this program is made available to ap-
plicants who require temporary hous-
ing as a result of a major disaster or
emergency that is declared by the
President. Eligibility for assistance is
based on need created by disaster-re-
lated unlivability of a primary resi-
dence or other disaster-related dis-
placement, combined with a lack of
adequate insurance coverage. Eligible
applicants may be paid for authorized
accommodations and/or repairs. In the
interest of assisting the greatest num-
ber of people in the shortest possible
time, applicants who are able to do so
will be encouraged to make their own
arrangements for temporary housing.
Although numerous instances of minor
damage may cause some inconvenience
to the applicant, the determining eligi-
bility factor must be the livability of
the primary residence. FEMA has also
determined that it is reasonable to ex-
pect applicants or their landlords to
make some repairs of a minor nature.
Temporary housing will normally con-
sist of a check to cover housing-related
costs wherever possible.

(c) Definitions.
(1) Adequate alternate housing means

housing that:
(i) Accommodates the needs of the

occupants.
(ii) Is within reasonable commuting

distance of work, school, or agricul-
tural activities which provide over 25%
of the household income.

(iii) Is within the financial ability of
the occupant in the realization of a
permanent housing plan.

(2) Effective date of assistance means
the date the eligible applicant received

temporary housing assistance but,
where applicable, only after appro-
priate insurance benefits are ex-
hausted.

(3) Essential living area means that
area of the residence essential to nor-
mal living, i.e., kitchen, one bathroom,
dining area, living room, entrances and
exits, and essential sleeping areas. It
does not include family rooms, guest
rooms, garages, or other nonessential
areas, unless hazards exist in these
areas which impact the safety of the
essential living area.

(4) Fair market rent means a reason-
able amount to pay in the local area
for the size and type of accommoda-
tions which meets the applicant’s
needs.

(5) Financial ability is the determina-
tion of the occupant’s ability to pay
housing costs. The determination is
based upon the amount paid for hous-
ing before the disaster, provided the
household income has not changed sub-
sequent to or as a result of the disaster
or 25 percent of gross post disaster in-
come if the household income changed
as a result of the disaster. When com-
puting financial ability, extreme or un-
usual financial circumstances may be
considered by the Regional Director.

(6) Household means all residents of
the predisaster residence who request
temporary housing assistance, plus any
additions during the temporary hous-
ing period, such as infants, spouses, or
part-time residents who were not
present at the time of the disaster but
who are expected to return during the
temporary housing period.

(7) Housing costs means shelter rent
and mortgage payments including prin-
cipal, interest, real estate taxes, real
property insurance, and utility costs,
where appropriate.

(8) Occupant means an eligible appli-
cant residing in temporary housing
provided under this section.

(9) Owner-occupied means that the
residence is occupied by: the legal
owner; a person who does not hold for-
mal title to the residence and pays no
rent but is responsible for the payment
of taxes, or maintenance of the resi-
dence; or a person who has lifetime oc-
cupancy rights with formal title vested
in another.
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(10) Primary residence means the
dwelling where the applicant normally
lives during the major portion of the
calendar year, a dwelling which is re-
quired because of proximity to employ-
ment, or to agricultural activities as
referenced in paragraph (c)(1)(ii) of this
section.

(d) Duplication of benefits—(1) Require-
ment to avoid duplication. Temporary
housing assistance shall not be pro-
vided to an applicant if such assistance
has been provided by any other source.
If any State or local government or
voluntary agency has provided tem-
porary housing, the assistance under
this section begins at the expiration of
such assistance, and may continue for
a period not to exceed l8 months from
the date of declaration, provided the
criteria for continued assistance in
paragraph (k)(3) of this section are
met. If it is determined that temporary
housing assistance will be provided
under this section, notification shall be
given those agencies which have the
potential for duplicating such assist-
ance. In the instance of insured appli-
cants, temporary housing assistance
shall be provided only when:

(i) Payment of the applicable benefits
has been significantly delayed;

(ii) Applicable benefits have been ex-
hausted;

(iii) Applicable benefits are insuffi-
cient to cover the temporary housing
need; or

(iv) Housing is not available on the
private market.

(2) Recovery of funds. Prior to provi-
sion of assistance, the applicant must
agree to repay to FEMA from insur-
ance proceeds or recoveries from any
other source an amount equivalent to
the value of the temporary housing as-
sistance provided. In no event shall the
amount repaid to FEMA exceed the
amount recovered by the applicant. All
claims shall be collected in accordance
with agency procedures for debt collec-
tion.

(e) Applications—(1) Application period.
Applications for temporary housing as-
sistance shall be accepted for a 60-day
period following the date of a declara-
tion of a major disaster or emergency,
unless additional time for submission
of applications is authorized by the Re-
gional Director in order to achieve uni-

formity of application periods in con-
tiguous States. After the established
period, applications shall be accepted;
however, processing shall not be com-
pleted unless authorized by the Re-
gional Director on a case-by-case basis.

(2) Household composition. Members of
a household shall be included on a sin-
gle application and be provided one
temporary housing residence unless it
is determined by the Regional Director
that the size of the household requires
that more than one residence be pro-
vided.

(f) General eligibility guidelines. Tem-
porary housing assistance may be made
available to those applicants who, as a
result of a major disaster or emergency
declared by the President, are qualified
for such assistance.

(1) Conditions of eligibility. Temporary
housing assistance may be provided
only when both of the following condi-
tions are met:

(i) The applicant’s primary residence
has been made unlivable or the appli-
cant has been displaced as the result of
a major disaster or emergency because:

(A) The residence has been destroyed,
essential utility service has been inter-
rupted, or the essential living area has
been damaged as a result of the dis-
aster to such an extent as to constitute
a serious health or safety hazard which
did not exist prior to the disaster. The
Regional Director shall prepare addi-
tional guidelines when necessary to re-
spond to a particular disaster;

(B) The residence has been made in-
accessible as a result of the incident to
the extent that the applicant cannot
reasonably be expected to gain entry
due to the disruption or destruction of
transportation routes, other impedi-
ments to access, or restrictions placed
on movement by a responsible official
due to continued health and safety
problems;

(C) The owner of the applicant’s resi-
dence requires the residence to meet
their personal needs because the own-
er’s predisaster residence was made
unlivable as a result of the disaster;

(D) Financial hardship resulting from
the disaster has led to eviction or dis-
possession; or

(E) Other circumstances resulting
from the disaster, as determined by the
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Regional Director, prevent the appli-
cant from occupying their predisaster
primary residence.

(ii) Insured applicants have made
every reasonable effort to secure insur-
ance benefits, and the insured has
agreed to repay FEMA from whatever
insurance proceeds are later received,
pursuant to paragraph (d)(2) of this sec-
tion.

(2) Conditions of ineligibility. Except as
provided for in section 408(b), Tem-
porary Housing Assistance shall not be
provided:

(i) To an applicant who is displaced
from other than their primary resi-
dence; or

(ii) When the residence in question is
livable, i.e., only minor damage exists
and it can reasonably be expected to be
repaired by the applicant/owner or the
landlord; or

(iii) When the applicant owns a sec-
ondary or vacation residence, or unoc-
cupied rental property which meets
their temporary housing needs; or

(iv) To an applicant who has ade-
quate rent-free housing accommoda-
tions; or

(v) To an applicant who has adequate
insurance coverage and there is no in-
dication that benefits will be delayed;
or

(vi) When a late application is not ap-
proved for processing by the Regional
Director; or

(vii) To an applicant who evacuated
the residence in response to official
warnings solely as a precautionary
measure, and who is able to return to
the residence immediately after the in-
cident (i.e., the applicant is not other-
wise eligible for temporary housing as-
sistance).

(g) Forms of Temporary Housing Assist-
ance. All proceeds received or receiv-
able by the applicant under § 206.101
shall be exempt from garnishment, sei-
zure, encumbrance, levy, execution,
pledge, attachment, release, or waiver.
No rights under this provision are as-
signable or transferable.

(1) Temporary Housing Assistance is
normally provided in the form of a
check to cover the cost of rent or es-
sential home repairs. The exceptions to
this are when existing rental resources
are not available and repairs to the
home will not make it livable in a rea-

sonable period of time, or when the eli-
gible applicant is unable to physically
leave the home due to the need to tend
crops or livestock.

(i) Government-owned, private, and
commercial properties. When an eligible
applicant is unable to obtain an avail-
able temporary housing unit, FEMA
may enter into a leasing agreement for
the eligible applicant. Rent payments
shall be in accordance with the fair
market rent (FMR) rates established
for each operation for the type and size
residence.

(ii) Transient accommodations. Imme-
diately following a Presidentially de-
clared major disaster or emergency,
disaster victims are expected to stay
with family or friends without FEMA
assistance, or to make use of mass
shelters to the fullest extent possible
for short-term housing. Transient ac-
commodations may be provided when
individual circumstances warrant such
assistance for only a short period of
time or pending provision of other tem-
porary housing resources. Transient
accommodations may be provided for
up to 30 days unless this period is ex-
tended by the Regional Director. Au-
thorized expenditures for transient ac-
commodations shall be restricted to
the rental cost including utilities ex-
cept for those which are separately me-
tered. Payment for food, telephone, or
other similar services is not authorized
under this section.

(2) Mobile homes, travel trailers, and
other manufactured housing units.
Government-owned or privately owned
mobile homes, travel trailers, and
other manufactured housing units may
be placed on commercial, private, or
group sites. The placement must com-
ply with applicable State and local
codes and ordinances as well as
FEMA’S regulations at 44 CFR part 9,
Floodplain Management and Protec-
tion of Wetlands, and the regulations
at 44 CFR part 10, Environmental Con-
siderations.

(i) A commercial site is a site cus-
tomarily leased for a fee because it is
fully equipped to accommodate a hous-
ing unit. In accordance with section
408(a)(2)(B), the Associate Director has
determined that leasing commercial
sites at Federal expense is in the public
interest. When the Regional Director
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determines that upgrading of commer-
cial sites or installation of utilities on
such sites will provide more cost-effec-
tive, timely, and suitable temporary
housing than other types of resources,
they may authorize such action at Fed-
eral expense.

(ii) A private site is a site provided or
obtained by the applicant at no cost to
the Federal Government. Also in ac-
cordance with section 408(a)(2)(B), the
Associate Director has determined that
the cost of installation or repairs of es-
sential utilities on private sites is au-
thorized at Federal expense when such
actions will provide more cost-effec-
tive, timely, and suitable temporary
housing than other types of resources.

(iii) A group site is a site which ac-
commodates two or more units. In ac-
cordance with section 408(a)(2)(A), loca-
tions for group sites shall be provided
by State or local government complete
with utilities. However, the Associate
Director may authorize development of
group sites, including installation of
essential utilities, by the Federal Gov-
ernment, based on a recommendation
from the Regional Director; provided,
however, that the Federal expense is
limited to 75 percent of the cost of con-
struction and development (including
installation of utilities). In accordance
with section 408(a)(4) of the Stafford
Act, the State or local government
shall pay any cost which is not paid for
from the Federal share, including long-
term site maintenance such as snow re-
moval, street repairs and other services
of a governmental nature.

(3) Temporary mortgage and rental pay-
ments. Assistance in the form of mort-
gage or rental payments may be paid
to or be provided on behalf of eligible
applicants who, as a result of a major
disaster or emergency, have received
written notice of dispossession or evic-
tion from their primary residence by
foreclosure of any mortgage or lien,
cancellation of any contract of sale, or
termination of any lease entered into
prior to the disaster. Written notice,
for the purpose of this paragraph,
means a communication in writing by
a landlord, mortgage holder, or other
party authorized under State law to
file such notice. The purpose of such
notice is to notify a person of impend-
ing termination of a lease, foreclosure

of a mortgage or lien, or cancellation
of any contract of sale, which would re-
sult in the person’s dispossession or
eviction. Applications for this type of
assistance may be filed for up to 6
months following the date of declara-
tion. This assistance may be provided
for a period not to exceed 18 months or
for the duration of the period of finan-
cial hardship, as determined by the Re-
gional Director, whichever is less. The
location of the residence of an appli-
cant for assistance under this section
shall not be a consideration of eligi-
bility.

(4) Home repairs. Repairs may be au-
thorized to quickly repair or restore to
a livable condition that portion of or
areas affecting the essential living area
of, or private access to, an owner-occu-
pied primary residence which was dam-
aged as a result of the disaster. Instal-
lation of utilities or conveniences not
available in the residence prior to the
disaster shall not be provided. How-
ever, repairs which are authorized shall
conform to applicable local and/or
State building codes; upgrading of ex-
isting damaged utilities may be au-
thorized when required by these codes.

(i) Options for repairs. Eligible appli-
cants approved for repairs may be as-
sisted through one or a combination of
the following methods:

(A) Cash payment. Payment shall be
limited to the reasonable costs for the
repairs and replacements in the local-
ity, as determined by the Regional Di-
rector. This will be the method nor-
mally used, unless unusual cir-
cumstances warrant the methods listed
under paragraph (g)(4), (i) (B) or (C) of
this section.

(B) Provision of materials and re-
placement items.

(C) Government awarded repair con-
tracts when authorized by the Asso-
ciate Director.

(ii) Feasibility. Repairs may be pro-
vided to those eligible applicants:

(A) Who are owner-occupants of the
residence to be made livable;

(B) Whose residence can be made liv-
able by repairs to the essential living
area within 30 days following the feasi-
bility determination. The Regional Di-
rector may extend this period for ex-
tenuating circumstances by deter-
mining that this type of assistance is
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still more cost effective, timely and
otherwise suitable than other forms for
temporary housing; and

(C) Whose residence can be made liv-
able by repairs to the essential living
area, the cost of which do not exceed
the dollar limitations established by
the Associate Director. The Regional
Director may, on a case-by-case basis,
waive the dollar limitations when re-
pairs are more cost effective and appro-
priate than other forms of housing as-
sistance or when extenuating cir-
cumstances warrant.

(iii) Scope of work. The type of repair
or replacement authorized may vary
depending upon the nature of the dis-
aster. Items will be repaired where fea-
sible or replaced only when necessary
to insure the safety or health of the oc-
cupant. Replacement items shall be of
average quality, size, and capacity tak-
ing into consideration the needs of the
occupant. Repairs shall be disaster re-
lated and shall be limited to:

(A) Repairs to the plumbing system,
including repairs to or replacement of
fixtures, providing service to the kitch-
en and one bathroom;

(B) Repairs to the electrical system
providing service to essential living
areas, including repairs to or replace-
ment of essential fixtures;

(C) Repairs to the heating unit, in-
cluding repairs to duct work, vents,
and integral fuel and electrical sys-
tems. If repair or replacement through
other forms of assistance cannot be ac-
complished before the start of the sea-
son requiring heat, home repairs may
be authorized by the Regional Director
when an inspection shows that the unit
has been damaged beyond repair, or
when the availability of necessary
parts or components makes repair im-
possible;

(D) Repairs to or replacement of es-
sential components of the fuel system
to provide for cooking;

(E) Pumping and cleaning of the sep-
tic system, repairs to or replacement of
the tank, drainfield, or repairs to sewer
lines;

(F) Flushing and/or purifying the
water well, and repairs to or replace-
ment of the pump, controls, tank, and
pipes;

(G) Repairs to or replacement of ex-
terior doors, repair of windows and/or
screens needed for health purposes;

(H) Repairs to the roof, when the
damages affect the essential living
area;

(I) Repairs to interior floors, when
severe buckling or deterioration cre-
ates a serious safety hazard;

(J) Blocking, leveling, and anchoring
of a mobile home; and reconnecting
and/or resetting mobile home sewer,
water, electrical and fuel lines, and
tanks;

(K) Emergency repairs to private ac-
cess routes, limited to those repairs
that meet the minimum safety stand-
ards and using the most economical
materials available. Such repairs are
provided on a one-time basis when no
alternative access facilities are imme-
diately available and when the repairs
are more cost effective, timely or oth-
erwise suitable than other forms of
temporary housing.

(L) Repairs to the foundation piers,
walls or footings when the damages af-
fect the structural integrity of the es-
sential living area;

(M) Repairs to the stove and refrig-
erator, when feasible; and

(N) Elimination of other health and
safety hazards or performance of essen-
tial repairs which are authorized by
the Regional Director as not available
through emergency services provided
by voluntary or community agencies,
and cannot reasonably be expected to
be completed on a timely basis by the
occupant without FEMA assistance.

(iv) Requirements of the Flood Dis-
aster Protection Act. FEMA has deter-
mined that flood insurance purchase
requirements need not be imposed as a
condition of receiving assistance under
paragraph (g)(4) of this section. Repair
recipients will normally receive assist-
ance for further repairs from other pro-
grams which will impose the purchase
and maintenance requirements. Home
repairs may not be provided in Zones A
or V of a sanctioned or suspended com-
munity except for items that are not
covered by flood insurance.

(h) Appropriate form of temporary
housing. The form of temporary hous-
ing provided should not exceed occu-
pants’ minimum requirements, taking
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into consideration items such as time-
ly availability, cost effectiveness, per-
manent housing plans, special needs
(handicaps, the location of crops and
livestock, etc.) of the occupants, and
the requirements of FEMA’S floodplain
management regulations at 44 CFR
part 9. An eligible applicant shall re-
ceive one form of temporary housing,
except for transient accommodations
or when provision of an additional form
is in the best interest of the Govern-
ment. An eligible applicant is expected
to accept the first offer of temporary
housing; unwarranted refusal shall re-
sult in forfeiture of temporary housing
assistance. Existing rental resources
and home repairs shall be utilized to
the fullest extent practicable prior to
provision of government-owned mobile
homes.

(i) Utility costs and security deposits.
All utility costs shall be the responsi-
bility of the occupant except where
utility services are not metered sepa-
rately and are therefore a part of the
rental charge. Utility use charges and
deposits shall always be the occupants
responsibility. When authorized by the
Regional Director, the Federal Govern-
ment may pay security deposits; how-
ever, the owner or occupant shall reim-
burse the full amount of the security
deposit to the Federal Government be-
fore or at the time that the temporary
housing assistance is terminated.

(j) Furniture. An allowance for essen-
tial furniture may be provided to occu-
pants when such assistance is required
to occupy the primary or temporary
housing residence. However, loss of fur-
niture does not in and of itself con-
stitute eligibility for temporary hous-
ing assistance. Luxury items shall not
be provided.

(k) Duration of assistance—(1) Com-
mencement. Temporary housing assist-
ance may be provided as of the date of
the incident of the major disaster or
emergency as specified in the FEDERAL
REGISTER notice and may continue for
18 months from the date of declaration.
An effective date of assistance shall be
established for each applicant.

(2) Continued assistance. Predisaster
renters normally shall be provided no
more than 1 month of assistance unless
the Regional Director determines that
continued assistance is warranted in

accordance with paragraph (k)(3) of
this section. All other occupants of
temporary housing shall be certified el-
igible for continued assistance in incre-
ments not to exceed 3 months. Recer-
tification of eligibility for continued
assistance shall be in accordance with
paragraph (k)(3) of this section, taking
into consideration the occupant’s per-
manent housing plan. A realistic per-
manent housing plan shall be estab-
lished for each occupant requesting ad-
ditional assistance no later than at the
time of the first recertification.

(3) Criteria for continued assistance. A
temporary housing occupant shall
make every effort to obtain and occupy
permanent housing at the earliest pos-
sible time. A temporary housing occu-
pant will be required to provide re-
ceipts documenting disaster related
housing costs and shall be eligible for
continued assistance when:

(i) Adequate alternate housing is not
available;

(ii) The permanent housing plan has
not been realized through no fault of
the occupant; or

(iii) In the case of FEMA-owner
leases, the occupant is in compliance
with the terms of the lease/rental
agreement.

(l) Period of assistance. Provided the
occupant is eligible for continued as-
sistance, assistance shall be provided
for a period not to exceed 18 months
from the declaration date.

(m) Appeals. Occupants shall have the
right to appeal a program determina-
tion in accordance with the following:

(1) An applicant declared ineligible
for temporary housing assistance, an
applicant whose application has been
cancelled for cause, an applicant whose
application has been refused because of
late filing, and an occupant who re-
ceived a direct housing payment but is
not eligible for continued assistance in
accordance with paragraph (k) of this
section, shall have the right to dispute
such a determination within 60 cal-
endar days following notification of
such action. The Regional Director
shall reconsider the original decision
within 15 calendar days after its re-
ceipt. The appellant shall be given a
written notice of the disposition of the
dispute. The decision of the Regional
Director is final.
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(2) An occupant who has been noti-
fied that his/her request to purchase a
mobile home or manufactured housing
unit or that a request for an adjust-
ment to the sales price has been denied
shall have the right to dispute such a
determination within 60 business days
after receipt of such notice. The Re-
gional Director shall reconsider the
original decision within 15 calendar
days after receipt of the appeal. The
appellant shall receive written notice
of the disposition of the dispute. The
decision of the Regional Director is
final.

(3) Termination of assistance pro-
vided through a FEMA lease agreement
shall be initiated with a 15-day written
notice after which the occupant shall
be liable for such additional charges as
are deemed appropriate by the Re-
gional Director including, but not lim-
ited to, the fair market rental for the
temporary housing residence.

(i) Grounds for termination. Tem-
porary housing assistance may be ter-
minated for reasons including, but not
limited to the following:

(A) Adequate alternate housing is
available to the occupant(s);

(B) The temporary housing assist-
ance was obtained either through mis-
representation or fraud; or

(C) Failure to comply with any term
of the lease/rental agreement.

(ii) Termination procedures. These pro-
cedures shall be utilized in all in-
stances except when a State is admin-
istering the Temporary Housing Assist-
ance program. States shall be subject
to their own procedures provided they
afford the occupant(s) with due process
safeguards described in paragraph
(m)(2)(v)(B) of this section.

(A) Notification to occupant. Written
notice shall be given by FEMA to the
occupant(s) at least 15 days prior to the
proposed termination of assistance.
This notice shall specify: the reasons
for termination of assistance/occu-
pancy; the date of termination, which
shall be not less than 15 days after re-
ceipt of the notice; the administrative
procedure available to the occupant if
they wish to dispute the action; and
the occupant’s liability after the ter-
mination date for additional charges.

(B) Filing of appeal. If the occupant
desires to dispute the termination,

upon receipt of the written notice spec-
ified in paragraph (m)(2)(i) of this sec-
tion, he/she shall present an appeal in
writing to the appropriate office in per-
son or by mail within 60 days from the
date of the termination notice. The ap-
peal must be signed by the occupant
and state the reasons why the assist-
ance or occupancy should not be termi-
nated. If a hearing is desired, the ap-
peal should so state.

(C) Response to appeal. If a hearing
pursuant to paragraph (m)(2)(ii) of this
section has not been requested, the oc-
cupant has waived the right to a hear-
ing. The appropriate program official
shall deliver or mail a written response
to the occupant within 5 business days
after the receipt of the appeal.

(D) Request for hearing. If the occu-
pant requests a hearing pursuant to
paragraph (m)(2)(ii) of this section,
FEMA shall schedule a hearing date
within 10 business days from the re-
ceipt of the appeal, at a time and place
reasonably convenient to the occupant,
who shall be notified promptly thereof
in writing. The notice of hearing shall
specify the procedure governing the
hearing.

(E) Hearing—(1) Hearing officer. The
hearing shall be conducted by a Hear-
ing Officer, who shall be designated by
the Regional Director, and who shall
not have been involved with the deci-
sion to terminate the occupant’s tem-
porary housing assistance, nor be a
subordinate of any individual who was
so involved.

(2) Due process. The occupant shall be
afforded a fair hearing and provided the
basic safeguards of due process, includ-
ing cross-examination of the respon-
sible official(s), access to the docu-
ments on which FEMA is relying, the
right to counsel, the right to present
evidence, and the right to a written de-
cision.

(3) Failure to appear. If an occupant
fails to appear at a hearing, the Hear-
ing Officer may make a determination
that the occupant has waived the right
to a hearing, or may, for good cause
shown, postpone the hearing for no
more than 5 business days.

(4) Proof. At the hearing, the occu-
pant must first attempt to establish
that continued assistance is appro-
priate; thereafter, FEMA must sustain
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the burden of proof in justifying that
termination of assistance is appro-
priate. The occupant shall have the
right to present evidence and argu-
ments in support of their complaint, to
controvert evidence relied on by
FEMA, and to cross examine all wit-
nesses on whose testimony or informa-
tion FEMA relies. The hearing shall be
conducted by the Hearing Officer, and
any evidence pertinent to the facts and
issues raised may be received without
regard to its admissibility under rules
of evidence employed in formal judicial
proceedings.

(F) Decision. The decision of the
Hearing Officer shall be based solely
upon applicable Federal and State law,
and FEMA regulations and require-
ments promulgated thereunder. The
Hearing Officer shall prepare a written
decision setting forth a statement of
findings and conclusions together with
the reasons therefor, concerning all
material issues raised by the complain-
ant within 5 business days after the
hearing. The decision of the Hearing
Officer shall be binding on FEMA,
which shall take all actions necessary
to carry out the decision or refrain
from any actions prohibited by the de-
cision.

(1) The decision shall include a notice
to the occupant that he/she must va-
cate the premises within 3 days of re-
ceipt of the written notice or on the
termination date stated in the original
notice of termination, as required in
paragraph (m)(2)(i) of this section,
whichever is later. If the occupant does
not quit the premises, appropriate ac-
tion shall be taken and, if suit is
brought, the occupant may be required
to pay court costs and attorney fees.

(2) If the occupant is required to give
a specific number of days’ notice which
exceeds the number of days in the ter-
mination notice, the Regional Director
may approve the payment of rent for
this period of time if requested by the
occupant.

(n) Disposition of temporary housing
units—(1) Acquisition. The Associate Di-
rector may purchase mobile homes or
other manufactured housing units for
those who require temporary housing.
After such temporary housing is va-
cated, it shall be returned to one of the
FEMA-operated Strategic Storage Cen-

ters for refurbishment and storage
until needed in a subsequent major dis-
aster or emergency. When returning
the unit to a Strategic Storage Center
is not feasible or cost effective, the As-
sociate Director may prescribe a dif-
ferent method of disposition in accord-
ance with applicable Federal statutes
and regulations.

(2) Sales—(i) Eligibility. When ade-
quate alternate housing is not avail-
able, the Regional Director shall make
available for sale directly to a tem-
porary housing occupant(s) any mobile
home or manufactured housing unit ac-
quired by purchase, in accordance with
the following:

(A) The unit is to be used as a pri-
mary residence;

(B) The purchaser has a site that
complies with local codes and ordi-
nances as well as FEMA’s floodplain
management regulations at 44 CFR
part 9 (in particular § 9.13(e)); and

(C) The purchaser has sufficient
funds to purchase and, if necessary, re-
locate the unit. The Associate Director
may approve the sale of a mobile home
or manufactured housing unit to a
temporary housing occupant when ade-
quate alternate housing is available
but only when such sales are clearly in
the best interest of the Government.

(ii) Sales price. Units shall be sold at
prices that are fair and equitable to the
purchaser and to the Government, as
determined by the Associate Director.
The purchaser shall pay the total sales
price at the time of sale.

(iii) Adjustment to the sales price.
(A) Adjustments to the sales price

may be provided only when both of the
following conditions are met:

(1) There is a need to purchase the
unit for use as the purchaser’s primary
residence because other adequate alter-
nate housing is unavailable. Adequate
alternate housing must meet the cri-
teria in paragraph (c)(1) of this section,
and may consist of:

(i) Existing housing;
(ii) Additional resources such as dis-

aster-damaged rental accommodations
which can reasonably be expected to be
repaired and become available in the
near future;

(iii) New housing construction or
housing to be made available through
Government subsidy which is included
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in the immediate recovery plans for
the area; and

(iv) Residences which can be repaired
by the predisaster owner/occupant
through funds available from insur-
ance, other disaster assistance pro-
grams, or through their own resources.

(2) In addition to his/her resources,
the purchaser cannot obtain sufficient
funds through insurance proceeds, dis-
aster loans, grants, and commercial
lending institutions to cover the sales
price.

(B) To determine the adjusted sales
price, the current available financial
resources of the purchaser shall be cal-
culated. If the financial resources are
equal to or greater than the basic sales
price, then no adjustment shall be ap-
proved. If the purchaser’s financial re-
sources are less than the basic sales
price, the sales price shall be adjusted
to take into consideration the financial
resources available but shall include
some consideration. Deviations from
this rule may be reviewed on a case-by-
case basis by the Associate Director.

(C) The Regional Director must ap-
prove all adjustments to the sales price
of a mobile home.

(iv) Other conditions of sale.
(A) A unit shall be sold ‘‘as is, where

is’’ except for repairs necessary to pro-
tect health or safety, which are to be
completed prior to sale. There shall be
no implied warranties. In addition, the
purchaser must be informed that he/she
may have to bring the unit up to codes
and standards which are applicable at
the proposed site.

(B) In accordance with the Flood Dis-
aster Protection Act of 1973, Public
Law 93–234, as amended, the sale of a
unit for the purpose of meeting the per-
manent housing need of an individual
or family may not be approved where
the unit would be placed in a des-
ignated special flood hazard area which
has been identified by the Director for
at least 1 year as floodprone unless the
community in which the unit is to be
located after the sale is, at the time of
approval, participating in the National
Flood Insurance Program. The pur-
chaser must agree to buy and maintain
an adequate flood insurance policy for
as long as the unit is occupied by the
purchaser. An adequate policy for pur-
poses of this paragraph shall mean one

which provides coverage for the basic
sales price of the unit. The purchaser
must provide proof of purchase of the
initial flood insurance policy.

(3) Transfer. The Associate Director
may lend temporary housing units pur-
chased under section 408(a) of the Act
directly to States, other Governmental
entities, or voluntary organizations.
Such transfers may be made only in
connection with a Presidential declara-
tion of a major disaster or emergency.
Donations may be made only when it is
in the best interest of the Government,
such as when future re-use by the Fed-
eral Government would not be eco-
nomically feasible. As a condition of
such transfers, the Associate Director
shall require that the recipient:

(i) Utilize the units for the purpose of
providing temporary housing for vic-
tims of major disasters or emergencies
in accordance with the written agree-
ment; and

(ii) Comply with the current applica-
ble FEMA policies and regulations, in-
cluding this section; 44 CFR part 9 (es-
pecially §§ 9.13 and 9.14), Floodplain
Management and Protection of Wet-
lands; 44 CFR part 10, Environmental
Considerations. The Associate Director
may order returned any temporary
housing unit made available under this
section which is not used in accordance
with the terms of transfer.

(o) Reports. The Associate Director,
Regional Director, or Federal Coordi-
nating Officer may require from field
operations such reports, plans, and
evaluations as they deem necessary to
carry out their responsibilities under
the Act and these regulations.

(p) Federal responsibility. The Federal
financial and operational responsi-
bility for the Temporary Housing As-
sistance program shall not exceed 18
months from the date of the declara-
tion of the major disaster or emer-
gency. This period may be extended in
writing by the Associate Director,
based on a determination that an ex-
tension is necessary and in the public
interest. The Regional Director may
authorize continued use on a non-reim-
bursable basis of Government property,
office space, and equipment by a State,
other Government entity, or voluntary
organization after the 18 month period.
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(q) Applicant notification—(1) General.
All applicants for temporary housing
assistance will be notified regarding
the type and amount of assistance for
which they are qualified. Whenever
practicable, such notification will be
provided within 7 days of their applica-
tion and will be in writing.

(2) Eligible applicants for temporary
housing assistance will be provided in-
formation regarding:

(i) All forms of housing assistance
available;

(ii) The criteria which must be met
to qualify for each type of assistance;

(iii) Any limitations which apply to
each type of assistance; and

(iv) The address and telephone num-
ber of offices responsible for responding
to appeals and requests for changes in
the type or amount of assistance pro-
vided.

(r) Location. In providing temporary
housing assistance, consideration will
be given to the location of:

(1) The eligible applicants’ home and
place of business;

(2) Schools which the eligible appli-
cant or members of the household at-
tend; and

(3) Agricultural activities which pro-
vide 25 percent or more of the eligible
applicants’ annual income.

(s) NonFederal administration of tem-
porary housing assistance. A State may
request authority to administer all or
part of the temporary housing assist-
ance program in the Governor’s request
for a declaration or in a subsequent
written request to the Regional Direc-
tor from the Governor or his/her au-
thorized representative. The Associate
Director shall approve such a request
based on the Regional Director’s rec-
ommendation and based on a finding
that State administration is both in
the interest of the Federal Government
and those needing temporary housing
assistance. The State must have an ap-
proved plan prior to the incident and
an approved operational annex within 3
days of the declaration in order to ad-
minister the program. When admin-
istering the program the State must
comply with FEMA program regula-
tions and policies.

(1) State temporary housing assistance
plan. (i) States which have an interest
in administering the Temporary Hous-

ing Assistance program shall be re-
quired to develop a plan that includes,
at a minimum, the items listed below:

(A) Assignment of temporary housing
assistance responsibilities to State
and/or local officials and agencies;

(B) A description of the program, its
functions, goals and objectives of the
program, and proposed organization
and staffing plan;

(C) Procedures for:
(1) Accepting applications at Disaster

Application Centers and subsequently
at a State established disaster housing
office;

(2) Determining eligibility utilizing
FEMA’s habitability contract and noti-
fying applicants of the determination;

(3) Preventing duplication of benefits
between temporary housing assistance
and assistance from other means, as
well as a recoupment procedure when
duplication occurs;

(4) Providing the various types of as-
sistance (home repairs, existing rental
resources, transient accommodations,
and mobile homes);

(5) Providing furniture assistance;
(6) Recertifying occupants for contin-

ued assistance;
(7) Terminating assistance;
(8) Contracting for services and/or

supplies;
(9) Quality control;
(10) Maintaining a management in-

formation system;
(11) Financial management;
(12) Public information;
(13) Processing appeals; and
(14) Arranging for a program review.
(ii) The Governor or his/her designee

may request the Regional Director to
provide technical assistance in the
preparation of an administrative plan.

(iii) The Governor or designee shall
submit the plan to the Regional Direc-
tor for approval. Plans shall be revised,
as necessary, and shall be reviewed at
least annually by the Regional Direc-
tor.

(2) Operational annex. Prior to the
State administering the program, the
state must submit an operational
annex which tailors the approved State
plan to the particular disaster or emer-
gency. The annex must be reviewed and
approved by the Regional Director
within 3 days of the declaration or the
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State shall not be permitted to admin-
ister the program. The operational
annex shall include but not be limited
to:

(i) Organization and staffing specific
to the major disaster or emergency;

(ii) Pertinent goals and management
objectives;

(iii) A proposed budget; and
(iv) A narrative which describes

methods for orderly tracking and proc-
essing of applications; assuring timely
delivery of assistance; identification of
potential problem areas; and any devi-
ations from the approved plan. The Re-
gional Director may require additional
annexes as necessary for subsequent
phases of the operation.

(3) Evaluation of capability. State and
local government assumption of the
temporary housing assistance program
for a particular disaster shall be ap-
proved by the Associate Director based
on an evaluation of the capabilities and
commitment of the entity by the Re-
gional Director. At a minimum, the
evaluation shall include a review of the
following:

(i) The State temporary housing as-
sistance plan which has been approved
by the Regional Director prior to the
incident, and the specific operational
annex which has been approved in ac-
cordance with paragraph (s)(2) of this
section.

(ii) Past performance in administra-
tion of temporary housing assistance
or other similar operations;

(iii) Management and staff capabili-
ties; and

(iv) Demonstrated understanding of
the tasks to be performed.

(4) Grant application. Approval of
funding shall be obtained through sub-
mission of a project application by the
State or local government through the
Governor’s Authorized Representative.
The State shall maintain adequate doc-
umentation according to the require-
ments of 44 CFR part 13, Uniform Ad-
ministrative Requirements for Grants
and Cooperative Agreements to State
and Local Governments, to enable
analysis of the program. Final reim-
bursement to the State, or final debt
collection, shall be based on an exam-
ination of the voucher filed by the
State.

(5) Authorized costs. All expenditures
associated with administering the pro-
gram are authorized if in compliance
with 44 CFR 13.22, Allowable Costs, and
the associated OMB Circular A–87, Cost
Principles for State and Local Govern-
ments. Examples of program costs al-
lowable under the Temporary Housing
Assistance program include home re-
pairs, costs associated with rental pay-
ments, reimbursements for temporary
housing including transient accom-
modations and commercial site rental,
mobile home installation and mainte-
nance, mobile home private site devel-
opment, cost of supplemental assist-
ance, mortgage and rental payments,
other necessary costs, when approved
by the Associate Director. All con-
tracts require the review and approval
of the Regional Director prior to
award, in order to be considered as an
authorized expenditure.

(6) Federal monitoring and oversight.
The Regional Director shall monitor
State-administered activities since he/
she remains responsible for the overall
delivery of temporary housing assist-
ance. In addition, policy guidance and
interpretations to meet specific needs
of a disaster shall be provided through
the oversight function.

(7) Technical assistance. The Regional
Director shall provide technical assist-
ance as necessary to support State-ad-
ministered operations through train-
ing, procedural issuances, and by pro-
viding experienced personnel to assist
the State and local staff.

(8) Operational resources. The Re-
gional Director shall make available
for use in State or locally administered
temporary housing programs Federal
stand-by contracts, memoranda of un-
derstanding with Government and vol-
untary agencies, and Federal property,
such as government-owned mobile
homes and travel trailers.

(9) Program reviews and audits. The
State shall conduct program review of
each operation. All operations are sub-
ject to Federal audit.

(Approved by the Office of Management and
Budget under OMB Control Numbers 3067–
0009 and 3067–0043)

[55 FR 2296, Jan. 23, 1990, as amended at 61
FR 7224, Feb. 27, 1996]
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§§ 206.102–206.130 [Reserved]

Subpart E—Individual and Family
Grant Programs

§ 206.131 Individual and family grant
programs.

(a) General. The Governor may re-
quest that a Federal grant be made to
a State for the purpose of such State
making grants to individuals or fami-
lies who, as a result of a major dis-
aster, are unable to meet disaster-re-
lated necessary expenses or serious
needs. The total Federal grant under
this section will be equal to 75 percent
of the actual cost of meeting necessary
expenses or serious needs of individuals
and families, plus State administrative
expenses not to exceed 5 percent of the
Federal grant (see paragraph (g) of this
section). The total Federal grant is
made only on condition that the re-
maining 25 percent of the actual cost of
meeting individuals’ or families’ nec-
essary expenses or serious needs is paid
from funds made available by the
State. With respect to any one major
disaster, an individual or family may
not receive a grant or grants under this
section totaling more than $10,000 in-
cluding both the Federal and State
shares. The $10,000 limit will be ad-
justed annually, at the beginning of
each fiscal year, to reflect changes in
the Consumer Price Index for all Urban
Consumers. IFG assistance for damages
or losses to real or personal property,
or both, will be provided to individuals
or families with those IFG-eligible
losses totaling $201 or more; those indi-
viduals with damages or losses of $200
or less to real or personal property, or
both, are ineligible. The Governor or
his/her designee is responsible for the
administration of the grant program.
The provisions of this regulation are in
accordance with 44 CFR Part 13, Uni-
form Administrative Requirements for
Grants and Cooperative Agreements to
State and Local Governments.

(b) Purpose. The grant program is in-
tended to provide funds to individuals
or families to permit them to meet
those disaster-related necessary ex-
penses or serious needs for which as-
sistance from other means is either un-
available or inadequate. Meeting those
expenses and needs as expeditiously as

possible will require States to make an
early commitment of personnel and re-
sources. States may make grants in in-
stances where the applicant has not re-
ceived other benefits to which he/she
may be entitled by the time of applica-
tion to the IFG program, and if the ap-
plicant agrees to repay all duplicated
assistance to the State. The grant pro-
gram is not intended to indemnify dis-
aster losses or to permit purchase of
items or services which may generally
be characterized as nonessential, lux-
ury, or decorative. Assistance under
this program is not to be counted as in-
come or a resource in the determina-
tion of eligibility for welfare or other
income-tested programs supported by
the Federal Government, in that IFG
assistance is intended to address only
disaster-related needs.

(c) Definitions used in this section. (1)
Necessary expense means the cost of a
serious need.

(2) Serious need means the require-
ment for an item or service essential to
an individual or family to prevent,
mitigate, or overcome a disaster-re-
lated hardship, injury, or adverse con-
dition.

(3) Family means a social unit living
together and composed of:

(i) Legally married individuals or
those couples living together as if they
were married and their dependents; or

(ii) A single person and his/her de-
pendents; or

(iii) Persons who jointly own the res-
idence and their dependents.

(4) Individual means anyone who is
not a member of a family as described
above.

(5) Dependent means someone who is
normally claimed as such on the Fed-
eral tax return of another, according to
the Internal Revenue Code. It may also
mean the minor children of a couple
not living together where the children
live in the affected residence with the
parent who does not actually claim
them on the tax return.

(6) Expendable items means
consumables, as follows: linens,
clothes, and basic kitchenware (pots,
pans, utensils, dinnerware, flatware,
small kitchen appliances).

(7) Assistance from other means means
assistance including monetary or in-
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kind contributions, from other govern-
mental programs, insurance, voluntary
or charitable organizations, or from
any sources other than those of the in-
dividual or family. It does not include
expendable items.

(8) Owner-occupied means that the
residence is occupied by: The legal
owner; a person who does not hold for-
mal title to the residence but is respon-
sible for payment of taxes, mainte-
nance of the residence, and pays no
rent; or a person who has lifetime occu-
pancy rights in the residence with for-
mal title vested in another. In States
where documentation proving owner-
ship is not recorded or does not exist,
the State is required to include in its
administrative plan a State Attorney
General approved set of conditions de-
scribing adequate proof of ownership.

(9) Flowage easement means an area
where the landowner has given the
right to overflow, flood, or submerge
the land to the government or other
entity for a public purpose.

(d) National eligibility criteria. In ad-
ministering the IFG program, a State
shall determine the eligibility of an in-
dividual or family in accordance with
the following criteria;

(1) General. (i) To qualify for a grant
under this section, an individual or
family representative must:

(A) Make application to all applica-
ble available governmental disaster as-
sistance programs for assistance to
meet a necessary expense or serious
need, and be determined not qualified
for such assistance, or demonstrate
that the assistance received does not
satisfy the total necessary expense or
serious need;

(B) Not have previously received or
refused assistance from other means
for the specific necessary expense or
serious need, or portion thereof, for
which application is made; and

(C) Certify to refund to the State
that part of the grant for which assist-
ance from other means is received, or
which is not spent as identified in the
grant award document.

(ii) Individuals and families who
incur a necessary expense or serious
need in the major disaster area may be
eligible for assistance under this sec-
tion without regard to their alienage,
their residency in the major disaster

area, or their residency within the
State in which the major disaster has
been declared except that for assist-
ance in the ‘‘housing’’ category, owner-
ship and residency in the declared dis-
aster area are required (see paragraph
(d)(2)(i) of this section).

(iii) The Flood Disaster Protection
Act of 1973, Public Law 93–234, as
amended, imposes certain restriction
on approval of Federal financial assist-
ance for acquisition and construction
purposes. This paragraph states those
requirements for the IFG program.

(A) For the purpose of this para-
graph, financial assistance for acquisition
or construction purposes means a grant
to an individual or family to repair, re-
place, or rebuild the insurable portions
of a home, and/or to purchase or repair
insurable contents. For a discussion of
what elements of a home and contents
are insurable, see 44 CFR part 61, Insur-
ance Coverage and Rates.

(B) A State may not make a grant for
acquisition or construction purposes
where the structure to which the grant
assistance relates is located in a des-
ignated special flood hazard area which
has been identified by the Director for
at least 1 year as floodprone, unless the
community in which the structure is
located is participating in the National
Flood Insurance Program (NFIP). How-
ever, if a community qualifies for and
enters the NFIP during the 6-month pe-
riod following the major disaster dec-
laration, the Governor’s Authorized
Representative (GAR) may request a
time extension (see paragraph (j)(1)(ii)
of this section) from the Regional Di-
rector for the purpose of accepting and
processing grant applications in that
community. The Regional Director or
Associate Director, as appropriate,
may approve the State’s request if
those applicable governmental disaster
assistance programs which were avail-
able during the original application pe-
riod are available to the grant appli-
cants during the extended application
period.

(C)(1) The State may not make a
grant for acquisition or construction
purposes in a designated special flood
hazard area in which the sale of flood
insurance is available under the NFIP
unless the individual or family obtains
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adequate flood insurance and main-
tains such insurance for as long as they
live at that property address. The cov-
erage shall equal the maximum grant
amount established under § 411(f) of the
Stafford Act. If the grantee is a home-
owner, flood insurance coverage must
be maintained on the residence at the
flood-damaged property address for as
long as the structure exists if the
grantee, or any subsequent owner of
that real estate, ever wishes to be as-
sisted by the Federal government with
any subsequent flood damages or losses
to real or personal property, or both. If
the grantee is a renter, flood insurance
coverage must be maintained on the
contents for as long as the renter re-
sides at the flood-damaged property ad-
dress. The restriction is lifted once the
renter moves from the rental unit.

(2) Individuals named by a State as
eligible recipients under § 411 of the
Stafford Act for an IFG program award
for flood damage as a result of a Presi-
dential major disaster declaration will
be included in a Group Flood Insurance
Policy (GFIP) established under the
National Flood Insurance Program
(NFIP) regulations, at 44 CFR 61.17.

(i) The premium for the GFIP is a
necessary expense within the meaning
of this section. The State shall with-
hold this portion of the IFG award and
provide it to the NFIP on behalf of in-
dividuals and families who are eligible
for coverage. The coverage shall be
equivalent to the maximum grant
amount established under § 411(f) of the
Stafford Act.

(ii) The State IFG program staff shall
provide the NFIP with records of indi-
viduals who received an IFG award and
are, therefore, to be insured. Records of
IFG grantees to be insured shall be ac-
companied by payments to cover the
premium amounts for each grantee for
the 3-year policy term. The NFIP will
then issue a Certificate of Flood Insur-
ance to each grantee. Flood insurance
coverage becomes effective on the 30th
day following the receipt of records of
GFIP insureds and their premium pay-
ments from the State, and terminates
36 months from the inception date of
the GFIP, i.e., 60 days from the date of
the disaster declaration.

(iii) Insured grantees would not be
covered if they are determined to be in-

eligible for coverage based on a number
of exclusions established by the NFIP.
Therefore, once grantees/policyholders
receive the Certificate of Flood Insur-
ance that contains a list of the policy
exclusions, they should review that list
to see if they are ineligible for cov-
erage. Those grantees who fail to do
this may find that their property is, in
fact, not covered by the insurance pol-
icy when the next flooding incident oc-
curs and they file for losses. Once the
grantees find that their damaged build-
ings, contents, or both, are ineligible
for coverage, they should notify the
NFIP in writing in order to have their
names removed from the GFIP, and to
have the flood insurance maintenance
requirement expunged from the NFIP
data-tracking system. (If the grantee
wishes to refer to or review a Standard
Flood Insurance Policy, it will be made
available by the NFIP upon request.)

(D) A State may not make a grant to
any individual or family who received
Federal disaster assistance for flood
damage occurring after September 23,
1994, if that property has already re-
ceived Federal flood-disaster assistance
in a disaster declared after September
23, 1994, a flood insurance purchase and
maintenance requirement was levied as
a condition or result of receiving that
Federal disaster assistance, and flood
insurance was, in fact, not maintained
in an amount at least equal to the
maximum IFG grant amount. However,
if that property was determined to be
ineligible for NFIP flood insurance cov-
erage and is in a special flood hazard
area located in a community partici-
pating in the NFIP, then the State
may continue to make grants to those
individuals or families that receive ad-
ditional damage in all subsequent
Presidentially declared major disasters
involving floods.

(iv) In order to comply with the
President’s Executive Orders on Flood-
plain Management (E.O. 11988) and Pro-
tection of Wetlands (E.O. 11990), the
State must implement the IFG pro-
gram in accordance with FEMA regula-
tions 44 CFR part 9. That part specifies
which IFG program actions require a
floodplain management decision-
making process before a grant may be
made, and also specifies the steps to
follow in the decisionmaking process.
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Should the State determine that an in-
dividual or family is otherwise eligible
for grant assistance, the State shall ac-
complish the necessary steps in accord-
ance with that section, and request the
Regional Director to make a final
floodplain management determination.

(2) Eligible categories. Assistance
under this section shall be made avail-
able to meet necessary expenses or se-
rious needs by providing essential
items or services in the following cat-
egories:

(i) Housing. With respect to primary
residences (including mobile homes)
which are owner-occupied at the time
of the disaster, grants may be author-
ized to:

(A) Repair, replace, or rebuild;
(B) Provide access. When an access

serves more than one individual or
family, an owner-occupant whose pri-
mary residence is served by the access
may be eligible for a proportionate
share of the cost of jointly repairing or
providing such access. The owner-occu-
pant may combine his/her grant funds
with funds made available by the other
individuals or families if a joint use
agreement is executed (with no cost or
charge involved) or if joint ownership
of the access is agreed to;

(C) Clean or make sanitary;
(D) Remove debris from such resi-

dences. Debris removal is limited to
the minimum required to remove
health or safety hazards from, or pro-
tect against additional damage to the
residence;

(E) Provide or take minimum protec-
tive measures required to protect such
residences against the immediate
threat of damage, which means that
the disaster damage is causing a poten-
tial safety hazard and, if not repaired,
will cause actual safety hazards from
common weather or environmental
events (example: additional rain, flood-
ing, erosion, wind); and

(F) Minimization measures required
by owner-occupants to comply with the
provision of 44 CFR part 9 (Floodplain
Management and Protection of Wet-
lands), to enable them to receive as-
sistance from other means, and/or to
enable them to comply with a commu-
nity’s floodplain management regula-
tions.

(ii) Personal property. Proof of own-
ership of personal property is not re-
quired. This category includes:

(A) Clothing;
(B) Household items, furnishings, or

appliances. If a predisaster renter re-
ceives a grant for household items, fur-
nishings, or appliances and these items
are an integral part of mobile home or
other furnished unit, the predisaster
renter may apply the funds awarded for
these specific items toward the pur-
chase of the furnished unit, and toward
mobile home site development, towing,
set-up, connecting and/or reconnecting;

(C) Tools, specialized or protective
clothing, and equipment which are re-
quired by an employer as a condition of
employment;

(D) Repairing, cleaning or sanitizing
any eligible personal property item;
and

(E) Moving and storing to prevent or
reduce damage.

(iii) Transportation. Grants may be
authorized to repair, replace, or pro-
vide privately owned vehicles or to pro-
vide public transportation.

(iv) Medical or dental expenses.
(v) Funeral expenses. Grants may in-

clude funeral and burial (and/or crema-
tion) and related expenses.

(vi) Cost of the first year’s flood in-
surance premium to meet the require-
ment of this section.

(vii) Costs for estimates required for
eligibility determinations under the
IFG program. Housing and personal
property estimates will be provided by
the government. However, an applicant
may appeal to the State if he/she feels
the government estimate is inaccurate.
The cost of an applicant-obtained esti-
mate to support the appeal is not an el-
igible cost.

(viii) Other. A State may determine
that other necessary expenses and seri-
ous needs are eligible for grant assist-
ance. If such a determination is made,
the State must summarize the facts of
the case and thoroughly document its
findings of eligibility. Should the State
require technical assistance in making
a determination of eligibility, it may
provide a factual summary to the Re-
gional Director and request guidance.
The Associate Director also may deter-
mine that other necessary expenses
and serious needs are eligible for grant
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assistance. Following such a deter-
mination, the Associate Director shall
advise the State, through the Regional
Director, and provide the necessary
program guidance.

(3) Ineligible categories. Assistance
under this section shall not be made
available for any item or service in the
following categories:

(i) Business losses, including farm
businesses and self-employment;

(ii) Improvements or additions to
real or personal property, except those
required to comply with paragraph
(d)(2)(i)(F) of this section;

(iii) Landscaping;
(iv) Real or personal property used

exclusively for recreation; and
(v) Financial obligations incurred

prior to the disaster.
(4) Verification. The State will be pro-

vided most verification data on IFG ap-
plicants who were not required to first
apply to the SBA. The FEMA Regional
Director shall be responsible for per-
forming most of the required
verifications in the categories of hous-
ing (to include documentation of home
ownership and primary residency); per-
sonal property; and transportation (to
include notation of the plate or title
number of the vehicle; the State may
wish to follow up on this). Certain
verifications may still be required to
be performed by the State, such as on
late applicants or reverifications, when
FEMA or its contractors are no longer
available, and on medical/dental, fu-
neral and ‘‘other’’ categories. Eligi-
bility determination functions shall be
performed by the State. The SBA will
provide copies of verification per-
formed by SBA staff on housing and
personal property (including vehicles)
for those applicants who were first re-
quired to apply to SBA. This will en-
able the State to make an eligibility
determination on those applicants.
When an applicant disagrees with the
grant award, he/she may appeal to the
State. The cost of any estimate pro-
vided by the applicant in support of
his/her appeal is not eligible under the
program.

(e) State administrative plan. (1) The
State shall develop a plan for the ad-
ministration of the IFG program that
includes, as a minimum, the items list-
ed below.

(i) Assignment of grant program re-
sponsibilities to State officials or agen-
cies.

(ii) Procedures for:
(A) Notifying potential grant appli-

cants of the availability of the pro-
gram, to include the publication of ap-
plication deadlines, pertinent program
descriptions, and further program in-
formation on the requirements which
must be met by the applicant in order
to receive assistance;

(B) Participating with FEMA in the
registration and acceptance of applica-
tions, including late applications, up to
the prescribed time limitations;

(C) Reviewing verification data pro-
vided by FEMA and performing
verifications for medical, dental, fu-
neral, and ‘‘other’’ expenses, and also
for all grant categories in the instance
of late applications and appeals. FEMA
will perform any necessary
reverifications while its contract per-
sonnel are in the disaster area, and the
State will perform any others;

(D) Determining applicant eligibility
and grant amounts, and notifying ap-
plicants of the State’s decision;

(E) Determining the requirement for
flood insurance;

(F) Preventing duplication of bene-
fits between grant assistance and as-
sistance from other means;

(G) At the applicant’s request, and at
the State’s option, reconsidering the
State’s determinations;

(H) Processing applicant appeals, rec-
ognizing that the State has final au-
thority. Such procedures must provide
for:

(1) The receipt of oral or written evi-
dence from the appellate or representa-
tive;

(2) A determination on the record;
and

(3) A decision by an impartial person
or board;

(I) Disbursing grants in a timely
manner;

(J) Verifying by random sample that
grant funds are meeting applicants’
needs, are not duplicating assistance
from other means, and are meeting
floodplain management and flood in-
surance requirements. Guidance on the
sample size will be provided by the Re-
gional Director;
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(K) Recovering grant funds obtained
fraudulently, expended for unauthor-
ized items or services, expended for
items for which assistance is received
from other means, or authorized for ac-
quisition or construction purposes
where proof of purchase of flood insur-
ance is not provided to the State. Ex-
cept for those mentioned in the pre-
vious sentence, grants made properly
by the State on the basis of federally
sponsored verification information are
not subject to recovery by the State,
i.e., FEMA will not hold the State re-
sponsible for repaying to FEMA the
Federal share of those grants. The
State is responsible for its 25 percent
share of those grants. As an attach-
ment to its voucher, the State must
identify each case where recovery ac-
tions have been taken or are to be
taken, and the steps taken or to be
taken to accomplish recovery;

(L) Conducting any State audits that
might be performed in compliance with
the Single Audit Act of 1984; and ensur-
ing that appropriate corrective action
is taken within 6 months after receipt
of the audit report in instances of non-
compliance with Federal laws and reg-
ulations;

(M) Reporting to the Regional Direc-
tor, and to the Federal Coordinating
Officer as required; and

(N) Reviewing and updating the plan
each January.

(iii) National eligibility criteria as
defined in paragraph (d) of this section.

(iv) Provisions for compliance with 44
CFR part 13, Uniform Administrative
Requirements for Grants and Coopera-
tive Agreements to State and Local
Governments; 44 CFR part 11, Claims;
the State’s own debt collection proce-
dures; and all applicable Federal laws
and regulations.

(v) Pertinent time limitations for ac-
cepting applications, grant award ac-
tivities, and administrative activities,
to comply with Federal time limita-
tions.

(vi) Provisions for specifically identi-
fying, in the accounts of the State, all
Federal and State funds committed to
each grant program; for repaying the
loaned State share as of the date
agreed upon in the FEMA-State Agree-
ment; and for immediately returning,

upon discovery, all Federal funds that
are excess to program needs.

(vii) Provisions for safeguarding the
privacy of applicants and the confiden-
tiality of information, except that the
information may be provided to agen-
cies or organizations who require it to
make eligibility decisions for assist-
ance programs, or to prevent duplica-
tion of benefits, to State agencies re-
sponsible for audit or program review,
and to FEMA or the General Account-
ing Office for the purpose of making
audits or conducting program reviews.

(viii) A section identifying the man-
agement and staffing functions in the
IFG program, the sources of staff to fill
these functions, and the management
and oversight responsibilities of:

(A) The GAR;
(B) The department head responsible

for the IFG program;
(C) The Grant Coordinating Officer,

i.e., the State official assigned manage-
ment responsibility for the IFG pro-
gram; and

(D) The IFG program manager, where
management responsibilities are as-
signed to such a person on a day-to-day
basis.

(2) The Governor or his/her designee
may request the Regional Director to
provide technical assistance in the
preparation of an administrative plan
to implement this program.

(3) The Governor shall submit a re-
vised State administrative plan each
January to the Regional Director. The
Regional Director shall review and ap-
prove the plan annually. In each dis-
aster for which assistance under this
section is requested, the Regional Di-
rector shall request the State to pre-
pare any amendments required to meet
current policy guidance. The Regional
Director must then work with the
State until the plan and amendment(s)
are approved.

(4) The State shall make its approved
administrative plan part of the State
emergency plan, as described in sub-
part A of these regulations.

(f) State initiation of the IFG program.
To make assistance under this section
available to disaster victims, the Gov-
ernor must, either in the request of the
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President for a major disaster declara-
tion or by separate letter to the Re-
gional Director, express his/her inten-
tion to implement the program. This
expression of intent must include an
estimate of the size and cost of the pro-
gram. In addition, this expression of in-
tent represents the Governor’s agree-
ment to the following:

(1) That the program is needed to sat-
isfy necessary expenses and serious
needs of disaster victims which cannot
otherwise be met;

(2) That the State will pay its 25 per-
cent share of all grants to individuals
and families;

(3) That the State will return imme-
diately upon discovery advanced Fed-
eral funds that exceed actual require-
ments;

(4) To implement an administrative
plan as identified in paragraph (e) of
this section;

(5) To implement the grant program
throughout the area designated as eli-
gible for assistance by the Associate
Director; and

(6) To maintain close coordination
with and provide reports to the Re-
gional Director.

(g) Funding. (1) The Regional Direc-
tor may obligate the Federal share of
the IFG program based upon the deter-
mination that:

(i) The Governor has indicated the in-
tention to implement the program, in
accordance with paragraph (f) of this
section;

(ii) The State’s administrative plan
meets the requirements of this section
and current policy guidance; and

(iii) There is no excess advance of the
Federal share due FEMA from a prior
IFG program. The State may eliminate
any such debt by paying it imme-
diately, or by accepting an offset of the
owed funds against other funds payable
by FEMA to the State. When the ex-
cess Federal share has been repaid, the
Regional Director may then obligate
funds for the Federal share for the cur-
rent disaster.

(2) The Regional Director may in-
crease the State’s letter of credit to
meet the Federal share of program
needs if the above conditions are met.
The State may withdraw funds for the
Federal share in the amount made
available to it by the Regional Direc-

tor. Advances to the State are gov-
erned by 44 CFR 13.21, Payment.

(3) The Regional Director may lend
to the State its share in accordance
with subpart A of these regulations.

(4) Payable costs are governed by 44
CFR 13.22, Allowable Costs, and the as-
sociated OMB Circular A–87, Cost Prin-
ciples for State and Local Govern-
ments. Also, the costs must be in ac-
cordance with the national eligibility
criteria stated in paragraph (d) of this
section, and the State’s administrative
plan, as stated in paragraph (e) of this
section. The Federal contribution to
this program shall be 75 percent of pro-
gram costs and shall be made in ac-
cordance with 44 CFR 13.25, Matching
or Cost-Sharing.

(h) Final payment. Final payment to
the State for the Federal share of the
IFG program plus administrative costs,
is governed by 44 CFR l3.21, Payment,
and 44 CFR 13.50, Closeout. The voucher
is Standard Form 270, Request for Ad-
vance or Reimbursement). A separate
voucher for the State share will be pre-
pared, to include all disaster programs
for which the State is requesting a loan
of the nonFederal share. The FEMA
Regional Director will analyze the
voucher and approve, disapprove, or
suspend approval until deficiencies are
corrected.

(i) Audits. The State should perform
the audits required by the Single Audit
Act of 1984. Refer to 44 CFR part 14, Ad-
ministration of Grants; Audits of State
and Local Governments, which imple-
ments OMB Circular A–128 regarding
audits. All programs are subject to
Federal audit.

(j) Time limitations. (1) In the adminis-
tration of the IFG program:

(i) The Governor shall indicate his/
her intention to implement the IFG
program no later than 7 days following
the day on which the major disaster
was declared and in the manner set
forth in paragraph (f) of this section;

(ii) Applications shall be accepted
from individuals or families for a pe-
riod of 60 days following the declara-
tion, and for no longer than 30 days
thereafter when the State determines
that extenuating circumstances beyond
the applicants’ control (such as, but
not limited to, hospitalization, illness,
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or inaccessibility to application cen-
ters) prevented them from applying in
a timely manner. Exception: If appli-
cants exercising their responsibility to
first apply to the Small Business Ad-
ministration do so after SBA’s dead-
line, and SBA accepts their case for
processing because of ‘‘substantial
causes essentially beyond the control
of the applicant,’’ and provides a for-
mal decline or insufficient loan based
on lack of repayment ability, unsatis-
factory credit, or unsatisfactory expe-
rience with prior loans (i.e., the rea-
sons a loan denial client would nor-
mally be eligible for IFG assistance),
then such an application referred to
the State by the SBA is considered as
meeting the IFG filing deadline. The
State may then apply its own criteria
in determining whether to process the
case for grant assistance. The State
automatically has an extension of time
to complete the processing, eligibility,
and disbursement functions. However,
the State must still complete all ad-
ministrative activity within the 270-
day period described in this section.

(iii) The State shall complete all
grant award activity, including eligi-
bility determinations, disbursement,
and disposition of State level appeals,
within 180 days following the declara-
tion date. The Regional Director shall
suspend all grant awards disbursed
after the specified completion date;
and

(iv) The State shall complete all ad-
ministrative activities and submit
final reports and vouchers to the Re-
gional Director within 90 days of the
completion of all grant award activity.

(2) The GAR may submit a request
with appropriate justification for the
extension of any time limitation. The
Regional Director may approve the re-
quest for a period not to exceed 90
days. The Associate Director may ap-
prove any request for a further exten-
sion of the time limitations.

(k) Appeals—(1) Bills for collection
(BFC’s). The State may appeal the
issuance of a BFC by the Regional Di-
rector. Such an appeal shall be made in
writing within 60 days of the issuance
of the bill. The appeal must include in-
formation justifying why the bill is in-
correct. The Regional Director shall re-

view the material submitted and notify
the State, in writing, within 15 days of
receipt of the appeal, of his/her deci-
sion. Interest on BFC’s starts accruing
on the date of issuance of the BFC, but
is not charged if the State pays within
30 days of issuance. If the State is suc-
cessful in its appeal, interest will not
be charged; if unsuccessful, interest is
due and payable, as above.

(2) Other appeals. The State may ap-
peal any other decision of the regional
Director. Such appeals shall be made in
writing within 60 days of the Regional
Director’s decision. The appeal must
include information justifying a rever-
sal of the decision. The Regional Direc-
tor shall review the material submitted
and notify the State, in writing, within
15 days of receipt of the appeal, of his/
her decision.

(3) Appeals to the Associate Director.
The State may further appeal the Re-
gional Director’s decisions to the Asso-
ciate Director. This appeal shall be
made in writing within 60 days of the
Regional Director’s decision. The ap-
peal must include information justi-
fying a reversal of the decision. The
Associate Director shall review the ma-
terial submitted and notify the State,
in writing, within 15 days of receipt of
the appeal, of his/her decision.

(l) Exemption from garnishment. All
proceeds received or receivable under
the IFG program shall be exempt from
garnishment, seizure, encumbrance,
levy, execution, pledge, attachment,
release, or waiver. No rights under this
provision are assignable or transfer-
able. The above exemptions will not
apply to the requirement imposed by
paragraph (e)(1)(ii)(K) of this section.

(m) Debt collection. If the State has
been unable to recover funds as stated
in paragraph (e)(1)(k) of this section,
the Regional Director shall institute
debt collection activities against the
individual according to the procedures
outlined in 44 CFR part 11, Claims, and
44 CFR 13.52, Collection of Amounts
Due.

[54 FR 11615, Mar. 21, 1989, as amended at 55
FR 28627, July 12, 1990; 60 FR 7130, Feb. 7,
1995; 61 FR 19201, May 1, 1996]
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§§ 206.132–206.140 [Reserved]

Subpart F—Other Individual
Assistance

§ 206.141 Disaster unemployment as-
sistance.

The authority to implement the dis-
aster unemployment assistance (DUA)
program authorized by section 410 of
the Stafford Act, and the authority to
issue regulations, are currently dele-
gated to the Secretary of Labor.

§§ 206.142–206.150 [Reserved]

§ 206.151 Food commodities.
(a) The Associate Director will assure

that adequate stocks of food will be
ready and conveniently available for
emergency mass feeding or distribution
in any area of the United States which
suffers a major disaster or emergency.

(b) In carrying out the responsibil-
ities in paragraph (a) of this section,
the Associate Director may direct the
Secretary of Agriculture to purchase
food commodities in accordance with
authorities prescribed in section 413(b)
of the Stafford Act.

§§ 206.152–206.160 [Reserved]

§ 206.161 Relocation assistance.
Notwithstanding any other provision

of law, no person otherwise eligible for
any kind of replacement housing pay-
ment under the Uniform Relocation
Assistance and Real Property Acquisi-
tion Policies Act of 1970 (Pub. L. 91–646)
shall be denied such eligibility as a re-
sult of his being unable, because of a
major disaster as determined by the
President, to meet the occupancy re-
quirements set by such Act.

§§ 206.162–206.163 [Reserved]

§ 206.164 Disaster legal services.
(a) Legal services, including legal ad-

vice, counseling, and representation in
non fee-generating cases, except as pro-
vided in paragraph (b) of this section,
may be provided to low-income individ-
uals who require them as a result of a
major disaster. For the purpose of this
section, low-income individuals means
those disaster victims who have insuf-
ficient resources to secure adequate

legal services, whether the insuffi-
ciency existed prior to or results from
the major disaster. In cases where
questions arise about the eligibility of
an individual for legal services, the Re-
gional Director or his/her representa-
tive shall make a determination.

(b) Disaster legal services shall be
provided free to such individuals. Fee-
generating cases shall not be accepted
by lawyers operating under these regu-
lations. For purposes of this section, a
fee-generating case is one which would
not ordinarily be rejected by local law-
yers as a result of its lack of potential
remunerative value. Where any ques-
tion arises as to whether a case is fee-
generating as defined in this section,
the Regional Director or his/her rep-
resentative, after any necessary con-
sultation with local or State bar asso-
ciations, shall make the determina-
tion. Any fee-generating cases shall be
referred by the Regional Director or
his/her representative to private law-
yers, through existing lawyer referral
services, or, where that is impractical
or impossible, the Regional Director
may provide a list of lawyers from
which the disaster victim may choose.
Lawyers who have rendered voluntary
legal assistance under these regula-
tions are not precluded from taking
fee-generating cases referred to them
in this manner while in their capacity
as private lawyers.

(c) When the Regional Director deter-
mines after any necessary consultation
with the State Coordinating Officer,
that implementation of this section is
necessary, provision of disaster legal
services may be accomplished by:

(1) Use of volunteer lawyers under
the terms of appropriate agreements;

(2) Use of Federal lawyers, provided
that these lawyers do not represent an
eligible disaster victim before a court
or Federal agency in a matter directly
involving the United States, and fur-
ther provided that these lawyers do not
act in a way which will violate the
standards of conduct of their respective
agencies or departments;

(3) Use of private lawyers who may be
paid by the Federal Emergency Man-
agement Agency when the Regional Di-
rector has determined that there is no
other means of obtaining adequate
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legal assistance for qualified disaster
victims; or

(4) Any other arrangement the Re-
gional Director deems appropriate.

The Associate Director shall coordi-
nate with appropriate Federal agencies
and the appropriate national, state and
local bar associations, as necessary, in
the implementation of the disaster
legal services programs.

(d) In the event it is necessary for
FEMA to pay lawyers for the provision
of legal services under these regula-
tions, the Regional Director, in con-
sultation with State and local bar asso-
ciations, shall determine the amount of
reimbursement due to the lawyers who
have provided disaster legal services at
the request of the Regional Director.
At the Regional Director’s discretion,
administrative costs of lawyers pro-
viding legal services requested by him
or her may also be paid.

(e) Provision of disaster legal serv-
ices is confined to the securing of bene-
fits under the Act and claims arising
out of a major disaster.

(f) Any disaster legal services shall
be provided in accordance with subpart
A of these regulations, Non-discrimina-
tion in disaster assistance.

§§ 206.165–206.170 [Reserved]

§ 206.171 Crisis counseling assistance
and training.

(a) Purpose. This section establishes
the policy, standards, and procedures
for implementing section 416 of the
Act, Crisis Counseling Assistance and
Training. FEMA will look to the Direc-
tor, National Institute of Mental
Health (NIMH), as the delegate of the
Secretary of the Department of Health
and Human Services (DHHS).

(b) Definitions. (1) Assistant Associate
Director means the head of the Office of
Disaster Assistance Programs, FEMA;
the official who approves or dis-
approves a request for assistance under
section 416 of the Act, and is the final
appeal authority.

(2) Crisis means any life situation re-
sulting from a major disaster or its
aftermath which so affects the emo-
tional and mental equilibrium of a dis-
aster victim that professional mental
health counseling services should be

provided to help preclude possible dam-
aging physical or psychological effects.

(3) Crisis counseling means the appli-
cation of individual and group treat-
ment procedures which are designed to
ameliorate the mental and emotional
crises and their subsequent psycho-
logical and behavioral conditions re-
sulting from a major disaster or its
aftermath.

(4) Federal Coordinating Officer (FCO)
means the person appointed by the As-
sociate Director to coordinate Federal
assistance in an emergency or a major
disaster.

(5) Grantee means the State mental
health agency or other local or private
mental health organization which is
designated by the Governor to receive
funds under section 416 of the Act.

(6) Immediate services means those
screening or diagnostic techniques
which can be applied to meet mental
health needs immediately after a
major disaster. Funds for immediate
services may be provided directly by
the Regional Director to the State or
local mental health agency designated
by the Governor, prior to and separate
from the regular program application
process of crisis counseling assistance.

(7) Major disaster means any natural
catastrophe (including any hurricane,
tornado, storm, high water, winddriven
water, tidal wave, tsunami, earth-
quake, volcanic eruption, landslide,
mudslide, snowstorm or drought), or,
regardless of cause, any fire, flood, or
explosion, in any part of the United
States, which in the determination of
the President causes damage of suffi-
cient severity and magnitude to war-
rant major disaster assistance under
this Act to supplement the efforts and
available resources of States, local
governments, and disaster relief orga-
nizations in alleviating the damage,
loss, hardship, or suffering caused
thereby.

(8) Project Officer means the person
assigned by the Secretary, DHHS, to
monitor a crisis counseling program,
provide consultation, technical assist-
ance, and guidance, and be the contact
point within the DHHS for program
matters.

(9) Regional Director means the direc-
tor of a regional office of FEMA, or the
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Disaster Recovery Manager, as the del-
egate of the Regional Director.

(10) Secretary means the Secretary of
DHHS or his/her delegate.

(11) State Coordinating Officer (SCO)
means the person appointed by the
Governor to act in cooperation with
the FCO.

(c) Agency policy. (1) It is agency pol-
icy to provide crisis counseling serv-
ices, when required, to victims of a
major disaster for the purpose of re-
lieving mental health problems caused
or aggravated by a major disaster or
its aftermath. Assistance provided
under this section is short-term in na-
ture and is provided at no cost to eligi-
ble disaster victims.

(2) The Regional Director and Assist-
ant Associate Director, in fulfilling
their responsibilities under this sec-
tion, shall coordinate with the Sec-
retary.

(3) In meeting the responsibilities
under this section, the Secretary or
his/her delegate will coordinate with
the Assistant Associate Director.

(d) State initiation of the crisis coun-
seling program. To obtain assistance
under this section, the Governor or his/
her authorized representative must ini-
tiate an assessment of the need for cri-
sis counseling services within 10 days
of the date of the major disaster dec-
laration. The purpose of the assess-
ment is to provide an estimate of the
size and cost of the program needed
and to determine if supplemental Fed-
eral assistance is required. The factors
of the assessment must include those
described in paragraphs (f)(2) (ii) and
(iii) and (g)(2) (iii) and (iv) of this sec-
tion.

(e) Public or private mental health
agency programs. If the Governor deter-
mines during the assessment that be-
cause of unusual circumstances or seri-
ous conditions within the State or
local mental health network, the State
cannot carry out the crisis counseling
program, he/she may identify a public
or private mental health agency or or-
ganization to carry out the program or
request the Regional Director to iden-
tify, with the assistance of the Sec-
retary, such an agency or organization.
Preference should be given to the ex-
tent feasible and practicable to those
public and private agencies or organi-

zations which are located in or do busi-
ness primarily in the major disaster
area.

(f) Immediate services. If, during the
course of the assessment, the State de-
termines that immediate mental
health services are required because of
the severity and magnitude of the dis-
aster, and if State or local resources
are insufficient to provide these serv-
ices, the State may request and the Re-
gional Director, upon determining that
State resources are insufficient, may
provide funds to the State, separate
from the application process for reg-
ular program funds (described at para-
graph (g) of this section).

(1) The application must be sub-
mitted to the Regional Director no
later than 14 days following the dec-
laration of the major disaster. This ap-
plication represents the Governor’s
agreement and/or certification:

(i) That the requirements are beyond
the State and local governments’ capa-
bilities;

(ii) That the program, if approved,
will be implemented according to the
plan contained in the application ap-
proved by the Regional Director;

(iii) To maintain close coordination
with and provide reports to the Re-
gional Director; and

(iv) To include mental health dis-
aster planning in the State’s emer-
gency plan prepared under title II of
the Stafford Act.

(2) The application must include:
(i) The geographical areas within the

designated disaster area for which serv-
ices will be provided;

(ii) An estimate of the number of dis-
aster victims requiring assistance;

(iii) A description of the State and
local resources and capabilities, and an
explanation of why these resources
cannot meet the need;

(iv) A description of response activi-
ties from the date of the disaster inci-
dent to the date of application;

(v) A plan of services to be provided
to meet the identified needs; and

(vi) A detailed budget, showing the
cost of proposed services separately
from the cost of reimbursement for any
eligible services provided prior to ap-
plication.

(3) Reporting requirements. The State
shall submit to the Regional Director:
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(i) A mid-program report only when a
regular program grant application is
being prepared and submitted. This re-
port will be included as part of the reg-
ular program grant application;

(ii) A final program report, a finan-
cial status report, and a final voucher
90 days after the last day of immediate
services funding.

(4) Immediate services program fund-
ing:

(i) Shall not exceed 60 days following
the declaration of the major disaster,
except when a regular program grant
application has been submitted;

(ii) May continue for up to 30 addi-
tional days when a regular program
grant application has been submitted;

(iii) May be extended by the Regional
Director, upon written request from
the State, documenting extenuating
circumstances; and

(iv) May reimburse the State for doc-
umented, eligible expenses from the
date of the occurrence of the event or
incurred in anticipation of and imme-
diately preceding the disaster event
which results in a declaration.

(v) Any funds granted pursuant to an
immediate services program, para-
graph (f) of this section, shall be ex-
pended solely for the purposes specified
in the approved application and budget,
these regulations, the terms and condi-
tions of the award, and the applicable
principles prescribed in 44 CFR part 13.

(5) Appeals. There are two levels of
appeals. If a State submits appeals at
both levels, the first appeal must be
submitted early enough to allow the
latter appeal to be submitted within 60
days following the date of the funding
determination on the immediate serv-
ices program application.

(i) The State may appeal the Re-
gional Director’s decision. This appeal
must be submitted in writing within 60
days of the date of notification of the
application decision, but early enough
to allow for further appeal if desired.
The appeal must include information
justifying a reversal of the decision.
The Regional Director shall review the
material submitted, and after consulta-
tion with the Secretary, notify the
State, in writing within 15 days of re-
ceipt of the appeal, of his/her decision;

(ii) The State may further appeal the
Regional Director’s decision to the As-

sistant Associate Director. This appeal
shall be made in writing within 60 days
of the date of the Regional Director’s
notification of the decision on the im-
mediate services application. The ap-
peal must include information justi-
fying a reversal of the decision. The
Assistant Associate Director, or other
impartial person, shall review the ma-
terial submitted, and after consulta-
tion with the Secretary and Regional
Director, notify the State, in writing,
within 15 days of receipt of the appeal,
of his/her decision.

(g) Regular program. (1) The applica-
tion must be submitted by the Gov-
ernor or his/her authorized representa-
tive to the Assistant Associate Direc-
tor through the Regional Director, and
simultaneously to the Secretary no
later than 60 days following the dec-
laration of the major disaster. This ap-
plication represents the Governor’s
agreement and/or certification:

(i) That the requirements are beyond
the State and local governments’ capa-
bilities;

(ii) That the program, if approved,
will be implemented according to the
plan contained in the application ap-
proved by the Assistant Associate Di-
rector;

(iii) To maintain close coordination
with and provide reports to the Re-
gional Director, the Assistant Asso-
ciate Director, and the Secretary; and

(iv) To include mental health dis-
aster planning in the State’s emer-
gency plan prepared under title II of
the Stafford Act.

(2) The application must include:
(i) Standard Form 424, Application

for Federal Assistance;
(ii) The geographical areas within the

designated disaster area for which serv-
ices will be supplied;

(iii) An estimate of the number of
disaster victims requiring assistance.
This documentation of need should in-
clude the extent of physical, psycho-
logical, and social problems observed,
the types of mental health problems
encountered by victims, and a descrip-
tion of how the estimate was made;

(iv) A description of the State and
local resources and capabilities, and an
explanation of why these resources
cannot meet the need;
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(v) A plan of services which must in-
clude at a minimum:

(A) The manner in which the pro-
gram will address the needs of the af-
fected population, including the types
of services to be offered, an estimate of
the length of time for which mental
health services will be required, and
the manner in which long-term cases
will be handled;

(B) A description of the organiza-
tional structure of the program, in-
cluding designation by the Governor of
an individual to serve as administrator
of the program. If more than one agen-
cy will be delivering services, the plan
to coordinate services must also be de-
scribed;

(C) A description of the training pro-
gram for project staff, indicating the
number of workers needing such train-
ing;

(D) A description of the facilities to
be utilized, including plans for securing
office space if necessary to the project;
and

(E) A detailed budget, including iden-
tification of the resources the State
and local governments will commit to
the project, proposed funding levels for
the different agencies if more than one
is involved, and an estimate of the re-
quired Federal contribution.

(3) Reporting requirements. The State
shall submit the following reports to
the Regional Director, the Secretary,
and the State Coordinating Officer:

(i) Quarterly progress reports, as re-
quired by the Regional Director or the
Secretary, due 30 days after the end of
the reporting period. This is consistent
with 44 CFR 13.40, Monitoring and Re-
porting Program Performance;

(ii) A final program report, to be sub-
mitted within 90 days after the end of
the program period. This is also con-
sistent with 44 CFR 13.40, Monitoring
and Reporting Program Performance;

(iii) An accounting of funds, in ac-
cordance with 44 CFR 13.41, Financial
Reporting, to be submitted with the
final program report; and

(iv) Such additional reports as the
Regional Director, Secretary, or SCO
may require.

(4) Regular program funding:
(i) Shall not exceed 9 months from

the date of the DHHS notice of grant
award, except that upon the request of

the State to the Regional Director and
the Secretary, the Assistant Associate
Director may authorize up to 90 days of
additional program period because of
documented extenuating cir-
cumstances;

(ii) The amount of the regular pro-
gram grant award will take into con-
sideration the Secretary’s estimate of
the sum necessary to carry out the
grant purpose.

(iii) Any funds granted pursuant to a
regular program, paragraph (g) of this
section, shall be expended solely for
the purposes specified in the approved
application and budget, these regula-
tions, the terms and conditions of the
award, and the applicable cost prin-
ciples prescribed in subpart Q of 45 CFR
part 92.

(5) Appeals. The State may appeal the
Assistant Associate Director’s deci-
sion, in writing, within 60 days of the
date of notification of the decision.
The appeal must include information
justifying a reversal of the decision.
The Assistant Associate Director, or
other impartial person, in consultation
with the Secretary and Regional Direc-
tor, shall review the material sub-
mitted and notify the State, in writing
within 15 days of receipt of the appeal,
of his/her decision.

(h) Eligibility guidelines. (1) For serv-
ices. An individual may be eligible for
crisis counseling services if he/she was
a resident of the designated major dis-
aster areas or was located in the area
at the time of the disaster event and if:

(i) He/she has a mental health prob-
lem which was caused or aggravated by
the major disaster or its aftermath; or

(ii) He/she may benefit from preven-
tive care techniques.

(2) For training. (i) The crisis coun-
seling project staff or consultants to
the project are eligible for the specific
instruction that may be required to en-
able them to provide professional men-
tal health crisis counseling to eligible
individuals;

(ii) All Federal, State, and local dis-
aster workers responsible for assisting
disaster victims are eligible for general
instruction designed to enable them to
deal effectively and humanely with dis-
aster victims.

(i) Assignment of responsibilities. (1)
The Regional Director shall:
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(i) In the case of an immediate serv-
ices program application, acknowledge
receipt of the request, verify (with as-
sistance from the Secretary) that State
resources are insufficient, approve or
disapprove the State’s application, ob-
ligate and advance funds for this pur-
pose, review appeals, make a deter-
mination (with assistance from the
Secretary), and notify the State;

(ii) In the case of a regular program
grant application:

(A) Acknowledge receipt of the re-
quest;

(B) Request the Secretary to conduct
a review to determine the extent to
which assistance requested by the Gov-
ernor or his/her authorized representa-
tive is warranted;

(C) Considering the Secretary’s rec-
ommendation, recommend approval or
disapproval of the application for as-
sistance under this section; and for-
ward the Regional Director’s and Sec-
retary’s recommendations and docu-
mentation to the Assistant Associate
Director;

(D) Assist the State in preliminary
surveys and provide guidance and tech-
nical assistance if requested to do so;
and

(E) Maintain liaison with the Sec-
retary and look to the Secretary for
program oversight and monitoring.

(2) The Secretary shall:
(i) Provide technical assistance, con-

sultation, and guidance to the Regional
Director in reviewing a State’s applica-
tion, to a State during program imple-
mentation and development, and to
mental health agencies, as appropriate;

(ii) At the request of the Regional Di-
rector, conduct a review to verify the
extent to which the requested assist-
ance is needed and provide a rec-
ommendation on the need for supple-
mentary Federal assistance. The re-
view must include:

(A) A verification of the need for
services with an indication of how the
verification was conducted;

(B) Identification of the Federal men-
tal health programs in the area, and
the extent to which such existing pro-
grams can help alleviate the need;

(C) An identification of State, local,
and private mental health resources,
and the extent to which these re-
sources can assume the workload with-

out assistance under this section and
the extent to which supplemental as-
sistance is warranted;

(D) A description of the needs; and
(E) A determination of whether the

plan adequately addresses the mental
health needs;

(iii) If the application is approved,
provide grant assistance to States or
the designated public or private enti-
ties;

(iv) If the application is approved,
monitor the progress of the program
and perform program oversight;

(v) Coordinate with, and provide pro-
gram reports to, the Regional Director,
and the Assistant Associate Director;

(vi) Make the appeal determination,
for regular program grants, involving
allowable costs and termination for
cause as described in paragraph (j)(2) of
this section;

(vii) As part of the project moni-
toring responsibilities, report to the
Regional Director and Assistant Asso-
ciate Director at least quarterly on the
progress of crisis counseling programs,
in a report format jointly agreed upon
by the Secretary and FEMA; provide
special reports, as requested by the Re-
gional Director, FCO, or Assistant As-
sociate Director;

(viii) Require progress reports and
other reports from the grantee to fa-
cilitate his/her project monitoring re-
sponsibilities;

(ix) Properly account for all Federal
funds made available to grantees under
this section. Submit to the Assistant
Associate Director, within 120 days of
completion of a program, a final ac-
counting of all expenditures for the
program and return to FEMA all excess
funds. Attention is called to the reim-
bursement requirements of this part.

(3) The Assistant Associate Director
shall:

(i) Approve or disapprove a State’s
request for assistance based on rec-
ommendations of the Regional Director
and the Secretary;

(ii) Obligate funds and authorize ad-
vances of funds to the DHHS;

(iii) Request that the Secretary des-
ignate a Project Officer;

(iv) Maintain liaison with the Sec-
retary and Regional Director; and

(v) Review and make determinations
on appeals, except for regular program
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appeals involving allowable costs and
termination for cause as described in
paragraph (j)(2) of this section, and no-
tify the State of the decision.

(j) Grant awards. (1) Neither the ap-
proval of any application nor the award
of any grant commits or obligates the
United States in any way to make any
additional, supplemental, continu-
ation, or other award with respect to
any approved application or portion of
any approved application.

(2) Several other regulations of the
DHHS apply to grants under this sec-
tion. These include, but are not limited
to:

45 CFR part 16—DHHS grant appeals proce-
dures

42 CFR part 50, subpart D—PHS grant ap-
peals procedures

45 CFR part 74—Administration of grants
45 CFR part 75—Informal grant appeals pro-

cedures (indirect cost rates and other cost
allocations)

45 CFR part 80—Nondiscrimination under
programs receiving Federal assistance
through the DHHS (effectuation of Title VI
of the Civil Rights Act of 1964)

45 CFR part 81—Practice and procedure for
hearings under part 80

45 CFR part 84—Nondiscrimination on the
basis of handicap in federally assisted pro-
grams

45 CFR part 86—Nondiscrimination on the
basis of sex in federally assisted programs

45 CFR part 91—Nondiscrimination on the
basis of age in federally assisted programs

45 CFR part 92—Uniform administrative re-
quirements for grants and cooperative
agreements to State and local govern-
ments

(k) Federal audits. The crisis coun-
seling program is subject to Federal
audit. The Associate Director, the Re-
gional Director, the FEMA Inspector
General, The Secretary, and the Comp-
troller General of the United States, or
their duly authorized representatives,
shall have access to any books, docu-
ments, papers, and records that pertain
to Federal funds, equipment, and sup-
plies received under this section for the
purpose of audit and examination.

§§ 206.172–206.180 [Reserved]

§ 206.181 Use of gifts and bequests for
disaster assistance purposes.

(a) General. FEMA sets forth proce-
dures for the use of funds made possible
by a bequest of funds from the late

Cora C. Brown of Kansas City, Mis-
souri, who left a portion of her estate
to the United States for helping vic-
tims of natural disasters and other dis-
asters not caused by or attributable to
war. FEMA intends to use the funds,
and any others that may be bequeathed
under this authority, in the manner
and under the conditions described
below.

(b) Purposes for awarding funds.
Money from the Cora Brown Fund may
only be used to provided for disaster-
related needs that have not been or
will not be met by governmental agen-
cies or any other organizations which
have programs to address such needs;
however, the fund is not intended to re-
place or supersede these programs. For
example, if assistance is available from
another source, including the Indi-
vidual and Family Grant program and
government-sponsored disaster loan as-
sistance, then money from the Cora
Brown Fund will not be available to
the applicant for the same purpose.
Listed below are the general categories
of assistance which can be provided by
the Cora Brown Fund:

(1) Disaster-related home repair and
rebuilding assistance to families for
permanent housing purposes, including
site acquisition and development, relo-
cation of residences out of hazardous
areas, assistance with costs associated
with temporary housing or permanent
rehousing (e.g., utility deposits, access,
transportation, connection of utilities,
etc.);

(2) Disaster-related unmet needs of
families who are unable to obtain ade-
quate assistance under the Act or from
other sources. Such assistance may in-
clude but is not limited to: health and
safety measures; evacuation costs; as-
sistance delineated in the Act or other
Federal, State, local, or volunteer pro-
grams; hazard mitigation or floodplain
management purposes; and assistance
to self-employed persons (with no em-
ployees) to reestablish their businesses;
and

(3) Other services which alleviate
human suffering and promote the well
being of disaster victims. For example,
services to the elderly, to children, or
to handicapped persons, such as trans-
portation, recreational programs, pro-
vision of special ramps, or hospital or

VerDate 11<MAY>2000 13:17 Oct 17, 2001 Jkt 194174 PO 00000 Frm 00435 Fmt 8010 Sfmt 8010 Y:\SGML\194174T.XXX pfrm09 PsN: 194174T



436

44 CFR Ch. I (10–1–01 Edition)§ 206.181

home visiting services. The funds may
be provided to individual disaster vic-
tims, or to benefit a group of disaster
victims.

(c) Conditions for use of the Cora
Brown Fund. (1) The Cora Brown Fund
is available only when the President
declares that a major disaster or emer-
gency exists under the Act, only in
areas designated as eligible for Federal
disaster assistance through notice in
the Federal Register, and only at the
discretion of the Assistant Associate
Director, Office of Disaster Assistance
Programs, FEMA. The fund is limited
to the initial endowment plus accrued
interest, and this assistance program
will cease when the fund is used up.

(2) A disaster victim normally will
receive no more than $2,000 from this
fund in any one declared disaster un-
less the Assistant Associate Director
determines that a larger amount is in
the best interest of the disaster victim
and the Federal Government. Funds to
provide service which benefit a group
may be awarded in an amount deter-
mined by the Assistant Associate Di-
rector, based on the Regional Direc-
tor’s recommendation.

(3) The fund may not be used in a way
that is inconsistent with other feder-
ally mandated disaster assistance or
insurance programs, or to modify other
generally applicable requirements.

(4) Funds awarded to a disaster vic-
tim may be provided by FEMA jointly
to the disaster victim and to a State or
local agency, or volunteer organiza-
tion, to enable such an agent to assist
in providing the approved assistance to
an applicant. Example: Repair funds
may be provided jointly to an applicant
and the Mennonite Disaster Service,
who will coordinate the purchase of
supplies and provide the labor.

(5) Money from this fund will not du-
plicate assistance for which a person is
eligible from other sources.

(6) In order to comply with the Flood
Disaster Protection Act of 1973 (Pub. L.
93–234), as amended, any award for ac-
quisition or construction purposes
shall carry a requirement that any ade-
quate flood insurance policy be pur-
chased and maintained. The Assistant
Associate Director shall determine
what is adequate based on the purpose
of the award.

(7) The fund shall be administered in
an equitable and impartial manner
without discrimination on the grounds
of race, color, religion, national origin,
sex, age, or economic status.

(8) Funds awarded to a disaster vic-
tim from this fund may be combined
with funds from other sources.

(d) Administrative procedures. (1) The
Assistant Associate Director, Office of
Disaster Assistance Programs, shall be
responsible for awarding funds and au-
thorizing disbursement.

(2) The Comptroller of FEMA shall be
responsible for fund accountability
and, in coordination with the Assistant
Associate Director, for liaison with the
Department of the Treasury con-
cerning the investment of excess
money in the fund pursuant to the pro-
visions contained in section 601 of the
Act.

(3) Each FEMA Regional Director
may submit requests to the Assistant
Associate Director on a disaster vic-
tim’s behalf by providing documenta-
tion describing the needs of the dis-
aster victim, a verification of the dis-
aster victim’s claim, a record of other
assistance which has been or will be
available for the same purpose, and his/
her recommendation as to the items
and the amount. The Assistant Asso-
ciate Director shall review the facts
and make a determination. If the
award amount is below $2,000, the As-
sistant Associate Director may appoint
a designee to have approval authority;
approval authority of $2,000 or above
shall be retained by the Assistant As-
sociate Director. The Assistant Asso-
ciate Director shall notify the Comp-
troller of a decision for approval, and
the Comptroller shall order a check to
be sent to the disaster victim (or joint-
ly to the disaster victim and an assist-
ance organization), through the Re-
gional Director. The Assistant Asso-
ciate Director shall also notify the Re-
gional Director of the decision, wheth-
er for approval or disapproval. The Re-
gional Director shall notify the dis-
aster victim in writing, identify any
award as assistance from the Cora
Brown Fund, and advise the recipient
of appeal procedures.

(4) If the award is to be for a service
to a group of disaster victims, the Re-
gional Director shall submit his/her
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recommendation and supporting docu-
mentation to the Assistant Associate
Director (or his/her designee if the
award is below $2,000), who shall review
the information and make a deter-
mination. In cases of approval, the As-
sistant Associate Director shall re-
quest the Comptroller to send a check
to the intended recipient or provider,
as appropriate. The Assistant Asso-
ciate Director shall notify the Regional
Director of the decision. The Regional
Director shall notify a representative
of the group in writing.

(5) The Comptroller shall process re-
quests for checks, shall keep records of
disbursements and balances in the ac-
count, and shall provide the Assistant
Associate Director with quarterly re-
ports.

(e) Audits. The Inspector General of
FEMA shall audit the use of money in
this account to determine whether the
funds are being administered according
to these regulations and whether the
financial management of the account
is adequate. The Inspector General
shall provide his/her findings to the As-
sociate Director, State and Local Pro-
grams and Support, for information,
comments and appropriate action. A
copy shall be provided to the Comp-
troller for the same purpose.

§§ 206.182–206.190 [Reserved]

§ 206.191 Duplication of benefits.
(a) Purpose. This section establishes

the policies for implementing section
312 of the Stafford Act, entitled Dupli-
cation of Benefits. This section relates
to assistance for individuals and fami-
lies.

(b) Government policy. (1) Federal
agencies providing disaster assistance
under the Act or under their own au-
thorities triggered by the Act, shall co-
operate to prevent and rectify duplica-
tion of benefits, according to the gen-
eral policy guidance of the Federal
Emergency Management Agency. The
agencies shall establish appropriate
agency policies and procedures to pre-
vent duplication of benefits.

(2) Major disaster and emergency as-
sistance provided to individuals and
families under the Act, and comparable
disaster assistance provided by States,
local governments, and disaster assist-

ance organizations, is not considered as
income or a resource when determining
eligibility for or benefit levels under
federally funded income assistance or
resource-tested programs. Examples of
federally funded income assistance or
resource-tested programs are the food
stamp program and welfare assistance
programs.

(c) FEMA policy. It is FEMA policy:
(1) To prevent duplication of benefits

between its own programs and insur-
ance benefits, and between its own pro-
grams and other disaster assistance.
Assistance under the Act may be pro-
vided in instances where the applicant
has not received other benefits to
which he/she may be entitled by the
time of application and if the applicant
agrees to repay all duplicated assist-
ance to the agency providing the Fed-
eral assistance;

(2) To examine a debt resulting from
duplication to determine that the like-
lihood of collecting the debt and the
best interests of the Federal Govern-
ment justify taking the necessary re-
covery actions to remedy duplication
which has occurred when other assist-
ance has become available;

(3) To assure uniformity in pre-
venting duplication of benefits, by con-
sulting with other Federal agencies
and by performing selected quality
control reviews, that the other disaster
relief agencies establish and follow
policies and procedures to prevent and
remedy duplication among their pro-
grams, other programs, and insurance
benefits; and

(4) To coordinate the effort of agen-
cies providing assistance so that each
agency understands the prevention and
remedial policies of the others and is
able to fulfill its own responsibilities
regarding duplication of benefits.

(d) Guidance to prevent duplication of
benefits. (1) Delivery sequence. FEMA
provides the following policy and pro-
cedural guidance to ensure uniformity
in preventing duplication of benefits.

(i) Duplication occurs when an agen-
cy has provided assistance which was
the primary responsibility of another
agency, and the agency with primary
responsibility later provides assist-
ance. A delivery sequence establishes
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the order in which disaster relief agen-
cies and organizations provide assist-
ance. The specific sequence, in accord-
ance with the mandates of the assist-
ance programs, is to be generally fol-
lowed in the delivery of assistance.

(ii) When the delivery sequence has
been disrupted, the disrupting agency
is responsible for rectifying the dupli-
cation. The delivery sequence pertains
to that period of time in the recovery
phase when most of the traditional dis-
aster assistance programs are avail-
able.

(2) The delivery sequence is, in order
of delivery:

(i) Volunteer agencies’ emergency as-
sistance (except expendable items such
as clothes, linens, and basic kitchen-
ware); insurance (including flood insur-
ance);

(ii) Temporary housing assistance (to
include provision of a housing unit and
minimal repairs);

(iii) Small Business Administration
and Farmers Home Administration dis-
aster loans;

(iv) Individuals and Family Grant
program assistance;

(v) Volunteer agencies’ ‘‘additional
assistance’’ programs; and

(vi) The ‘‘Cora Brown Fund.’’
(3) Two significant points about the

delivery sequence are that:
(i) Each assistance agency should, in

turn, offer and be responsible for deliv-
ering assistance without regard to du-
plication with a program later in the
sequence; and

(ii) The sequence itself determines
what types of assistance can duplicate
other assistance (i.e., a Federal pro-
gram can duplicate insurance benefits,
however, insurance benefits cannot du-
plicate the Federal assistance). An
agency’s position in the sequence de-
termines the order in which it should
provide assistance and what other re-
sources it must consider before it does
so.

(4) If following the delivery sequence
concept would adversely affect the
timely receipt of essential assistance
by a disaster victim, an agency may
offer assistance which is the primary
responsibility of another agency. There
also may be cases when an agency
(Agency B) delivers assistance which is
normally the primary responsibility of

another agency (Agency A) because
Agency A has, for good cause, denied
assistance. After the assistance is de-
livered, Agency A reopens the case. If
the primary response Agency A then
provides assistance, that Agency A is
responsible for coordinating with Agen-
cy B to either:

(i) Assist Agency B in preventing the
duplication of benefits, or

(ii) In the case where the disaster vic-
tim has refused assistance from Agency
A, notify Agency B that it must re-
cover assistance previously provided.

(e) Program guidance—(1) Programs
under the Act vs. other agency assistance.
(i) In making an eligibility determina-
tion, the FEMA Regional Director, in
the case of federally operated pro-
grams, or the State, in the case of
State operated programs, shall deter-
mine whether assistance is the primary
responsibility of another agency to
provide, according to the delivery se-
quence; and determine whether that
primary response agency can provide
assistance in a timely way.

(ii) If it is determined that timely as-
sistance can be provided by the agency
with primary responsibility, refrain
from providing assistance under the
Act. If it is determined that assistance
from the agency with primary respon-
sibility will be delayed, assistance
under the Act may be provided, but
then must be recovered from the appli-
cant when the other assistance be-
comes available.

(2) Programs under the Act vs. insur-
ance. In making an eligibility deter-
mination, the FEMA Regional Director
or State shall:

(i) Remind the applicant about his/
her responsibility to pursue an ade-
quate settlement. The applicant must
provide information concerning insur-
ance recoveries.

(ii) Determine whether the appli-
cant’s insurance settlement will be suf-
ficient to cover the loss or need with-
out disaster assistance; and

(iii) Determine whether insurance
benefits (including flood insurance)
will be provided in a timely way. Where
flood insurance is involved, the Re-
gional Director shall coordinate with
the Federal Insurance Administration.
The purpose of this coordination is to
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obtain information about flood insur-
ance coverage and settlements.

(3) Random sample. Each disaster as-
sistance agency is responsible for pre-
venting and rectifying duplication of
benefits under the coordination of the
Federal Coordinating Officer (FCO) and
the general authority of section 312. To
determine whether duplication has oc-
curred and established procedures have
been followed, the Regional Director
shall, within 90 days after the close of
the disaster assistance programs appli-
cation period, for selected disaster dec-
larations, examine on a random sample
basis, FEMA’s and other government
and voluntary agencies’ case files and
document the findings in writing.

(4) Duplication when assistance under
the Act is involved. If duplication is dis-
covered, the Regional Director shall
determine whether the duplicating
agency followed its own remedial pro-
cedures.

(i) If the duplicating agency followed
its procedures and was successful in
correcting the duplication, the Re-
gional Director will take no further ac-
tion. If the agency was not successful
in correcting the duplication, and the
Regional Director is satisfied that the
duplicating agency followed its reme-
dial procedures, no further action will
be taken.

(ii) If the duplicating agency did not
follow its duplication of benefits proce-
dures, or the Regional Director is not
satisfied that the procedures were fol-
lowed in an acceptable manner, then
the Regional Director shall provide an
opportunity for the agency to take the
required corrective action. If the agen-
cy cannot fulfill its responsibilities for
remedial action, the Regional Director
shall notify the recipient of the excess
assistance, and after examining the
debt, if it is determined that the likeli-
hood of collecting the debt and the best
interests of the Federal Government
justify taking the necessary recovery
actions, then take those recovery ac-
tions in conjunction with agency rep-
resentatives for each identified case in
the random sample (or larger universe,
at the Regional Director’s discretion).

(5) Duplication when assistance under
other authorities is involved. When the
random sample shows evidence that du-
plication has occurred and corrective

action is required, the Regional Direc-
tor and the FCO shall urge the dupli-
cating agency to follow its own proce-
dures to take corrective action, and
shall work with the agency toward that
end. Under his/her authority in section
312, the Regional Director shall require
the duplicating agency to report to
him/her on its attempt to correct the
duplications identified in the sample.

(f) Recovering FEMA funds: debt collec-
tion. Funds due to FEMA are recovered
in accordance with FEMA’s Debt Col-
lection Regulations (44 CFR part 11,
subpart C).

§§ 206.192–206.199 [Reserved]

Subpart G—Public Assistance
Project Administration

SOURCE: 55 FR 2304, Jan. 23, 1990, unless
otherwise noted.

§ 206.200 General.
(a) Purpose. This subpart establishes

procedures for the administration of
Public Assistance grants approved
under the provisions of the Stafford
Act.

(b) What policies apply to FEMA public
assistance grants? (1) The Stafford Act
requires that we deliver eligible assist-
ance as quickly and efficiently as pos-
sible consistent with Federal laws and
regulations. We expect the Grantee and
the subgrantee to adhere to Stafford
Act requirements and to these regula-
tions when administering our public
assistance grants.

(2) The regulations entitled ‘‘Uniform
Requirements for Grants and Coopera-
tive Agreements to State and Local
Governments,’’ published at 44 CFR
part 13, place requirements on the
State in its role as Grantee and gives
the Grantee discretion to administer
federal programs under their own pro-
cedures. We expect the Grantee to:

(i) Inform subgrantees about the sta-
tus of their applications, including no-
tifications of our approvals of Project
Worksheets and our estimates of when
we will make payments;

(ii) Pay the full amounts due to sub-
grantees as soon as practicable after
we approve payment, including the
State contribution required in the
FEMA-State Agreement; and
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(iii) Pay the State contribution con-
sistent with State laws.

[55 FR 2304, Jan. 23, 1990, as amended at 63
FR 64425, Nov. 20, 1998; 64 FR 55160, Oct. 12,
1999]

§ 206.201 Definitions used in this sub-
part.

(a) Applicant means a State agency,
local government, or eligible private
nonprofit organization, as identified in
Subpart H of this regulation, submit-
ting an application to the Grantee for
assistance under the State’s grant.

(b) Emergency work means that work
which must be done immediately to
save lives and to protect improved
property and public health and safety,
or to avert or lessen the threat of a
major disaster.

(c) Facility means any publicly or pri-
vately owned building, works, system,
or equipment, built or manufactured,
or an improved and maintained natural
feature. Land used for agricultural pur-
poses is not a facility.

(d) Grant means an award of financial
assistance. The grant award shall be
based on the total eligible Federal
share of all approved projects.

(e) Grantee means the government to
which a grant is awarded which is ac-
countable for the use of the funds pro-
vided. The grantee is the entire legal
entity even if only a particular compo-
nent of the entity is designated in the
grant award document. For purposes of
this regulation, except as noted in
§ 206.202, the State is the grantee.

(f) Hazard mitigation means any cost
effective measure which will reduce the
potential for damage to a facility from
a disaster event.

(g) Permanent work means that re-
storative work that must be performed
through repairs or replacement, to re-
store an eligible facility on the basis of
its predisaster design and current ap-
plicable standards.

(h) Predisaster design means the size
or capacity of a facility as originally
designed and constructed or subse-
quently modified by changes or addi-
tions to the original design. It does not
mean the capacity at which the facility
was being used at the time the major
disaster occurred if different from the
most recent designed capacity.

(i) A project is a logical grouping of
work required as a result of the de-
clared major disaster or emergency.
The scope of work and cost estimate
for a project are documented on a
Project Worksheet (FEMA Form 90–91).

(1) We must approve a scope of eligi-
ble work and an itemized cost estimate
before funding a project.

(2) A project may include eligible
work at several sites.

(j) Project approval means the process
in which the Regional Director, or des-
ignee, reviews and signs an approval of
work and costs on a Project Worksheet
or on a batch of Project Worksheets.
Such approval is also an obligation of
funds to the Grantee.

(k) Subgrant means an award of finan-
cial assistance under a grant by a
grantee to an eligible subgrantee.

(l) Subgrantee means the government
or other legal entity to which a
subgrant is awarded and which is ac-
countable to the grantee for the use of
the funds provided.

[55 FR 2304, Jan. 23, 1990, as amended at 63
FR 64425, Nov. 20, 1998; 64 FR 55160, Oct. 12,
1999]

§ 206.202 Application procedures.

(a) General. This section describes the
policies and procedures that we use to
process public assistance grants to
States. Under this section the State is
the Grantee. As Grantee you are re-
sponsible for processing subgrants to
applicants under 44 CFR parts 13, 14,
and 206, and your own policies and pro-
cedures.

(b) Grantee. You are the grant admin-
istrator for all funds provided under
the Public Assistance grant program.
Your responsibilities under this section
include:

(1) Providing technical advice and as-
sistance to eligible subgrantees;

(2) Providing State support for
project identification activities to in-
clude small and large project formula-
tion and the validation of small
projects;

(3) Ensuring that all potential appli-
cants are aware of available public as-
sistance; and

(4) Submitting documents necessary
for the award of grants.
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(c) Request for Public Assistance (Re-
quest). The Grantee must send a com-
pleted Request (FEMA Form 90–49) to
the Regional Director for each appli-
cant who requests public assistance.
You must send Requests to the Regional
Director within 30 days after designa-
tion of the area where the damage oc-
curred.

(d) Project Worksheets. (1) An appli-
cant’s authorized local representative
is responsible for representing the ap-
plicant and for ensuring that the appli-
cant has identified all eligible work
and submitted all costs for disaster-re-
lated damages for funding.

(i) We or the applicant, assisted by
the State as appropriate, will prepare a
Project Worksheet (FEMA Form 90–91)
for each project. The Project Work-
sheet must identify the eligible scope
of work and must include a quan-
titative estimate for the eligible work.

(ii) The applicant will have 60 days
following its first substantive meeting
with us to identify and to report dam-
age to us.

(2) When the estimated cost of work
on a project is less than $1,000, that
work is not eligible and we will not ap-
prove a Project Worksheet for the
project. Periodically we will review
this minimum approval amount for a
Project Worksheet and, if needed, will
adjust the amount by regulation.

(e) Grant approval. (1) Before we obli-
gate any funds to the State, the Grant-
ee must complete and send to the Re-
gional Director a Standard Form (SF)
424, Application for Federal Assistance,
and a SF 424D, Assurances for Con-
struction Programs. After we receive
the SF 424 and SF 424D, the Regional
Director will obligate funds to the
Grantee based on the approved Project
Worksheets. The Grantee will then ap-
prove subgrants based on the Project
Worksheets approved for each appli-
cant.

(2) When the applicant submits the
Project Worksheets, we will have 45
days to obligate Federal funds. If we
have a delay beyond 45 days we will ex-
plain the delay to the Grantee.

(f) Exceptions. The following are ex-
ceptions to the procedures and time
limitations outlined in paragraphs (c),
(d), and (e) of this section.

(1) Grant applications. An Indian tribe
or authorized tribal organization may
submit a SF 424 directly to the RD
when the Act authorizes assistance and
a State is legally unable to assume the
responsibilities that these regulations
prescribe.

(2) Time limitations. The RD may ex-
tend the time limitations shown in
paragraphs (c) and (d) of this section
when the Grantees justifies and makes
a request in writing. The justification
must be based on extenuating
circustances beyond the grantee’s or
subgrantee’s control.

[64 FR 55160, Oct. 12, 1999]

§ 206.203 Federal grant assistance.
(a) General. This section describes the

types and extent of Federal funding
available under State disaster assist-
ance grants, as well as limitations and
special procedures applicable to each.

(b) Cost sharing. All projects approved
under State disaster assistance grants
will be subject to the cost sharing pro-
visions established in the FEMA-State
Agreement and the Stafford Act.

(c) Project funding—(1) Large projects.
When the approved estimate of eligible
costs for an individual project is $35,000
or greater, Federal funding shall equal
the Federal share of the actual eligible
costs documented by a grantee. Such
$35,000 amount shall be adjusted annu-
ally to reflect changes in the Consumer
Price Index for All Urban Consumers
published by the Department of Labor.

(2) Small projects. When the approved
estimate of costs for an individual
project is less than $35,000, Federal
funding shall equal the Federal share
of the approved estimate of eligible
costs. Such $35,000 amount shall be ad-
justed annually as indicated in para-
graph (c)(1) of this section.

(d) Funding options—(1) Improved
projects. If a subgrantee desires to
make improvements, but still restore
the predisaster function of a damaged
facility, the Grantee’s approval must
be obtained. Federal funding for such
improved projects shall be limited to
the Federal share of the approved esti-
mate of eligible costs.

(2) Alternate projects. In any case
where a subgrantee determines that
the public welfare would not be best
served by restoring a damaged public
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facility or the function of that facility,
the Grantee may request that the RD
approve an alternate project.

(i) The alternate project option may
be taken only on permanent restora-
tive work.

(ii) Federal funding for such alter-
nate projects will be 75 percent of the
Federal share of the approved Federal
estimate of eligible costs.

(iii) If soil instability at the alter-
nate project site makes the repair, res-
toration or replacement of a State or
local government-owned or -controlled
facility infeasible, the Federal funding
for such an alternate project will be 90
percent of the Federal share of the ap-
proved Federal estimate of eligible
costs.

(iv) Funds contributed for alternate
projects may be used to repair or ex-
pand other selected public facilities, to
construct new facilities, or to fund haz-
ard mitigation measures. These funds
may not be used to pay the nonFederal
share of any project, nor for any oper-
ating expense.

(v) Prior to the start of construction
of any alternate project the Grantee
shall submit for approval by the RD
the following: a description of the pro-
posed alternate project(s); a schedule
of work; and the projected cost of the
project(s). The Grantee shall also pro-
vide the necessary assurances to docu-
ment compliance with special require-
ments, including, but not limited to
floodplain management, environmental
assessment, hazard mitigation, protec-
tion of wetlands, and insurance.

[55 FR 2304, Jan. 23, 1990, as amended at 66
FR 22444, May 4, 2001]

§ 206.204 Project performance.

(a) General. This section describes the
policies and procedures applicable dur-
ing the performance of eligible work.

(b) Advances of funds. Advances of
funds will be made in accordance with
44 CFR 13.21, Payment.

(c) Time limitations for completion of
work—(1) Deadlines. The project com-
pletion deadlines shown below are set
from the date that a major disaster or
emergency is declared and apply to all
projects approved under State disaster
assistance grants.

COMPLETION DEADLINES

Type of work Months

Debris clearance ...................................................... 6
Emergency work ...................................................... 6
Permanent work ....................................................... 18

(2) Exceptions. (i) The Grantee may
impose lesser deadlines for the comple-
tion of work under paragraph (c)(1) of
this section if considered appropriate.

(ii) Based on extenuating cir-
cumstances or unusual project require-
ments beyond the control of the sub-
grantee, the Grantee may extend the
deadlines under paragraph (c)(1) of this
section for an additional 6 months for
debris clearance and emergency work
and an additional 30 months, on a
project by project basis for permanent
work.

(d) Requests for time extensions. Re-
quests for time extensions beyond the
Grantee’s authority shall be submitted
by the Grantee to the RD and shall in-
clude the following:

(1) The dates and provisions of all
previous time extensions on the
project; and

(2) A detailed justification for the
delay and a projected completion date.
The RD shall review the request and
make a determination. The Grantee
shall be notified of the RD’s determina-
tion in writing. If the RD approves the
request, the letter shall reflect the ap-
proved completion date and any other
requirements the RD may determine
necessary to ensure that the new com-
pletion date is met. If the RD denies
the time extension request, the grantee
may, upon completion of the project,
be reimbursed for eligible project costs
incurred only up to the latest approved
completion date. If the project is not
completed, no Federal funding will be
provided for that project.

(e) Cost Overruns. (1) During the exe-
cution of approved work a subgrantee
may find that the actual project costs
exceed the approved Project Worksheet
estimates. Such cost overruns nor-
mally fall into the following three cat-
egories:

(i) Variations in unit prices;
(ii) Change in the scope of eligible

work; or
(iii) Delays in timely starts or com-

pletion of eligible work.
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(2) The subgrantee must evaluate
each cost overrun and, when justified,
submit a request for additional funding
through the Grantee to the RD for a
final determination. All requests for
the RD’s approval will contain suffi-
cient documentation to support the eli-
gibility of all claimed work and costs.
The Grantee must include a written
recommendation when forwarding the
request. The RD will notify the Grant-
ee in writing of the final determina-
tion. FEMA will not normally review
an overrun for an individual small
project. The normal procedure for
small projects will be that when a sub-
grantee discovers a significant overrun
related to the total final cost for all
small projects, the subgrantee may
submit an appeal for additional funding
in accordance with § 206.206, within 60
days following the completion of all its
small projects.

(f) Progress reports. Progress reports
will be submitted by the Grantee to the
RD quarterly. The RD and Grantee
shall negotiate the date for submission
of the first report. Such reports will de-
scribe the status of those projects on
which a final payment of the Federal
share has not been made to the grantee
and outline any problems or cir-
cumstances expected to result in non-
compliance with the approved grant
conditions.

[55 FR 2304, Jan. 23, 1990; 55 FR 5458, Feb. 15,
1990, as amended at 64 FR 55161, Oct. 12, 1999]

§ 206.205 Payment of claims.
(a) Small Projects. Final payment of

the Federal share of these projects will
be made to the Grantee upon approval
of the Project Worksheet. The Grantee
will make payment of the Federal
share to the subgrantee as soon as
practicable after Federal approval of
funding. Before the closeout of the dis-
aster contract, the Grantee must cer-
tify that all such projects were com-
pleted in accordance with FEMA ap-
provals and that the State contribu-
tion to the non-Federal share, as speci-
fied in the FEMA-State Agreement,
has been paid to each subgrantee. Such
certification is not required to specify
the amount spent by a subgrantee on
small projects. The Federal payment
for small projects shall not be reduced
if all of the approved funds are not

spent to complete a project. However,
failure to complete a project may re-
quire that the Federal payment be re-
funded.

(b) Large projects. (1) The Grantee
shall make an accounting to the RD of
eligible costs for each approved large
project. In submitting the accounting
the Grantee shall certify that reported
costs were incurred in the performance
of eligible work, that the approved
work was completed, that the project
is in compliance with the provisions of
the FEMA-State Agreement, and that
payments for that project have been
made in accordance with 44 CFR 13.21,
Payments. Each large project shall be
submitted as soon as practicable after
the subgrantee has completed the ap-
proved work and requested payment.

(2) The RD shall review the account-
ing to determine the eligible amount of
reimbursement for each large project
and approve eligible costs. If a discrep-
ancy between reported costs and ap-
proved funding exists, the RD may con-
duct field reviews to gather additional
information. If discrepancies in the
claim cannot be resolved through a
field review, a Federal audit may be
conducted. If the RD determines that
eligible costs exceed the initial ap-
proval, he/she will obligate additional
funds as necessary.

[55 FR 2304, Jan. 23, 1990, as amended at 64
FR 55161, Oct. 12, 1999]

§ 206.206 Appeals.
An eligible applicant, subgrantee, or

grantee may appeal any determination
previously made related to an applica-
tion for or the provision of Federal as-
sistance according to the procedures
below.

(a) Format and Content. The applicant
or subgrantee will make the appeal in
writing through the grantee to the Re-
gional Director. The grantee shall re-
view and evaluate all subgrantee ap-
peals before submission to the Regional
Director. The grantee may make grant-
ee-related appeals to the Regional Di-
rector. The appeal shall contain docu-
mented justification supporting the ap-
pellant’s position, specifying the mone-
tary figure in dispute and the provi-
sions in Federal law, regulation, or pol-
icy with which the appellant believes
the initial action was inconsistent.
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(b) Levels of Appeal. (1) The Regional
Director will consider first appeals for
public assistance-related decisions
under subparts A through L of this
part.

(2) The Associate Director/Executive
Associate Director for Response and
Recovery will consider appeals of the
Regional Director’s decision on any
first appeal under paragraph (b)(1) of
this section.

(c) Time Limits. (1) Appellants must
file appeals within 60 days after receipt
of a notice of the action that is being
appealed.

(2) The grantee will review and for-
ward appeals from an applicant or sub-
grantee, with a written recommenda-
tion, to the Regional Director within 60
days of receipt.

(3) Within 90 days following receipt of
an appeal, the Regional Director (for
first appeals) or Associate Director/Ex-
ecutive Associate Director (for second
appeals) will notify the grantee in writ-
ing of the disposition of the appeal or
of the need for additional information.
A request by the Regional Director or
Associate Director/Executive Associate
Director for additional information
will include a date by which the infor-
mation must be provided. Within 90
days following the receipt of the re-
quested additional information or fol-
lowing expiration of the period for pro-
viding the information, the Regional
Director or Associate Director/Execu-
tive Associate Director will notify the
grantee in writing of the disposition of
the appeal. If the decision is to grant
the appeal, the Regional Director will
take appropriate implementing action.

(d) Technical Advice. In appeals in-
volving highly technical issues, the Re-
gional Director or Associate Director/
Executive Associate Director may, at
his or her discretion, submit the appeal
to an independent scientific or tech-
nical person or group having expertise
in the subject matter of the appeal for
advice or recommendation. The period
for this technical review may be in ad-
dition to other allotted time periods.
Within 90 days of receipt of the report,
the Regional Director or Associate Di-
rector/Executive Associate Director
will notify the grantee in writing of
the disposition of the appeal.

(e) Transition. (1) This rule is effec-
tive for all appeals pending on and ap-
peals from decisions issued on or after
May 8, 1998, except as provided in para-
graph (e)(2) of this section.

(2) Appeals pending from a decision
of an Associate Director/Executive As-
sociate Director before May 8, 1998 may
be appealed to the Director in accord-
ance with 44 CFR 206.440 as it existed
before May 8, 1998 (44 CFR, revised as of
October 1, 1997).

(3) The decision of the FEMA official
at the next higher appeal level shall be
the final administrative decision of
FEMA.

[63 FR 17110, Apr. 8, 1998; 63 FR 24970, May 6,
1998]

§ 206.207 Administrative and audit re-
quirements.

(a) General. Uniform administrative
requirements which are set forth in 44
CFR part 13 apply to all disaster assist-
ance grants and subgrants.

(b) State administrative plan. (1) The
State shall develop a plan for the ad-
ministration of the Public Assistance
program that includes at a minimum,
the items listed below:

(i) The designation of the State agen-
cy or agencies which will have the re-
sponsibility for program administra-
tion.

(ii) The identification of staffing
functions in the Public Assistance pro-
gram, the sources of staff to fill these
functions, and the management and
oversight responsibilities of each.

(iii) Procedures for:
(A) Notifying potential applicants of

the availability of the program;
(B) Conducting briefings for potential

applicants and application procedures,
program eligibility guidance and pro-
gram deadlines;

(C) Assisting FEMA in determining
applicant eligibility;

(D) Participating with FEMA in con-
ducting damage surveys to serve as a
basis for obligations of funds to sub-
grantees;

(E) Participating with FEMA in the
establishment of hazard mitigation and
insurance requirements;

(F) Processing appeal requests, re-
quests for time extensions and requests
for approval of overruns, and for proc-
essing appeals of grantee decisions;

VerDate 11<MAY>2000 13:17 Oct 17, 2001 Jkt 194174 PO 00000 Frm 00444 Fmt 8010 Sfmt 8010 Y:\SGML\194174T.XXX pfrm09 PsN: 194174T



445

Federal Emergency Management Agency § 206.208

(G) Compliance with the administra-
tive requirements of 44 CFR parts 13
and 206;

(H) Compliance with the audit re-
quirements of 44 CFR part 14;

(I) Processing requests for advances
of funds and reimbursement; and

(J) Determining staffing and budg-
eting requirements necessary for prop-
er program management.

(2) The Grantee may request the RD
to provide technical assistance in the
preparation of such administrative
plan.

(3) In accordance with the Interim
Rule published March 21, 1989, the
Grantee was to have submitted an ad-
ministrative plan to the RD for ap-
proval by September 18, 1989. An ap-
proved plan must be on file with FEMA
before grants will be approved in a fu-
ture major disaster. Thereafter, the
Grantee shall submit a revised plan to
the RD annually. In each disaster for
which Public Assistance is included,
the RD shall request the Grantee to
prepare any amendments required to
meet current policy guidance.

(4) The Grantee shall ensure that the
approved administrative plan is incor-
porated into the State emergency plan.

(c) Audit—(1) Nonfederal audit. For
grantees or subgrantees, requirements
for nonfederal audit are contained in
FEMA regulations at 44 CFR part 14 or
OMB Circular A–110 as appropriate.

(2) Federal audit. In accordance with
44 CFR part 14, appendix A, para. 10,
FEMA may elect to conduct a Federal
audit of the disaster assistance grant
or any of the subgrants.

[55 FR 2304, Jan. 23, 1990; 55 FR 5458, Feb. 15,
1990]

§ 206.208 Direct Federal assistance.
(a) General. When the State and local

government lack the capability to per-
form or to contract for eligible emer-
gency work and/or debris removal,
under sections 402(4), 403 or 407 of the
Act, the Grantee may request that the
work be accomplished by a Federal
agency. Such assistance is subject to
the cost sharing provisions outlined in
§ 206.203(b) of this subpart. Direct Fed-
eral assistance is also subject to the
eligibility criteria contained in Sub-
part H of these regulations. FEMA will
reimburse other Federal agencies in ac-

cordance with Subpart A of these regu-
lations.

(b) Requests for assistance. All re-
quests for direct Federal assistance
shall be submitted by the Grantee to
the RD and shall include:

(1) A written agreement that the
State will:

(i) Provide without cost to the
United States all lands, easements and
rights-of-ways necessary to accomplish
the approved work;

(ii) Hold and save the United States
free from damages due to the requested
work, and shall indemnify the Federal
Government against any claims arising
from such work;

(iii) Provide reimbursement to FEMA
for the nonFederal share of the cost of
such work in accordance with the pro-
visions of the FEMA-State Agreement;
and

(iv) Assist the performing Federal
agency in all support and local juris-
dictional matters.

(2) A statement as to the reasons the
State and the local government cannot
perform or contract for performance of
the requested work.

(3) A written agreement from an eli-
gible applicant that such applicant will
be responsible for the items in subpara-
graph (b)(1) (i) and (ii) of this section,
in the event that a State is legally un-
able to provide the written agreement.

(c) Implementation. (1) If the RD ap-
proves the request, a mission assign-
ment will be issued to the appropriate
Federal agency. The mission assign-
ment letter to the agency will define
the scope of eligible work, the esti-
mated cost of the eligible work and the
billing period frequency. The Federal
agency must not exceed the approved
funding limit without the authoriza-
tion of the RD.

(2) If all or any part of the requested
work falls within the statutory author-
ity of another Federal agency, the RD
shall not approve that portion of the
work. In such case, the unapproved
portion of the request will be referred
to the appropriate agency for action.

(d) Time limitation. The time limita-
tion for completion of work by a Fed-
eral agency under a mission assign-
ment is 60 days after the President’s
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declaration. Based on extenuating cir-
cumstances or unusual project require-
ments, the RD may extend this time
limitation.

(e) Project management. (1) The per-
forming Federal agency shall ensure
that the work is completed in accord-
ance with the RD’s approved scope of
work, costs and time limitations. The
performing Federal agency shall also
keep the RD and Grantee advised of
work progress and other project devel-
opments. It is the responsibility of the
performing Federal agency to ensure
compliance with applicable Federal,
State and local legal requirements. A
final inspection report will be com-
pleted upon termination of all direct
Federal assistance work. Final inspec-
tion reports shall be signed by a rep-
resentative of the performing Federal
agency and the State. Once the final el-
igible cost is determined (including
Federal agency overhead), the State
will be billed for the nonFederal share
of the mission assignment in accord-
ance with the cost sharing provisions
of the FEMA-State Agreement.

(2) Pursuant to the agreements pro-
vided in the request for assistance the
Grantee shall assist the performing
Federal agency in all State and local
jurisdictional matters. These matters
include securing local building permits
and rights of entry, control of traffic
and pedestrians, and compliance with
local building ordinances.

[55 FR 2304, Jan. 23, 1990, as amended at 64
FR 55161, Oct. 12, 1999]

§§ 206.209–206.219 [Reserved]

Subpart H—Public Assistance
Eligibility

SOURCE: 55 FR 2307, Jan. 23, 1990, unless
otherwise noted.

§ 206.220 General.
This subpart provides policies and

procedures for determinations of eligi-
bility of applicants for public assist-
ance, eligibility of work, and eligibility
of costs for assistance under sections
402, 403, 406, 407, 418, 419, 421(d), 502 and
503 of the Stafford Act. Assistance
under this subpart must also conform
to requirements of 44 CFR part 206,
subparts G—Public Assistance Project

Administration, I—Public Assistance
Insurance Requirements, J—Coastal
Barrier Resources Act, and M—Hazard
Mitigation Planning. Regulations
under 44 CFR part 9—Floodplain Man-
agement and 44 CFR part 10—Environ-
mental Considerations, also apply to
this assistance.

§ 206.221 Definitions.

(a) Educational institution means:
(1) Any elementary school as defined

by section 801(c) of the Elementary and
Secondary Education Act of 1965; or

(2) Any secondary school as defined
by section 801(h) of the Elementary and
Secondary Education Act of 1965; or

(3) Any institution of higher edu-
cation as defined by section 1201 of the
Higher Education Act of 1965.

(b) Force account means an appli-
cant’s own labor forces and equipment.

(c) Immediate threat means the threat
of additional damage or destruction
from an event which can reasonably be
expected to occur within five years.

(d) Improved property means a struc-
ture, facility or item of equipment
which was built, constructed or manu-
factured. Land used for agricultural
purposes is not improved property.

(e) Private nonprofit facility means
any private nonprofit educational, util-
ity, emergency, medical, or custodial
care facility, including a facility for
the aged or disabled, and other facility
providing essential governmental type
services to the general public, and such
facilities on Indian reservations. Fur-
ther definition is as follows:

(1) Educational facilities means class-
rooms plus related supplies, equipment,
machinery, and utilities of an edu-
cational institution necessary or ap-
propriate for instructional, administra-
tive, and support purposes, but does
not include buildings, structures and
related items used primarily for reli-
gious purposes or instruction.

(2) Utility means buildings, struc-
tures, or systems of energy, commu-
nication, water supply, sewage collec-
tion and treatment, or other similar
public service facilities.

(3) Irrigation facility means those fa-
cilities that provide water for essential
services of a governmental nature to
the general public. Irrigation facilities
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include water for fire suppression, gen-
erating and supplying electricity, and
drinking water supply; they do not in-
clude water for agricultural purposes.

(4) Emergency facility means those
buildings, structures, equipment, or
systems used to provide emergency
services, such as fire protection, ambu-
lance, or rescue, to the general public,
including the administrative and sup-
port facilities essential to the oper-
ation of such emergency facilities even
if not contiguous.

(5) Medical facility means any hos-
pital, outpatient facility, rehabilita-
tion facility, or facility for long term
care as such terms are defined in sec-
tion 645 of the Public Health Service
Act (42 U.S.C. 2910) and any similar fa-
cility offering diagnosis or treatment
of mental or physical injury or disease,
includng the administrative and sup-
port facilities essential to the oper-
ation of such medical facilities even if
not contiguous.

(6) Custodial care facility means those
buildings, structures, or systems in-
cluding those for essential administra-
tion and support, which are used to
provide institutional care for persons
who require close supervision and some
physical constraints on their daily ac-
tivities for their self-protection, but do
not require day-to-day medical care.

(7) Other essential governmental service
facility means museums, zoos, commu-
nity centers, libraries, homeless shel-
ters, senior citizen centers, rehabilita-
tion facilities, shelter workshops and
facilities which provide health and
safety services of a governmental na-
ture. All such facilities must be open
to the general public.

(f) Private nonprofit organization
means any nongovernmental agency or
entity that currently has:

(1) An effective ruling letter from the
U.S. Internal Revenue Service, grant-
ing tax exemption under sections
501(c), (d), or (e) of the Internal Rev-
enue Code of 1954, or

(2) Satisfactory evidence from the
State that the nonrevenue producing
organization or entity is a nonprofit
one organized or doing business under
State law.

(g) Public entity means an organiza-
tion formed for a public purpose whose
direction and funding are provided by

one or more political subdivisions of
the State.

(h) Public facility means the following
facilities owned by a State or local
government: any flood control, naviga-
tion, irrigation, reclamation, public
power, sewage treatment and collec-
tion, water supply and distribution,
watershed development, or airport fa-
cility; any non-Federal aid, street,
road, or highway; and any other public
building, structure, or system, includ-
ing those used for educational, rec-
reational, or cultural purposes; or any
park.

(i) Standards means codes, specifica-
tions or standards required for the con-
struction of facilities.

[55 FR 2307, Jan. 23, 1990, as amended at 58
FR 47994, Sept. 14, 1993; 66 FR 22445, May 4,
2001]

§ 206.222 Applicant eligibility.
The following entities are eligible to

apply for assistance under the State
public assistance grant:

(a) State and local governments.
(b) Private non-profit organizations

or institutions which own or operate a
private nonprofit facility as defined in
§ 205.221(e).

(c) Indian tribes or authorized tribal
organizations and Alaska Native vil-
lages or organizations, but not Alaska
Native Corporations, the ownership of
which is vested in private individuals.

§ 206.223 General work eligibility.
(a) General. To be eligible for finan-

cial assistance, an item of work must:
(1) Be required as the result of the

major disaster event,
(2) Be located within a designated

disaster area, and
(3) Be the legal responsibility of an

eligible applicant.
(b) Private nonprofit facilities. To be

eligible, all private nonprofit facilities
must be owned and operated by an or-
ganization meeting the definition of a
private nonprofit organization [see
§ 206.221(f)].

(c) Public entities. Facilities belonging
to a public entity may be eligible for
assistance when the application is sub-
mitted through the State or a political
subdivision of the State.

(d) Facilities serving a rural community
or unincorporated town or village. To be
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eligible for assistance, a facility not
owned by an eligible applicant, as de-
fined in § 206.222, must be owned by a
private nonprofit organization; and
provide an essential governmental
service to the general public. Applica-
tions for these facilities must be sub-
mitted through a State or political
subdivision of the State.

(e) Negligence. No assistance will be
provided to an applicant for damages
caused by its own negligence. If neg-
ligence by another party results in
damages, assistance may be provided,
but will be conditioned on agreement
by the applicant to cooperate with
FEMA in all efforts necessary to re-
cover the cost of such assistance from
the negligent party.

§ 206.224 Debris removal.
(a) Public interest. Upon determina-

tion that debris removal is in the pub-
lic interest, the Regional Director may
provide assistance for the removal of
debris and wreckage from publicly and
privately owned lands and waters. Such
removal is in the public interest when
it is necessary to:

(1) Eliminate immediate threats to
life, public health, and safety; or

(2) Eliminate immediate threats of
significant damage to improved public
or private property; or

(3) Ensure economic recovery of the
affected community to the benefit of
the community-at-large; or

(4) Mitigate the risk to life and prop-
erty by removing substantially dam-
aged structures and associated appur-
tenances as needed to convert property
acquired through a FEMA hazard miti-
gation program to uses compatible
with open space, recreation, or wet-
lands management practices. Such re-
moval must be completed within two
years of the declaration date, unless
the Associate Director for Readiness,
Response and Recovery extends this pe-
riod.

(b) Debris removal from private prop-
erty. When it is in the public interest
for an eligible applicant to remove de-
bris from private property in urban,
suburban and rural areas, including
large lots, clearance of the living, rec-
reational and working area is eligible
except those areas used for crops and
livestock or unused areas.

(c) Assistance to individuals and private
organizations. No assistance will be pro-
vided directly to an individual or pri-
vate organization, or to an eligible ap-
plicant for reimbursement of an indi-
vidual or private organization, for the
cost of removing debris from their own
property. Exceptions to this are those
private nonprofit organizations oper-
ating eligible facilities.

[55 FR 2307, Jan. 23, 1990, as amended at 66
FR 33901, June 26, 2001]

§ 206.225 Emergency work.
(a) General. (1) Emergency protective

measures to save lives, to protect pub-
lic health and safety, and to protect
improved property are eligible.

(2) In determining whether emer-
gency work is required, the Regional
Director may require certification by
local State, and/or Federal officials
that a threat exists, including identi-
fication and evaluation of the threat
and recommendations of the emer-
gency work necessary to cope with the
threat.

(3) In order to be eligible, emergency
protective measures must:

(i) Eliminate or lessen immediate
threats to live, public health or safety;
or

(ii) Eliminate or lessen immediate
threats of significant additional dam-
age to improved public or private prop-
erty through measures which are cost
effective.

(b) Emergency access. An access facil-
ity that is not publicly owned or is not
the direct responsibility of an eligible
applicant for repair or maintenance
may be eligible for emergency repairs
or replacement provided that emer-
gency repair or replacement of the fa-
cility economically eliminates the
need for temporary housing. The work
will be limited to that necessary for
the access to remain passable through
events which can be considered an im-
mediate threat. The work must be per-
formed by an eligible applicant and
will be subject to cost sharing require-
ments.

(c) Emergency communications. Emer-
gency communications necessary for
the purpose of carrying out disaster re-
lief functions may be established and
may be made available to State and
local government officials as deemed
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appropriate. Such communications are
intended to supplement but not replace
normal communications that remain
operable after a major disaster. FEMA
funding for such communications will
be discontinued as soon as the needs
have been met.

(d) Emergency public transportation.
Emergency public transportation to
meet emergency needs and to provide
transportation to public places and
such other places as necessary for the
community to resume its normal pat-
tern of life as soon as possible is eligi-
ble. Such transportation is intended to
supplement but not replace predisaster
transportation facilities that remain
operable after a major disaster. FEMA
funding for such transportation will be
discontinued as soon as the needs have
been met.

§ 206.226 Restoration of damaged fa-
cilities.

Work to restore eligible facilities on
the basis of the design of such facilities
as they existed immediately prior to
the disaster and in conformity with the
following is eligible:

(a) Assistance under other Federal
agency (OFA) programs. (1) Generally,
disaster assistance will not be made
available under the Stafford Act when
another Federal agency has specific au-
thority to restore facilities damaged or
destroyed by an event which is de-
clared a major disaster.

(2) An exception to the policy de-
scribed in paragraph (a)(1) of this sec-
tion exists for public elementary and
secondary school facilities which are
otherwise eligible for assistance from
the Department of Education (ED)
under 20 U.S.C. 241–1 and 20 U.S.C. 646.
Such facilities are also eligible for as-
sistance from FEMA under the Stafford
Act, and grantees shall accept applica-
tions from local educational agencies
for assistance under the Stafford Act.

(3) The exception does not cover pay-
ment of increased current operating ex-
penses or replacement of lost revenues
as provided in 20 U.S.C. 241–1(a) and im-
plemented by 34 CFR 219.14. Such as-
sistance shall continue to be granted
and administered by the Department of
Education.

(b) Private nonprofit facilities. Eligible
private nonprofit facilities may receive
funding under the following conditions:

(1) The facility provides critical serv-
ices, which include power, water (in-
cluding water provided by an irrigation
organization or facility in accordance
with § 206.221(e)(3)), sewer services,
wastewater treatment, communica-
tions, emergency medical care, fire de-
partment services, emergency rescue,
and nursing homes; or

(2) The private nonprofit organiza-
tion not falling within the criteria of
§ 206.226(b)(1) has applied for a disaster
loan under section 7(b) of the Small
Business Act (15 U.S.C.636(b)) and

(i) The Small Business Administra-
tion has declined the organization’s ap-
plication; or

(ii) Has eligible damages greater than
the maximum amount of the loan for
which it is eligible, in which case the
excess damages are eligible for FEMA
assistance.

(c) Standards. For the costs of Fed-
eral, State, and local repair or replace-
ment standards which change the
predisaster construction of facility to
be eligible, the standards must:

(1) Apply to the type of repair or res-
toration required;

(Standards may be different for new
construction and repair work)

(2) Be appropriate to the predisaster
use of the facility;

(3)(i) Be found reasonable, in writing,
and formally adopted and implemented
by the State or local government on or
before the disaster declaration date or
be a legal Federal requirement applica-
ble to the type of restoration.

(ii) This paragraph (b) applies to
local governments on January 1, 1999
and to States on January 1, 2000. Until
the respective applicability dates, the
standards must be in writing and for-
mally adopted by the applicant prior to
project approval or be a legal Federal
or State requirement applicable to the
type of restoration.

(4) Apply uniformly to all similar
types of facilities within the jurisdic-
tion of owner of the facility; and

(5) For any standard in effect at the
time of a disaster, it must have been
enforced during the time it was in ef-
fect.
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(d) Hazard mitigation. In approving
grant assistance for restoration of fa-
cilities, the Regional Director may re-
quire cost effective hazard mitigation
measures not required by applicable
standards. The cost of any require-
ments for hazard mitigation placed on
restoration projects by FEMA will be
an eligible cost for FEMA assistance.

(e) Repair vs. replacement. (1) A facil-
ity is considered repairable when dis-
aster damages do not exceed 50 percent
of the cost of replacing a facility to its
predisaster condition, and it is feasible
to repair the facility so that it can per-
form the function for which it was
being used as well as it did imme-
diately prior to the disaster.

(2) If a damaged facility is not repair-
able in accordance with paragraph
(d)(1) of this section, approved restora-
tive work may include replacement of
the facility. The applicant may elect to
perform repairs to the facility, in lieu
of replacement, if such work is in con-
formity with applicable standards.
However, eligible costs shall be limited
to the less expensive of repairs or re-
placement.

(3) An exception to the limitation in
paragraph (d)(2) of this section may be
allowed for facilities eligible for or on
the National Register of Historic Prop-
erties. If an applicable standard re-
quires repair in a certain manner, costs
associated with that standard will be
eligible.

(f) Relocation. (1) The Regional Direc-
tor may approve funding for and re-
quire restoration of a destroyed facil-
ity at a new location when:

(i) The facility is and will be subject
to repetitive heavy damage;

(ii) The approval is not barred by
other provisions of title 44 CFR; and

(iii) The overall project, including all
costs, is cost effective.

(2) When relocation is required by the
Regional Director, eligible work in-
cludes land acquisition and ancillary
facilities such as roads and utilities, in
addition to work normally eligible as
part of a facility reconstruction. Demo-
lition and removal of the old facility is
also an eligible cost.

(3) When relocation is required by the
Regional Director, no future funding
for repair or replacement of a facility
at the original site will be approved,

except those facilities which facilitate
an open space use in accordance with 44
CFR part 9.

(4) When relocation is required by the
Regional Director, and, instead of relo-
cation, the applicant requests approval
of an alternate project [see
§ 206.203(d)(2)], eligible costs will be
limited to 90 percent of the estimate of
restoration at the original location ex-
cluding hazard mitigation measures.

(5) If relocation of a facility is not
feasible or cost effective, the Regional
Director shall disapprove Federal fund-
ing for the original location when he/
she determines in accordance with 44
CFR part 9, 44 CFR part 10, or 44 CFR
part 206, subpart M, that restoration in
the original location is not allowed. In
such cases, an alternate project may be
applied for.

(g) Equipment and furnishings. If
equipment and furnishings are dam-
aged beyond repair, comparable items
are eligible as replacement items.

(h) Library books and publications. Re-
placement of library books and publi-
cations is based on an inventory of the
quantities of various categories of
books or publications damaged or de-
stroyed. Cataloging and other work in-
cidental to replacement are eligible.

(i) Beaches. (1) Replacement of sand
on an unimproved natural beach is not
eligible.

(2) Improved beaches. Work on an im-
proved beach may be eligible under the
following conditions:

(i) The beach was constructed by the
placement of sand (of proper grain size)
to a designed elevation, width, and
slope; and

(ii) A maintenance program involv-
ing periodic renourishment of sand
must have been established and ad-
hered to by the applicant.

(j) Restrictions—(1) Alternative use fa-
cilities. If a facility was being used for
purposes other than those for which it
was designed, restoration will only be
eligible to the extent necessary to re-
store the immediate predisaster alter-
nate purpose.

(2) Inactive facilities. Facilities that
were not in active use at the time of
the disaster are not eligible except in
those instances where the facilities
were only temporarily inoperative for
repairs or remodeling, or where active
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use by the applicant was firmly estab-
lished in an approved budget or the
owner can demonstrate to FEMA’s sat-
isfaction an intent to begin use within
a reasonable time.

[55 FR 2307, Jan. 23, 1990, as amended at 58
FR 55022, Oct. 25, 1993; 63 FR 5897, Feb. 5, 1998;
66 FR 22445, May 4, 2001]

§ 206.227 Snow assistance.
Emergency or major disaster declara-

tions based on snow or blizzard condi-
tions will be made only for cases of
record or near record snowstorms, as
established by official government
records. Federal assistance will be pro-
vided for all costs eligible under 44 CFR
206.225 for a specified period of time
which will be determined by the cir-
cumstances of the event.

[62 FR 45330, Aug. 27, 1997]

§ 206.228 Allowable costs.
General policies for determining al-

lowable costs are established in 44 CFR
13.22. Exceptions to those policies as al-
lowed in 44 CFR 13.4 and 13.6 are ex-
plained below.

(a) Eligible direct costs—(1) Applicant-
owned equipment. Reimbursement for
ownership and operation costs of appli-
cant-owned equipment used to perform
eligible work shall be provided in ac-
cordance with the following guidelines:

(i) Rates established under State guide-
lines. In those cases where an applicant
uses reasonable rates which have been
established or approved under State
guidelines, in its normal daily oper-
ations, reimbursement for applicant-
owned equipment which has an hourly
rate of $75 or less shall be based on
such rates. Reimbursement for equip-
ment which has an hourly rate in ex-
cess of $75 shall be determined on a
case by case basis by FEMA.

(ii) Rates established under local guide-
lines. Where local guidelines are used to
establish equipment rates, reimburse-
ment will be based on those rates or
rates in a Schedule of Equipment Rates
published by FEMA, whichever is
lower. If an applicant certifies that its
locally established rates do not reflect
actual costs, reimbursement may be
based on the FEMA Schedule of Equip-
ment Rates, but the applicant will be
expected to provide documentation if

requested. If an applicant wishes to
claim an equipment rate which exceeds
the FEMA Schedule, it must document
the basis for that rate and obtain
FEMA approval of an alternate rate.

(iii) No established rates. The FEMA
Schedule of Equipment Rates will be
the basis for reimbursement in all
cases where an applicant does not have
established equipment rates.

(2) Statutory Administrative Costs—(i)
Grantee. Under section 406(f)(2) of the
Stafford Act, we will pay you, the
State, an allowance to cover the ex-
traordinary costs that you incur to for-
mulate Project Worksheets for small
and large projects, to validate small
projects, to prepare final inspection re-
ports, project applications, final au-
dits, and to make related field inspec-
tions by State employees. Eligible
costs include overtime pay and per
diem and travel expenses, but do not
include regular time for your State em-
ployees. The allowance to the State
will be based on the following percent-
ages of the total amount of Federal as-
sistance that we provide for all sub-
grantees in the State under sections
403, 406, 407, 502, and 503 of the Act:

(A) For the first $100,000 of total as-
sistance provided (Federal share), three
percent of such assistance.

(B) For the next $900,000, two percent
of such assistance.

(C) For the next $4,000,000, one per-
cent of such assistance.

(D) For assistance over $5,000,000,
one-half percent of such assistance.

(ii) Subgrantee. Pursuant to section
406(f)(1) of the Stafford Act, necessary
costs of requesting, obtaining, and ad-
ministering Federal disaster assistance
subgrants will be covered by an allow-
ance which is based on the following
percentages of net eligible costs under
sections 403, 406, 407, 502, and 503 of the
Act, for an individual applicant (appli-
cants in this context include State
agencies):

(A) For the first $100,000 of net eligi-
ble costs, three percent of such costs;

(B) For the next $900,000, two percent
of such costs;

(C) For the next $4,000,000, one per-
cent of such costs;

(D) For those costs over $5,000,000,
one-half percent of such costs.
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(3) State Management Administra-
tive Costs.

(i) Grantee. Except for the items list-
ed in paragraph (a)(2)(i) of this section,
other administrative costs shall be
paid in accordance with 44 CFR 13.22.

(ii) Subgrantee. No other administra-
tive costs of a subgrantee are eligible
because the percentage allowance in
paragraph (a)(2)(ii) of this section cov-
ers necessary costs of requesting, ob-
taining and administering Federal as-
sistance.

(4) Force Account Labor Costs. The
straight- or regular-time salaries and
benefits of a subgrantee’s permanently
employed personnel are not eligible in
calculating the cost of eligible work
under sections 403 and 407 of the Staf-
ford Act, 42 U.S.C. 5170b and 5173. For
the performance of eligible permanent
restoration under section 406 of the
Act, 42 U.S.C. 5172, straight-time sala-
ries and benefits of a subgrantee’s per-
manently employed personnel are eligi-
ble.

(b) Eligible indirect costs—(1) Grantee.
Indirect costs of administering the dis-
aster program are eligible in accord-
ance with the provisions of 44 CFR part
13 and OMB Circular A–87.

(2) Subgrantee. No indirect costs of a
subgrantee are separately eligible be-
cause the percentage allowance in
paragraph (a)(2)(ii) of this section cov-
ers necessary costs of requesting, ob-
taining and administering Federal as-
sistance.

[55 FR 2307, Jan. 23, 1990, as amended at 58
FR 47996, Sept. 14, 1993; 63 FR 64426, Nov. 20,
1998; 64 FR 55161, Oct. 12, 1999]

§§ 206.229–206.249 [Reserved]

Subpart I—Public Assistance
Insurance Requirements

SOURCE: 56 FR 64560, Dec. 11, 1991, unless
otherwise noted.

§ 206.250 General.
(a) Sections 311 and 406(d) of the Staf-

ford Act, and the Flood Disaster Pro-
tection Act of 1973, Public Law 93–234,
set forth certain insurance require-
ments which apply to disaster assist-
ance provided by FEMA. The require-
ments of this subpart apply to all as-
sistance provided pursuant to section

406 of the Stafford Act with respect to
any major disaster declared by the
President after November 23, 1988.

(b) Insurance requirements pre-
scribed in this subpart shall apply
equally to private nonprofit (PNP) fa-
cilities which receive assistance under
section 406 of the Act. PNP organiza-
tions shall submit the necessary docu-
mentation and assurances required by
this subpart to the Grantee.

(c) Actual and anticipated insurance
recoveries shall be deducted from oth-
erwise eligible costs, in accordance
with this subpart.

(d) The full coverage available under
the standard flood insurance policy
from the National Flood Insurance
Program (NFIP) will be subtracted
from otherwise eligible costs for a
building and its contents within the
special flood hazard area in accordance
with § 206.252.

(e) The insurance requirements of
this subpart should not be interpreted
as a substitute for various hazard miti-
gation techniques which may be avail-
able to reduce the incidence and sever-
ity of future damage.

§ 206.251 Definitions.
(a) Assistance means any form of a

Federal grant under section 406 of the
Stafford Act to replace, restore, repair,
reconstruct, or construct any facility
and/or its contents as a result of a
major disaster.

(b) Building means a walled and
roofed structure, other than a gas, or
liquid storage tank, that is principally
above ground and affixed to a perma-
nent site, as well as a manufactured
home on a permanent foundation.

(c) Community means any State or po-
litical subdivision thereof, or any In-
dian tribe or authorized tribal organi-
zation, or Alaskan Native Village or
authorized native organization which
has authority to adopt and enforce
floodplain management regulations for
the areas within its jurisdiction.

(d) National Flood Insurance Program
(NFIP) means the program authorized
by the National Flood Insurance Act of
1968, as amended, 42 U.S.C. 4001 et seq.

(e) Special flood hazard area means an
area having special flood, mudslide,
and/or flood-related erosion hazards,
and shown on a Flood Hazard Boundary
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map (FHBM) or the Flood Insurance
Rate Map (FIRM) issued by FEMA as
Zone A, AO, A1–30, AE, A99, AH, VO,
V1–30 VE, V, M, or E. ‘‘Special flood
hazard area’’ is synonymous with ‘‘spe-
cial hazard area’’, as defined in 44 CFR
part 59.

(f) Standard Flood Insurance Policy
means the flood insurance policy issued
by the Federal Insurance Adminis-
trator, or by a Write-Your-Own Com-
pany pursuant to 44 CFR 62.23.

§ 206.252 Insurance requirements for
facilities damaged by flood.

(a) Where an insurable building dam-
aged by flooding is located in a special
flood hazard area identified for more
than one year by the Director, assist-
ance pursuant to section 406 of the
Stafford Act shall be reduced. The
amount of the reduction shall be the
maximum amount of the insurance
proceeds which would have been re-
ceived had the building and its con-
tents been fully covered by a standard
flood insurance policy.

(b) The reduction stated above shall
not apply to a PNP facility which
could not be insured because it was lo-
cated in a community not partici-
pating in the NFIP. However, the pro-
visions of the Flood Disaster Protec-
tion Act of 1973 prohibit approval of as-
sistance for the PNP unless the com-
munity agrees to participate in the
NFIP within six months after the
major disaster declaration date, and
the required flood insurance is pur-
chased.

(c) Prior to approval of a Federal
grant for the restoration of a facility
and its contents which were damaged
by a flood, the Grantee shall notify the
Regional Director of any entitlement
to an insurance settlement or recovery.
The Regional Director shall reduce the
eligible costs by the amount of insur-
ance proceeds which the grantee re-
ceives.

(d) The grantee or subgrantee is re-
quired to obtain and maintain flood in-
surance in the amount of eligible dis-
aster assistance, as a condition of re-
ceiving Federal assistance that may be
available. This requirement also ap-
plies to insurable flood damaged facili-
ties located outside a special flood haz-
ard area when it is reasonably avail-

able, adequate, and necessary. How-
ever, the Regional Director shall not
require greater types and amounts of
insurance than are certified as reason-
able by the State Insurance Commis-
sioner. The requirement to purchase
flood insurance is waived when eligible
costs for an insurable facility do not
exceed $5,000.

§ 206.253 Insurance requirements for
facilities damaged by disasters
other than flood.

(a) Prior to approval of a Federal
grant for the restoration of a facility
and its contents which were damaged
by a disaster other than flood, the
Grantee shall notify the Regional Di-
rector of any entitlement to insurance
settlement or recovery for such facility
and its contents. The Regional Direc-
tor shall reduce the eligible costs by
the actual amount of insurance pro-
ceeds relating to the eligible costs.

(b)(1) Assistance under section 406 of
the Stafford Act will be approved only
on the condition that the grantee ob-
tain and maintain such types and
amounts of insurance as are reasonable
and necessary to protect against future
loss to such property from the types of
hazard which caused the major dis-
aster. The extent of insurance to be re-
quired will be based on the eligible
damage that was incurred to the dam-
aged facility as a result of the major
disaster. The Regional Director shall
not require greater types and extent of
insurance than are certified as reason-
able by the State Insurance Commis-
sioner.

(2) Due to the high cost of insurance,
some applicants may request to insure
the damaged facilities under a blanket
insurance policy covering all their fa-
cilities, an insurance pool arrange-
ment, or some combination of these op-
tions. Such an arrangement may be ac-
cepted for other than flood damages.
However, if the same facility is dam-
aged in a similar future disaster, eligi-
ble costs will be reduced by the amount
of eligible damage sustained on the
previous disaster.

(c) The Regional Director shall notify
the Grantee of the type and amount of
insurance required. The grantee may
request that the State Insurance Com-
missioner review the type and extent of
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insurance required to protect against
future loss to a disaster-damaged facil-
ity, the Regional Director shall not re-
quire greater types and extent of insur-
ance than are certified as reasonable
by the State Insurance Commissioner.

(d) The requirements of section 311 of
the Stafford Act are waived when eligi-
ble costs for an insurable facility do
not exceed $5,000. The Regional Direc-
tor may establish a higher waiver
amount based on hazard mitigation ini-
tiatives which reduce the risk of future
damages by a disaster similar to the
one which resulted in the major dis-
aster declaration which is the basis for
the application for disaster assistance.

(e) The Grantee shall provide assur-
ances that the required insurance cov-
erage will be maintained for the antici-
pated life of the restorative work or
the insured facility, whichever is the
lesser.

(f) No assistance shall be provided
under section 406 of the Stafford Act
for any facility for which assistance
was provided as a result of a previous
major disaster unless all insurance re-
quired by FEMA as a condition of the
previous assistance has been obtained
and maintained.

§§ 206.254–206.339 [Reserved]

Subpart J—Coastal Barrier
Resources Act

SOURCE: 55 FR 2311, Jan. 23, 1990, unless
otherwise noted.

§ 206.340 Purpose of subpart.

This subpart implements the Coastal
Barrier Resources Act (CBRA) (Pub. L.
97–348) as that statute applies to dis-
aster relief granted to individuals and
State and local governments under the
Stafford Act. CBRA prohibits new ex-
penditures and new financial assistance
within the Coastal Barrier Resources
System (CBRS) for all but a few types
of activities identified in CBRA. This
subpart specifies what actions may and
may not be carried out within the
CBRS. It establishes procedures for
compliance with CBRA in the adminis-
tration of disaster assistance by
FEMA.

§ 206.341 Policy.
It shall be the policy of FEMA to

achieve the goals of CBRA in carrying
out disaster relief on units of the
Coastal Barrier Resources System. It is
FEMA’s intent that such actions be
consistent with the purpose of CBRA to
minimize the loss of human life, the
wasteful expenditure of Federal reve-
nues, and the damage to fish, wildlife
and other natural resources associated
with coastal barriers along the Atlan-
tic and Gulf coasts and to consider the
means and measures by which the long-
term conservation of these fish, wild-
life, and other natural resources may
be achieved under the Stafford Act.

§ 206.342 Definitions.
Except as otherwise provided in this

subpart, the definitions set forth in
part 206 of subchapter D are applicable
to this subject.

(a) Consultation means that process
by which FEMA informs the Secretary
of the Interior through his/her des-
ignated agent of FEMA proposed dis-
aster assistance actions on a des-
ignated unit of the Coastal Barrier Re-
sources System and by which the Sec-
retary makes comments to FEMA
about the appropriateness of that ac-
tion. Approval by the Secretary is not
required in order that an action be car-
ried out.

(b) Essential link means that portion
of a road, utility, or other facility orig-
inating outside of the system unit but
providing access or service through the
unit and for which no alternative route
is reasonably available.

(c) Existing facility on a unit of CBRS
established by Public Law 97–348 means
a publicly owned or operated facility
on which the start of a construction
took place prior to October 18, 1982, and
for which this fact can be adequately
documented. In addition, a legally
valid building permit or equivalent
documentation, if required, must have
been obtained for the construction
prior to October 18, 1982. If a facility
has been substantially improved or ex-
panded since October 18, 1982, it is not
an existing facility. For any other unit
added to the CBRS by amendment to
Public Law 97–348, the enactment date
of such amendment is substituted for
October 18, 1982, in this definition.
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(d) Expansion means changing a facil-
ity to increase its capacity or size.

(e) Facility means ‘‘public facility’’ as
defined in § 206.201. This includes any
publicly owned flood control, naviga-
tion, irrigation, reclamation, public
power, sewage treatment and collec-
tion, water supply and distribution,
watershed development, or airport fa-
cility; and nonfederal-aid street, road,
or highway; and any other public build-
ing, structure, or system, including
those used for educational, rec-
reational, or cultural purposes, or any
park.

(f) Financial assistance means any
form of Federal loan, grant guaranty,
insurance, payment rebate, subsidy or
any other form of direct or indirect
Federal assistance.

(g) New financial assistance on a unit
of the CBRS established by Public Law
97–348 means an approval by FEMA of a
project application or other disaster
assistance after October 18, 1982. For
any other unit added to the CBRS by
amendment to Public Law 97–348, the
enactment date such amendment is
substituted for October 18, 1982, in this
definition.

(h) Start of construction for a struc-
ture means the first placement of per-
manent construction, such as the
placement of footings or slabs or any
work beyond the stage of excavation.
Permanent construction for a struc-
ture does not include land preparation
such as clearing, grading, and place-
ment of fill, nor does it include exca-
vation for a basement, footings, or
piers. For a facility which is not a
structure, start of construction means
the first activity for permanent con-
struction of a substantial part of the
facility. Permanent construction for a
facility does not include land prepara-
tion such as clearing and grubbing but
would include excavation and place-
ment of fill such as for a road.

(i) Structure means a walled and
roofed building, including a gas or liq-
uid storage tank, that is principally
above ground, as well as a mobile
home.

(j) Substantial improvement means any
repair, reconstruction or other im-
provement of a structure or facility,
that has been damaged in excess of, or
the cost of which equals or exceeds, 50

percent of the market value of the
structure or placement cost of the fa-
cility (including all ‘‘public facilities’’)
as defined in the Stafford Act) either:

(1) Before the repair or improvement
is started; or

(2) If the structure or facility has
been damaged and is proposed to be re-
stored, before the damage occurred. If a
facility is a link in a larger system, the
percentage of damage will be based on
the relative cost of repairing the dam-
aged facility to the replacement cost of
that portion of the system which is
operationally dependent on the facil-
ity. The term substantial improvement
does not include any alternation of a
structure or facility listed on the Na-
tional Register of Historic Places or a
State Inventory of Historic Places.

(k) System unit means any undevel-
oped coastal barrier, or combination of
closely related undeveloped coastal
barriers included within the Coastal
Barrier Resources System as estab-
lished by the section 4 of the CBRA, or
as modified by the Secretary in accord-
ance with that statute.

§ 206.343 Scope.
(a) The limitations on disaster assist-

ance as set forth in this subpart apply
only to FEMA actions taken on a unit
of the Coastal Barrier Resources Sys-
tem or any conduit to such unit, in-
cluding, but not limited to a bridge,
causeway, utility, or similar facility.

(b) FEMA assistance having a social
program orientation which is unrelated
to development is not subject to the re-
quirements of these regulations. This
assistance includes:

(1) Individual and Family Grants
that are not for acquisition or con-
struction purposes;

(2) Crisis counseling;
(3) Disaster Legal services; and
(4) Disaster unemployment assist-

ance.

§ 206.344 Limitations on Federal ex-
penditures.

Except as provided in §§ 206.345 and
206.346, no new expenditures or finan-
cial assistance may be made available
under authority of the Stafford Act for
any purpose within the Coastal Barrier
Resources System, including but not
limited to:
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(a) Construction, reconstruction, re-
placement, repair or purchase of any
structure, appurtenance, facility or re-
lated infrastructure;

(b) Construction, reconstruction, re-
placement, repair or purchase of any
road, airport, boat landing facility, or
other facility on, or bridge or causeway
to, any System unit; and

(c) Carrying out of any project to
prevent the erosion of, or to otherwise
stabilize, any inlet, shoreline, or
inshore area, except that such assist-
ance and expenditures may be made
available on units designated pursuant
to Section 4 on maps numbered S01
through S08 for purposes other than en-
couraging development and, in all
units, in cases where an emergency
threatens life, land, and property im-
mediately adjacent to that unit.

§ 206.345 Exceptions.
The following types of disaster as-

sistance actions are exceptions to the
prohibitions of § 206.344.

(a) After consultation with the Sec-
retary of the Interior, the FEMA Re-
gional Director may make disaster as-
sistance available within the CBRS for:

(1) Replacement, reconstruction, or
repair, but not the expansion, of pub-
licly owned or publicly operated roads,
structures, or facilities that are essen-
tial links in a larger network or sys-
tem;

(2) Repair of any facility necessary
for the exploration, extraction, or
transportation of energy resources
which activity can be carried out only
on, in, or adjacent to coastal water
areas because the use or facility re-
quires access to the coastal water
body; and

(3) Restoration of existing channel
improvements and related structures,
such as jetties, and including the dis-
posal of dredge materials related to
such improvements.

(b) After consultation with the Sec-
retary of the Interior, the FEMA Re-
gional Director may make disaster as-
sistance available within the CBRS for
the following types of actions, provided
such assistance is consistent with the
purposes of CBRA;

(1) Emergency actions essential to
the saving of lives and the protection
of property and the public health and

safety, if such actions are performed
pursuant to sections 402, 403, and 502 of
the Stafford Act and are limited to ac-
tions that are necessary to alleviate
the impacts of the event;

(2) Replacement, reconstruction, or
repair, but not the expansion, of pub-
licly owned or publicly operated roads,
structures, or facilities, except as pro-
vided in § 206.347(c)(5);

(3) Repair of air and water navigation
aids and devices, and of the access
thereto;

(4) Repair of facilities for scientific
research, including but not limited to
aeronautical, atmospheric, space, geo-
logic, marine, fish and wildlife and
other research, development, and appli-
cations;

(5) Repair of facilities for the study,
management, protection and enhance-
ment of fish and wildlife resources and
habitats, including but not limited to,
acquisition of fish and wildlife habitats
and related lands, stabilization
projects for fish and wildlife habitats,
and recreational projects; and

(6) Repair of nonstructural proejcts
for shoreline stabilization that are de-
signed to mimic, enhance, or restore
natural stabilization systems.

§ 206.346 Applicability to disaster as-
sistance.

(a) Emergency assistance. The Re-
gional Director may approve assistance
pursuant to sections 402, 403, or 502 of
the Stafford Act, for emergency ac-
tions which are essential to the saving
of lives and the protection of property
and the public health and safety, are
necessary to alleviate the emergency,
and are in the public interest. Such ac-
tions include but are not limited to:

(1) Removal of debris from public
property;

(2) Emergency protection measures
to prevent loss of life, prevent damage
to improved property and protect pub-
lic health and safety;

(3) Emergency restoration of essen-
tial community services such as elec-
tricity, water or sewer;

(4) Provision of access to a private
residence;

(5) Provision of emergency shelter by
means of providing emergency repair of
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utilities, provision of heat in the sea-
son requiring heat, or provision of
minimal cooking facilities;

(6) Relocation of individuals or prop-
erty out of danger, such as moving a
mobile home to an area outside of the
CBRS (but disaster assistance funds
may not be used to relocate facilities
back into the CBRS);

(7) Home repairs to private owner-oc-
cupied primary residences to make
them habitable;

(8) Housing eligible families in exist-
ing resources in the CBRS; and

(9) Mortgage and rental payment as-
sistance.

(b) Permanent restoration assistance.
Subject to the limitations set out
below, the Regional Director may ap-
prove assistance for the repair, recon-
struction, or replacement but not the
expansion of the following publicly
owned or operated facilities and cer-
tain private nonprofit facilities.

(1) Roads and bridges;
(2) Drainage structures, dams, levees;
(3) Buildings and equipment;
(4) Utilities (gas, electricity, water,

etc.); and
(5) Park and recreational facilities.

§ 206.347 Requirements.

(a) Location determination. For each
disaster assistance action which is pro-
posed on the Atlantic or Gulf Coasts,
the Regional Director shall:

(1) Review a proposed action’s loca-
tion to determine if the action is on or
connected to the CBRS unit and there-
by subject to these regulations. The ap-
propriate Department of Interior map
identifying units of the CBRS will be
the basis of such determination. The
CBRS units are also identified on
FEMA Flood Insurance Maps (FIRM’s)
for the convenience of field personnel.

(2) If an action is determined not to
be on or connected to a unit of the
CBRS, no further requirements of these
regulations needs to be met, and the
action may be processed under other
applicable disaster assistance regula-
tions.

(3) If an action is determined to be on
or connected to a unit of the CBRS, it
is subject to the consultation and con-
sistency requirements of CBRA as pre-
scribed in §§ 206.348 and 206.349.

(b) Emergency disaster assistance. For
each emergency disaster assistance ac-
tion listed in § 206.346(a), the Regional
Director shall perform the required
consultation. CBRA requires that
FEMA consult with the Secretary of
the Interior before taking any action
on a System unit. The purpose of such
consultation is to solicit advice on
whether the action is or is not one
which is permitted by section 6 of
CBRA and whether the action is or is
not consistent with the purposes of
CBRA as defined in section 1 of that
statute.

(1) FEMA has conducted advance con-
sultation with the Department of the
Interior concerning such emergency ac-
tions. The result of the consultation is
that the Secretary of the Interior
through the Assistance Secretary for
Fish and Wildlife and Parks has con-
curred that the emergency work listed
in § 206.346(a) is consistent with the
purposes of CBRA and may be approved
by FEMA without additional consulta-
tion.

(2) Notification. As soon as prac-
ticable, the Regional Director will no-
tify the designated Department of the
Interior representative at the regional
level of emergency projects that have
been approved. Upon request from the
Secretary of the Interior, the Associate
Director, SLPS, or his or her designee
will supply reports of all current emer-
gency actions approved on CBRS units.
Notification will contain the following
information:

(i) Identification of the unit in the
CBRS;

(ii) Description of work approved;
(iii) Amount of Federal funding; and
(iv) Additional measures required.
(c) Permanent restoration assistance.

For each permanent restoration assist-
ance action including but not limited
to those listed in § 206.346(b), the Re-
gional Director shall meet the require-
ments set out below.

(1) Essential links. For the repair or
replacement of publicly owned or oper-
ated roads, structures or facilities
which are essential links in a larger
network or system:

(i) No facility may be expanded be-
yond its predisaster design.

(ii) Consultation in accordance with
§ 206.348 shall be accomplished.
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(2) Channel improvements. For the re-
pair of existing channels, related struc-
tures and the disposal of dredged mate-
rials:

(i) No channel or related structure
may be repaired, reconstructed, or re-
placed unless funds were appropriated
for the construction of such channel or
structure before October 18, 1982;

(ii) Expansion of the facility beyond
its predisaster design is not permitted;

(iii) Consultation in accordance with
§ 206.348 shall be accomplished.

(3) Energy facilities. For the repair of
facilities necessary for the exploration,
extraction or transportation of energy
resources:

(i) No such facility may be repaired,
reconstructed or replaced unless such
function can be carried out only in, on,
or adjacent to a coastal water area be-
cause the use or facility requires access
to the coastal water body;

(ii) Consultation in accordance with
§ 206.348 shall be accomplished.

(4) Special-purpose facilities. For the
repair of facilities used for the study,
management, protection or enhance-
ment of fish and wildlife resources and
habitats and related recreational
projects; air and water navigation aids
and devices and access thereto; and fa-
cilities used for scientific research, in-
cluding but not limited to aero-
nautical, atmospheric, space, geologic,
marine, fish and wildlife and other re-
search, development, and applications;
and, nonstructural facilities that are
designed to mimic, enhance or restore
natural shoreline stabilization sys-
tems:

(i) Consultation in accordance with
§ 206.348 shall be accomplished;

(ii) No such facility may be repaired,
reconstructed, or replaced unless it is
otherwise consistent with the purposes
of CBRA in accordance with § 206.349.

(5) Other public facilities. For the re-
pair, reconstruction, or replacement of
publicly owned or operated roads,
structures, or facilities that do not fall
within the categories identified in
paragraphs (c)(1), (2), (3), and (4) of this
section:

(i) No such facility may be repaired,
reconstructed, or replaced unless it is
an ‘‘existing facility;’’

(ii) Expansion of the facility beyond
its predisaster design is not permitted;

(iii) Consultation in accordance with
§ 206.348 shall be accomplished;

(iv) No such facility may be repaired,
reconstructed, or replaced unless it is
otherwise consistent with the purposes
of CBRA in accordance with § 206.349.

(6) Private nonprofit facilities. For eli-
gible private nonprofit facilities as de-
fined in these regulations and of the
type described in paragraphs (c)(1), (2),
(3), and (4) of this section:

(i) Consultation in accordance with
§ 206.348 shall be accomplished.

(ii) No such facility may be repaired,
reconstructed, or replaced unless it is
otherwise consistent with the purposes
of CBRA in accordance with § 206.349.

(7) Improved project. An improved
project may not be approved for a facil-
ity in the CBRS if such grant is to be
combined with other funding, resulting
in an expansion of the facility beyond
the predisaster design. If a facility is
exempt from the expansion prohibi-
tions of CBRA by virtue of falling into
one of the categories identified in para-
graph (c)(1), (2), (3), or (4) of this sec-
tion, then an improved project for such
facilities is not precluded.

(8) Alternate project. A new or en-
larged facility may not be constructed
on a unit of the CBRS under the provi-
sions of the Stafford Act unless the fa-
cility is exempt from the expansion
prohibition of CBRA by virtue of fall-
ing into one of the categories identified
in paragraph (c)(1), (2), (3), or (4) of this
section.

§ 206.348 Consultation.
As required by section 6 of the CBRA,

the FEMA Regional Director will con-
sult with the designated representative
of the Department of the Interior (DOI)
at the regional level before approving
any action involving permanent res-
toration of a facility or structure on or
attached to a unit of the CBRS.

(a) The consultation shall be by writ-
ten memorandum to the DOI represent-
ative and shall contain the following:

(1) Identification of the unit within
the CBRS;

(2) Description of the facility and the
proposed repair or replacement work;
including identification of the facility
as an exception under section 6 of
CBRA; and full justification of its sta-
tus as an exception;
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(3) Amount of proposal Federal fund-
ing;

(4) Additional mitigation measures
required; and

(5) A determination of the action’s
consistency with the purposes of
CBRA, if required by these regulations,
in accordance with § 206.349.

(b) Pursuant to FEMA understanding
with DOI, the DOI representative will
provide technical information and an
opinion whether or not the proposed
action meets the criteria for a CBRA
exception, and on the consistency of
the action with the purposes of CBRA
(when such consistency is required).
DOI is expected to respond within 12
working days from the date of the
FEMA request for consultation. If a re-
sponse is not received within the time
limit, the FEMA Regional Director
shall contact the DOI representative to
determine if the request for consulta-
tion was received in a timely manner.
If it was not, an appropriate extension
for response will be given. Otherwise,
he or she may assume DOI concurrence
and proceed with approval of the pro-
posed action.

(c) For those cases in which the re-
gional DOI representative believes that
the proposed action should not be
taken and the matter cannot be re-
solved at the regional level, the FEMA
Regional Director will submit the issue
to the FEMA Assistant Associate Di-
rector for Disaster Assistance Pro-
grams (DAP). In coordination with the
Office of General Counsel (OGC), con-
sultation will be accomplished at the
FEMA National Office with the DOI
consultation officer. After this con-
sultation, the Assistant Associate Di-
rector, DAP, determines whether or
not to approve the proposed action.

§ 206.349 Consistency determinations.
Section 6(a)(6) of CBRA requires that

certain actions be consistent with the
purposes of that statute if the actions
are to be carried out on a unit of the
CBRA. The purpose of CBRA, as stated
in section 2(b) of that statute, is to
minimize the loss of human life, waste-
ful expenditure of Federal revenues,
and the damage to fish, wildlife, and
other natural resources associated with
the coastal barriers along with Atlan-
tic and Gulf coasts. For those actions

where a consistency determination is
required, the FEMA Regional Director
shall evaluate the action according to
the following procedures, and the eval-
uation shall be included in the written
request for consultation with DOI.

(a) Impact identification. FEMA shall
identify impacts of the following types
that would result from the proposed ac-
tion:

(1) Risks to human life;
(2) Risks of damage to the facility

being repaired or replaced;
(3) Risks of damage to other facili-

ties;
(4) Risks of damage to fish, wildlife,

and other natural resources;
(5) Condition of existing development

served by the facility and the degree to
which its redevelopment would be en-
couraged; and

(6) Encouragement of new develop-
ment.

(b) Mitigation. FEMA shall modify ac-
tions by means of practicable mitiga-
tion measures to minimize adverse ef-
fects of the types listed in paragraph
(a) of this section.

(c) Conservation. FEMA shall identify
practicable measures that can be incor-
porated into the proposed action and
will conserve natural and wildlife re-
sources.

(d) Finding. For those actions re-
quired to be consistent with the pur-
poses of CBRA, the above evaluation
must result in a finding of consistency
with CBRA by the Regional Director
before funding may be approved for
that action.

§§ 206.350–206.359 [Reserved]

Subpart K—Community Disaster
Loans

SOURCE: 55 FR 2314, Jan. 23, 1990, unless
otherwise noted.

§ 206.360 Purpose.
This subpart provides policies and

procedures for local governments and
State and Federal officials concerning
the Community Disaster Loan program
under section 417 of the Act.

§ 206.361 Loan program.
(a) General. The Associate Director,

State and Local Programs and Support
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(the Associate Director) may make a
Community Disaster Loan to any local
government which has suffered a sub-
stantial loss of tax and other revenues
as a result of a major disaster and
which demonstrates a need for Federal
financial assistance in order to perform
its governmental functions.

(b) Amount of loan. The amount of the
loan is based upon need, not to exceed
25 percent of the operating budget of
the local government for the fiscal
year in which the disaster occurs, but
shall not exceed $5 million. The term
fiscal year as used in this subpart
means the local government’s fiscal
year.

(c) Interest rate. The interest rate is
the rate for five year maturities as de-
termined by the Secretary of the
Treasury in effect on the date that the
Promissory Note is executed. This rate
is from the monthly Treasury schedule
of certified interest rates which takes
into consideration the current average
yields on outstanding marketable obli-
gations of the United States, adjusted
to the nearest 1⁄8 percent.

(d) Time limitation. The Associate Di-
rector may approve a loan in either the
fiscal year in which the disaster oc-
curred or the fiscal year immediately
following that year. Only one loan may
be approved under section 417(a) for
any local government as the result of a
single disaster.

(e) Term of loan. The term of the loan
is 5 years, unless otherwise extended by
the Associate Director. The Associate
Director may consider requests for an
extensions of loans based on the local
government’s financial condition. The
total term of any loan under section
417(a) normally may not exceed 10
years from the date the Promissory
Note was executed. However, when ex-
tenuating circumstances exist and the
Community Disaster Loan recipient
demonstrates an inability to repay the
loan within the initial 10 years, but
agrees to repay such loan over an ex-
tended period of time, additional time
may be provided for loan repayment.
(See § 206.367(c).)

(f) Use of loan funds. The local gov-
ernment shall use the loaned funds to
carry on existing local government
functions of a municipal operation
character or to expand such functions

to meet disaster-related needs. The
funds shall not be used to finance cap-
ital improvements nor the repair or
restoration of damaged public facili-
ties. Neither the loan nor any cancelled
portion of the loans may be used as the
nonFederal share of any Federal pro-
gram, including those under the Act.

(g) Cancellation. The Associate Direc-
tor shall cancel repayment of all or
part of a Community Disaster Loan to
the extent that he/she determines that
revenues of the local government dur-
ing the 3 fiscal years following the dis-
aster are insufficient to meet the oper-
ating budget of that local government
because of disaster-related revenue
losses and additional unreimbursed dis-
aster-related municipal operating ex-
penses.

(h) Relation to other assistance. Any
community disaster loans including
cancellations made under this subpart
shall not reduce or otherwise affect
any commitments, grants, or other as-
sistance under the Act or these regula-
tions.

[55 FR 2314, Jan. 23, 1990, as amended at 66
FR 22445, May 4, 2001]

§ 206.362 Responsibilities.

(a) The local government shall sub-
mit the financial information required
by FEMA in the application for a Com-
munity Disaster Loan and in the appli-
cation for loan cancellation, if sub-
mitted, and comply with the assur-
ances on the application, the terms and
conditions of the Promissory Note, and
these regulations. The local govern-
ment shall send all loan application,
loan administration, loan cancellation,
and loan settlement correspondence
through the GAR and the FEMA Re-
gional Office to the FEMA Associate
Director.

(b) The GAR shall certify on the loan
application that the local government
can legally assume the proposed in-
debtedness and that any proceeds will
be used and accounted for in compli-
ance with the FEMA-State Agreement
for the major disaster. States are en-
couraged to take appropriate pre-dis-
aster action to resolve any existing
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State impediments which would pre-
clude a local government from incur-
ring the increased indebtedness associ-
ated with a loan in order to avoid pro-
tracted delays in processing loan appli-
cation requests in major disasters or
emergencies.

(c) The Regional Director or designee
shall review each loan application or
loan cancellation request received from
a local government to ensure that it
contains the required documents and
transmit the application to the Asso-
ciate Director. He/she may submit ap-
propriate recommendations to the As-
sociate Director.

(d) The Associate Director, or a des-
ignee, shall execute a Promissory Note
with the local government, and the Of-
fice of Disaster Assistance Programs in
Headquarters, FEMA, shall administer
the loan until repayment or cancella-
tion is completed and the Promissory
Note is discharged.

(e) The Associate Director or des-
ignee shall approve or disapprove each
loan request, taking into consideration
the information provided in the local
government’s request and the rec-
ommendations of the GAR and the Re-
gional Director. The Associate Director
or designee shall approve or disapprove
a request for loan cancellation in ac-
cordance with the criteria for cancella-
tion in these regulations.

(f) The Comptroller shall establish
and maintain a financial account for
each outstanding loan and disburse
funds against the Promissory Note.

§ 206.363 Eligibility criteria.
(a) Local government. (1) The local

government must be located within the
area designated by the Associate Direc-
tor as eligible for assistance under a
major disaster declaration. In addition,
State law must not prohibit the local
government from incurring the indebt-
edness resulting from a Federal loan.

(2) Criteria considered by FEMA in
determining the eligibility of a local
government for a Community Disaster
Loan include the loss of tax and other
revenues as result of a major disaster,
a demonstrated need for financial as-
sistance in order to perform its govern-
mental functions, the maintenance of
an annual operating budget, and the re-
sponsibility to provide essential mu-

nicipal operating services to the com-
munity. Eligibility for other assistance
under the Act does not, by itself, estab-
lish entitlement to such a loan.

(b) Loan eligibility—(1) General. To be
eligible, the local government must
show that it may suffer or has suffered
a substantial loss of tax and other rev-
enues as a result of a major disaster or
emergency, must demonstrate a need
for financial assistance in order to per-
form its governmental functions, and
must not be in arrears with respect to
any payments due on previous loans.
Loan eligibility is based on the finan-
cial condition of the local government
and a review of financial information
and supporting documentation accom-
panying the application.

(2) Substantial loss of tax and other rev-
enues. The fiscal year of the disaster or
the succeeding fiscal year is the base
period for determining whether a local
government may suffer or has suffered
a substantial loss of revenue. Criteria
used in determining whether a local
government has or may suffer a sub-
stantial loss of tax and other revenue
include the following disaster-related
factors:

(i) Whether the disaster caused a
large enough reduction in cash receipts
from normal revenue sources, exclud-
ing borrowing, which affects signifi-
cantly and adversely the level and/or
categories of essential municipal serv-
ices provided prior to the disaster;

(ii) Whether the disaster caused a
revenue loss of over 5 percent of total
revenue estimated for the fiscal year in
which the disaster occurred or for the
succeeding fiscal year;

(3) Demonstrated need for financial as-
sistance. The local government must
demonstrate a need for financial assist-
ance in order to perform its govern-
mental functions. The criteria used in
making this determination include the
following:

(i) Whether there are sufficient funds
to meet current fiscal year operating
requirements;

(ii) Whether there is availability of
cash or other liquid assets from the
prior fiscal year;

(iii) Current financial condition con-
sidering projected expenditures for
governmental services and availability
of other financial resources;
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(iv) Ability to obtain financial assist-
ance or needed revenue from State and
other Federal agencies for direct pro-
gram expenditures;

(v) Debt ratio (relationship of annual
receipts to debt service);

(vi) Ability to obtain financial assist-
ance or needed revenue from State and
other Federal agencies for direct pro-
gram expenditures;

(vii) Displacement of revenue-pro-
ducing business due to property de-
struction;

(viii) Necessity to reduce or elimi-
nate essential municipal services; and

(ix) Danger of municipal insolvency.

[55 FR 2314, Jan. 23, 1990, asamended at 66 FR
22445, May 4, 2001]

§ 206.364 Loan application.
(a) Application. (1) The local govern-

ment shall submit an application for a
Community Disaster Loan through the
GAR. The loan must be justified on the
basis of need and shall be based on the
actual and projected expenses, as a re-
sult of the disaster, for the fiscal year
in which the disaster occurred and for
the 3 succeeding fiscal years. The loan
application shall be prepared by the af-
fected local government and be ap-
proved by the GAR. FEMA has deter-
mined that a local government, in ap-
plying for a loan as a result of having
suffered a substantial loss of tax and
other revenue as a result of a major
disaster, is not required to first seek
credit elsewhere (see § 206.367(c)).

(2) The State exercises administra-
tive authority over the local govern-
ment’s application. The State’s review
should include a determination that
the applicant is legally qualified, under
State law, to assume the proposed
debt, and may include an overall re-
view for accuracy for the submission.
The Governor’s Authorized Representa-
tive may request the Regional Director
to waive the requirement for a State
review if an otherwise eligible appli-
cant is not subject to State adminis-
tration authority and the State cannot
legally participate in the loan applica-
tion process.

(b) Financial requirements. (1) The
loan application shall be developed
from financial information contained
in the local government’s annual oper-
ating budget (see § 206.364(b)(2)) and

shall include a Summary of Revenue
Loss and Unreimbursed Disaster-Re-
lated Expenses, a Statement of the Ap-
plicant’s Operating Results—Cash Posi-
tion, a Debt History, Tax Assessment
Data, Financial Projections, Other In-
formation, a Certification, and the As-
surances listed on the application.

(i) Copies of the local government’s
financial reports (Revenue and Expense
and Balance Sheet) for the 3 fiscal
years immediately prior to the fiscal
year of the disaster and the applicant’s
most recent financial statement must
accompany the application. The local
government’s financial reports to be
submitted are those annual (or in-
terim) consolidated and/or individual
official annual financial presentations
for the General Fund and all other
funds maintained by the local govern-
ment.

(ii) Each application for a Commu-
nity Disaster Loan must also include:

(A) A statement by the local govern-
ment identifying each fund (i.e. Gen-
eral Fund, etc.) which is included as its
annual Operating budget, and

(B) A copy of the pertinent State
statutes, ordinance, or regulations
which prescribe the local government’s
system of budgeting, accounting and fi-
nancial reporting, including a descrip-
tion of each fund account.

(2) Operating budget. For loan applica-
tion purposes, the operating budget is
that document or documents approved
by an appropriating body, which con-
tains an estimate of proposed expendi-
tures, other than capital outlays for
fixed assets for a stated period of time,
and the proposed means of financing
the expenditures. For loan cancellation
purposes, FEMA interprets the term
‘‘operating budget’’ to mean actual
revenues and expenditures of the local
government as published in the official
financial statements of the local gov-
ernment.

(3) Operating budget increases. Budget
increases due to increases in the level
of, or additions to, municipal services
not rendered at the time of the disaster
or not directly related to the disaster
shall be identified.

(4) Revenue and assessment informa-
tion. The applicant shall provide infor-
mation concerning its method of tax
assessment including assessment dates
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and the dates payments are due. Tax
revenues assessed but not collected, or
other revenues which the local govern-
ment chooses to forgive, stay, or other-
wise not exercise the right to collect,
are not a legitimate revenue loss for
purposes of evaluating the loan appli-
cation.

(5) Estimated disaster-related expense.
Unreimbursed disaster-related ex-
penses of a municipal operating char-
acter should be estimated. These are
discussed in § 206.366(b).

(c) Federal review. (1) The Associate
Director or designee shall approve a
community disaster loan to the extent
it is determined that the local govern-
ment has suffered a substantial loss of
tax and other revenues and dem-
onstrates a need for financial assist-
ance to perform its governmental func-
tion as the result of the disaster.

(2) Resubmission of application. If a
loan application is disapproved, in
whole or in part, by the Associate Di-
rector because of inadequacy of infor-
mation, a revised application may be
resubmitted by the local government
within sixty days of the date of the dis-
approval. Decision by the Associate Di-
rector on the resubmission is final.

(d) Community disaster loan. (1) The
loan shall not exceed the lesser of:

(i) The amount of projected revenue
loss plus the projected unreimbursed
disaster-related expenses of a munic-
ipal operating character for the fiscal
year of the major disaster and the sub-
sequent 3 fiscal years, or

(ii) 25 percent of the local govern-
ment’s annual operating budget for the
fiscal year in which the disaster oc-
curred.

(2) Promissory note. (i) Upon approval
of the loan by the Associate Director
or designee, he or she, or a designated
Loan Officer will execute a Promissory
Note with the applicant. The Note
must be co-signed by the State (see
§ 206.364(d)(2)(ii)). The applicant should
indicate its funding requirements on
the Schedule of Loan Increments on
the Note.

(ii) If the State cannot legally cosign
the Promissory Note, the local govern-
ment must pledge collateral security,
acceptable to the Associate Director,
to cover the principal amount of the
Note. The pledge should be in the form

of a resolution by the local governing
body identifying the collateral secu-
rity.

(Approved by Office of Management and
Budget under Control Number 3067–0034)

§ 206.365 Loan administration.

(a) Funding. (1) FEMA will disburse
funds to the local government when re-
quested, generally in accordance with
the Schedule of Loan Increments in the
Promissory Note. As funds are dis-
bursed, interest will accrue against
each disbursement.

(2) When each incremental disburse-
ment is requested, the local govern-
ment shall submit a copy of its most
recent financial report (if not sub-
mitted previously) for consideration by
FEMA in determining whether the
level and frequency of periodic pay-
ments continue to be justified. The
local government shall also provide the
latest available data on anticipated
and actual tax and other revenue col-
lections. Desired adjustments in the
disbursement schedule shall be sub-
mitted in writing at least 10 days prior
to the proposed disbursement date in
order to ensure timely receipt of the
funds. A sinking fund should be estab-
lished to amortize the debt.

(b) Financial management. (1) Each
local government with an approved
Community Disaster Loan shall estab-
lish necessary accounting records, con-
sistent with local government’s finan-
cial management system, to account
for loan funds received and disbursed
and to provide an audit trail.

(2) FEMA auditors, State auditors,
the GAR, the Regional Director, the
Associate Director, and the Comp-
troller General of the United States or
their duly authorized representatives
shall, for the purpose of audits and ex-
amination, have access to any books,
documents, papers, and records that
pertain to Federal funds, equipments,
and supplies received under these regu-
lations.

(c) Loan servicing. (1) The applicant
annually shall submit to FEMA copies
of its annual financial reports (oper-
ating statements, balance sheets, etc.)
for the fiscal year of the major dis-
aster, and for each of the 3 subsequent
fiscal years.
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(2) The Headquarters, FEMA Office of
Disaster Assistance Programs, will re-
view the loan periodically. The purpose
of the reevaluation is to determine
whether projected revenue losses, dis-
aster-related expenses, operating budg-
ets, and other factors have changed
sufficiently to warrant adjustment of
the scheduled disbursement of the loan
proceeds.

(3) The Headquarters, FEMA Office of
Disaster Assistance Programs, shall
provide each loan recipient with a loan
status report on a quarterly basis. The
recipient will notify FEMA of any
changes of the responsible municipal
official who executed the Promissory
Note.

(d) Inactive loans. If no funds have
been disbursed from the Treasury, and
if the local government does not an-
ticipate a need for such funds, the note
may be cancelled at any time upon a
written request through the State and
Regional Office to FEMA. However,
since only one loan may be approved,
cancellation precludes submission of a
second loan application request by the
same local government for the same
disaster.

§ 206.366 Loan cancellation.
(a) Policies. (1) FEMA shall cancel re-

payment of all or part of a Community
Disaster Loan to the extent that the
Associate Director determines that
revenues of the local government dur-
ing the full three fiscal year period fol-
lowing the disaster are insufficient, as
a result of the disaster, to meet the op-
erating budget for the local govern-
ment, including additional unreim-
bursed disaster-related expenses for a
municipal operating character. For
loan cancellation purposes, FEMA in-
terprets that term operating budget to
mean actual revenues and expenditures
of the local government as published in
the official financial statements of the
local government.

(2) If the tax and other revenues rates
or the tax assessment valuation of
property which was not damaged or de-
stroyed by the disaster are reduced
during the 3 fiscal years subsequent to
the major disaster, the tax and other
revenue rates and tax assessment valu-
ation factors applicable to such prop-
erty in effect at the time of the major

disaster shall be used without reduc-
tion for purposes of computing reve-
nues received. This may result in de-
creasing the potential for loan can-
cellations.

(3) If the local government’s fiscal
year is changed during the ‘‘full 3 year
period following the disaster’’ the ac-
tual period will be modified so that the
required financial data submitted cov-
ers an inclusive 36-month period.

(4) If the local government transfers
funds from its operating funds ac-
counts to its capital funds account,
utilizes operating funds for other than
routine maintenance purposes, or sig-
nificantly increases expenditures
which are not disaster related, except
increases due to inflation, the annual
operating budget or operating state-
ment expenditures will be reduced ac-
cordingly for purposes of evaluating
any request for loan cancellation.

(5) It is not the purpose of this loan
program to underwrite predisaster
budget or actual deficits of the local
government. Consequently, such defi-
cits carried forward will reduce any
amounts otherwise eligible for loan
cancellation.

(b) Disaster-related expenses of a mu-
nicipal operation character. (1) For pur-
pose of this loan, unreimbursed ex-
penses of a municipal operating char-
acter are those incurred for general
government purposes, such as police
and fire protection, trash collection,
collection of revenues, maintenance of
public facilities, flood and other hazard
insurance, and other expenses normally
budgeted for the general fund, as de-
fined by the Municipal Finance Officers
Association.

(2) Disaster-related expenses do not
include expenditures associated with
debt service, any major repairs, re-
building, replacement or reconstruc-
tion of public facilities or other capital
projects, intragovernmental services,
special assessments, and trust and
agency fund operations. Disaster ex-
penses which are eligible for reim-
bursement under project applications
or other Federal programs are not eli-
gible for loan cancellation.

(3) Each applicant shall maintain
records including documentation nec-
essary to identify expenditures for un-
reimbursed disaster-related expenses.
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Examples of such expenses include but
are not limited to:

(i) Interest paid on money borrowed
to pay amounts FEMA does not ad-
vance toward completion of approved
Project Applications.

(ii) Unreimbursed costs to local gov-
ernments for providing usable sites
with utilities for mobile homes used to
meet disaster temporary housing re-
quirements.

(iii) Unreimbursed costs required for
police and fire protection and other
community services for mobile home
parks established as the result of or for
use following a disaster.

(iv) The cost to the applicant of flood
insurance required under Public Law
93–234, as amended, and other hazard
insurance required under section 311,
Public Law 93–288, as amended, as a
condition of Federal disaster assistance
for the disaster under which the loan is
authorized.

(4) The following expenses are not
considered to be disaster-related for
Community Disaster Loan purposes:

(i) The local government’s share for
assistance provided under the Act in-
cluding flexible funding under section
406(c)(1) of the Act.

(ii) Improvements related to the re-
pair or restoration of disaster public
facilities approved on Project Applica-
tions.

(iii) Otherwise eligible costs for
which no Federal reimbursement is re-
quested as a part of the applicant’s dis-
aster response commitment, or cost
sharing as specified in the FEMA-State
Agreement for the disaster.

(iv) Expenses incurred by the local
government which are reimbursed on
the applicant’s project application.

(c) Cancellation application. A local
government which has drawn loan
funds from the Treasury may request
cancellation of the principal and re-
lated interest by submitting an Appli-
cation for Loan Cancellation through
the Governor’s Authorized Representa-
tive to the Regional Director prior to
the expiration date of the loan.

(1) Financial information submitted
with the application shall include the
following:

(i) Annual Operating Budgets for the
fiscal year of the disaster and the 3
subsequent fiscal years;

(ii) Annual Financial Reports (Rev-
enue and Expense and Balance Sheet)
for each of the above fiscal years. Such
financial records must include copies
of the local government’s annual finan-
cial reports, including operating state-
ments balance sheets and related con-
solidated and individual presentations
for each fund account. In addition, the
local government must include an ex-
planatory statement when figures in
the Application for Loan Cancellation
form differ from those in the sup-
porting financial reports.

(iii) The following additional infor-
mation concerning annual real estate
property taxes pertaining to the com-
munity for each of the above fiscal
years:

(A) The market value of the tax base
(dollars);

(B) The assessment ratio (percent);
(C) The assessed valuation (dollars);
(D) The tax levy rate (mils);
(E) Taxes levied and collected (dol-

lars).
(iv) Audit reports for each of the

above fiscal years certifying to the va-
lidity of the Operating Statements.
The financial statements of the local
government shall be examined in ac-
cordance with generally accepted au-
diting standards by independent cer-
tified public accountants. The report
should not include recommendations
concerning loan cancellation or repay-
ment.

(v) Other financial information speci-
fied in the Application for Loan Can-
cellation.

(2) Narrative justification. The applica-
tion may include a narrative presen-
tation to amplify the financial mate-
rial accompanying the application and
to present any extenuating cir-
cumstances which the local govern-
ment wants the Associate Director to
consider in rendering a decision on the
cancellation request.

(d) Determination. (1) If, based on a re-
view of the Application for Loan Can-
cellation and FEMA audit, when deter-
mined necessary, the Associate Direc-
tor determines that all or part of the
Community Disaster Loan funds should
be canceled, the principal amount
which is canceled will become a grant,
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and the related interest will be for-
given. The Associate Director’s deter-
mination concerning loan cancellation
will specify that any uncancelled prin-
cipal and related interest must be re-
paid immediately and that, if imme-
diate repayment will constitute a fi-
nancial hardship, the local government
must submit for FEMA review and ap-
proval, a repayment schedule for set-
tling the indebtedness on timely basis.
Such repayments must be made to the
Treasurer of the United States and be
sent to FEMA, Attention: Office of the
Comptroller.

(2) A loan or cancellation of a loan
does not reduce or affect other dis-
aster-related grants or other disaster
assistance. However, no cancellation
may be made that would result in a du-
plication of benefits to the applicant.

(3) The uncancelled portion of the
loan must be repaid in accordance with
§ 206.367.

(4) Appeals. If an Application for
Loan Cancellation is disapproved, in
whole or in part, by the Associate Di-
rector or designee, the local govern-
ment may submit any additional infor-
mation in support of the application
within 60 days of the date of dis-
approval. The decision by the Associate
Director or designee on the submission
is final.

(Approved by the Office of Management and
Budget under Control Number 3067–0026)

§ 206.367 Loan repayment.
(a) Prepayments. The local govern-

ment may make prepayments against
loan at any time without any prepay-
ment penalty.

(b) Repayment. To the extent not oth-
erwise cancelled, Community Disaster
Loan funds become du and payable in
accordance with the terms and condi-
tions of the Promissory Note. The note
shall include the following provisions:

(1) The term of a loan made under
this program is 5 years, unless ex-
tended by the Associate Director. In-
terest will accrue on outstanding cash
from the actual date of its disburse-
ment by the Treasury.

(2) The interest amount due will be
computed separately for each Treasury
disbursement as follows: I=P×R×T,
where I=the amount of simple interest,
P=the principal amount disbursed;

R=the interest rate of the loan; and,
T=the outstanding term in years from
the date of disbursement to date of re-
payment, with periods less than 1 year
computed on the basis of 365 days/year.
If any portion of the loan is cancelled,
the interest amount due will be com-
puted on the remaining principal with
the shortest outstanding term.

(3) Each payment made against the
loan will be applied first to the interest
computed to the date of the payment,
and then to the principal. Prepayments
of scheduled installments, or any por-
tion thereof, may be made at any time
and shall be applied to the installments
last to become due under the loan and
shall not affect the obligation of the
borrower to pay the remaining install-
ments.

(4) The Associate Director may defer
payments of principal and interest
until FEMA makes its final determina-
tion with respect to any Application
for Loan Cancellation which the bor-
rower may submit. However, interest
will continue to accrue.

(5) Any costs incurred by the Federal
Government in collecting the note
shall be added to the unpaid balance of
the loan, bear interest at the same rate
as the loan, and be immediately due
without demand.

(6) In the event of default on this
note by the borrower, the FEMA
claims collection officer will take ac-
tion to recover the outstanding prin-
cipal plus related interest under Fed-
eral debt collection authorities, includ-
ing administrative offset against other
Federal funds due the borrower and/or
referral to the Department of Justice
for judicial enforcement and collection.

(c) Additional time. In unusual cir-
cumstances involving financial hard-
ship, the local government may request
an additional period of time beyond the
original 10 year term to repay the in-
debtedness. Such request may be ap-
proved by the Associate Director sub-
ject to the following conditions:

(1) The local government must sub-
mit documented evidence that it has
applied for the same credit elsewhere
and that such credit is not available at
a rate equivalent to the current Treas-
ury rate.
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(2) The principal amount shall be the
original uncancelled principal plus re-
lated interest.

(3) The interest rate shall be the
Treasury rate in effect at the time the
new Promissory Note is executed but
in no case less than the original inter-
est rate.

(4) The term of the new Promissory
Note shall be for the settlement period
requested by the local government but
not greater than 10 years from the date
the new note is executed.

§§ 206.368–206.389 [Reserved]

Subpart L—Fire Suppression
Assistance

SOURCE: 55 FR 2318, Jan. 23, 1990, unless
otherwise noted.

§ 206.390 General.
When the Associate Director deter-

mines that a fire or fires threaten such
destruction as would constitute a
major disaster, assistance may be au-
thorized, including grants, equipment,
supplies, and personnel, to any State
for the suppression of any fire on pub-
licly or privately owned forest or grass-
land.

§ 206.391 FEMA-State Agreement.
Federal assistance under section 420

of the Act is provided in accordance
with a continuing FEMA-State Agree-
ment for Fire Suppression Assistance
(the Agreement) signed by the Gov-
ernor and the Regional Director. The
Agreement contains the necessary
terms and conditions, consistent with
the provisions of applicable laws, Exec-
utive Orders, and regulations, as the
Associate Director may require and
specifies the type and extent of Federal
assistance. The Governor may des-
ignate authorized representatives to
execute requests and certifications and
otherwise act for the State during fire
emergencies. Supplemental agreements
shall be executed as required to update
the continuing Agreement.

§ 206.392 Request for assistance.
When a Governor determines that

fire suppression assistance is war-
ranted, a request for assistance may be
initiated. Such request shall specify in

detail the factors supporting the re-
quest for assistance. In order that all
actions in processing a State request
are executed as rapidly as possible, the
State may submit a telephone request
to the Regional Director, promptly fol-
lowed by a confirming telegram or let-
ter. (Approved by the Office of Manage-
ment and Budget under the Control
Numbers 3067–0066)

§ 206.393 Providing assistance.

Following the Associate Director’s
decision on the State request, the Re-
gional Director will notify the Gov-
ernor and the Federal firefighting
agency involved. The Regional Direc-
tor may request assistance from Fed-
eral agencies if requested by the State.
For each fire or fire situation, the
State shall prepare a separate Fire
Project Application based on Federal
Damage Survey Reports and submit it
to the Regional Director for approval.

§ 206.394 Cost eligibility.

(a) Cost principles. See 44 CFR 13.22,
Allowable Costs, and the associated
OMB Circular A–87, Cost Principles for
State and Local Governments.

(b) Program specific eligible costs. (1)
Expenses to provide field camps and
meals when made available to the eli-
gible employees in lieu of per diem
costs.

(2) Costs for use of publicly owned
equipment used on eligible fire sup-
pression work based on reasonable
State equipment rates.

(3) Costs to the State for use of U.S.
Government-owned equipment based on
reasonable costs as billed by the Fed-
eral agency and paid by the State. Only
direct costs for use of Federal Excess
Personal Property (FEPP) vehicles and
equipment on loan to State Forestry
and local cooperators, can be paid.

(4) Cost of firefighting tools, mate-
rials, and supplies expended or lost, to
the extent not covered by reasonable
insurance.

(5) Replacement value of equipment
lost in fire suppression, to the extent
not covered by reasonable insurance.

(6) Costs for personal comfort and
safety items normally provided by the
State under field conditions for fire-
fighter health and safety.
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(7) Mobilization and demobilization
costs directly relating to the Federal
fire suppression assistance approved by
the Associate Director.

(8) Eligible costs of local govern-
mental firefighting organizations
which are reimbursed by the State pur-
suant to an existing cooperative mu-
tual aid agreement, in suppressing an
approved incident fire.

(9) State costs for suppressing fires
on Federal land in cases in which the
State has a responsibility under a co-
operative agreement to perform such
action on a nonreimbursable basis.
This provision is an exception to nor-
mal FEMA policy under the Act and is
intended to accommodate only those
rare instances that involve State fire
suppression of section 420 incident fires
involving co-mingled Federal/State and
privately owned forest or grassland.

(10) In those instances in which as-
sistance under section 420 of the Act is
provided in conjunction with existing
Interstate Forest Fire Protection Com-
pacts, eligible costs are reimbursed in
accordance with eligibility criteria es-
tablished in this section.

(c) Program specific ineligible costs. (1)
Any costs for presuppression, salvaging
timber, restoring facilities, seeding and
planting operations.

(2) Any costs not incurred during the
incident period as determined by the
Regional Director other than reason-
able and directly related mobilization
and demobilization costs.

(3) State costs for suppressing a fire
on co-mingled Federal land where such
costs are reimbursable to the State by
a Federal agency under another statute
(see 44 CFR part 151).

§ 206.395 Grant administration.

(a) Project administration shall be in
accordance with 44 CFR part 13, and
applicable portions of subpart G, 44
CFR part 206.

(b) In those instances in which reim-
bursement includes State fire suppres-
sion assistance on co-mingled State
and Federal lands (§ 206.394(b)(9)), the
Regional Director shall coordinate
with other Federal programs to pre-
clude any duplication of payments.
(See 44 CFR part 151.)

(c) Audits shall be in accordance with
the Single Audit Act of 1984, Pub. L. 98–
502. (See subpart G of this part.)

(d) A State may appeal a determina-
tion by the Regional Director on any
action related to Federal assistance for
fire suppression. Appeal procedures are
contained in 44 CFR 206.206.

§§ 206.396–206.399 [Reserved]

Subpart M—Hazard Mitigation
Planning

SOURCE: 55 FR 35529, Aug. 30, 1990, unless
otherwise noted.

§ 206.400 General.

This subpart prescribes the require-
ments for implementation of section
409 of the Robert T. Stafford Disaster
Relief and Emergency Assistance Act
(Pub. L. 93–288, as amended, hereinafter
referred to as the ‘‘Stafford Act’’) and
prescribes Federal, State and local haz-
ard mitigation planning responsibil-
ities following the declaration of a
major disaster or emergency, or dec-
laration for fire suppression assistance
pursuant to section 420 of the Stafford
Act.

§ 206.401 Definitions.

Federal Hazard Mitigation Officer is
the FEMA employee responsible for
carrying out the overall responsibil-
ities for hazard mitigation and for this
subpart, including coordinating post-
disaster hazard mitigation actions with
other agencies of government at all
levels.

Hazard Mitigation means any action
taken to reduce or eliminate the long-
term risk to human life and property
from natural hazards.

Hazard Mitigation Grant Program
means the program authorized under
section 404 of the Stafford Act, which
may provide funding for certain miti-
gation measures identified through the
evaluation of hazards conducted under
section 409 of the Stafford Act.

Hazard Mitigation Plan means the
plan resulting from a systematic eval-
uation of the nature and extent of vul-
nerability to the effects of natural haz-
ards present in society and includes the

VerDate 11<MAY>2000 13:17 Oct 17, 2001 Jkt 194174 PO 00000 Frm 00468 Fmt 8010 Sfmt 8010 Y:\SGML\194174T.XXX pfrm09 PsN: 194174T



469

Federal Emergency Management Agency § 206.402

actions needed to minimize future vul-
nerability to hazards, as required under
section 409 of the Stafford Act.

Hazard Mitigation Plan Update means
an update to the existing hazard miti-
gation plan, which may be accom-
plished either by updating the status of
mitigation actions within the existing
plan, or by expanding the existing plan
to address additional hazards or miti-
gation issues.

Hazard Mitigation Survey Team means
the FEMA/State/Local survey team
that is activated following disasters to
identify immediate mitigation oppor-
tunities and issues to be addressed in
the section 409 hazard mitigation plan.
The Hazard Mitigation Survey Team
may include representatives of other
Federal agencies, as appropriate.

Interagency Hazard Mitigation Team
means the mitigation team that is ac-
tivated following flood related disas-
ters pursuant to the July 10, 1980 Office
of Management and Budget directive
on Nonstructural Flood Protection
Measures and Flood Disaster Recovery,
and the subsequent December 15, 1980
Interagency Agreement for Non-
structural Damage Reduction.

Local Hazard Mitigation Officer is the
representative of local government
who serves on the Hazard Mitigation
Survey Team or Interagency Hazard
Mitigation Team and who is the pri-
mary point of contact with FEMA,
other Federal agencies, and the State
in the planning and implementation of
post-disaster hazard mitigation activi-
ties.

Measure means any mitigation meas-
ure, project, or action proposed to re-
duce risk of future damage, hardship,
loss or suffering from disasters.

Natural Disaster is any natural catas-
trophe, including any hurricane, tor-
nado, storm, high water, wind driven
water, tidal wave, tsunami, earth-
quake, volcanic eruption, landslide,
mudslide, snowstorm, fire, or drought.

State Hazard Mitigation Officer is the
representative of State government
who is the primary point of contact
with FEMA, other Federal agencies,
and local units of government in the
planning and implementation of post-
disaster mitigation programs and ac-
tivities required under the Stafford
Act.

§ 206.402 Responsibilities.

(a) General. This section identifies
the key responsibilities of FEMA,
States, and local participants in car-
rying out the requirements of section
409 of the Stafford Act.

(b) FEMA. The key responsibilities of
the FEMA Regional Director are to:

(1) Oversee all FEMA-related pre- and
post-disaster hazard evaluation and
mitigation programs and activities;

(2) Appoint a Federal Hazard Mitiga-
tion Officer for each disaster to man-
age hazard mitigation programs and
activities;

(3) Provide technical assistance to
State and local governments in
fulfiling mitigation responsibilities;

(4) Conduct periodic review of State
hazard mitigation activities and pro-
grams to ensure that States are ade-
quately prepared to meet their respon-
sibilities under the Stafford Act;

(5) Assist the State in the identifica-
tion of the appropriate mitigation ac-
tions that a State or locality must
take in order to have a measurable im-
pact on reducing or avoiding the ad-
verse effects of a specific hazard or haz-
ardous situation.

(6) Subsequent to a declaration, fol-
low-up with State and local govern-
ments to ensure that mitigation com-
mitments are fulfilled, and when nec-
essary, take action, including recovery
of funds or denial of future funds, if
mitigation commitments are not ful-
filled.

(c) States. The key responsibilities of
the State are to coordinate all State
and local responsibilities regarding
hazard evaluation and mitigation, and
to;

(1) Appoint a State Hazard Mitiga-
tion Officer, who reports to the gov-
ernor’s authorized representative, and
who serves as the point of contact for
and coordinates all matters relating to
section 409 hazard mitigation planning
and implementation;

(2) Prepare and submit, in accordance
with the FEMA/State Agreement and
the requirements of this subpart, a haz-
ard mitigation plan(s) or update to ex-
isting plan(s), as required under
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§ 206.405. Such plan or update is to in-
clude an evaluation of the natural haz-
ards in the declared area, and an iden-
tification of appropriate actions to
mitigate those hazards;

(3) Participate in the Hazard Mitiga-
tion Survey Team or Interagency Haz-
ard Mitigation Team activated after
the declaration;

(4) Arrange for appropriate State and
local participation on the Hazard Miti-
gation Survey Team or Interagency
Hazard Mitigation Team and in the
section 409 planning process;

(5) Follow-up with State agencies and
local governments to assure that ap-
propriate hazard mitigation actions are
taken. This involves coordination of
plans and actions of local governments
to assure that they are not in conflict
with each other or with State plans;

(6) Ensure that the activities, pro-
grams and policies of all State agencies
related to hazard evaluation, vulner-
ability, and mitigation are coordinated
and contribute to the overall lessening
or avoiding of vulnerability to natural
hazards.

(d) Local governments. The key re-
sponsibilities of local governments are
to:

(1) Participate in the process of eval-
uating hazards and adoption of appro-
priate hazard mitigation measures, in-
cluding land use and construction
standards;

(2) Appoint a Local Hazard Mitiga-
tion Officer, if appropriate;

(3) Participate on Hazard Mitigation
Survey Teams and Interagency Hazard
Mitigation Teams, as appropriate;

(4) Participate in the development
and implementation of section 409
plans or plan updates, as appropriate;

(5) Coordinate and monitor the im-
plementation of local hazard mitiga-
tion measures.

§ 206.403 Pre-declaration activities.
(a) General. As part of FEMA’s re-

sponse to a Governor’s request for a
declaration, FEMA will evaluate infor-
mation concerning the status of hazard
mitigation efforts in the impacted
State and localities.

(b) Mitigation evaluation. The mitiga-
tion review of State and local govern-
ment activities in the impacted area
shall include:

(1) The status of a statewide com-
prehensive hazard mitigation plans,
programs, or strategies;

(2) The status of hazard mitigation
plans or plan updates required as a con-
dition of any previous declaration;

(3) The status of any actions which
the State or localities agreed to under-
take as a condition of past disaster as-
sistance;

(4) The status of any mitigation
measures funded under section 404 of
the Stafford Act for any previous dec-
laration;

(5) The status of any other hazard
evaluation and mitigation projects
funded under other FEMA or other
Federal agency programs;

(6) An evaluation of the impact of the
hazard(s) and any corresponding miti-
gation issues pertinent to the area for
which Federal disaster assistance is
being requested;

(7) Any other hazard evaluation and
mitigation information available and
considered relevant.

(c) FEMA-State agreement. Based on
the conditions warranted by the dec-
laration, and on the findings of the
mitigation evaluation, the FEMA-
State Agreement shall include appro-
priate mitigation provisions, such as
the requirement to prepare a hazard
mitigation plan or update.

§ 206.404 Mitigation survey teams.

(a) Hazard mitigation surveys. Hazard
mitigation surveys are performed im-
mediately following the declaration of
a disaster to identify the following:

(1) Hazard evaluation and mitigation
measures that must be incorporated
into the recovery process;

(2) Possible measures for funding
under the Hazard Mitigation Grant
Program, or under other disaster as-
sistance programs;

(3) Issues for inclusion in the section
409 hazard mitigation plan.

(b) Hazard Mitigation Survey Teams.
Hazard Mitigation Survey Teams shall
be activated by the Regional Director
immediately following the declaration
to conduct hazard mitigation surveys.
The Hazard Mitigation Survey Team
shall consist of FEMA, State, and ap-
propriate local government representa-
tives, and representatives of any other
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Federal agencies that may be appro-
priate. In the case of flood declara-
tions, the Interagency Hazard Mitiga-
tion Team will serve the purpose of the
Hazard Mitigation Survey Team.

(c) Survey team reports. Within 15 days
following a declaration Hazard Mitiga-
tion Survey Team report shall be pre-
pared and distributed in accordance
with FEMA policies and procedures.
The Regional Director has the author-
ity to extend this due date when nec-
essary.

§ 206.405 Hazard mitigation plan.

(a) General. In order to fulfill the re-
quirement to evaluate natural hazards
within the designated area and to take
appropriate action to mitigate such
hazards the State shall prepare and im-
plement a hazard mitigation plan or
plan update. At a minimum the plan
shall contain the following:

(1) An evaluation of the natural haz-
ards in the designated area;

(2) A description and analysis of the
State and local hazard management
policies, programs, and capabilities to
mitigate the hazards in the area;

(3) Hazard mitigation goals and ob-
jectives and proposed strategies, pro-
grams, and actions to reduce or avoid
long term vulnerability to hazards,

(4) A method of implementing, moni-
toring, evaluating, and updating the
mitigation plan. Such evaluation is to
occur at least on an annual basis to en-
sure that implementation occurs as
planned, and to ensure that the plan
remains current.

(b) Plan approach. Hazard mitigation
plans should be oriented toward help-
ing States and localities to develop
hazard management capabilities and
programs as part of normal govern-
mental functions. All States are en-
couraged to develop a basic mitigation
plan prior to the occurrence of a dis-
aster, so that the basic plan can simply
be expanded or updated to address spe-
cific issues arising from the disaster.
At the time of a declaration, the Re-
gional Director, in consultation with
the State, shall determine whether a
new mitigation plan is required as a re-
sult of the declaration, or whether an
existing plan can simply be updated or
expanded.

(c) Plan content and format. The spe-
cific content and format of a hazard
mitigation plan or plan update shall be
determined through guidance and tech-
nical assistance that the Regional Di-
rector provides to the State during the
section 409 planning process. At a min-
imum, the plan or update must address
the items listed in paragraph (a) of this
section.

(d) Plan submission. All States shall
submit a hazard mitigation plan or
plan update on behalf of the State and
any appropriate local governments in-
cluded in the designated area. The plan
or update is due to FEMA within 180
days of the date of the declaration. The
Regional Director may grant exten-
sions to this date not to exceed 365
days from the date of the declaration
when adequate justification is received
in writing from the State. Extensions
beyond that date must be forwarded
with justification to the Associate Di-
rector for approval.

(e) Plan approval. Upon receipt of a
hazard mitigation plan or plan update,
the Regional Director shall acknowl-
edge receipt in writing to the Governor
or appropriate agency. Written com-
ments shall state whether the plan is
approved, shall detail any short-
comings that may exist, and shall in-
clude a suggested method and timeline
for correction if necessary.

(Approved by the Office of Management and
Budget under OMB control number 3067–0212)

§ 206.406 Hazard mitigation planning
process.

(a) General. A sound planning process
is essential to the development and im-
plementation of an effective hazard
mitigation plan. A critical element of
successful mitigation planning is the
involvement of key State agencies,
local units of government, and other
public or private sector bodies or agen-
cies that influence hazard management
or development policies within a State
or local unit of government. This sec-
tion identifies principal components of
the mitigation planning process.

(b) FEMA technical assistance. States
may request the Regional Director to
provide technical assistance and guid-
ance throughout the planning process
to ensure that the plan or update ade-
quately addresses mitigation concerns
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related to the disaster. Technical as-
sistance may include but is not limited
to:

(1) Identification of mitigation issues
through the Interagency Hazard Miti-
gation Team or Hazard Mitigation Sur-
vey Team report;

(2) Initial meeting with the State to
identify key staff, timeline, and scope
of work for development of the hazard
mitigation plan or update;

(3) Review of timelines, outlines,
drafts, and other appropriate material
during development of the hazard miti-
gation plan or update.

(4) Provision of Federal technical as-
sistance information and identification
of technical experts, if needed.

(c) State involvement. Though the pri-
mary responsibility for development of
a hazard mitigation plan is assigned to
one State agency, any State agency
that influence development within haz-
ardous areas through ongoing pro-
grams and activities should be involved
in the development and implementa-
tion of hazard mitigation plans. This
includes, but is not limited to, agencies
involved with emergency management,
natural resources, environmental regu-
lations, planning and zoning, commu-
nity development, building regula-
tions, infrastructure regulation or con-
struction, public information, and in-
surance. It is the responsibility of the
State agency assigned lead responsi-
bility for hazard mitigation to ensure
that all other appropriate State agen-
cies have the opportunity to partici-
pate in development and implementa-
tion of hazard mitigation planning.

(d) Local involvement. Local participa-
tion in hazard mitigation planning is
essential because regulation and con-
trol of development within hazardous
areas normally occurs at the local
level. It is the responsibility of the
State to ensure that appropriate local
participation is obtained during devel-
opment and implementation of hazard
mitigation planning.

(e) Private sector involvement. When
appropriate, a State or local govern-
ment may choose to involve the pri-
vate sector in the planning process.
Support from the private sector is
often essential to successful implemen-
tation of mitigation strategies at the
local level. Involvement of the private

sector in the early stages of the plan-
ning process may facilitate under-
standing and support for mitigation.

(f) Development of hazard mitigation
goals and objectives. The participants in
the planning process shall develop the
basic mitigation goals and objectives
from which the proposed hazard miti-
gation strategies, programs, and ac-
tions required under § 206.405(3) shall be
drawn.

(g) Identification of projects to be fund-
ed under the Hazard Mitigation Grant
Program. The Hazard Mitigation Grant
Program, authorized under section 404
of the Stafford Act, provides up to 50
percent Federal funding for cost-effec-
tive mitigation measures that are con-
sistent with the evaluation of hazards
under section 409. Throughout the
process of preparing a hazard mitiga-
tion plan or plan update, the State and
local governments will be evaluating
natural hazards and identifying poten-
tial mitigation measures which may be
eligible for funding under the Hazard
Mitigation Grant Program. 44 CFR
part 206, subpart N sets forth the regu-
lations for funding these mitigation
measures.

(h) Coordination with other hazard
evaluation and mitigation planning ef-
forts. During the process of developing
a mitigation plan to satisfy require-
ments under this subpart, the State
will ensure that the planning effort is
coordinated with any other hazard
evaluation and mitigation planning
program within the State or local unit
of government, including but not lim-
ited to the Disaster Preparedness Im-
provement Grant Program, the Hurri-
cane Program, the Earthquake Hazard
Reduction Program, the Dam Safety
Program, the National Flood Insurance
Program, and other similar programs
of FEMA and other Federal agencies.

(i) Evaluation and monitoring. The
State is responsible for monitoring and
evaluating implementation of the haz-
ard mitigation plan and for submitting
annual progress reports to FEMA. The
progress report will briefly indicate the
status of implementation of the miti-
gation actions contained within the
plan, and will include documentation
relating to measures which have been
implemented, where appropriate. The
Regional Director may require the

VerDate 11<MAY>2000 13:17 Oct 17, 2001 Jkt 194174 PO 00000 Frm 00472 Fmt 8010 Sfmt 8010 Y:\SGML\194174T.XXX pfrm09 PsN: 194174T



473

Federal Emergency Management Agency § 206.431

State to provide additional progress re-
ports or more specific information on
particularly critical mitigation ac-
tions, if necessary.

§ 206.407 Minimum standards.
(a) General. As a condition of any dis-

aster loan or grant made under the
Stafford Act, section 409 requires that
the recipient shall agree that any re-
pair or construction shall be in accord-
ance with applicable standards of safe-
ty, decency, and sanitation, and in con-
formity with applicable codes, speci-
fications, and standards. The hazard
mitigation planning process required
under section 409 can assist with the
identification of inadequate standards
as described below.

(b) Local standards. The cost of bring-
ing a facility up to minimum standards
is an eligible cost under subpart H of
this part when such standards apply to
the types of work being performed.
These standards, including standards
for hazard mitigation, can either be in
place at the time of the disaster or can
be adopted prior to approval of the
project. Where current mitigation
standards are inadequate, new stand-
ards may be identified in the following
ways:

(1) Through the Interagency Hazard
Mitigation Team or Hazard Mitigation
Survey Team;

(2) Through the hazard mitigation
planning process;

(3) By the State or local govern-
ments;

(4) Through the public assistance pro-
gram; and,

(5) Through identification of mitiga-
tion measures under the Hazard Miti-
gation Grant Program.

(c) Compliance. The State shall ensure
that the sub-grantee meets compliance
with minimum standards as that term
is used in section 409.

Subpart N—Hazard Mitigation
Grant Program

SOURCE: 55 FR 35537, Aug. 30, 1990, unless
otherwise noted.

§ 206.430 General.
This subpart provides guidance on

the administration of hazard mitiga-
tion grants made under the provisions

of section 404 of the Robert T. Stafford
Disaster Relief and Emergency Assist-
ance Act, 42 U.S.C. 5170c, hereafter
Stafford Act, or the Act.

[59 FR 24356, May 11, 1994]

§ 206.431 Definitions.
(a) Applicant means a State agency,

local government, or eligible private
nonprofit organization, as defined in
subpart H of this part, submitting an
application to the Governor’s Author-
ized Representative for assistance
under the Hazard Mitigation Grant
Program.

(b) Application means the initial re-
quest for section 404 funding, as out-
lined in § 206.436.

(c) Grant means an award of financial
assistance. The total grant award shall
not exceed ten percent of the estimated
Federal assistance provided under sec-
tion 406 of the Stafford Act for major
disasters declared before June 10, 1993.
For major disasters declared on or
after June 10, 1993, the total grant
award shall not exceed 15 percent of
the total estimated Federal assistance
(excluding any associated administra-
tive costs) provided under sections 403,
406, 407, 408, 410, 411, 416, and 601 of the
Stafford Act.

(d) Grantee means the government to
which a grant is awarded and which is
accountable for the use of the funds
provided. The grantee is the entire
legal entity even if only a particular
component of the entity is designated
in the grant award document. For pur-
poses of this part, except as noted in
§ 206.436(g)(1), the State is the grantee.

(e) Measure means any mitigation
measure, project, or action proposed to
reduce risk of future damage, hardship,
loss or suffering from disasters. The
term measure is used interchangeably
with the term project in this part.

(f) Project means any mitigation
measure, project, or action proposed to
reduce risk of future damage, hardship,
loss or suffering from disasters. The
term project is used interchangeably
with the term measure in this part.

(g) Sectiom 409 Hazard Mitigation Plan
is the hazard mitigation plan required
under section 409 of the Act as a condi-
tion of receiving Federal disaster as-
sistance under Public Law 93–288, as
amended. This hazard mitigation plan
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is the basis for the identification of
measures to be funded under the Haz-
ard Mitigation Grant Program.

(h) State Administrative Plan for the
Hazard Mitigation Grant Program means
the plan developed by the State to de-
scribe the procedures for administra-
tion of the Hazard Mitigation Grant
Program.

(i) Subgrant means an award of finan-
cial assistance under a grant by a
grantee to an eligible subgrantee.

(j) Subgrantee means the government
or other legal entity to which a
subgrant is awarded and which is ac-
countable to the grantee for the use of
the funds provided. Subgrantees can be
a State agency, local government, pri-
vate non-profit organization, or Indian
tribe as outlined in § 206.434.

(k) Supplement means an amendment
to the hazard mitigation application to
add or modify one or more mitigation
measures.

[55 FR 35537, Aug. 30, 1990, as amended at 59
FR 24356, May 11, 1994]

§ 206.432 Federal grant assistance.
(a) General. This section describes the

extent of Federal funding available
under the State’s grant, as well as lim-
itations and special procedures applica-
ble to each.

(b) Limitations on Federal expenditures.
The total of Federal assistance under
section 404 shall not exceed 15 percent
of the total estimated Federal assist-
ance (excluding any associated admin-
istrative costs) provided under sections
403, 406, 407, 408, 410, 411, 416, and 601 of
the Stafford Act. The estimate of Fed-
eral assistance under these sections
shall be based on the Regional Direc-
tor’s estimate of all Damage Survey
Reports, actual grants, mission assign-
ments, and associated expenses.

(c) Cost sharing. All mitigation meas-
ures approved under the State’s grant
will be subject to the cost sharing pro-
visions established in the FEMA-State
Agreement. FEMA may contribute up
to 75 percent of the cost of measures
approved for funding under the Hazard
Mitigation Grant Program for major
disasters declared on or after June 10,
1993. FEMA may contribute up to 50
percent of the cost of measures ap-
proved for funding under the Hazard
Mitigation Grant Program for major

disasters declared before June 10, 1993.
The nonFederal share may exceed the
Federal share. FEMA will not con-
tribute to costs above the Federally ap-
proved estimate.

[55 FR 35537, Aug. 30, 1990, as amended at 59
FR 24356, May 11, 1994]

§ 206.433 State responsibilities.

(a) Grantee. The State will be the
Grantee to which funds are awarded
and will be accountable for the use of
those funds. There may be subgrantees
within the State government.

(b) Priorities. The State will deter-
mine priorities for funding. This deter-
mination must be made in conform-
ance with § 206.435.

(c) Hazard Mitigation Officer. The
State must appoint a Hazard Mitiga-
tion Officer, as required under 44 CFR
part 206 subpart M, who serves as the
responsible individual for all matters
related to the Hazard Mitigation Grant
Program.

(d) Administrative plan. The State
must have an approved administrative
plan for the Hazard Mitigation Grant
Program in conformance with § 206.437.

§ 206.434 Eligibility.

(a) Applicants. The following are eli-
gible to apply for the Hazard Mitiga-
tion Program Grant:

(1) State and local governments;
(2) Private non-profit organizations

or institutions that own or operate a
private non-profit facility as defined in
§ 206.221(e);

(3) Indian tribes or authorized tribal
organizations and Alaska Native vil-
lages or organizations, but not Alaska
native corporations with ownership
vested in private individuals.

(b) Minimum project criteria. To be eli-
gible for the Hazard Mitigation Grant
Program, a project must:

(1) Be in conformance with the haz-
ard mitigation plan developed as a re-
quirement of section 409;

(2) Have a beneficial impact upon the
designated disaster area, whether or
not located in the designated area;

(3) Be in conformance with 44 CFR
part 9, Floodplain Management and
Protection of Wetlands, and 44 CFR
part 10, Environmental Considerations;

VerDate 11<MAY>2000 13:17 Oct 17, 2001 Jkt 194174 PO 00000 Frm 00474 Fmt 8010 Sfmt 8010 Y:\SGML\194174T.XXX pfrm09 PsN: 194174T



475

Federal Emergency Management Agency § 206.434

(4) Solve a problem independently or
constitute a functional portion of a so-
lution where there is assurance that
the project as a whole will be com-
pleted. Projects that merely identify or
analyze hazards or problems are not el-
igible;

(5) Be cost-effective and substan-
tially reduce the risk of future damage,
hardship, loss, or suffering resulting
from a major disaster. The grantee
must demonstrate this by documenting
that the project;

(i) Addresses a problem that has been
repetitive, or a problem that poses a
significant risk to public health and
safety if left unsolved,

(ii) Will not cost more than the an-
ticipated value of the reduction in both
direct damages and subsequent nega-
tive impacts to the area if future disas-
ters were to occur. Both costs and ben-
efits will be computed on a net present
value basis,

(iii) Has been determined to be the
most practical, effective, and environ-
mentally sound alternative after con-
sideration of a range of options,

(iv) Contributes, to the extent prac-
ticable, to a long-term solution to the
problem it is intended to address,

(v) Considers long-term changes to
the areas and entities it protects, and
has manageable future maintenance
and modification requirements.

(c) Types of projects. Projects may be
of any nature that will result in pro-
tection to public or private property.
Eligible projects include, but are not
limited to:

(1) Structural hazard control or pro-
tection projects;

(2) Construction activities that will
result in protection from hazards;

(3) Retrofitting of facilities;
(4) Property acquisition or reloca-

tion, as defined in § 206.434(d);
(5) Development of State or local

mitigation standards;
(6) Development of comprehensive

hazard mitigation programs with im-
plementation as an essential compo-
nent;

(7) Development or improvement of
warning systems.

(d) Property acquisition and relocation
requirements. A project involving prop-
erty acquisition or the relocation of
structures and individuals is eligible

for assistance only if the applicant en-
ters an agreement with the FEMA Re-
gional Director that provides assur-
ances that:

(1) The following restrictive cov-
enants shall be conveyed in the deed to
any property acquired, accepted, or
from which structures are removed
(hereafter called in section (d) the
property):

(i) The property shall be dedicated
and maintained in perpetuity for uses
compatible with open space, rec-
reational, or wetlands management
practices; and

(ii) No new structure(s) will be built
on the property except as indicated
below:

(A) A public facility that is open on
all sides and functionally related to a
designated open space or recreational
use;

(B) A rest room; or
(C) A structure that is compatible

with open space, recreational, or wet-
lands management usage and proper
floodplain management policies and
practices, which the Director approves
in writing before the construction of
the structure begins.

(iii) After completion of the project,
no application for additional disaster
assistance will be made for any purpose
with respect to the property to any
Federal entity or source, and no Fed-
eral entity or source will provide such
assistance.

(2) In general, allowable open space,
recreational, and wetland management
uses include parks for outdoor rec-
reational activities, nature reserves,
cultivation, grazing, camping (except
where adequate warning time is not
available to allow evacuation), tem-
porary storage in the open of wheeled
vehicles which are easily movable (ex-
cept mobile homes), unimproved, pre-
vious parking lots, and buffer zones.

(3) Any structures built on the prop-
erty according to paragraph (d)(1) of
this section, shall be floodproofed or
elevated to the Base Flood Elevation
plus one foot of freeboard.

(e) Inapplicability of the Uniform Relo-
cation Act. The Uniform Relocation As-
sistance and Real Property Acquisition
Policies Act of 1970 does not apply to
real property acquisition projects
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which meet the criteria identified
below:

(1) The project provides for the pur-
chase of property damaged by the
major, widespread flooding in the
States of Illinois, Iowa, Kansas, Min-
nesota, Missouri, Nebraska, North Da-
kota, South Dakota, and Wisconsin
during 1993;

(2) It provides for such purchase sole-
ly as a result of such flooding;

(3) It is carried out by or through a
State or unit of general local govern-
ment;

(4) The purchasing agency (grantee or
subgrantee) notifies all potential prop-
erty owners in writing that it will not
use its power of eminent domain to ac-
quire the properties if a voluntary
agreement is not reached;

(5) The project is being assisted with
amounts made available for:

(i) Disaster relief by the Federal
Emergency Management Agency; or

(ii) By other Federal financial assist-
ance programs.

(f) Duplication of programs. Section
404 funds cannot be used as a substitute
or replacement to fund projects or pro-
grams that are available under other
Federal authorities, except under lim-
ited circumstances in which there are
extraordinary threats to lives, public
health or safety or improved property.

(g) Packaging of programs. Section 404
funds may be packaged or used in com-
bination with other Federal, State,
local, or private funding sources when
appropriate to develop a comprehen-
sive mitigation solution, though sec-
tion 404 funds cannot be used as a
match for other Federal funds.

[55 FR 35537, Aug. 30, 1990, as amended at 59
FR 24356, May 11, 1994]

§ 206.435 Project identification and se-
lection criteria.

(a) Identification. It is the State’s re-
sponsibility to identify and select haz-
ard mitigation projects. All funded
projects must be consistent with the
State’s section 409 hazard mitigation
plan. Hazard mitigation projects may
be identified through the section 409
planning process, or through any other
appropriate means. Procedures for the
identification, funding, and manage-
ment of mitigation projects shall be in-

cluded in the State’s administrative
plan.

(b) Selection. The State will establish
procedures and priorities for the selec-
tion of mitigation measures. At a min-
imum the criteria must be consistent
with the criteria stated in § 206.434(b)
and include:

(1) Measures that best fit within an
overall plan for development and/or
hazard mitigation in the community,
disaster area, or State;

(2) Measures that, if not taken, will
have a severe detrimental impact on
the applicant, such as potential loss of
life, loss of essential services, damage
to critical facilities, or economic hard-
ship on the community;

(3) Measures that have the greatest
potential impact on reducing future
disaster losses;

(c) Other considerations. In addition to
the selection criteria noted above, con-
sideration should be given to measures
that are designed to accomplish mul-
tiple objectives including damage re-
duction, environmental enhancement,
and economic recovery, when appro-
priate.

§ 206.436 Application procedures.
(a) General. This section describes the

procedures to be used by the State in
submitting an application for funding
for hazard mitigation grants. Under
the Hazard Mitigation Grant Program
the State is the grantee and is respon-
sible for processing subgrants to appli-
cants in accordance with 44 CFR parts
13 and 206.

(b) Governor’s Authorized Representa-
tive. The Governor’s Authorized Rep-
resentative serves as the grant admin-
istrator for all funds provided under
the Hazard Mitigation Grant Program.
The Governor’s Authorized Representa-
tive’s responsibilities as they pertain
to procedures outlined in this section
include providing technical advice and
assistance to eligible subgrantees, and
ensuring that all potential applicants
are aware of assistance available and
submission of those documents nec-
essary for grant award.

(c) Letter of intent to participate. With-
in 60 days of the disaster declaration,
the State (Governor’s Authorized Rep-
resentative) will notify FEMA in writ-
ing of its intent to participate or not
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participate in the Hazard Mitigation
Grant Program. States are also encour-
aged to submit a hazard mitigation ap-
plication within this timeframe so that
immediate post-disaster opportunities
for hazard mitigation are not lost.

(d) Hazard mitigation application.
Upon identification of mitigation
measures, the State (Governor’s Au-
thorized Representative) will submit
its section 404 Hazard Mitigation Appli-
cation to the FEMA Regional Director.
The Application will identify one or
more mitigation measures for which
funding is requested. The Application
must include a Standard Form (SF)
424, Application for Federal Assistance,
SF 424D, Assurances for Construction
Programs if appropriate, and a nar-
rative statement. The narrative state-
ment will contain any pertinent
project management information not
included in the State’s administrative
plan for Hazard Mitigation. The nar-
rative statement will also serve to
identify the specific mitigation
meausres for which funding is re-
quested. Information required for each
mitigation measure shall include the
following:

(1) Name of the subgrantee, if any;
(2) State or local contact for the

measure;
(3) Location of the project;
(4) Description of the measure;
(5) Cost estimate for the measure;
(6) Analysis of the measure’s cost-ef-

fectiveness and substantial risk reduc-
tion, consistent with § 206.434(b);

(7) Work schedule;
(8) Justification for selection;
(9) Alternatives considered;
(10) Environmental information con-

sistent with 44 CFR part 9, Floodplain
Management and Protection of Wet-
lands, and 44 CFR part 10, Environ-
mental Considerations;

(e) Supplements. The application may
be amended as the State and sub-
grantees develop the section 409 hazard
mitigation plan and continue to iden-
tify measures to be funded. Amend-
ments to add or modify measures are
made by submitting supplements to
the application. All supplements to the
application for the purpose of identi-
fying new mitigation measures must be
submitted to FEMA within 90 days of
FEMA approval of the section 409 plan.

The Regional Director may grant up to
a 90 day extension to this deadline
upon receipt of written justification
from the State that the extension is
warranted. The supplements shall con-
tain all necessary information on the
measure as described in paragraph (d)
of this section.

(f) FEMA approval. The application
and supplement(s) will be submitted to
the FEMA Regional Director for ap-
proval. FEMA has final approval au-
thority for funding of all projects.

(g) Exceptions. The following are ex-
ceptions to the above outlined proce-
dures and time limitations.

(1) Grant applications. An Indian tribe
or authorized tribal organization may
submit a SF 424 directly to the Re-
gional Director when assistance is au-
thorized under the Act and a State is
unable to assume the responsibilities
prescribed in these regulations.

(2) Time limitations. The time limita-
tion shown in paragraph (c) of this sec-
tion may be extended by the Regional
Director when justified and requested
in writing by the Governor’s Author-
ized Representative.

(Approved by the Office of Management and
Budget under OMB Control Number 3067–
0207)

§ 206.437 State administrative plan.
(a) General. The State shall develop a

plan for the administration of the Haz-
ard Mitigation Grant Program.

(b) Minimum criteria. At a minimum,
the State administrative plan must in-
clude the items listed below:

(1) Designation of the State agency
will have responsibility for program
administration;

(2) Identification of the State Hazard
Mitigation Officer responsible for all
matters related to the Hazard Mitiga-
tion Grant Program.

(3) Determination of staffing require-
ments and sources of staff necessary
for administration of the program;

(4) Establishment of procedures to:
(i) Identify and notify potential ap-

plicants (subgrantees) of the avail-
ability of the program;

(ii) Ensure that potential applicants
are provided information on the appli-
cation process, program eligibility and
key deadlines;

(iii) Determine applicant eligibility;
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(iv) Conduct environmental and
floodplain management reviews;

(v) Establish priorities for selection
of mitigation projects;

(vi) Process requests for advances of
funds and reimbursement;

(vii) Monitor and evaluate the
progress and completion of the selected
projects;

(viii) Review and approve cost over-
runs;

(ix) Process appeals;
(x) Provide technical assistance as

required to subgrantee(s);
(xi) Comply with the administrative

requirements of 44 CFR parts 13 and
206;

(xii) Comply with audit requirements
of 44 CFR part 14;

(xiii) Provide quarterly progress re-
ports to the Regional Director on ap-
proved projects.

(c) Format. The administrative plan
is intended to be a brief but sub-
stantive plan documenting the State’s
process for the administration of the
Hazard Mitigation Grant Program and
management of the section 404 funds.
This administrative plan should be-
come a part of the State’s overall
emergency response or operations plan
as a separate annex or chapter.

(d) Approval. The State must submit
the administrative plan to the Re-
gional Director for approval. Following
each major disaster declaration, the
State shall prepare any updates,
amendments, or plan revisions required
to meet current policy guidance or
changes in the administration of the
Hazard Mitigation Grant Program.
Funds shall not be awarded until the
State administrative plan is approved
by the FEMA Regional Director.

(Approved by the Office of Management and
Budget under OMB control number 3067–0208)

[55 FR 35537, Aug. 30, 1990, as amended at 55
FR 52172, Dec. 20, 1990]

§ 206.438 Project management.
(a) General. The State serving as

grantee has primary responsibility for
project management and account-
ability of funds as indicated in 44 CFR
part 13. The State is responsible for en-
suring that subgrantees meet all pro-
gram and administrative requirements.

(b) Cost overruns. During the execu-
tion of work on an approved mitigation

measure the Governor’s Authorized
Representative may find that actual
project costs are exceeding the ap-
proved estimates. Cost overruns which
can be met without additional Federal
funds, or which can be met by offset-
ting cost underruns on other projects,
need not be submitted to the Regional
Director for approval, so long as the
full scope of work on all affected
projects can still be met. For cost over-
runs which exceed Federal obligated
funds and which require additional
Federal funds, the Governor’s Author-
ized Representative shall evaluate each
cost overrun and shall submit a request
with a recommendation to the Re-
gional Director for a determination.
The applicant’s justification for addi-
tional costs and other pertinent mate-
rial shall accompany the request. The
Regional Director shall notify the Gov-
ernor’s Authorized Representative in
writing of the determination and proc-
ess a supplement, if necessary. All re-
quests that are not justified shall be
denied by the Governor’s Authorized
Representative. In no case will the
total amount obligated to the State ex-
ceed the funding limits set forth in
§ 206.432(b). Any such problems or cir-
cumstances affecting project costs
shall be identified through the quar-
terly progress reports required in para-
graph (c) of this section.

(c) Progress reports. The grantee shall
submit a quarterly progress report to
FEMA indicating the status and com-
pletion date for each measure funded.
Any problems or circumstances affect-
ing completion dates, scope of work, or
project costs which are expected to re-
sult in noncompliance with the ap-
proved grant conditions shall be de-
scribed in the report.

(d) Payment of claims. The Governor’s
Authorized Representative shall make
a claim to the Regional Director for re-
imbursement of allowable costs for
each approved measure. In submitting
such claims the Governor’s Authorized
Representative shall certify that re-
ported costs were incurred in the per-
formance of eligible work, that the ap-
proved work was completed and that
the mitigation measure is in compli-
ance with the provisions of the FEMA-
State Agreement. The Regional Direc-
tor shall determine the eligible amount
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of reimbursement for each claim and
approve payment. If a mitigation
measure is not completed, and there is
not adequate justification for non-
completion, no Federal funding will be
provided for that measure.

(e) Audit requirements. Uniform audit
requirements as set forth in 44 CFR
part 14 apply to all grant assistance
provided under this subpart. FEMA
may elect to conduct a Federal audit
on the disaster assistance grant or on
any of the subgrants.

§ 206.439 Allowable costs.
(a) General. General policies for de-

termining allowable costs are estab-
lished in 44 CFR 13.22. Exceptions to
those policies as allowed in 44 CFR 13.4
and 13.6 are explained below.

(b) Eligible direct costs. The eligible di-
rect costs for administration and man-
agement of the program are divided
into the following two categories.

(1) Statutory administrative costs—(i)
Grantee. Pursuant to 406(f)(2) of the
Stafford Act, an allowance will be pro-
vided to the State to cover the extraor-
dinary costs incurred by the State for
preparation of applications, quarterly
reports, final audits, and related field
inspections by State employees, in-
cluding overtime pay and per diem and
travel expenses, but not including reg-
ular time for such employees. The al-
lowance will be based on the following
percentages of the total amount of as-
sistance provided (Federal share) for
all subgrantees in the State under sec-
tion 404 of the Stafford Act:

(A) For the first $100,000 of total as-
sistance provided (Federal share), three
percent of such assistance.

(B) For the next $900,000, two percent
of such assistance.

(C) For the next $4,000,000, one per-
cent of such assistance.

(D) For assistance over $5,000,000,
one-half percent of such assistance.

(ii) Subgrantee. Pursuant to section
406(f)(1) of the Stafford Act, necessary
costs of requesting, obtaining, and ad-
ministering Federal disaster assistance
subgrants will be covered by an allow-
ance which is based on the following
percentages of total net eligible costs
under section 404 of the Stafford Act,
for an individual applicant (applicants
in this context include State agencies):

(A) For the first $100,000 of net eligi-
ble costs, three percent of such costs.

(B) For the next $900,000, two percent
of such costs.

(C) For the next $4,000,000, one per-
cent of such costs.

(D) For those costs over $5,000,000,
one-half percent of such costs.

(2) State management costs—(i) Grant-
ee. Except for the items listed in para-
graph (b)(1)(i) of this section, other ad-
ministration costs shall be paid in ac-
cordance with 44 CFR 13.22. Costs of
State personnel (regular time salaries
only) assigned to administer the Haz-
ard Mitigation Grant Program may be
eligible when approved by the Regional
Director. Such costs shall be shared in
accordance with the cost share provi-
sions of section 404 of the Act. For
grantee administrative costs in the
Disaster Field Office, the State shall
submit a plan for the staffing of the
Disaster Field Office within 5 days of
the opening of the office. This staffing
plan shall be in accordance with the
administrative plan requirements of
§ 206.437. After the close of the Disaster
Field Office, costs of State personnel
(regular time salaries only) for con-
tinuing management of the hazard
mitigation grants may be eligible when
approved in advance by the Regional
Director. The State shall submit a plan
for such staffing in advance of the re-
quirement.

(c) Eligible indirect costs—(1) Grantee.
Indirect costs of administering the dis-
aster program are eligible in accord-
ance with the provisions of 44 CFR part
13 and OMB Circular A–87.

(2) Subgrantee. No indirect costs of a
subgrantee are separately eligible be-
cause the percentage allowance in
paragraph (b)(1)(ii) of this section nec-
essary costs of requesting, obtaining
and administering Federal assistance.

§ 206.440 Appeals.

An eligible applicant, subgrantee, or
grantee may appeal any determination
previously made related to an applica-
tion for or the provision of Federal as-
sistance according to the procedures
below.

(a) Format and Content. The applicant
or subgrantee will make the appeal in
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writing through the grantee to the Re-
gional Director. The grantee shall re-
view and evaluate all subgrantee ap-
peals before submission to the Regional
Director. The grantee may make grant-
ee-related appeals to the Regional Di-
rector. The appeal shall contain docu-
mented justification supporting the ap-
pellant’s position, specifying the mone-
tary figure in dispute and the provi-
sions in Federal law, regulation, or pol-
icy with which the appellant believes
the initial action was inconsistent..

(b) Levels of Appeal. (1) The Regional
Director will consider first appeals for
hazard mitigation grant program-re-
lated decisions under subparts M and N
of this part.

(2) The Associate Director/Executive
Associate Director for Mitigation will
consider appeals of the Regional Direc-
tor’s decision on any first appeal under
paragraph (b)(1) of this section.

(c) Time Limits. (1) Appellants must
make appeals within 60 days after re-
ceipt of a notice of the action that is
being appealed.

(2) The grantee will review and for-
ward appeals from an applicant or sub-
grantee, with a written recommenda-
tion, to the Regional Director within 60
days of receipt.

(3) Within 90 days following receipt of
an appeal, the Regional Director (for
first appeals) or Associate Director/Ex-
ecutive Associate Director (for second
appeals) will notify the grantee in writ-
ing of the disposition of the appeal or
of the need for additional information.
A request by the Regional Director or
Associate Director/Executive Associate
Director for additional information
will include a date by which the infor-
mation must be provided. Within 90
days following the receipt of the re-
quested additional information or fol-
lowing expiration of the period for pro-
viding the information, the Regional
Director or Associate Director/Execu-
tive Associate Director will notify the
grantee in writing of the disposition of
the appeal. If the decision is to grant
the appeal, the Regional Director will
take appropriate implementing action.

(d) Technical Advice. In appeals in-
volving highly technical issues, the Re-
gional Director or Associate Director/
Executive Associate Director may, at
his or her discretion, submit the appeal

to an independent scientific or tech-
nical person or group having expertise
in the subject matter of the appeal for
advice or recommendation. The period
for this technical review may be in ad-
dition to other allotted time periods.
Within 90 days of receipt of the report,
the Regional Director or Associate Di-
rector/Executive Associate Director
will notify the grantee in writing of
the disposition of the appeal.

(e) Transition. (1) This rule is effec-
tive for all appeals pending on and ap-
peals from decisions issued on or after
May 8, 1998, except as provided in para-
graph (e)(2) of this section.

(2) Appeals pending from a decision
of an Associate Director/Executive As-
sociate Director before May 8, 1998 may
be appealed to the Director in accord-
ance with 44 CFR 206.440 as it existed
before May 8, 1998.

(3) The decision of the FEMA official
at the next higher appeal level shall be
the final administrative decision of
FEMA.

[63 FR 17111, Apr. 8, 1998]

PARTS 207–208 [RESERVED]

PART 209—SUPPLEMENTAL PROP-
ERTY ACQUISITION AND ELE-
VATION ASSISTANCE

Sec.
209.1 Purpose.
209.2 Definitions.
209.3 Roles and responsibilities.
209.4 Allocation and availability of funds.
209.5 Applicant eligibility.
209.6 Project eligibility.
209.7 Priorities for project selection.
209.8 Application and review process.
209.9 Appeals.
209.10 Project implementation require-

ments.
209.11 Grant administration.
209.12 Oversight and results.

AUTHORITY: Pub. L. 106–113, Div. B, sec.
1000(a)(5) (enacting H.R. 3425 by cross-ref-
erence), 113 Stat. 1501, 1536; Pub. L. 106–246,
114 Stat. 511, 568; Robert T. Stafford Disaster
Relief and Emergency Assistance Act, 42
U.S.C. 5121, Reorganization Plan No. 3 of
1978, 43 FR 41943, 3 CFR, 1978 Comp., p. 329;
E.O. 12127, 44 FR 19367, 3 CFR, 1979 Comp., p.
376; E.O. 12148, 44 FR 43239, 3 CFR, 1979
Comp., p. 412.

SOURCE: 66 FR 32669, June 15, 2001, unless
otherwise noted.
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