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Subpart A—Introduction

§96.1 Scope.

This part applies to the following
block grant programs:

(a) Community services (Pub. L. 97-
35, sections 671-683) (42 U.S.C. 9901-
9912).

(b) Preventive health and health
services (Pub. L. 97-35, section 901) (42
U.S.C. 300w—-300w-8).

(c) Community mental health serv-
ices (Public Health Service Act, sec-
tions 1911-1920 and sections 1941-1954)
(42 U.S.C. 300x-1-300x-9 and 300x-51-
300x—64).

(d) Substance abuse prevention and
treatment (Public Health Service Act,
sections 1921-1935 and sections 1941-
1954) (42 U.S.C. 300x-21-300x-35 and 300x—
51-300x—64).

(e) Maternal and child health serv-
ices (Social Security Act, Title V) (42
U.S.C. 701-709).

(f) Social services, empowerment
zones and enterprise communities
(Pub. L. 97-35, sections 2351-55; Pub. L.
103-66, section 1371) (42 U.S.C. 1397-
1397f).

§96.3

(g) Low-income home energy assist-
ance (Pub. L. 97-35, sections 2601-11) (42
U.S.C. 8621-8629).

[47 FR 29486, July 6, 1982, as amended at 58
FR 60128, Nov. 15, 1993; 64 FR 55856, Oct. 15,
1999]

§96.2 Definitions.

(a) Secretary means the Secretary of
Health and Human Services or his des-
ignee.

(b) Department means the Department
of Health and Human Services.

(c) Reconciliation Act means the Om-
nibus Budget Reconciliation Act of 1981
(Pub. L. 97-35).

(d) State includes the fifty States, the
District of Columbia, and as appro-
priate with respect to each block
grant, the Commonwealth of Puerto
Rico, the U.S. Virgin Islands, Guam,
American Samoa, the Commonwealth
of the Northern Mariana Islands, and
for purposes of the block grants admin-
istered by agencies of the Public
Health Service, the Federated States of
Micronesia, the Republic of the Mar-
shall Islands, and the Republic of
Palau.

[47 FR 29486, July 6, 1982, as amended at 52
FR 37965, Oct. 13, 1987; 64 FR 55856, Oct. 15,
1999]

§96.3 Information collection approval
numbers.

Information collection requirements
pertaining to the block grant programs
have been approved by the Office of
Management and Budget under the pro-
visions of the Paperwork Reduction
Act, Pub. L. 96-511 (44 U.S.C. Chapter
35) and have been assigned OMB num-
bers:

0930-0080 Alcohol and Drug Abuse and Men-
tal Health Services Block Grant Reporting
Requirements

0920-0106 Preventive Health and Health
Services Block Grant Reporting Require-
ments

0915-0023 Primary Care Block Grant Report-
ing Requirements

0915-0024 Maternal and Child Health Serv-
ices Block Grant Reporting Requirements

0980-0125 Social Services Block Grant Re-
porting Requirements

0980-0126 Community Services Block Grant
Reporting Requirements
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§96.10

0960-0261 Low-Income Home Energy Assist-
ance Block Grant Reporting Requirements.

[47 FR 29486, July 6, 1982; 47 FR 43062, Sept.
30, 1982]

Subpart B—General Procedures

§96.10 Prerequisites to obtain block
grant funds.

(a) Except where prescribed else-
where in this rule or in authorizing leg-
islation, no particular form is required
for a State’s application or the related
submission required by the statute.
For the maternal and child health
block grant, the application shall be in
the form specified by the Secretary, as
provided by section 505(a) of the Social
Security Act (42 U.S.C. 705(a)).

(b) The certifications required by the
community services, primary care, pre-
ventive health and health services, al-
cohol and drug abuse and mental
health services, and low-income home
energy assistance block grant statutes
to be made by the State’s chief execu-
tive officer must be made by that indi-
vidual personally, or by an individual
authorized to make such certifications
on behalf of the chief executive officer.

(c) Effective beginning in fiscal year
2001, submission dates for applications
under the social service and low-in-
come home energy assistance block
grant programs are:

(1) for the social services block grant,
States and territories which operate on
a Federal fiscal year basis, and make
requests for funding from the Depart-
ment, must insure that their applica-
tions (pre-expenditure reports) for
funding are submitted by September 1
of the preceding fiscal year unless the
Department agrees to a later date.
States and territories which operate
their social services block grant on a
July 1-June 30 basis, must insure that
their applications are submitted by
June 1 of the preceding funding period
unless the Department agrees to a
later date.

(2) for the low-income home energy
assistance program, States and terri-
tories which make requests for funding
from the Department must insure that
their applications for a fiscal year are
submitted by September 1 of the pre-
ceding fiscal year unless the Depart-
ment agrees to a later date.

45 CFR Subtitle A (10-1-01 Edition)

(d) Effective beginning in fiscal year
2001, for the low-income home energy
assistance program, States and terri-
tories which make requests for funding
from the Department must insure that
all information necessary to complete
their applications is received by De-
cember 15 of the fiscal year for which
they are requesting funds unless the
Department agrees to a later date.

[47 FR 29486, July 6, 1982, as amended at 64
FR 55856, Oct. 15, 1999]

§96.11 Basis of award to the States.

The Secretary will award the block
grant funds allotted to the State in ac-
cordance with the apportionment of
funds from the Office of Management
and Budget. Such awards will reflect
amounts reserved for Indian Tribes and
Tribal Organizations and, in FY 1982,
any amounts awarded by the Depart-
ment under transition authorities. The
grant award constitutes the authority
to carry out the program and to draw
and expend funds.

[47 FR 29486, July 6, 1982; 47 FR 43062, Sept.
30, 1982]

§96.12

The Secretary will make payments
at such times and in such amounts to
each State from its awards in advance
or by way of reimbursement in accord-
ance with section 203 of the Intergov-
ernmental Cooperation Act (42 U.S.C.
4213) and Treasury Circular No. 1075 (31
CFR Part 205). When matching funds
are involved, the Secretary shall take
into account the ratio that such pay-
ment bears to such State’s total ex-
penditures under its awards.

Grant payment.

§96.13 Reallotments.

The Secretary will re-allot to eligible
States those funds available as of Sep-
tember 1 of each fiscal year under the
reallotment provisions pertaining to
the alcohol and drug abuse and mental
health services, maternal and child
health services, and preventive health
and health services block grants. The
reallotment procedure for the low-in-
come home energy assistance block
grant is specified in section 2607 of the
Reconciliation Act (42 U.S.C. 8626) and
§96.81 of this part.
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§96.14 Time period for obligation and
expenditure of grant funds.

(a) Obligations. Amounts unobligated
by the State at the end of the fiscal
year in which they were first allotted
shall remain available for obligation
during the succeeding fiscal year for
all block grants except:

(1) Primary care. Amounts are avail-
able only if the Secretary determines
that the State acted in accordance
with section 1926(a)(1) of the Public
Health Service Act (42 U.S.C. 300y-
5(a)(1)) and there is good cause for
funds remaining unobligated.

(2) Low-income home energy assistance.
Regular LIHEAP block grant funds au-
thorized under section 2602(b) of Public
Law 97-35 (42 U.S.C. 8621(b)) are avail-
able only in accordance with section
2607(b)(2)(B) of Public Law 97-35 (42
U.S.C. 8626(b)(2)(B)), as follows. From
allotments for fiscal year 1982 through
fiscal year 1984, a maximum of 25 per-
cent may be held available for the next
fiscal year. From allotments for fiscal
yvear 1985 through fiscal year 1990, a
maximum of 15 percent of the amount
payable to a grantee and not trans-
ferred to another block grant according
to section 2604(f) of Public Law 97-35 (42
U.S.C. 8623(f)) may be held available for
the next fiscal year. From allotments
for fiscal year 1991 through fiscal year
1993, a maximum of 10 percent of the
amount payable to a grantee and not
transferred to another block grant ac-
cording to section 2604(f) of Public Law
97-35 (42 U.S.C. 8623(f)) may be held
available for the next fiscal year. Be-
ginning with allotments for fiscal year
1994, a maximum of 10 percent of the
amount payable to a grantee may be
held available for the next fiscal year.
No funds may be obligated after the
end of the fiscal year following the fis-
cal year for which they were allotted.

(b) Expenditure. No limitations exist
on the time for expenditure of block
grant funds, except those imposed by
statute with respect to the community

services, maternal and child health
services, and social services block
grants.

[47 FR 29486, July 6, 1982; 47 FR 43062, Sept.
30, 1982, as amended at 52 FR 37965, Oct. 13,
1987; 60 FR 21357, May 1, 1995]

§96.16

§96.15 Waivers.

Applications for waivers that are per-
mitted by statute for the block grants
should be submitted to the Director,
Centers for Disease Control and Pre-
vention in the case of the preventive
health and health services block grant;
to the Administrator, Substance Abuse
and Mental Health Services Adminis-
tration in the case of the community
mental health services block grant and
the substance abuse prevention and
treatment block grant; to the Director,
Maternal and Child Health Bureau in
the case of the maternal and child
health services block grant; and to the
Director, Office of Community Services
in the case of the community services
block grant, the low-income home en-
ergy assistance program and the social
services block grant. Beginning with
fiscal year 1986, the Secretary’s author-
ity to waive the provisions of section
2605(b) of Public Law 97-35 (42 U.S.C.
8624(b)) under the low-income home en-
ergy assistance program is repealed.

[64 FR 55856, Oct. 15, 1999]

§96.16 Applicability of title XVII of the
Reconciliation Act (31 U.S.C. 7301-
7305).

This section interprets the applica-
bility of the general provisions gov-
erning block grants set forth in title
XVII of the Reconciliation Act (31
U.S.C. 7301-7305):

(a) Except as otherwise provided in
this section or unless inconsistent with
provisions in the individual block
grant statutes, 31 U.S.C. 7301-7305 apply
to the community services, preventive
health and health services, and alcohol
and drug abuse and mental health serv-
ices block grants.

(b) The requirement in 31 U.S.C.
7303(b) relating to public hearings does
not apply to any of the block grants
governed by this part. Instead, the pro-
visions in the individual block grant
statutes apply.

(c) The maternal and child health
services block grant is not subject to
any requirements of 31 U.S.C. 7301-7305.

(d) The social services and low-in-
come home energy assistance programs
are subject only to 31 U.S.C. 7304.
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§96.17

(e) The audit provisions of 31 U.S.C.
7305 have, in most cases, been over-
ridden by the Single Audit Act. Pub. L.
98-502, 31 U.S.C. 75, et seq., and do not
apply to the block grants. Pursuant to
§96.31(b)(2), certain entities may, how-
ever, elect to conduct audits under the
block grant audit provisions. For enti-
ties making this election, the provi-
sions of 31 U.S.C. 7305 apply to the com-
munity services block grant.

(f) The applicability of 31 U.S.C.
7303(a) relating to the contents of a re-
port on proposed uses of funds is speci-
fied in §96.10.

[562 FR 37966, Oct. 13, 1987]

§96.17 Annual reporting requirements.

(a) Except for the low-income home
energy assistance program activity re-
ports, a state must make public and
submit to the Department each annual
report required by statute:

(1) Within six months of the end of
the period covered by the report; or

(2) At the time the state submits its
application for funding for the federal
or state fiscal year, as appropriate,
which begins subsequent to the expira-
tion of that six-month period.

(b) These reports are required annu-
ally for preventive health and health
services (42 U.S.C. 300w-5(a)(1)), com-
munity mental health services (42
U.S.C. 300x et. seq.), the prevention and
treatment of substance abuse block
grant (42 U.S.C. 300x-21 et. seq.), mater-
nal and child health services (42 U.S.C.
706(a)(1)), and the social services block
grant (42 U.S.C. 1397e(a)). See §96.82 for
requirements governing the submission
of activity reports for the low-income
home energy assistance program.

[568 FR 60128, Nov. 15, 1993]

Subpart C—Financial
Management

§96.30 Fiscal and administrative re-
quirements.

(a) Fiscal control and accounting proce-
dures. Except where otherwise required
by Federal law or regulation, a State
shall obligate and expend block grant
funds in accordance with the laws and
procedures applicable to the obligation
and expenditure of its own funds. Fis-
cal control and accounting procedures

45 CFR Subtitle A (10-1-01 Edition)

must be sufficient to (a) permit prepa-
ration of reports required by the stat-
ute authorizing the block grant and (b)
permit the tracing of funds to a level of
expenditure adequate to establish that
such funds have not been used in viola-
tion of the restrictions and prohibi-
tions of the statute authorizing the
block grant.

(b) Financial summary of obligation
and expenditure of block grant funds—(1)
Block grants containing time limits on
both the obligation and the expenditure of
funds. After the close of each statutory
period for the obligation of block grant
funds and after the close of each statu-
tory period for the expenditure of block
grant funds, each grantee shall report
to the Department:

(i) Total funds obligated and total
funds expended by the grantee during
the applicable statutory periods; and

(ii) The date of the last obligation
and the date of the last expenditure.

(2) Block grants containing time limits
only on obligation of funds. After the
close of each statutory period for the
obligation of block grant funds, each
grantee shall report to the Depart-
ment:

(i) Total funds obligated by the
grantee during the applicable statutory
period; and

(ii) The date of the last obligation.

(3) Block grants containing time limits
only on expenditure of funds. After the
close of each statutory period for the
expenditure of block grant funds, each
grantee shall report to the Depart-
ment:

(i) Total funds expended by the
grantee during the statutory period;
and

(ii) The date of the last expenditure.

(4) Submission of information. Grantees
shall submit the information required
by paragraph (b)(1), (2), and (3) of this
section on OMB Standard Form 269A,
Financial Status Report (short form).
Grantees are to provide the requested
information within 90 days of the close
of the applicable statutory grant peri-
ods.

[47 FR 29486, July 6, 1982, as amended at 52
FR 37966, Oct. 13, 1987; 53 FR 11656, Apr. 8,
1988; 64 FR 55857, Oct. 15, 1999]
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§96.31 Audits.

(a) Basic rule. Grantees and sub-
grantees are responsible for obtaining
audits in accordance with the Single
Audit Act Amendments of 1996 (31
U.S.C. 7501-7507) and revised OMB Cir-
cular A-133, ‘“‘Audits of State, Local
Governments, and Non-Profit Organi-
zations.”” The audits shall be made by
an independent auditor in accordance
with generally accepted Government
auditing standards covering financial
audits.

(b) Subgrantees. State or local govern-
ments, as those terms are defined for
purposes of the Single Audit Act
Amendments of 1996, that provide Fed-
eral awards to a subgrantee, expending
$300,000 or more (or other amount as
specified by OMB) in Federal awards in
a fiscal year, shall:

(1) Determine whether subgrantees
have met the audit requirements of the
Act. Commercial contractors (private
for-profit and private and govern-
mental organizations) providing goods
and services to State and local govern-
ments are not required to have a single
audit performed. State and local gov-
ernments should use their own proce-
dures to ensure that the contractor has
complied with laws and regulations af-
fecting the expenditure of Federal
funds;

(2) Determine whether the sub-
grantee spent Federal assistance funds
provided in accordance with applicable
laws and regulations. This may be ac-
complished by reviewing an audit of
the subgrantee made in accordance
with the Act or through other means
(e.g., program reviews) if the sub-
grantee has not had such an audit;

(3) Ensure that appropriate correc-
tive action is taken within six months
after receipt of the audit report in in-
stances of noncompliance with Federal
laws and regulations;

(4) Consider whether subgrantee au-
dits necessitate adjustment of the
grantee’s own records; and

(5) Require each subgrantee to permit
independent auditors to have access to
the records and financial statements.

[62 FR 45963, Aug. 29, 1997]

§96.41

§96.32

The State must repay to the Depart-
ment amounts found after audit resolu-
tion to have been expended improperly.
In the event that repayment is not
made voluntarily, the Department will
undertake recovery.

[62 FR 37966, Oct. 13, 1987]

Financial settlement.

§96.33 Referral of cases to the Inspec-
tor General.

State or tribal officials who have in-
formation indicating the commission
or potential commission of fraud or
other offenses against the United
States involving block grant funds
should promptly provide the informa-
tion to the appropriate Regional Office
of Investigations of the Department’s
Office of the Inspector General.

[62 FR 37966, Oct. 13, 1987]

Subpart D—Direct Funding of In-
dian Tribes and Tribal Organi-
zations

§96.40 Scope.

This subpart applies to the commu-
nity services, alcohol and drug abuse
and mental health services, preventive
health and health services, primary
care, and low-income home energy as-
sistance block grants.

§96.41 General determination.

(a) The Department has determined
that, with the exception of the cir-
cumstances addressed in paragraph (c)
of this section, Indian tribes and tribal
organizations would be better served
by means of grants provided directly
by the Department to such tribes and
organizations out of their State’s allot-
ment of block grant funds than if the
State were awarded its entire allot-
ment. Accordingly, with the exception
of situations described in paragraph (c)
of this section, the Department will,
upon request of an eligible Indian tribe
or tribal organization and where pro-
vided for by statute, reserve a portion
of the allotment of the State(s) in
which the tribe is located, and, upon
receipt of a complete application and
related submission meeting statutory
and regulatory requirements, grant it
directly to the tribe or organization.
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§96.42

(b) An Indian tribe or tribal organiza-
tion may request direct funding under
a block grant program included in this
subpart regardless of whether the State
in which it is located is receiving funds
under the block grant program.

(c) The Department has determined
that Indian tribal members eligible for
the funds or services provided through
the block grants would be better served
by the State(s) in which the tribe is lo-
cated rather than by the tribe, where:

(1) The tribe has not used its block
grant allotment substantially in ac-
cordance with the provisions of the rel-
evant statute(s); and

(2) Following the procedures of 45
CFR 96.51, the Department has with-
held tribal funds because of those defi-
ciencies; and

(3) The tribe has not provided suffi-
cient evidence that it has removed or
corrected the reason(s) for withholding.
In these cases, block grant funds re-
served or set aside for a direct grant to
the Indian tribe will be awarded to the
State(s), and the State(s) will provide
block grant services to the service pop-
ulation of the tribe. Before awarding
these funds to the State(s), the Depart-
ment will allow as much time as it de-
termines to be reasonable for the tribe
to correct the conditions that led to
withholding, consistent with provision
of timely and meaningful services to
the tribe’s service population during
the fiscal year. If a State(s) is awarded
funds wunder this paragraph, the
State(s) will receive all remaining
funds set aside for the tribe for the
Federal fiscal year for which the award
is made. Where the Department has
withheld funds from a tribe and the
tribe has not taken satisfactory correc-
tive action by the first day of the fol-
lowing fiscal year, all of the funds to
serve the tribe’s service population for
the following fiscal year will be award-
ed to the State(s). The State(s) is re-
sponsible for providing services to the
service population of the tribe in these
cases. This paragraph also applies when
funds are withheld from a tribal orga-
nization.

[47 FR 29486, July 6, 1982, as amended at 64
FR 55857, Oct. 15, 1999]
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§96.42 General procedures and re-

quirements.

(a) An Indian tribe or tribal organiza-
tion applying for or receiving direct
funding from the Secretary under a
block grant program shall be subject to
all statutory and regulatory require-
ments applicable to a State applying
for or receiving block grant funds to
the extent that such requirements are
relevant to an Indian tribe or tribal or-
ganization except where otherwise pro-
vided by statute or in this part.

(b) A tribal organization representing
more than one Indian tribe will be eli-
gible to receive block grant funds on
behalf of a particular tribe only if the
tribe has by resolution authorized the
organization’s action.

(c) If an Indian tribe or tribal organi-
zation whose service population resides
in more than one State applies for
block grant funds that, by statute, are
apportioned on the basis of population,
the allotment awarded to the tribe or
organization shall be taken from the
allotments of the various States in
which the service population resides in
proportion to the number of eligible
members or households to be served in
each State. If block grant funds are re-
quired to be apportioned on the basis of
grants during a base year, the allot-
ment to the Indian tribe or tribal orga-
nization shall be taken from the allot-
ment of the State whose base year
grants included the relevant grants to
the tribe or organization.

(d) The audit required under the
block grant programs shall be con-
ducted by an entity that is independent
of the Indian tribe or tribal organiza-
tion receiving grant funds from the
Secretary.

(e) Beginning with fiscal year 1983,
any request by an Indian tribe or tribal
organization for direct funding by the
Secretary must be submitted to the
Secretary, together with the required
application and related materials, by
September 1 preceding the Federal fis-
cal year for which funds are sought. A
separate application is required for
each block grant. After the September
1 deadline, tribal applications will be
accepted only with the concurrence of
the State (or States) in which the tribe
or tribal organization is located.
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(f) A State receiving block grant
funds is not required to use those funds
to provide tangible benefits (e.g., cash
or goods) to Indians who are within the
service population of an Indian tribe or
tribal organization that received direct
funding from the Department under
the same block grant program for the
same fiscal year. A State, however,
may not deny Indians access to intan-
gible services funded by block grant
programs (e.g., treatment at a commu-
nity health center) even if the Indians
are members of a tribe receiving direct
funding for a similar service. A tribe
receiving direct block grant funding is
not required to use those funds to pro-
vide tangible benefits to non-Indians
living within the tribe’s service area
unless the tribe and the State(s) in
which the tribe is located agree in
writing that the tribe will do so.

[47 FR 29486, July 6, 1982, as amended at 52
FR 37966, Oct. 13, 1987; 64 FR 55857, Oct. 15,
1999]

§96.43 Procedures during FY 1982.

(a) This section applies to the fiscal
year beginning October 1, 1981.

(b) A request for direct funding must
be received by the Secretary before the
Secretary has awarded all of the allot-
ment to the State involved. The appli-
cation and related submission may be
submitted later but must be submitted
within 75 days after the beginning of
the quarter in which the State quali-
fied for block grant funds, (or by Au-
gust 20, 1982 in the case of an Indian
tribe located in a State that has not
qualified for block grant funds in FY
1982) except that the application and
related submission for the low-income
home energy assistance program must
be submitted by December 15, 1981. A
separate request and application are
required for each block grant.

[47 FR 29486, July 6, 1982; 47 FR 43062, Sept.
30, 1982]

§96.44 Community services.

(a) This section applies to direct
funding of Indian tribes and tribal or-
ganizations under the community serv-
ices block grant.

(b) The terms Indian tribe and tribal
organization as used in the Reconcili-
ation Act have the same meaning given

§96.44

such terms in section 4(b) and 4(c) of
the Indian Self-Determination and
Education Assistance Act (256 U.S.C.
450b). The terms also include organized
groups of Indians that the State in
which they reside has determined are
Indian tribes. An organized group of In-
dians is eligible for direct funding
based on State recognition if the State
has expressly determined that the
group is an Indian tribe. In addition,
the statement of the State’s chief exec-
utive officer verifying that a tribe is
recognized by that State will also be
sufficient to verify State recognition
for the purpose of direct funding.

(¢) For purposes of section 674(c)(2) of
the Act (42 U.S.C. 9903(c)(2)) an eligible
Indian means a member of an Indian
tribe whose income is at or below the
poverty line defined in section 673(2) of
the Act (42 U.S.C. 9902(2)). An eligible in-
dividual under section 674(c)(2) of the
Reconciliation Act (42 U.S.C. 9903(c)(2))
means a resident of the State whose in-
come is at or below the poverty line.

(d) An Indian tribe or tribal organiza-
tion will meet the requirements of sec-
tion 675(c)(1) (42 U.S.C. 9904(c)(1)) if it
certifies that it agrees to use the funds
to provide at least one of the services
or activities listed in that section.

(e) An Indian tribe or tribal organiza-
tion is not required to comply with sec-
tion 675(b) (42 U.S.C. 9904(b)) or to pro-
vide the certifications required by the
following other provisions of the Rec-
onciliation Act.

(1) Section 675(c)(2)(A) (42 U.S.C.
9904(c)(2)(A));

(2) Section 675(c)(3) (42 TU.S.C.
9904(c)(3)); and

(3) Section 675(c)(4) (42 TU.S.C.
9904(c)(4)).

(4) Section 675(c)(11) (42 U.S.C.
9904(c)(11)).

(f) In each fiscal year, Indian tribes
and tribal organizations may expend
for administrative expenses—com-
parable to the administrative expenses
incurred by State at the State level—
an amount not to exceed the greater of
the amounts determined by:

(1) Multiplying their allotment under
section 674 of the Reconciliation Act
(42 U.S.C. 9903) by five percent; or

(2) Multiplying the allotment by the
percentage represented by the ratio of
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$565,000 to the smallest State allotment
(excluding territorial allotments) for
that fiscal year.

[47 FR 29486, July 6, 1982, as amended at 52
FR 37967, Oct. 13, 1987]

§96.45 Preventive health and health
services.

(a) This section applies to direct
funding of Indian tribes and tribal or-
ganizations under the preventive
health and health services block grant.

(b) For the purposes of determining
eligible applicants under section 1902(d)
of the Public Health Service Act, a
grantee that received a grant directly
from the Secretary in FY 1981 under
any of the programs replaced by the
preventive health and health services
block grant that was specifically tar-
geted toward serving a particular In-
dian tribe or tribal organization will be
considered eligible if the grantee is an
Indian tribe or tribal organization at
the time it requests funds under this
part. Grantees that received funds
under formula or Statewide grants, and
subgrantees that received funds from
any program replaced by the preven-
tive health and health services block
grant, are not eligible.

§96.46 Substance abuse
and treatment services.

(a) This section applies to direct
funding of Indian tribes and tribal or-
ganizations under the substance abuse
prevention and treatment Block Grant.

(b) For the purpose of determining el-
igible applicants under section 1933(d)
of the Public Health Service Act (42
U.S.C. 300x-33(d)) an Indian tribe or
tribal organization (as defined in sub-
sections (b) and (c) of section 4 of the
Indian Self-Determination and Edu-
cation Assistance Act) that received a
direct grant under subpart I of part B
of title XIX of the PHS Act (as such ex-
isted prior to October 1, 1992) in fiscal
year 1991 will be considered eligible for
a grant under subpart 2 of part B of
title XIX of the PHS Act.

(c) For purposes of the substance
abuse prevention and treatment Block
Grant, an Indian tribe or tribal organi-
zation is not required to comply with
the following statutory provisions of
the Public Health Service Act: 1923 (42
U.S.C. 300x-23), 1925 (42 U.S.C. 300x-25),

prevention
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1926 (42 U.S.C. 300x-26), 1928 (42 U.S.C.
300x-28), 1929 (42 U.S.C. 300x-29), and
1943(a)(1) (42 U.S.C. 300x-53(a)(1)). An
Indian tribe or tribal organization is to
comply with all other statutes and reg-
ulations applicable to the Substance
Abuse Prevention and Treatment
Block Grant. In each case in which an
Indian Tribe receives a direct grant,
the State is also responsible for pro-
viding services to Native Americans
under the State’s Block Grant pro-
gram.

[568 FR 17070, Mar. 31, 1993]

§96.47

Applications for direct funding of In-
dian tribes and tribal organizations
under the primary care block grant
must comply with 42 CFR Part 5lc
(Grants for Community Health Serv-
ices).

Primary care.

§96.48 Low-income home energy as-
sistance.

(a) This section applies to direct
funding of Indian tribes under the low-
income home energy assistance pro-
gram.

(b) The terms Indian tribe and tribal
organication as used in the Reconcili-
ation Act have the same meaning given
such terms in section 4(b) and 4(c) of
the Indian Self-Determination and
Education Assistance Act (256 U.S.C.
450b) except that the terms shall also
include organized groups of Indians
that the State in which they reside has
expressly determined are Indian tribes
or tribal organizations in accordance
with State procedures for making such
determinations.

(c) For purposes of section 2604(d) of
the Act (42 U.S.C. 8623(d)), an organized
group of Indians is eligible for direct
funding based on State recognition if
the State has expressly determined
that the group is an Indian tribe. A
statement by the State’s chief execu-
tive officer verifying that a tribe is
recognized by that State will also be
sufficient to verify State recognition
for the purpose of direct funding.

(d) The plan required by section
2604(d)(4) of the Reconciliation Act (42
U.S.C. 8623(d)(4)) shall contain the cer-
tification and information required for
States under section 2605 (b) and (c) of
that Act (42 U.S.C. 8624 (b) and (c)). An
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Indian tribe or tribal organization is
not required to comply with section
2605(a)(2) of the Act (42 TU.S.C.
8624(a)(2)).

(e) Where a tribe requests that the
Secretary fund another entity to pro-
vide energy assistance for tribal mem-
bers, as provided by section 2604(d)(3) of
the Act (42 U.S.C. 8623(d)(3)), the Sec-
retary shall consider the following fac-
tors in selecting the grantee: the abil-
ity of the other entity to provide low-
income home energy assistance, exist-
ing tribal-State agreements as to the
size and location of the service popu-
lation, and the history of State serv-
ices to the Indian people to be served
by the other entity.

§96.49 Due date for receipt of all in-
formation required for completion
of tribal applications for the low-in-
come home energy assistance block
grants.

Effective beginning in FY 2001, for
the low-income home energy assistance
program, Indian tribes and tribal orga-
nizations that make requests for direct
funding from the Department must in-
sure that all information necessary to
complete their application is received
by December 15 of the fiscal year for
which funds are requested, unless the
State(s) in which the tribe is located
agrees to a later date. After December
15, funds will revert to the State(s) in
which the tribe is located, unless the
State(s) agrees to a later date. If funds
revert to a State, the State is respon-
sible for providing low-income home
energy assistance program services to
the service population of the tribe.

[64 FR 55857, Oct. 15, 1999]

Subpart E—Enforcement

§96.50 Complaints.

(a) This section applies to any com-
plaint (other than a complaint alleging
violation of the nondiscrimination pro-
visions) that a State has failed to use
its allotment under a block grant in
accordance with the terms of the act
establishing the block grant or the cer-
tifications and assurances made by the
State pursuant to that act. The Sec-
retary is not required to consider a
complaint unless it is submitted as re-
quired by this section.

§96.50

(b) Complaints with respect to the
health block grants must be submitted
in writing to either the Assistant Sec-
retary for Health or: For the preven-
tive health and health services block
grant, the Director, Centers for Disease
Control; for the alcohol and drug abuse
and mental health services block
grant, the Administrator, Alcohol,
Drug Abuse, and Mental Health Admin-
istration; for the maternal and child
health services block grant, the Ad-
ministrator, Health Resources and
Services Administration. Complaints
with respect to the social services
block grant must be submitted in writ-
ing to the Assistant Secretary for
Human Development Services. Com-
plaints with respect to the low-income
home energy assistance program and
the community services block grant
must be submitted in writing to the Di-
rector, Office of Community Services.
(The address for the Director, Center
for Disease Control is 1600 Clifton
Road, NE., Atlanta, Georgia 30333. For
each of the other officials cited above
the address is 200 Independence Avenue
SW., Washington, DC 20201.) The com-
plaint must identify the provision of
the act, assurance, or certification that
was allegedly violated; must specify
the basis for the violations it charges;
and must include all relevant informa-
tion known to the person submitting
it.

(c) The Department shall promptly
furnish a copy of any complaint to the
affected State. Any comments received
from the State within 60 days (or such
longer period as may be agreed upon
between the State and the Department)
shall be considered by the Department
in responding to the complaint. The
Department will conduct an investiga-
tion of complaints where appropriate.

(d) The Department will provide a
written response to complaints within
180 days after receipt. If a final resolu-
tion cannot be provided at that time,
the response will state the reasons why
additional time is necessary. Under the
low-income home energy assistance
program, within 60 days after receipt of
complaints, the Department will pro-
vide a written response to the com-
plainant, stating the actions that it
has taken to date and, if the complaint
has not yet been fully resolved, the
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timetable for final resolution of the
complaint.

(e) The Department recognizes that
under the block grant programs the
States are primarily responsible for in-
terpreting the governing statutory pro-
visions. As a result, various States
may reach different interpretations of
the same statutory provisions. This
circumstance is consistent with the in-
tent of and statutory authority for the
block grant programs. In resolving any
issue raised by a complaint or a Fed-
eral audit the Department will defer to
a State’s interpretation of its assur-
ances and of the provisions of the block
grant statutes unless the interpreta-
tion is clearly erroneous. In any event,
the Department will provide copies of
complaints to the independent entity
responsible for auditing the State’s ac-
tivities under the block grant program
involved. Any determination by the
Department that a State’s interpreta-
tion is not clearly erroneous shall not
preclude or otherwise prejudice the
State auditors’ consideration of the
question.

[47 FR 29486, July 6, 1982; 47 FR 43062, Sept.
30, 1982, as amended at 52 FR 37967, Oct. 13,
1987; 57 FR 1977, Jan. 16, 1992; 60 FR 21358,
May 1, 1995]

§96.51 Hearings.

(a) The Department will order a
State to repay amounts found not to
have been expended in accordance with
law of the certifications provided by
the State only after the Department
has provided the State notice of the
order and an opportunity for a hearing.
Opportunity for a hearing will not be
provided, however, when the State, in
resolving audit findings or at another
time, has agreed that the amounts
were not expended in accordance with
law or the certifications. The hearing
will be governed by Subpart F of this
part and will be held in the State if re-
quired by statute.

(b) If a State refuses to repay
amounts after a final decision that is
not subject to further review in the De-
partment, the amounts may be offset
against payments to the State. If a
statute requires an opportunity for a
hearing before such an offset may be
made, the hearing will be governed by
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Subpart F of this part and will be held
in the State if required by statute.

(c) The Department will withhold
funds from a State only if the Depart-
ment has provided the State an oppor-
tunity for a hearing. The hearing will
be governed by Subpart F of this part
and will be held in the State if required
by statute.

[47 FR 29486, July 6, 1982, as amended at 52
FR 37967, Oct. 13, 1987]

§96.52 Appeals.

(a) Decisions resulting from repay-
ment hearings held pursuant to
§96.51(a) of this part may be appealed
by either the State or the Department
to the Grant Appeals Board.

(b) Decisions resulting from offset
hearings held pursuant to §96.51(b) of
this part may not be appealed.

(c) Decisions resulting from with-
holding hearings held pursuant to
§96.51(c) of this part may be appealed
to the Secretary by the State or the
Department as follows:

(1) An application for appeal must be
received by the Secretary no later than
60 days after the appealing party re-
ceives a copy of the presiding officer’s
decision. The application shall clearly
identify the questions for which review
is sought and shall explain fully the
party’s position with respect to those
questions. A copy shall be furnished to
the other party.

(2) The Secretary may permit the fil-
ing of opposing briefs, hold informal
conferences, or take whatever other
steps the Secretary finds appropriate
to decide the appeal.

(3) The Secretary may refer an appli-
cation for appeal to the Grant Appeals
Board. Notwithstanding Part 16 of this
title, in the event of such a referral,
the Board shall issue a recommended
decision that will not become final
until affirmed, reversed, or modified by
the Secretary.

(d) Any appeal to the Grant Appeals
Board under this section shall be gov-
erned by Part 16 of this title except
that the Board shall not hold a hear-
ing. The Board shall accept any find-
ings with respect to credibility of wit-
nesses made by the presiding officer.
The Board may otherwise review and
supplement the record as provided for
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in Part 16 of this title and decide the
issues raised.

§96.53 Length of withholding.

Under the low-income home energy
assistance program and community
services block grant, the Department
may withhold funds until the Depart-
ment finds that the reason for the
withholding has been removed.

[64 FR 55857, Oct. 15, 1999]

Subpart F—Hearing Procedure

§96.60 Scope.

The procedures in this subpart apply
when opportunity for a hearing is pro-
vided for by §96.51 of this part.

§96.61 Initiation of hearing.

(a) A hearing is initiated by a notice
of opportunity for hearing from the De-
partment. The notice will:

(1) Be sent by mail, telegram, telex,
personal delivery, or any other mode of
written communication;

(2) Specify the facts and the action
that are the subject of the opportunity
for a hearing;

(3) State that the notice of oppor-
tunity for hearing and the hearing are
governed by these rules; and

(4) State the time within which a
hearing may be requested, and state
the name, address, and telephone num-
ber of the Department employee to
whom any request for hearing is to be
addressed.

(b) A State offered an opportunity for
a hearing has the amount of time spec-
ified in the notice, which may not be
less than 10 days after receipt of the
notice, within which to request a hear-
ing. The request may be filed by mail,
telegram, telex, personal delivery, or
any other mode of written communica-
tion, addressed to the designated De-
partment employee. If no response is
filed within that time, the offer is
deemed to have been refused and no
hearing will be held.

(c) If a hearing is requested, the De-
partment will designate a presiding of-
ficer, and (subject to §96.51 of this part)
the hearing will take place at a time
and location agreed upon by the State
requesting the hearing, the Depart-
ment, and the presiding officer or, if

§96.64

agreement cannot be reached, at a rea-
sonable time and location designated
by the presiding officer.

§96.62 Presiding officer.

(a) A Department employee to whom
the Secretary delegates such author-
ity, or any other agency employee des-
ignated by an employee to whom such
authority is delegated, may serve as
the presiding officer and conduct a
hearing under this subpart.

(b) The presiding officer is to be free
from bias or prejudice and may not
have participated in the investigation
or action that is the subject of the
hearing or be subordinate to a person,
other than the Secretary, who has par-
ticipated in such investigation or ac-
tion.

(c) The Secretary is not precluded by
this section from prior participation in
the investigation or action that is the
subject of the hearing.

(d) A different presiding officer may
be substituted for the one originally
designated under §96.61 of this part
without notice to the parties.

§96.63 Communications to presiding
officer.

(a) Those persons who are directly in-
volved in the investigation or presen-
tation of the position of the Depart-
ment or any party at a hearing that is
subject to this subpart should avoid
any off-the-record communication on
the matter to the presiding officer or
his advisers if the communication is in-
consistent with the requirement of
§96.68 of this part that the administra-
tive record be the exclusive record for
decision. If any communication of this
type occurs, it is to be reduced to writ-
ing and made part of the record, and
the other party provided an oppor-
tunity to respond.

(b) A copy of any communications be-
tween a participant in the hearing and
the presiding officer, e.g., a response by
the presiding officer to a request for a
change in the time of the hearing is to
be sent to all parties by the person ini-
tiating the communication.

§96.64 Intervention.

Participation as parties in the hear-
ing by persons other than the State
and the Department is not permitted.
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§96.65 Discovery.

The use of interrogatories, deposi-
tions, and other forms of discovery
shall not be allowed.

§96.66 Hearing procedure.

(a) A hearing is public, except when
the Secretary or the presiding officer
determines that all or part of a hearing
should be closed to prevent a clearly
unwarranted invasion of personal pri-
vacy (such as disclosure of information
in medical records that would identify
patients), to prevent the disclosure of a
trade secret or confidential commer-
cial or financial information, or to pro-
tect investigatory records compiled for
law enforcement purposes that are not
available for public disclosure.

(b) A hearing will be conducted by
the presiding officer. Employees of the
Department will first give a full and
complete statement of the action
which is the subject of the hearing, to-
gether with the information and rea-
sons supporting it, and may present
any oral or written information rel-
evant to the hearing. The State may
then present any oral or written infor-
mation relevant to the hearing. Both
parties may confront and conduct rea-
sonable cross-examination of any per-
son (except for the presiding officer
and counsel for the parties) who makes
any statement on the matter at the
hearing.

(c) The hearing is informal in nature,
and the rules of evidence do not apply.
No motions or objections relating to
the admissibility of information and
views will be made or considered, but
either party may comment upon or
rebut all such data, information, and
views.

(d) The presiding officer may order
the hearing to be transcribed. The
State may have the hearing tran-
scribed, at the State’s expense, in
which case a copy of the transcript is
to be furnished to the Department at
the Department’s expense.

(e) The presiding officer may, if ap-
propriate, allow for the submission of
post-hearing briefs. The presiding offi-
cer shall prepare a written decision,
which shall be based on a preponder-
ance of the evidence, shall include a
statement of reasons for the decision,
and shall be final unless appealed pur-
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suant to §96.52 of this part. If post-
hearing briefs were not permitted, the
parties to the hearing will be given the
opportunity to review and comment on
the presiding officer’s decision prior to
its being issued.

(f) The presiding officer shall include
as part of the decision a finding on the
credibility of witnesses (other than ex-
pert witnesses) whenever credibility is
a material issue.

(g) The presiding officer shall furnish
a copy of the decision to the parties.

(h) The presiding officer has the
power to take such actions and make
such rulings as are necessary or appro-
priate to maintain order and to con-
duct a fair, expeditious, and impartial
hearing, and to enforce the require-
ments of this subpart concerning the
conduct of hearings. The presiding offi-
cer may direct that the hearing be con-
ducted in any suitable manner per-
mitted by law and these regulations.

(i) The Secretary or the presiding of-
ficer has the power to suspend, modify,
or waive any provision of this subpart.

§96.67

Any party to a hearing under this
part has the right at all times to be ad-
vised and accompanied by counsel.

Right to counsel.

§96.68 Administrative
hearing.

(a) The exclusive administrative
record of the hearing consists of the
following:

(1) The notice of opportunity for
hearing and the response.

(2) All written information and views
submitted to the presiding officer at
the hearing or after if specifically per-
mitted by the presiding officer.

(3) Any transcript of the hearing.

(4) The presiding officer’s decision
and any briefs or comments on the de-
cision under §96.66(e) of this part.

(5) All letters or communications be-
tween participants and the presiding
officer or the Secretary referred to in
§96.63 of this part.

(b) The record of the hearing is closed
to the submission of information and
views at the close of the hearing, un-
less the presiding officer specifically
permits additional time for a further
submission.

record of a
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Subpart G—Social Services Block
Grants

§96.70 Scope.

This subpart applies to the social
services block grant.

§96.71 Definitions.

(a) Section 2005 (a)(2) and (a)(b) (42
U.S.C. 1397d (a)(2) and (a)(b)) of the So-
cial Security Act establishes prohibi-
tions against the provision of room and
board and medical care unless, among
other reasons, they are an ‘‘integral
but subordinate’” part of a State-au-
thorized social service. ‘‘Integral but
subordinate’” means that the room and
board provided for a short term or med-
ical care is a minor but essential ad-
junct to the service of which it is a
part and is necessary to achieve the ob-
jective of that service. Room and board
provided for a short term shall not be
considered an integral but subordinate
part of a social service when it is pro-
vided to an individual in a foster fam-
ily home or other facility the primary
purpose of which is to provide food,
shelter, and care or supervision, except
for temporary emergency shelter pro-
vided as a protective service.

(b) As used in section 2005(a)(5) of the
Social Security Act (42 U.S.C. 1397d
(a)(5)) with respect to the limitations
governing the provision of services by
employees of certain institutions, em-
ployees includes staff, contractors, or
other individuals whose activities are
under the professional direction or di-
rect supervision of the institution.

[47 FR 29486, July 6, 1982; 47 FR 43062, Sept.
30, 1982]

§96.72 Transferability of funds.

Under section 2002(d) of the Social
Security Act (42 U.S.C. 1397a(d)), funds
may be transferred in accordance with
the provisions of that section to the
preventive health and health services,
alcohol and drug abuse and mental
health services, primary care, maternal
and child health services, and low-in-
come home energy assistance block
grants. In addition, funds may be
transferred to other Federal block
grants for support of health services,
health promotion and disease preven-
tion activities, or low-income home en-

§96.74

ergy assistance (or any combination of
those activities).

§96.73 Sterilization.

If a State authorizes sterilization as
a family planning service, it must com-
ply with the provisions of 42 CFR Part
441, Subpart F, except that the State
plan requirement under 42 CFR 441.252
does not apply.

[47 FR 33702, Aug. 4, 1982]

§96.74 Annual reporting requirements.

(a) Annual report. In accordance with
42 U.S.C. 1397e, each state must submit
an annual report to the Secretary by
the due dates specified in §96.17 of this
part. The annual report must cover the
most recently completed fiscal year
and, except for the data in paragraphs
(a) (1) through (4) of this section, may
be submitted in the format of the
state’s choice. The annual report must
address the requirements in section
2006(a) of the Act, include the specific
data required by section 2006(c), and in-
clude other information as follows:

(1) The number of individuals who re-
ceive services paid for in whole or in
part with federal funds under the So-
cial Services Block Grant, showing sep-
arately the number of children and the
number of adults who received such
services (section 2006(c)(1));

(2) The amount of Social Services
Block Grant funds spent in providing
each service, showing separately for
each service the average amount spent
per child recipient and per adult recipi-
ent (section 2006(c)(2));

(3) The total amount of federal, state
and local funds spent in providing each
service, including Social Services
Block Grant funds;

(4) The method(s) by which each serv-
ice is provided, showing separately the
services provided by public agencies,

private agencies, or both (section
2006(c)(4)); and
(5) The criteria applied in deter-

mining eligibility for each service such
as income eligibility guidelines, sliding
fee scales, the effect of public assist-
ance benefits, and any requirements for
enrollment in school or training pro-
grams (section 2006(c)(3)).

(b) Reporting requirement. (1) Each
state must use the uniform definitions
of services in appendix A of this part,
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categories 1-28, in submitting the data
required in paragraph (a) of this sec-
tion. Where a state cannot use the uni-
form definitions, it should report the
data under category 29, ‘“‘Other Serv-
ices.” The state’s definitions of each of
the services listed in category 29 must
be included in the annual report.

(2) Each state must use the reporting
form issued by the Department to re-
port the data required in paragraphs
(a) (1) through (4) of this section.

(3) In reporting recipient and expend-
iture data, each state must report ac-
tual numbers of recipients and actual
expenditures when this information is
available. For purposes of this report,
each state should, if possible, count
only a single recipient for each service.
States should also consider a service
provided to a recipient for the length of
the reporting period (one year) or any
fraction thereof as a single service.
Data based on sampling and/or esti-
mates will be accepted when actual fig-
ures are unavailable. Each state must
indicate for each service whether the
data are based on actual figures, sam-
pling, or estimates and must describe
the sampling and/or estimation proc-
ess(es) it used to obtain these data in
the annual report. Each state must
also indicate, in reporting recipient
data, whether the data reflects an
unduplicated count of recipients.

(4) Each state must use category 30,
“Other Expenditures,” to report non-
service expenditures. Only total dollar
amounts in this category are required,
i.e., they need not be reported by re-
cipient count or cost per adult/child.
This will include carry over balances,
carry forward balances, funds trans-
ferred to or from the SSBG program,
and administrative costs as defined by
the state.

(5) Each state must use its own defi-
nition of the terms ‘child” and
“adult” in reporting the data required
in paragraphs (a) (1) through (5) of this
section.

(6) BEach state’s definition of ‘‘child”
and ‘‘adult” must be reported as a part
of the eligibility criteria for each serv-
ice required in paragraph (a)(b) of this
section. The data on eligibility criteria
may be submitted in whatever format
the state chooses as a part of its an-
nual report.
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(c) Transfer of computer data. In addi-
tion to making the annual report avail-
able to the public and to the Depart-
ment, a state may submit the informa-
tion specified in paragraphs (a) (1)
through (4) of this section using elec-
tronic equipment. A full description of
procedures for electronic transmission
of data, and of the availability of com-
puter diskettes, is included in Appen-
dix B to this part.

[568 FR 60129, Nov. 15, 1993]

Subpart H—Low-income Home
Energy Assistance Program

§96.80 Scope.

This subpart applies to the low-in-
come home energy assistance program.

§96.81 Carryover and reallotment.

(a) Scope. Pursuant to section 2607(b)
of Public Law 97-35 (42 U.S.C. 8626(b)),
this section concerns procedures relat-
ing to carryover and reallotment of
regular LTHEAP block grant funds au-
thorized under section 2602(b) of Public
Law 97-35 (42 U.S.C. 8621(b)).

(b) Required carryover and reallotment
report. Each grantee must submit a re-
port to the Department by August 1 of
each year, containing the information
in paragraphs (b)(1) through (b)(4) of
this section. The Department shall
make no payment to a grantee for a
fiscal year unless the grantee has com-
plied with this paragraph with respect
to the prior fiscal year.

(1) The amount of funds that the
grantee requests to hold available for
obligation in the next (following) fiscal
year, not to exceed 10 percent of the
funds payable to the grantee;

(2) A statement of the reasons that
this amount to remain available will
not be used in the fiscal year for which
it was allotted;

(3) A description of the types of as-
sistance to be provided with the
amount held available; and

(4) The amount of funds, if any, to be
subject to reallotment.

(c) Conditions for reallotment. If the
total amount available for reallotment
for a fiscal year is less than $25,000, the
Department will not reallot such
amount. If the total amount available
for reallotment for a fiscal year is
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$25,000 or more, the Department will
reallot such amount, except that the
Department will not award less than
$25 in reallotted funds to a grantee.

[64 FR 55858, Oct. 15, 1999]

§96.82 Required report on households
assisted.

(a) Each grantee which is a State or
an insular area which receives an an-
nual allotment of at least $200,000 shall
submit to the Department, as part of
its LIHEAP grant application, the data
required by section 2605(c)(1)(G) of Pub-
lic Law 97-35 (42 U.S.C. 8624(c)(1)(G)) for
the 12-month period corresponding to
the Federal fiscal year (October 1-Sep-
tember 30) preceding the fiscal year for
which funds are requested. The data
shall be reported separately for
LIHEAP heating, cooling, crisis, and
weatherization assistance.

(b) Each grantee which is an insular
area which receives an annual allot-
ment of less than $200,000 or which is
an Indian tribe or tribal organization
which receives direct funding from the
Department shall submit to the De-
partment, as part of its LIHEAP grant
application, data on the number of
households receiving LIHEAP assist-
ance during the 12-month period cor-
responding to the Federal fiscal year
(October 1-September 30) preceding the
fiscal year for which funds are re-
quested. The data shall be reported sep-
arately for LIHEAP heating, cooling,
crisis, and weatherization assistance.

(c) Grantees will not receive their
LIHEAP grant allotment for the fiscal
year until the Department has received
the report required under paragraph (a)
or (b) of this section.

[64 FR 55858, Oct. 15, 1999]

§96.83 Increase in maximum amount
that may be used for weatheriza-
tion and other energy-related home
repair.

(a) Scope. This section concerns re-
quests for waivers increasing from 15
percent to up to 25 percent of LIHEAP
funds allotted or available to a grantee
for a fiscal year, the maximum amount
that grantees may use for low-cost res-
idential weatherization and other en-
ergy-related home repair for low-in-
come households (hereafter referred to
as ‘‘weatherization’’), pursuant to sec-
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tion 2605(k) of Public Law 97-35 (42
U.S.C. 8624(k)).

(b) Public inspection and comment. Be-
fore submitting waiver requests to the
Department, grantees must make pro-
posed waiver requests available for
public inspection within their jurisdic-
tions in a manner that will facilitate
timely and meaningful review of, and
comment upon, these requests. Written
public comments on proposed waiver
requests must be made available for
public inspection upon their receipt by
grantees, as must any summaries pre-
pared of written comments, and tran-
scripts and/or summaries of verbal
comments made on proposed requests
at public meetings or hearings. Pro-
posed waiver requests, and any prelimi-
nary waiver requests, must be made
available for public inspection and
comment until at least March 15 of the
fiscal year for which the waiver is to be
requested. Copies of actual waiver re-
quests must be made available for pub-
lic inspection upon submission of the
requests to the Department.

(c) Waiver request. After March 31 of
each fiscal year, the chief executive of-
ficer (or his or her designee) may re-
quest a waiver of the weatherization
obligation limit for this fiscal year, if
the grantee meets criteria in para-
graphs (¢)(2)(1), (c)(2)(i1), and (c)(2)(iii)
of this section, or can show ‘‘good
cause’’ for obtaining a waiver despite a
failure to meet one or more of these
criteria. (If the request is made by the
chief executive officer’s designee and
the Department does not have on file
written evidence of the designation,
the request also must include evidence
of the appropriate delegation of au-
thority.) Waiver requests must be in
writing and must include the informa-
tion specified in paragraphs (c)(1)
through (c)(6) of this section. The
grantee may submit a preliminary
waiver request for a fiscal year, be-
tween February 1 and March 31 of the
fiscal year for which the waiver is re-
quested. If a grantee chooses to submit
a preliminary waiver request, the pre-
liminary request must include the in-
formation specified in paragraphs (c¢)(1)
through (c)(6) of this section; in addi-
tion, after March 31 the chief executive
officer (or his or her designee) must
submit the information specified in
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paragraphs (c)(7) through (c)(10) of this
section, to complete the preliminary
waiver request.

(1) A statement of the total percent
of its LIHEAP funds allotted or avail-
able in the fiscal year for which the
waiver is requested, that the grantee
desires to use for weatherization.

(2) A statement of whether the grant-
ee has met each of the following three
criteria:

(i) In the fiscal year for which the
waiver is requested, the combined total
(aggregate) number of households in
the grantee’s service population that
will receive LIHEAP heating, cooling,
and crisis assistance benefits that are
provided from Federal LIHEAP allot-
ments from regular and supplemental
appropriations will not be fewer than
the combined total (aggregate) number
that received such benefits in the pre-
ceding fiscal year;

(ii) In the fiscal year for which the
waiver is requested, the combined total
(aggregate) amount, in dollars, of
LIHEAP heating, cooling, and crisis as-
sistance benefits received by the grant-
ee’s service population that are pro-
vided from Federal LIHEAP allotments
from regular and supplemental appro-
priations will not be less than the com-
bined total (aggregate) amount re-
ceived in the preceding fiscal year; and

(iii) All LIHEAP weatherization ac-
tivities to be carried out by the grant-
ee in the fiscal year for which the
wavier is requested have been shown to
produce measurable savings in energy
expenditures.

(3) With regard to criterion in para-
graph (c)(2)(i) of this section, a state-
ment of the grantee’s best estimate of
the appropriate household totals for
the fiscal year for which the wavier is
requested and for the preceding fiscal
year.

(4) With regard to criterion in para-
graph (c)(2)(ii) of this section, a state-
ment of the grantee’s best estimate of
the appropriate benefit totals, in dol-
lars, for the fiscal year for which the
waiver is requested and for the pre-
ceding fiscal year.

(5) With regard to criterion in para-
graph (c)(2)(iii) of this section, a de-
scription of the weatherization activi-
ties to be carried out by the grantee in
the fiscal year for which the wavier is

45 CFR Subtitle A (10-1-01 Edition)

requested (with all LIHEAP funds pro-
posed to be used for weatherization,
not just with the amount over 15 per-
cent), and an explanation of the spe-
cific criteria under which the grantee
has determined whether these activi-
ties have been shown to produce meas-
urable savings in energy expenditures.

(6) A description of how and when the
proposed wavier request was made
available for timely and meaningful
public review and comment, copies and/
or summaries of public comments re-
ceived on the request (including tran-
scripts and/or summaries of any com-
ments made on the request at public
meetings or hearings), a statement of
the method for reviewing public com-
ments, and a statement of the changes,
if any, that were made in response to
these comments.

(7) To complete a preliminary waiver
request: Official confirmation that the
grantee wishes approval of the waiver
request.

(8) To complete a preliminary waiver
request: A statement of whether any
public comments were received after
preparation of the preliminary waiver
request and, if so, copies and/or sum-
maries of these comments (including
transcripts and/or summaries of any
comments made on the request at pub-
lic meetings or hearings), and a state-
ment of the changes, if any, that were
made in response to these comments.

(9) To complete a preliminary waiver
request: A statement of whether any
material/substantive changes of fact
have occurred in information included
in the preliminary waiver request since
its submission, and, if so, a description
of the change(s).

(10) To complete a preliminary waiv-
er request: A description of any other
changes to the preliminary request.

(d) ““Standard’ waiver. If the Depart-
ment determines that a grantee has
meet the three criteria in paragraph
(c)(2) of this section, has provided all
information required by paragraph (c)
of this section, has shown adequate
concern for timely and meaningful
public review and comment, and has
proposed weatherization that meets all
relevant requirements of title XXVI of
Public Law 97-35 (42 U.S.C. 8621 et seq.)
and 45 CFR part 96, the Department
will approve a ‘‘standard’ waiver.
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(e) “Good cause’ waiver. (1) If a grant-
ee does not meet one or more of the
three criteria in paragraph (c¢)(2) of this
section, then the grantee may submit
documentation that demonstrates good
cause why a waiver should be granted
despite the grantee’s failure to meet
this criterion or these criteria. ‘‘Good
cause’”’ waiver requests must include
the following information, in addition
to the information specified in para-
graph (c) of this section:

(i) For each criterion under para-
graph (c)(2) of this section that the
grantee does not meet, an explanation
of the specific reasons demonstrating
good cause why the grantee does not
meet the criterion and yet proposes to
use additional funds for weatheriza-
tion, citing measurable, quantified
data, and stating the source(s) of the
data used;

(ii) A statement of the grantee’s
LIHEAP heating, cooling, and crisis as-
sistance eligibility standards (eligi-
bility criteria) and benefits levels for
the fiscal year for which the waiver is
requested and for the preceding fiscal
year; and, if eligibility standards were
less restrictive and/or benefit levels
were higher in the preceding fiscal year
for one or more of these program com-
ponents, an explanation of the reasons
demonstrating good cause why a waiv-
er should be granted in spite of this
fact;

(iii) A statement of the grantee’s
opening and closing dates for applica-
tions for LIHEAP heating, cooling, and
crisis assistance in the fiscal year for
which the waiver is requested and in
the preceding fiscal year, and a de-
scription of the grantee’s outreach ef-
forts for heating, cooling, and crisis as-
sistance in the fiscal year for which the
waiver is requested and in the pre-
ceding fiscal year, and, if the grantee’s
application period was longer and/or
outreach efforts were greater in the
preceding fiscal year for one or more of
these program components, an expla-
nation of the reasons demonstrating
good cause why a waiver should be
granted in spite of this fact; and

(iv) If the grantee took, or will take,
other actions that led, or will lead, to
a reduction in the number of applica-
tions for LIHEAP heating, cooling,
and/or crisis assistance, from the pre-
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ceding fiscal year to the fiscal year for
which the waiver is requested, a de-
scription of these actions and an expla-
nation demonstrating good cause why
a waiver should be granted in spite of
these actions.

(2) If the Department determines
that a grantee requesting a ‘‘good
cause’’ waiver has demonstrated good
cause why a waiver should be granted,
has provided all information required
by paragraphs (c) and (e)(1) of this sec-
tion, has shown adequate concern for
timely and meaningful public review
and comment, and has proposed weath-
erization that meets all relevant re-
quirements of title XXVI of Public Law
97-35 (42 U.S.C. 8621 et seq.) and 45 CFR
part 96, the Department will approve a
‘“‘good cause’ waiver.

(f) Approvals and disapprovals. After
receiving the grantee’s complete waiv-
er request, the Department will re-
spond in writing within 45 days, in-
forming the grantee whether the re-
quest is approved on either a ‘‘stand-
ard” or ‘‘good cause’ basis. The De-
partment may request additional infor-
mation and/or clarification from the
grantee. If additional information and/
or clarification is requested, the 45-day
period for the Department’s response
will start when the additional informa-
tion and/or clarification is received. No
waiver will be granted for a previous
fiscal year.

(g) Effective period. Waivers will be ef-
fective from the date of the Depart-
ment’s written approval until the funds
for which the waiver is granted are ob-
ligated in accordance with title XXVI
of Public Law 97-35 (42 U.S.C. 8621 et
seq.) and 45 CFR part 96. Funds for
which a weatherization waiver was
granted that are carried over to the
following fiscal year and used for
weatherization shall not be considered
“funds allotted” or ‘‘funds available”’
for the purposes of calculating the
maximum amount that may be used for
weatherization in the succeeding fiscal
year.

[60 FR 21358, May 1, 1995; 60 FR 33260, June 27,
1995]
§96.84 Miscellaneous.

(a) Rights and responsibilities of terri-
tories. Except as otherwise provided, a
territory eligible for funds shall have
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the same rights and responsibilities as
a State.

(b) Applicability of assurances. The as-
surances in section 2605(b) of Public
Law 97-35 (42 U.S.C. 8624(b)), as amend-
ed, pertain to all forms of assistance
provided by the grantee, with the ex-
ception of assurance 15, which applies
to heating, cooling, and energy crisis
intervention assistance.

(c) Prevention of waste, fraud, and
abuse. Grantees must establish appro-
priate systems and procedures to pre-
vent, detect, and correct waste, fraud,
and abuse in activities funded under
the low-income home energy assistance
program. The systems and procedures
are to address possible waste, fraud,
and abuse by clients, vendors, and ad-
ministering agencies.

(d) End of transfer authority. Begin-
ning with funds appropriated for FY
1994, grantees may not transfer any
funds pursuant to section 2604(f) of
Public Law 97-35 (42 U.S.C. 8623(f)) that
are payable to them under the LIHEAP
program to the block grant programs
specified in section 2604(f).

[67 FR 1978, Jan. 16, 1992, as amended at 64
FR 55858, Oct. 15, 1999]

§96.85 Income eligibility.

(a) Application of poverty income guide-
lines and State median income estimates.
In implementing the income eligibility
standards in section 2605(b)(2) of Public
Law 97-35 (42 U.S.C. 8624(b)(2)), grant-
ees using the Federal government’s of-
ficial poverty income guidelines and
State median income estimates for
households as a basis for determining
eligibility for assistance shall, by Octo-
ber 1 of each year, or by the beginning
of the State fiscal year, whichever is
later, adjust their income eligibility
criteria so that they are in accord with
the most recently published update of
the guidelines or estimates. Grantees
may adjust their income eligibility cri-
teria to accord with the most recently
published revision to the poverty in-
come guidelines or State median in-
come estimates for households at any
time between the publication of the re-
vision and the following October 1, or
the beginning of the State fiscal year,
whichever is later.

(b) Adjustment of annual median in-
come for household sice. In order to de-
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termine the State median income for
households that have other than four
individuals, grantees shall adjust the
State median income figures (published
annually by the Secretary), by the fol-
lowing percentages:

(1) One-person household, 52 percent;

(2) Two-person household, 68 percent;

(3) Three-person household, 84 per-
cent;

(4) Four-person household, 100 per-
cent;

(5) Five-person household, 116 per-
cent;

(6) Six-person household, 132 percent;
and

(7) For each additional household
member above six persons, add three
percentage points to the percentage ad-
justment for a six-person household.

[63 FR 6827, Mar. 3, 1988, as amended at 64 FR
55858, Oct. 15, 1999]

§96.86 Exemption from requirement
for additional outreach and intake
services.

The requirement in section 2605(b)(15)
of Public Law 97-35 (42 U.S.C.
8624(b)(15)), as amended by section
704(a)(4) of the Augustus F. Hawkins
Human Services Reauthorization Act
of 1990 (Pub. L. 101-501)—concerning ad-
ditional outreach and intake services—
does not apply to:

(a) Indian tribes and tribal organiza-
tions; and

(b) Territories whose annual LIHEAP
allotments under section 2602(b) of
Public Law 97-35 (42 U.S.C. 8621(b)) are
$200,000 or less.

[67 FR 1978, Jan. 16, 1992]

§96.87 Leveraging incentive program.

(a) Scope and eligible grantees. (1) This
section concerns the leveraging incen-
tive program authorized by section
2607A of Public Law 97-35 (42 U.S.C.
8626a).

(2)(1) The only entities eligible to re-
ceive leveraging incentive funds from
the Department are States (including
the District of Columbia), Indian
tribes, tribal organizations, and terri-
tories that received direct Federal
LIHEAP funding under section 2602(b)
of Public Law 97-35 (42 U.S.C. 8621(b))
in both the base period for which lever-
aged resources are reported, and the
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award period for which leveraging in-
centive funds are sought; and tribes
and tribal organizations described in
paragraphs (a)(2)(ii) and (a)(2)(iii) of
this section.

(ii) Indian tribes that received
LIHEAP services under section 2602(b)
of Public Law 97-35 (42 U.S.C. 8621(b))
through a directly-funded tribal orga-
nization in the base period for which
leveraged resources are reported, and
receive direct Federal LIHEAP funding
under section 2602(b) in the award pe-
riod, will receive leveraging incentive
funds allocable to them if they submit
leveraging reports meeting all applica-
ble requirements. If the tribal organi-
zation continues to receive direct fund-
ing under section 2602(b) in the award
period, the tribal organization also will
receive incentive funds allocable to it
if it submits a leveraging report meet-
ing all applicable requirements. In
such cases, incentive funds will be allo-
cated among the involved entities that
submit leveraging reports, as agreed by
these entities. If they cannot agree,
HHS will allocate incentive funds
based on the comparative role of each
entity in obtaining and/or admin-
istering the leveraged resources, and/or
their relative number of LIHEAP-eligi-
ble households.

(iii) If a tribe received direct Federal
LIHEAP funding under section 2602(b)
of Public Law 97-35 (42 U.S.C. 8621(b))
in the base period for which resources
leveraged by the tribe are reported, and
the tribe receives LIHEAP services
under section 2602(b) through a di-
rectly-funded tribal organization in the
award period, the tribal organization
will receive leveraging incentive funds
on behalf of the tribe for the resources
if the tribal organization submits a
leveraging report meeting all applica-
ble requirements.

(b)  Definitions—(1) Award period
means the fiscal year during which
leveraging incentive funds are distrib-
uted to grantees by the Department,
based on the countable leveraging ac-
tivities they reported to the Depart-
ment for the preceding fiscal year (the
base period).

(2) Base period means the fiscal year
for which a grantee’s leveraging activi-
ties are reported to the Department;
grantees’ countable leveraging activi-
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ties during the base period or base year
are the basis for the distribution of
leveraging incentive funds during the
succeeding fiscal year (the award pe-
riod or award year). Leveraged re-
sources are counted in the base period
during which their benefits are pro-
vided to low-income households.

(3) Countable loan fund means revolv-
ing loan funds and similar loan instru-
ments in which:

(1) The sources of both the loaned and
the repaid funds meet the requirements
of this section, including the prohibi-
tions of paragraphs (f)(1), (£)(2), and
(£)(3) of this section;

(ii) Neither the loaned nor the repaid
funds are Federal funds or payments
from low-income households, and the
loans are not made to low-income
households; and

(iii) The benefits provided by the
loaned funds meet the requirements of
this section for countable leveraged re-
sources and benefits.

(4) Countable petroleum violation es-
crow funds means petroleum violation
escrow (oil overcharge) funds that were
distributed to a State or territory by
the Department of Energy (DOE) after
October 1, 1990, and interest earned in
accordance with DOE policies on petro-
leum violation escrow funds that were
distributed to a State or territory by
DOE after October 1, 1990, that:

(i) Were used to assist low-income
households to meet the costs of home
energy through (that is, within and as
a part of) a State or territory’s
LIHEAP program, another Federal pro-
gram, or a non-Federal program, in ac-
cordance with a submission for use of
these petroleum violation escrow funds
that was approved by DOE;

(ii) Were not previously required to
be allocated to low-income households;
and

(iii) Meet the requirements of para-
graph (d)(1) of this section, and of para-
graph (d)(2)(ii) or (d)(2)(iii) or this sec-
tion.

(6) Home energy means a source of
heating or cooling in residential dwell-
ings.

(6) Low-income households means fed-
erally eligible (federally qualified)
households meeting the standards for
LIHEAP income eligibility and/or
LIHEAP categorical eligibility as set
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by section 2605(b)(2) of Public Law 97-35
(42 U.S.C. 8624(b)(2)).

(7T) Weatherization means low-cost res-
idential weatherization and other en-
ergy-related home repair for low-in-
come households. Weatherization must
be directly related to home energy.

(c) LIHEAP funds used to identify, de-
velop, and demonstrate leveraging pro-
grams.

(1) Bach fiscal year, States (exclud-
ing Indian tribes, tribal organizations,
and territories) may spend up to the
greater of $35,000 or 0.08 percent of
their net Federal LIHEAP allotments
(funds payable) allocated under section
2602(b) of Public Law 97-35 (42 U.S.C.
8621(b)) specifically to identify, de-
velop, and demonstrate leveraging pro-
grams under section 2607A(c)(2) of Pub-
lic Law 97-35 (42 U.S.C. 8626a(c)(2)).
BEach fiscal year, Indian tribes, tribal
organizations, and territories may
spend up to the greater of two (2.0) per-
cent or $100 of their Federal LIHEAP
allotments allocated under section
2602(b) of Public law 97-35 (42 U.S.C.
8621(b)) specifically to identify, de-
velop, and demonstrate leveraging pro-
grams under section 2607A(c)(2) of Pub-
lic Law 97-35 (42 U.S.C. 8626a(c)(2)). For
the purpose of this paragraph, Federal
LIHEAP allotments include funds from
regular and supplemental appropria-
tions, with the exception of leveraging
incentive funds provided under section
2602(d) of Public Law 97-35 (42 U.S.C.
8621(d)).

(2) LIHEAP funds used under section
2607A(c)(2) of Public Law 97-35 (42
U.S.C. 8626a(c)(2)) specifically to iden-
tify, develop, and demonstrate
leveraging programs are not subject to
the limitation in section 2605(b)(9) of
Public Law 97-35 (42 U.S.C. 8624(b)(9))
on the maximum percent of Federal
funds that may be used for costs of
planning and administration.

(d) Basic requirements for leveraged re-
sources and benefits. (1) In order to be
counted under the leveraging incentive
program, leveraged resources and bene-
fits must meet all of the following five
criteria:

(i) They
sources.

(ii) They are provided to the grant-
ee’s low-income home energy assist-
ance program, or to federally qualified

are from non-Federal
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low-income households as described in
section 2605(b)(2) of Public Law 97-35
(42 U.S.C. 8624(b)(2)).

(iii) They are measurable and quan-
tifiable in dollars.

(iv) They represent a net addition to
the total home energy resources avail-
able to low-income households in ex-
cess of the amount of such resources
that could be acquired by these house-
holds through the purchase of home en-
ergy, or the purchase of items that
help these households meet the cost of
home energy, at commonly available
household rates or costs, or that could
be obtained with regular LIHEAP al-
lotments provided under section 2602(b)
of Public Law 97-35 (42 U.S.C. 8621(b)).

(v) They meet the requirements for
countable leveraged resources and ben-
efits throughout this section and sec-
tion 2607A of Public Law 97-35 (42
U.S.C. 8626a).

(2) Also, in order to be counted under
the leveraging incentive program, le-
veraged resources and benefits must
meet at least one of the following three
criteria:

(i) The grantee’s LIHEAP program
had an active, substantive role in de-
veloping and/or acquiring the resource/
benefits from home energy vendor(s)
through negotiation, regulation, and/or
competitive bid. The actions or efforts
of one or more staff of the grantee’s
LIHEAP program—at the central and/
or local level—and/or one or more staff
of LIHEAP program subrecipient(s)
acting in that capacity, were substan-
tial and significant in obtaining the re-
source/benefits from the vendor(s).

(ii) The grantee appropriated or man-
dated the resource/benefits for distribu-
tion to low-income households through
(that is, within and as a part of) its
LIHEAP program. The resource/bene-
fits are provided through the grantee’s
LIHEAP program to low-income house-
holds eligible under the grantee’s
LIHEAP standards, in accordance with
the LIHEAP statute and regulations
and consistent with the grantee’s
LIHEAP plan and program policies
that were in effect during the base pe-
riod, as if they were provided from the
grantee’s Federal LIHEAP allotment.

(iii) The grantee appropriated or
mandated the resource/benefits for dis-
tribution to low-income households as
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described in its LIHEAP plan (referred
to in section 2605(c)(1)(A) of Public Law
97-35) (42 U.S.C. 8624(c)(1)(A)). The re-
source/benefits are provided to low-in-
come households as a supplement and/
or alternative to the grantee’s LIHEAP
program, outside (that is, not through,
within, or as a part of) the LIHEAP
program. The resource/benefits are in-
tegrated and coordinated with the
grantee’s LIHEAP program. Before the
end of the base period, the plan identi-
fies and describes the resource/benefits,
their source(s), and their integration/
coordination with the LIHEAP pro-
gram. The Department will determine
resources/benefits to be integrated and
coordinated with the LIHEAP program
if they meet at least one of the fol-
lowing eight conditions. If a resource
meets at least one of conditions A
through F when the grantee’s LIHEAP
program is operating (and meets all
other applicable requirements), the re-
source also is countable when the
LIHEAP program is not operating.

(A) For all households served by the
resource, the assistance provided by
the resource depends on and is deter-
mined by the assistance provided to
these households by the grantee’s
LIHEAP program in the base period.
The resource supplements LIHEAP as-
sistance that was not sufficient to
meet households’ home energy needs,
and the type and amount of assistance
provided by the resource is directly af-
fected by the LIHEAP assistance re-
ceived by the households.

(B) Receipt of LIHEAP assistance in
the base period is necessary to receive
assistance from the resource. The re-
source serves only households that re-
ceived LIHEAP assistance in the base
period.

(C) Ineligibility for the grantee’s
LIHEAP program, or denial of LIHEAP
assistance in the base period because of
unavailability of LIHEAP funds, is nec-
essary to receive assistance from the
resource.

(D) For discounts and waivers: eligi-
bility for and/or receipt of assistance
under the grantee’s LIHEAP program
in the base period, and/or eligibility
under the Federal standards set by sec-
tion 2605(b)(2) of Public Law 97-35 (42
U.S.C. 8624(b)(2)), is necessary to re-
ceive the discount or waiver.
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(E) During the period when the
grantee’s LIHEAP program is oper-
ating, staff of the grantee’s LIHEAP
program and/or staff assigned to the
LIHEAP program by a local LIHEAP
administering agency or agencies, and
staff assigned to the resource commu-
nicate orally and/or in writing about
how to meet the home energy needs of
specific, individual households. For the
duration of the LIHEAP program, this
communica