
292

48 CFR Ch. 1 (10–1–01 Edition)Pt. 16

must be obtained from the offeror be-
fore release of the proposal for evalua-
tion. The agency point of contact
shall—

(1) Clearly mark the cover sheet with
the legend in paragraph (d) or as modi-
fied in paragraph (f) of this section; and

(2) Obtain a written agreement from
any non-Government evaluator stating
that data in the proposal will not be
disclosed to persons outside the Gov-
ernment.

PART 16—TYPES OF CONTRACTS

Sec.
16.000 Scope of part.

Subpart 16.1—Selecting Contract Types

16.101 General.
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16.103 Negotiating contract type.
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16.307 Contract clauses.

Subpart 16.4—Incentive Contracts
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16.402–1 Cost incentives.
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16.403 Fixed-price incentive contracts.
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16.501–1 Definitions.
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16.503 Requirements contracts.
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Hour, and Letter Contracts

16.601 Time-and-materials contracts.
16.602 Labor-hour contracts.
16.603 Letter contracts.
16.603–1 Description.
16.603–2 Application.
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16.603–4 Contract clauses.
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16.701 Scope.
16.702 Basic agreements.
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AUTHORITY: 40 U.S.C. 486(c); 10 U.S.C. Chap-
ter 137; and 42 U.S.C. 2473(c).

SOURCE: 48 FR 42219, Sept. 19, 1983, unless
otherwise noted.

16.000 Scope of part.
This part describes types of contracts

that may be used in acquisitions. It
prescribes policies and procedures and
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provides guidance for selecting a con-
tract type appropriate to the cir-
cumstances of the acquisition.

[48 FR 42219, Sept. 19, 1983, as amended at 60
FR 34756, July 3, 1995; 61 FR 39197, July 26,
1996]

Subpart 16.1—Selecting Contract
Types

16.101 General.
(a) A wide selection of contract types

is available to the Government and
contractors in order to provide needed
flexibility in acquiring the large vari-
ety and volume of supplies and services
required by agencies. Contract types
vary according to (1) the degree and
timing of the responsibility assumed
by the contractor for the costs of per-
formance and (2) the amount and na-
ture of the profit incentive offered to
the contractor for achieving or exceed-
ing specified standards or goals.

(b) The contract types are grouped
into two broad categories: fixed-price
contracts (see subpart 16.2) and cost-re-
imbursement contracts (see subpart
16.3). The specific contract types range
from firm-fixed-price, in which the con-
tractor has full responsibility for the
performance costs and resulting profit
(or loss), to cost-plus-fixed-fee, in
which the contractor has minimal re-
sponsibility for the performance costs
and the negotiated fee (profit) is fixed.
In between are the various incentive
contracts (see subpart 16.4), in which
the contractor’s responsibility for the
performance costs and the profit or fee
incentives offered are tailored to the
uncertainties involved in contract per-
formance.

16.102 Policies.
(a) Contracts resulting from sealed

bidding shall be firm-fixed-price con-
tracts or fixed-price contracts with
economic price adjustment.

(b) Contracts negotiated under part
15 may be of any type or combination
of types that will promote the Govern-
ment’s interest, except as restricted in
this part (see 10 U.S.C. 2306(a) and 41
U.S.C. 254(a)). Contract types not de-
scribed in this regulation shall not be
used, except as a deviation under sub-
part 1.4.

(c) The cost-plus-a-percentage-of-cost
system of contracting shall not be used
(see 10 U.S.C. 2306(a) and 41 U.S.C.
254(b)). Prime contracts (including let-
ter contracts) other than firm-fixed-
price contracts shall, by an appropriate
clause, prohibit cost- plus-a-percent-
age-of-cost subcontracts (see clauses
prescribed in subpart 44.2 for cost-reim-
bursement contracts and subparts 16.2
and 16.4 for fixed-price contracts).

(d) No contract may be awarded be-
fore the execution of any determina-
tion and findings (D&F’s) required by
this part. Minimum requirements for
the content of D&F’s required by this
part are specified in 1.704.

[48 FR 42219, Sept. 19, 1983, as amended at 50
FR 1741, Jan. 11, 1985; 50 FR 52429, Dec. 23,
1985]

16.103 Negotiating contract type.
(a) Selecting the contract type is

generally a matter for negotiation and
requires the exercise of sound judg-
ment. Negotiating the contract type
and negotiating prices are closely re-
lated and should be considered to-
gether. The objective is to negotiate a
contract type and price (or estimated
cost and fee) that will result in reason-
able contractor risk and provide the
contractor with the greatest incentive
for efficient and economical perform-
ance.

(b) A firm-fixed-price contract, which
best utilizes the basic profit motive of
business enterprise, shall be used when
the risk involved is minimal or can be
predicted with an acceptable degree of
certainty. However, when a reasonable
basis for firm pricing does not exist,
other contract types should be consid-
ered, and negotiations should be di-
rected toward selecting a contract type
(or combination of types) that will ap-
propriately tie profit to contractor per-
formance.

(c) In the course of an acquisition
program, a series of contracts, or a sin-
gle long-term contract, changing cir-
cumstances may make a different con-
tract type appropriate in later periods
than that used at the outset. In par-
ticular, contracting officers should
avoid protracted use of a cost-reim-
bursement or time-and-materials con-
tract after experience provides a basis
for firmer pricing.
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(d) Each contract file shall include
documentation to show why the par-
ticular contract type was selected. Ex-
ceptions to this requirement are:

(1) Fixed-price acquisitions made
under simplified acquisition proce-
dures,

(2) Contracts on a firm fixed-price
basis other than those for major sys-
tems or research and development, and

(3) Awards on the set-aside portion of
sealed bid partial set-asides for small
business.

[48 FR 42219, Sept. 19, 1983, as amended at 50
FR 1742, Jan. 11, 1985; 50 FR 52429, Dec. 23,
1985; 54 FR 5054, Jan. 31, 1989; 60 FR 34756,
July 3, 1995; 60 FR 48260, Sept. 18, 1995; 61 FR
39198, July 26, 1996]

16.104 Factors in selecting contract
types.

There are many factors that the con-
tracting officer should consider in se-
lecting and negotiating the contract
type. They include the following:

(a) Price competition. Normally, effec-
tive price competition results in real-
istic pricing, and a fixed-price contract
is ordinarily in the Government’s in-
terest.

(b) Price analysis. Price analysis with
or without competition, may provide a
basis for selecting the contract type.
The degree to which price analysis can
provide a realistic pricing standard
should be carefully considered. (See
15.404–1(b).)

(c) Cost analysis. In the absence of ef-
fective price competition and if price
analysis is not sufficient, the cost esti-
mates of the offeror and the Govern-
ment provide the bases for negotiating
contract pricing arrangements. It is es-
sential that the uncertainties involved
in performance and their possible im-
pact upon costs be identified and evalu-
ated, so that a contract type that
places a reasonable degree of cost re-
sponsibility upon the contractor can be
negotiated.

(d) Type and complexity of the require-
ment. Complex requirements, particu-
larly those unique to the Government,
usually result in greater risk assump-
tion by the Government. This is espe-
cially true for complex research and
development contracts, when perform-
ance uncertainties or the likelihood of
changes makes it difficult to estimate

performance costs in advance. As a re-
quirement recurs or as quantity pro-
duction begins, the cost risk should
shift to the contractor, and a fixed-
price contract should be considered.

(e) Urgency of the requirement. If ur-
gency is a primary factor, the Govern-
ment may choose to assume a greater
proportion of risk or it may offer in-
centives to ensure timely contract per-
formance.

(f) Period of performance or length of
production run. In times of economic
uncertainty, contracts extending over
a relatively long period may require
economic price adjustment terms.

(g) Contractor’s technical capability
and financial responsibility.

(h) Adequacy of the contractor’s ac-
counting system. Before agreeing on a
contract type other than firm-fixed-
price, the contracting officer shall en-
sure that the contractor’s accounting
system will permit timely development
of all necessary cost data in the form
required by the proposed contract type.
This factor may be critical when the
contract type requires price revision
while performance is in progress, or
when a cost-reimbursement contract is
being considered and all current or
past experience with the contractor
has been on a fixed-price basis.

(i) Concurrent contracts. If perform-
ance under the proposed contract in-
volves concurrent operations under
other contracts, the impact of those
contracts, including their pricing ar-
rangements, should be considered.

(j) Extent and nature of proposed sub-
contracting. If the contractor proposes
extensive subcontracting, a contract
type reflecting the actual risks to the
prime contractor should be selected.

(k) Acquisition history. Contractor
risk usually decreases as the require-
ment is repetitively acquired. Also,
product descriptions or descriptions of
services to be performed can be defined
more clearly.

[48 FR 42219, Sept. 19, 1983, as amended at 50
FR 1742, Jan. 11, 1985; 50 FR 52429, Dec. 23,
1985; 62 FR 44814, Aug. 22, 1997; 62 FR 51270,
Sept. 30, 1997]

16.105 Solicitation provision.

The contracting officer shall com-
plete and insert the provision at 52.216–
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1, Type of Contract, in a solicitation
unless it is for—

(a) A fixed-price acquisition made
under simplified acquisition proce-
dures; or

(b) Information or planning purposes.

[60 FR 34756, July 3, 1995, as amended at 61
FR 39198, July 26, 1996]

Subpart 16.2—Fixed-Price
Contracts

16.201 General.
Fixed-price types of contracts pro-

vide for a firm price or, in appropriate
cases, an adjustable price. Fixed-price
contracts providing for an adjustable
price may include a ceiling price, a tar-
get price (including target cost), or
both. Unless otherwise specified in the
contract, the ceiling price or target
price is subject to adjustment only by
operation of contract clauses providing
for equitable adjustment or other revi-
sion of the contract price under stated
circumstances. The contracting officer
shall use firm-fixed-price or fixed-price
with economic price adjustment con-
tracts when acquiring commercial
items.

[48 FR 42219, Sept. 19, 1983, as amended at 60
FR 48248, Sept. 18, 1995]

16.202 Firm-fixed-price contracts.

16.202–1 Description.
A firm-fixed-price contract provides

for a price that is not subject to any
adjustment on the basis of the contrac-
tor’s cost experience in performing the
contract. This contract type places
upon the contractor maximum risk and
full responsibility for all costs and re-
sulting profit or loss. It provides max-
imum incentive for the contractor to
control costs and perform effectively
and imposes a minimum administra-
tive burden upon the contracting par-
ties.

16.202–2 Application.
A firm-fixed-price contract is suit-

able for acquiring commercial items
(see parts 2 and 12) or for acquiring
other supplies or services on the basis
of reasonably definite functional or de-
tailed specifications (see part 11) when
the contracting officer can establish

fair and reasonable prices at the out-
set, such as when—

(a) There is adequate price competi-
tion;

(b) There are reasonable price com-
parisons with prior purchases of the
same or similar supplies or services
made on a competitive basis or sup-
ported by valid cost or pricing data;

(c) Available cost or pricing informa-
tion permits realistic estimates of the
probable costs of performance; or

(d) Performance uncertainties can be
identified and reasonable estimates of
their cost impact can be made, and the
contractor is willing to accept a firm
fixed price representing assumption of
the risks involved.

[48 FR 42219, Sept. 19, 1983, as amended at 60
FR 48248, Sept. 18, 1995]

16.203 Fixed-price contracts with eco-
nomic price adjustment.

16.203–1 Description.
A fixed-price contract with economic

price adjustment provides for upward
and downward revision of the stated
contract price upon the occurrence of
specified contingencies. Economic
price adjustments are of three general
types:

(a) Adjustments based on established
prices. These price adjustments are
based on increases or decreases from an
agreed-upon level in published or oth-
erwise established prices of specific
items or the contract end items.

(b) Adjustments based on actual costs of
labor or material. These price adjust-
ments are based on increases or de-
creases in specified costs of labor or
material that the contractor actually
experiences during contract perform-
ance.

(c) Adjustments based on cost indexes of
labor or material. These price adjust-
ments are based on increases or de-
creases in labor or material cost stand-
ards or indexes that are specifically
identified in the contract.

16.203–2 Application.
A fixed-price contract with economic

price adjustment may be used when (i)
there is serious doubt concerning the
stability of market or labor conditions
that will exist during an extended pe-
riod of contract performance, and (ii)
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contingencies that would otherwise be
included in the contract price can be
identified and covered separately in
the contract. Price adjustments based
on established prices should normally
be restricted to industry-wide contin-
gencies. Price adjustments based on
labor and material costs should be lim-
ited to contingencies beyond the con-
tractor’s control. For use of economic
price adjustment in sealed bid con-
tracts, see 14.408–4.

(a) In establishing the base level
from which adjustment will be made,
the contracting officer shall ensure
that contingency allowances are not
duplicated by inclusion in both the
base price and the adjustment re-
quested by the contractor under eco-
nomic price adjustment clause.

(b) In contracts that do not require
submission of cost or pricing data, the
contracting officer shall obtain ade-
quate information to establish the base
level from which adjustment will be
made and may require verification of
data submitted.

[48 FR 42219, Sept. 19, 1983, as amended at 50
FR 1742, Jan. 11, 1985; 50 FR 52429, Dec. 23,
1985; 60 FR 34739, July 3, 1995]

16.203–3 Limitations.
A fixed-price contract with economic

price adjustment shall not be used un-
less the contracting officer determines
that it is necessary either to protect
the contractor and the Government
against significant fluctuations in
labor or material costs or to provide
for contract price adjustment in the
event of changes in the contractor’s es-
tablished prices.

16.203–4 Contract clauses.
(a) Adjustment based on established

prices—standard supplies. (1) The con-
tracting officer shall, when contracting
by negotiation, insert the clause at
52.216–2, Economic Price Adjustment—
Standard Supplies, or an agency-pre-
scribed clause as authorized in sub-
paragraph (2) below, in solicitations
and contracts when all of the following
conditions apply:

(i) A fixed-price contract is con-
templated.

(ii) The requirement is for standard
supplies that have an established cata-
log or market price.

(iii) The contracting officer has made
the determination specified in 16.203–3.

(2) If all the conditions in subpara-
graph (a)(1) above apply and the con-
tracting officer determines that the
use of the clause at 52.216–2 is inappro-
priate, the contracting officer may use
an agency-prescribed clause instead of
the clause at 52.216–2.

(3) If the negotiated unit price re-
flects a net price after applying a trade
discount from a catalog or list price,
the contracting officer shall document
in the contract file both the catalog or
list price and the discount. (This does
not apply to prompt payment or cash
discounts.)

(b) Adjustment based on established
prices—semistandard supplies. (1) The
contracting officer shall, when con-
tracting by negotiation, insert the
clause at 52.216–3, Economic Price Ad-
justment—Semistandard Supplies, or
an agency-prescribed clause as author-
ized in subparagraph (2) below, in so-
licitations and contracts when all of
the following conditions apply:

(i) A fixed price contract is con-
templated.

(ii) The requirement is for
semistandard supplies for which the
prices can be reasonably related to the
prices of nearly equivalent standard
supplies that have an established cata-
log or market price.

(iii) The contracting officer has made
the determination specified in 16.203–3.

(2) If all conditions in subparagraph
(b)(1) above apply and the contracting
officer determines that the use of the
clause at 52.216–3 is inappropriate, the
contracting officer may use an agency-
prescribed clause instead of the clause
at 52.216–3.

(3) If the negotiated unit price re-
flects a net price after applying a trade
discount from a catalog or list price,
the contracting officer shall document
in the contract file both the catalog or
list price and the discount. (This does
not apply to prompt payment or cash
discounts.)

(4) Before entering into the contract,
the contracting officer and contractor
must agree in writing on the identity
of the standard supplies and the cor-
responding contract line items to
which the clause applies.
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(5) If the supplies are standard, ex-
cept for preservation, packaging, and
packing requirements, the clause pre-
scribed in 16.203–4(a), shall be used
rather than this clause.

(c) Adjustments based on actual cost of
labor or material. (1) The contracting of-
ficer shall, when contracting by nego-
tiation, insert a clause that is substan-
tially the same as the clause at 52.216–
4, Economic Price Adjustment—Labor
and Material, or an agency-prescribed
clause as authorized in subparagraph
(2) below, in solicitation and contracts
when all of the following conditions
apply:

(i) A fixed-price contract is con-
templated.

(ii) There is no major element of de-
sign engineering or development work
involved.

(iii) One or more identifiable labor or
material cost factors are subject to
change.

(iv) The contracting officer has made
the determination specified in 16.203–3.

(2) If all conditions in subparagraph
(c)(1) above apply and the contracting
officer determines that the use of the
clause at 52.216–4 is inappropriate, the
contracting officer may use an agency-
prescribed clause instead of the clause
at 52.216–4.

(3) The contracting officer shall de-
scribe in detail in the contract Sched-
ule—

(i) The types of labor and materials
subject to adjustment under the clause;

(ii) The labor rates, including fringe
benefits (if any) and unit prices of ma-
terials that may be increased or de-
creased; and

(iii) The quantities of the specified
labor and materials allocable to each
unit to be delivered under the contract.

(4) In negotiating adjustments under
the clause, the contracting officer
shall—

(i) Consider work in process and ma-
terials on hand at the time of changes
in labor rates, including fringe benefits
(if any) or material prices;

(ii) Not include in adjustments any
indirect cost (except fringe benefits as
defined in 31.205–6(m)) or profit; and

(iii) Consider only those fringe bene-
fits specified in the contract Schedule.

(d) Adjustments based on cost indexes of
labor or material. The contracting offi-

cer should consider using an economic
price adjustment clause based on cost
indexes of labor or material under the
circumstances and subject to approval
as described in subparagraphs (1) and
(2) below.

(1) A clause providing adjustment
based on cost indexes of labor or mate-
rials may be appropriate when—

(i) The contract involves an extended
period of performance with significant
costs to be incurred beyond 1 year after
performance begins;

(ii) The contract amount subject to
adjustment is substantial; and

(iii) The economic variables for labor
and materials are too unstable to per-
mit a reasonable division of risk be-
tween the Government and the con-
tractor, without this type of clause.

(2) Any clause using this method
shall be prepared and approved under
agency procedures. Because of the vari-
ations in circumstances and clause
wording that may arise, no standard
clause is prescribed.

[48 FR 42219, Sept. 19, 1983, as amended at 52
FR 19803, May 27, 1987; 60 FR 48217, Sept. 18,
1995; 62 FR 259, Jan. 2, 1997]

16.204 Fixed-price incentive contracts.
A fixed-price incentive contract is a

fixed-price contract that provides for
adjusting profit and establishing the
final contract price by a formula based
on the relationship of final negotiated
total cost to total target cost. Fixed-
price incentive contracts are covered
in subpart 16.4, Incentive Contracts.
See 16.403 for more complete descrip-
tions, application, and limitations for
these contracts. Prescribed clauses are
found at 16.406.

[48 FR 42219, Sept. 19, 1983, as amended at 59
FR 11387, Mar. 10, 1994; 62 FR 12695, Mar. 17,
1997]

16.205 Fixed-price contracts with pro-
spective price redetermination.

16.205–1 Description.
A fixed-price contract with prospec-

tive price redetermination provides for
(a) a firm fixed price for an initial pe-
riod of contract deliveries or perform-
ance and (b) prospective redetermina-
tion, at a stated time or times during
performance, of the price for subse-
quent periods of performance.
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16.205–2 Application.

A fixed-price contract with prospec-
tive price redetermination may be used
in acquisitions of quantity production
or services for which it is possible to
negotiate a fair and reasonable firm
fixed price for an initial period, but not
for subsequent periods of contract per-
formance.

(a) The initial period should be the
longest period for which it is possible
to negotiate a fair and reasonable firm
fixed price. Each subsequent pricing
period should be at least 12 months.

(b) The contract may provide for a
ceiling price based on evaluation of the
uncertainties involved in performance
and their possible cost impact. This
ceiling price should provide for as-
sumption of a reasonable proportion of
the risk by the contractor and, once es-
tablished, may be adjusted only by op-
eration of contract clauses providing
for equitable adjustment or other revi-
sion of the contract price under stated
circumstances.

16.205–3 Limitations.

This contract type shall not be used
unless—

(a) Negotiations have established
that (1) the conditions for use of a
firm-fixed-price contract are not
present (see 16.202–2), and (2) a fixed-
price incentive contract would not be
more appropriate;

(b) The contractor’s accounting sys-
tem is adequate for price redetermina-
tion;

(c) The prospective pricing periods
can be made to conform with operation
of the contractor’s accounting system;
and

(d) There is reasonable assurance
that price redetermination actions will
take place promptly at the specified
times.

16.205–4 Contract clause.

The contracting officer shall, when
contracting by negotiation, insert the
clause at 52.216–5, Price Redetermina-
tion—Prospective, in solicitations and
contracts when a fixed-price contract
is contemplated and the conditions
specified in 16.205–2 and 16.205–3(a)
through (d) apply.

16.206 Fixed-ceiling-price contracts
with retroactive price redetermina-
tion.

16.206–1 Description.

A fixed-ceiling-price contract with
retroactive price redetermination pro-
vides for (a) a fixed ceiling price and (b)
retroactive price redetermination
within the ceiling after completion of
the contract.

16.206–2 Application.

A fixed-ceiling-price contract with
retroactive price redetermination is
appropriate for research and develop-
ment contracts estimated at $100,000 or
less when it is established at the outset
that a fair and reasonable firm fixed
price cannot be negotiated and that the
amount involved and short perform-
ance period make the use of any other
fixed-price contract type impracti-
cable.

(a) A ceiling price shall be negotiated
for the contract at a level that reflects
a reasonable sharing of risk by the con-
tractor. The established ceiling price
may be adjusted only if required by the
operation of contract clauses providing
for equitable adjustment or other revi-
sion of the contract price under stated
circumstances.

(b) The contract should be awarded
only after negotiation of a billing price
that is as fair and reasonable as the
circumstances permit.

(c) Since this contract type provides
the contractor no cost control incen-
tive except the ceiling price, the con-
tracting officer should make clear to
the contractor during discussion before
award that the contractor’s manage-
ment effectiveness and ingenuity will
be considered in retroactively redeter-
mining the price.

16.206–3 Limitations.

This contract type shall not be used
unless—

(a) The contract is for research and
development and the estimated cost is
$100,000 or less;

(b) The contractor’s accounting sys-
tem is adequate for price redetermina-
tion;

(c) There is reasonable assurance
that the price redetermination will
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take place promptly at the specified
time; and

(d) The head of the contracting activ-
ity (or a higher-level official, if re-
quired by agency procedures) approves
its use in writing.

16.206–4 Contract clause.

The contracting officer shall, when
contracting by negotiation, insert the
clause at 52.216–6, Price Redetermina-
tion—Retroactive, in solicitations and
contracts when a fixed-price contract
is contemplated and the conditions in
16.206–2 and 16.206–3(a) through (d)
apply.

16.207 Firm-fixed-price, level-of-effort
term contracts.

16.207–1 Description.

A firm-fixed-price, level-of-effort
term contract requires (a) the con-
tractor to provide a specified level of
effort, over a stated period of time, on
work that can be stated only in general
terms and (b) the Government to pay
the contractor a fixed dollar amount.

16.207–2 Application.

A firm-fixed-price, level-of-effort
term contract is suitable for investiga-
tion or study in a specific research and
development area. The product of the
contract is usually a report showing
the results achieved through applica-
tion of the required level of effort.
However, payment is based on the ef-
fort expended rather than on the re-
sults achieved.

16.207–3 Limitations.

This contract type may be used only
when—

(a) The work required cannot other-
wise be clearly defined;

(b) The required level of effort is
identified and agreed upon in advance;

(c) There is reasonable assurance
that the intended result cannot be
achieved by expending less than the
stipulated effort; and

(d) The contract price is $100,000 or
less, unless approved by the chief of the
contracting office.

Subpart 16.3—Cost-
Reimbursement Contracts

16.301 General.

16.301–1 Description.

Cost-reimbursement types of con-
tracts provide for payment of allowable
incurred costs, to the extent prescribed
in the contract. These contracts estab-
lish an estimate of total cost for the
purpose of obligating funds and estab-
lishing a ceiling that the contractor
may not exceed (except at its own risk)
without the approval of the con-
tracting officer.

16.301–2 Application.

Cost-reimbursement contracts are
suitable for use only when uncertain-
ties involved in contract performance
do not permit costs to be estimated
with sufficient accuracy to use any
type of fixed-price contract.

16.301–3 Limitations.

(a) A cost-reimbursement contract
may be used only when—

(1) The contractor’s accounting sys-
tem is adequate for determining costs
applicable to the contract; and

(2) Appropriate Government surveil-
lance during performance will provide
reasonable assurance that efficient
methods and effective cost controls are
used.

(b) The use of cost-reimbursement
contracts is prohibited for the acquisi-
tion of commercial items (see parts 2
and 12).

[48 FR 42219, Sept. 19, 1983, as amended at 50
FR 1742, Jan. 11, 1985; 50 FR 52429, Dec. 23,
1985; 59 FR 64785, Dec. 15, 1994; 60 FR 48248,
Sept. 18, 1995; 63 FR 34073, June 22, 1998]

16.302 Cost contracts.

(a) Description. A cost contract is a
cost-reimbursement contract in which
the contractor receives no fee.

(b) Application. A cost contract may
be appropriate for research and devel-
opment work, particularly with non-
profit educational institutions or other
nonprofit organizations, and for facili-
ties contracts.

(c) Limitations. See 16.301–3.
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16.303 Cost-sharing contracts.
(a) Description. A cost-sharing con-

tract is a cost-reimbursement contract
in which the contractor receives no fee
and is reimbursed only for an agreed-
upon portion of its allowable costs.

(b) Application. A cost-sharing con-
tract may be used when the contractor
agrees to absorb a portion of the costs,
in the expectation of substantial com-
pensating benefits.

(c) Limitations. See 16.301–3.

16.304 Cost-plus-incentive-fee con-
tracts.

A cost-plus-incentive-fee contract is
a cost-reimbursement contract that
provides for an initially negotiated fee
to be adjusted later by a formula based
on the relationship of total allowable
costs to total target costs. Cost-plus-
incentive-fee contracts are covered in
subpart 16.4, Incentive Contracts. See
16.405–1 for a more complete descrip-
tion and discussion of application of
these contracts. See 16.301–3 for limita-
tions.

[48 FR 42219, Sept. 19, 1983, as amended at 62
FR 12695, Mar. 17, 1997]

16.305 Cost-plus-award-fee contracts.
A cost-plus-award-fee contract is a

cost-reimbursement contract that pro-
vides for a fee consisting of (a) a base
amount (which may be zero) fixed at
inception of the contract and (b) an
award amount, based upon a
judgmental evaluation by the Govern-
ment, sufficient to provide motivation
for excellence in contract performance.
Cost-plus-award-fee contracts are cov-
ered in subpart 16.4, Incentive Con-
tracts. See 16.405–2 for a more complete
description and discussion of applica-
tion of these contracts. See 16.301–3 and
16.405–2(c) for limitations.

[48 FR 42219, Sept. 19, 1983, as amended at 62
FR 12695, Mar. 17, 1997]

16.306 Cost-plus-fixed-fee contracts.
(a) Description. A cost-plus-fixed-fee

contract is a cost-reimbursement con-
tract that provides for payment to the
contractor of a negotiated fee that is
fixed at the inception of the contract.
The fixed fee does not vary with actual
cost, but may be adjusted as a result of
changes in the work to be performed

under the contract. This contract type
permits contracting for efforts that
might otherwise present too great a
risk to contractors, but it provides the
contractor only a minimum incentive
to control costs.

(b) Application. (1) A cost-plus-fixed-
fee contract is suitable for use when
the conditions of 16.301–2 are present
and, for example—

(i) The contract is for the perform-
ance of research or preliminary explo-
ration or study, and the level of effort
required is unknown; or

(ii) The contract is for development
and test, and using a cost-plus- incen-
tive-fee contract is not practical.

(2) A cost-plus-fixed-fee contract nor-
mally should not be used in develop-
ment of major systems (see part 34)
once preliminary exploration, studies,
and risk reduction have indicated a
high degree of probability that the de-
velopment is achievable and the Gov-
ernment has established reasonably
firm performance objectives and sched-
ules.

(c) Limitations. No cost-plus-fixed-fee
contract shall be awarded unless the
contracting officer complies with all
limitations in 15.404–4(c)(4)(i) and
16.301–3.

(d) Completion and term forms. A cost-
plus-fixed-fee contract may take one of
two basic forms—completion or term.

(1) The completion form describes the
scope of work by stating a definite goal
or target and specifying an end prod-
uct. This form of contract normally re-
quires the contractor to complete and
deliver the specified end product (e.g.,
a final report of research accom-
plishing the goal or target) within the
estimated cost, if possible, as a condi-
tion for payment of the entire fixed fee.
However, in the event the work cannot
be completed within the estimated
cost, the Government may require
more effort without increase in fee,
provided the Government increases the
estimated cost.

(2) The term form describes the scope
of work in general terms and obligates
the contractor to devote a specified
level of effort for a stated time period.
Under this form, if the performance is
considered satisfactory by the Govern-
ment, the fixed fee is payable at the ex-
piration of the agreed-upon period,
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upon contractor statement that the
level of effort specified in the contract
has been expended in performing the
contract work. Renewal for further pe-
riods of performance is a new acquisi-
tion that involves new cost and fee ar-
rangements.

(3) Because of the differences in obli-
gation assumed by the contractor, the
completion form is preferred over the
term form whenever the work, or spe-
cific milestones for the work, can be
defined well enough to permit develop-
ment of estimates within which the
contractor can be expected to complete
the work.

(4) The term form shall not be used
unless the contractor is obligated by
the contract to provide a specific level
of effort within a definite time period.

[48 FR 42219, Sept. 19, 1983, as amended at 50
FR 1742, Jan. 11, 1985; 50 FR 52429, Dec. 23,
1985; 60 FR 37777, July 21, 1995; 62 FR 236, Jan.
2, 1997; 63 FR 34073, June 22, 1998]

16.307 Contract clauses.
(a)(1) The contracting officer shall

insert the clause at 52.216–7, Allowable
Cost and Payment, in solicitations and
contracts when a cost-reimbursement
contract (other than a facilities con-
tract) is contemplated. If the contract
is with an educational institution,
modify the clause by deleting from
paragraph (a) the words ‘‘subpart 31.2’’
and substituting for them ‘‘subpart
31.3.’’ If the contract is with a State or
local government, modify the clause by
deleting from paragraph (a) the words
‘‘subpart 31.2’’ and substituting for
them ‘‘subpart 31.6.’’ If the contract is
with a nonprofit organization other
than an educational institution, a
State or local government, or a non-
profit organization exempted under
OMB Circular No. A–122, modify the
clause by deleting from paragraph (a)
the words ‘‘subpart 31.2’’ and sub-
stituting for them ‘‘subpart 31.7.’’

(2) If the contract is a construction
contract and contains the clause at
52.232–27, Prompt Payment for Con-
struction Contracts, the contracting
officer shall use the clause at 52.216–7
with its Alternate I.

(b) The contracting officer shall in-
sert the clause at 52.216–8, Fixed Fee, in
solicitations and contracts when a
cost-plus-fixed-fee contract (other than

a facilities contract or a construction
contract) is contemplated.

(c) The contracting officer shall in-
sert the clause at 52.216–9, Fixed-Fee—
Construction, in solicitations and con-
tracts when a cost-plus-fixed-fee con-
struction contract is contemplated.

(d) The contracting officer shall in-
sert the clause at 52.216–10, Incentive
Fee, in solicitations and contracts
when a cost-plus-incentive-fee contract
(other than a facilities contract) is
contemplated.

(e)(1) The contracting officer shall in-
sert the clause at 52.216–11, Cost Con-
tract—No Fee, in solicitations and con-
tracts when a cost-reimbursement con-
tract is contemplated that provides no
fee and is not a cost-sharing contract
or a facilities contract.

(2) If a cost-reimbursement research
and development contract with an edu-
cational institution or a nonprofit or-
ganization that provides no fee or
other payment above cost and is not a
cost-sharing contract is contemplated,
and if the contracting officer deter-
mines that withholding of a portion of
allowable costs is not required, the
contracting officer shall use the clause
with its Alternate I.

(f)(1) The contracting officer shall in-
sert the clause at 52.216–12, Cost-Shar-
ing Contract—No Fee, in solicitations
and contracts when a cost-sharing con-
tract (other than a facilities contract)
is contemplated.

(2) If a cost-sharing research and de-
velopment contract with an edu-
cational institution or a nonprofit or-
ganization is contemplated, and if the
contracting officer determines that
withholding of a portion of allowable
costs is not required, the contracting
officer shall use the clause with its Al-
ternate I.

(g)(1) The contracting officer shall
insert the clause at 52.216–13, Allowable
Cost and Payment—Facilities, in so-
licitations and contracts when a cost-
reimbursement consolidated facilities
contract or a cost-reimbursement fa-
cilities acquisition contract (see 45.302–
6) is contemplated.

(2) If a facilities acquisition contract
is contemplated and, in the judgment
of the contracting officer, it may be
necessary to withhold payment of an
amount to protect the Government’s
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interest, the contracting officer shall
use the clause with its Alternate I.

(h) The contracting officer shall in-
sert the clause at 52.216–14, Allowable
Cost and Payment—Facilities Use, in
solicitations and contracts when a fa-
cilities use contract is contemplated.

(i) The contracting officer shall in-
sert the clause at 52.216–15, Predeter-
mined Indirect Cost Rates, in solicita-
tions and contracts when a cost-reim-
bursement research and development
contract with an educational institu-
tion (see 42.705–3(b)) is contemplated
and predetermined indirect cost rates
are to be used. If the contract is a fa-
cilities contract, modify paragraph (c)
by deleting the words ‘‘Subpart 31.1’’
and substituting for them ‘‘section
31.106.’’

[48 FR 42219, Sept. 19, 1983, as amended at 50
FR 23606, June 4, 1985; 61 FR 31622, June 20,
1996; 61 FR 67419, Dec. 20, 1996]

Subpart 16.4—Incentive Contracts

16.401 General.

(a) Incentive contracts as described
in this subpart are appropriate when a
firm-fixed-price contract is not appro-
priate and the required supplies or
services can be acquired at lower costs
and, in certain instances, with im-
proved delivery or technical perform-
ance, by relating the amount of profit
or fee payable under the contract to
the contractor’s performance. Incen-
tive contracts are designed to obtain
specific acquisition objectives by—

(1) Establishing reasonable and at-
tainable targets that are clearly com-
municated to the contractor; and

(2) Including appropriate incentive
arrangements designed to (i) motivate
contractor efforts that might not oth-
erwise be emphasized and (ii) discour-
age contractor inefficiency and waste.

(b) When predetermined, formula-
type incentives on technical perform-
ance or delivery are included, increases
in profit or fee are provided only for
achievement that surpasses the tar-
gets, and decreases are provided for to
the extent that such targets are not
met. The incentive increases or de-
creases are applied to performance tar-
gets rather than minimum perform-
ance requirements.

(c) The two basic categories of incen-
tive contracts are fixed-price incentive
contracts (see 16.403 and 16.404) and
cost-reimbursement incentive con-
tracts (see 16.405). Since it is usually to
the Government’s advantage for the
contractor to assume substantial cost
responsibility and an appropriate share
of the cost risk, fixed-price incentive
contracts are preferred when contract
costs and performance requirements
are reasonably certain. Cost-reim-
bursement incentive contracts are sub-
ject to the overall limitations in 16.301
that apply to all cost-reimbursement
contracts.

(d) Award-fee contracts are a type of
incentive contract.

[48 FR 42219, Sept. 19, 1983, as amended at 62
FR 12695, Mar. 17, 1997]

16.402 Application of predetermined,
formula-type incentives.

16.402–1 Cost incentives.

(a) Most incentive contracts include
only cost incentives, which take the
form of a profit or fee adjustment for-
mula and are intended to motivate the
contractor to effectively manage costs.
No incentive contract may provide for
other incentives without also providing
a cost incentive (or constraint).

(b) Except for award-fee contracts
(see 16.404 and 16.405–2), incentive con-
tracts include a target cost, a target
profit or fee, and a profit or fee adjust-
ment formula that (within the con-
straints of a price ceiling or minimum
and maximum fee) provides that—

(1) Actual cost that meets the target
will result in the target profit or fee;

(2) Actual cost that exceeds the tar-
get will result in downward adjustment
of target profit or fee; and

(3) Actual cost that is below the tar-
get will result in upward adjustment of
target profit or fee.

[48 FR 42219, Sept. 19, 1983, as amended at 62
FR 12696, Mar. 17, 1997; 62 FR 51379, Oct. 1,
1997]

16.402–2 Performance incentives.

(a) Performance incentives may be
considered in connection with specific
product characteristics (e.g., a missile
range, an aircraft speed, an engine
thrust, or a vehicle maneuverability)
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or other specific elements of the con-
tractor’s performance. These incen-
tives should be designed to relate profit
or fee to results achieved by the con-
tractor, compared with specified tar-
gets.

(b) To the maximum extent prac-
ticable, positive and negative perform-
ance incentives shall be considered in
connection with service contracts for
performance of objectively measurable
tasks when quality of performance is
critical and incentives are likely to
motivate the contractor.

(c) Technical performance incentives
may be particularly appropriate in
major systems contracts, both in devel-
opment (when performance objectives
are known and the fabrication of proto-
types for test and evaluation is re-
quired) and in production (if improved
performance is attainable and highly
desirable to the Government).

(d) Technical performance incentives
may involve a variety of specific char-
acteristics that contribute to the over-
all performance of the end item. Ac-
cordingly, the incentives on individual
technical characteristics must be bal-
anced so that no one of them is exag-
gerated to the detriment of the overall
performance of the end item.

(e) Performance tests and/or assess-
ments of work performance are gen-
erally essential in order to determine
the degree of attainment of perform-
ance targets. Therefore, the contract
must be as specific as possible in estab-
lishing test criteria (such as testing
conditions, instrumentation precision,
and data interpretation) and perform-
ance standards (such as the quality lev-
els of services to be provided).

(f) Because performance incentives
present complex problems in contract
administration, the contracting officer
should negotiate them in full coordina-
tion with Government engineering and
pricing specialists.

(g) It is essential that the Govern-
ment and contractor agree explicitly
on the effect that contract changes
(e.g., pursuant to the Changes clause)
will have on performance incentives.

(h) The contracting officer must ex-
ercise care, in establishing perform-
ance criteria, to recognize that the
contractor should not be rewarded or

penalized for attainments of Govern-
ment-furnished components.

[48 FR 42219, Sept. 19, 1983, as amended at 62
FR 44815, Aug. 22, 1997]

16.402–3 Delivery incentives.
(a) Delivery incentives should be con-

sidered when improvement from a re-
quired delivery schedule is a signifi-
cant Government objective. It is im-
portant to determine the Government’s
primary objectives in a given contract
(e.g., earliest possible delivery or ear-
liest quantity production).

(b) Incentive arrangements on deliv-
ery should specify the application of
the reward-penalty structure in the
event of Government-caused delays or
other delays beyond the control, and
without the fault or negligence, of the
contractor or subcontractor.

16.402–4 Structuring multiple-incen-
tive contracts.

A properly structured multiple-in-
centive arrangement should—

(a) Motivate the contractor to strive
for outstanding results in all incentive
areas; and

(b) Compel trade-off decisions among
the incentive areas, consistent with
the Government’s overall objectives for
the acquisition. Because of the inter-
dependency of the Government’s cost,
the technical performance, and the de-
livery goals, a contract that empha-
sizes only one of the goals may jeop-
ardize control over the others. Because
outstanding results may not be attain-
able for each of the incentive areas, all
multiple-incentive contracts must in-
clude a cost incentive (or constraint)
that operates to preclude rewarding a
contractor for superior technical per-
formance or delivery results when the
cost of those results outweighs their
value to the Government.

16.403 Fixed-price incentive contracts.
(a) Description. A fixed-price incen-

tive contract is a fixed-price contract
that provides for adjusting profit and
establishing the final contract price by
application of a formula based on the
relationship of total final negotiated
cost to total target cost. The final
price is subject to a price ceiling, nego-
tiated at the outset. The two forms of
fixed-price incentive contracts, firm
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target and successive targets, are fur-
ther described in 16.403–1 and 16.403–2
below.

(b) Application. A fixed-price incen-
tive contract is appropriate when—

(1) A firm-fixed-price contract is not
suitable;

(2) The nature of the supplies or serv-
ices being acquired and other cir-
cumstances of the acquisition are such
that the contractor’s assumption of a
degree of cost responsibility will pro-
vide a positive profit incentive for ef-
fective cost control and performance;
and

(3) If the contract also includes in-
centives on technical performance and/
or delivery, the performance require-
ments provide a reasonable oppor-
tunity for the incentives to have a
meaningful impact on the contractor’s
management of the work.

(c) Billing prices. In fixed-price incen-
tive contracts, billing prices are estab-
lished as an interim basis for payment.
These billing prices may be adjusted,
within the ceiling limits, upon request
of either party to the contract, when it
becomes apparent that final negotiated
cost will be substantially different
from the target cost.

[48 FR 42219, Sept. 19, 1983, as amended at 59
FR 64785, Dec. 15, 1994]

16.403–1 Fixed-price incentive (firm
target) contracts.

(a) Description. A fixed-price incen-
tive (firm target) contract specifies a
target cost, a target profit, a price ceil-
ing (but not a profit ceiling or floor),
and a profit adjustment formula. These
elements are all negotiated at the out-
set. The price ceiling is the maximum
that may be paid to the contractor, ex-
cept for any adjustment under other
contract clauses. When the contractor
completes performance, the parties ne-
gotiate the final cost, and the final
price is established by applying the for-
mula. When the final cost is less than
the target cost, application of the for-
mula results in a final profit greater
than the target profit; conversely,
when final cost is more than target
cost, application of the formula results
in a final profit less than the target
profit, or even a net loss. If the final
negotiated cost exceeds the price ceil-
ing, the contractor absorbs the dif-

ference as a loss. Because the profit
varies inversely with the cost, this con-
tract type provides a positive, cal-
culable profit incentive for the con-
tractor to control costs.

(b) Application. A fixed-price incen-
tive (firm target) contract is appro-
priate when the parties can negotiate
at the outset a firm target cost, target
profit, and profit adjustment formula
that will provide a fair and reasonable
incentive and a ceiling that provides
for the contractor to assume an appro-
priate share of the risk. When the con-
tractor assumes a considerable or
major share of the cost responsibility
under the adjustment formula, the tar-
get profit should reflect this responsi-
bility.

(c) Limitations. This contract type
may be used only when—

(1) The contractor’s accounting sys-
tem is adequate for providing data to
support negotiation of final cost and
incentive price revision; and

(2) Adequate cost or pricing informa-
tion for establishing reasonable firm
targets is available at the time of ini-
tial contract negotiation.

(d) Contract Schedule. The contracting
officer shall specify in the contract
Schedule the target cost, target profit,
and target price for each item subject
to incentive price revision.

[48 FR 42219, Sept. 19, 1983, as amended at 59
FR 64785, Dec. 15, 1994]

16.403–2 Fixed-price incentive (succes-
sive targets) contracts.

(a) Description. (1) A fixed-price in-
centive (successive targets) contract
specifies the following elements, all of
which are negotiated at the outset:

(i) An initial target cost.
(ii) An initial target profit.
(iii) An initial profit adjustment for-

mula to be used for establishing the
firm target profit, including a ceiling
and floor for the firm target profit.
(This formula normally provides for a
lesser degree of contractor cost respon-
sibility than would a formula for estab-
lishing final profit and price.)

(iv) The production point at which
the firm target cost and firm target
profit will be negotiated (usually be-
fore delivery or shop completion of the
first item).

VerDate 11<MAY>2000 14:18 Nov 16, 2001 Jkt 194193 PO 00000 Frm 00304 Fmt 8010 Sfmt 8010 Y:\SGML\194193T.XXX pfrm07 PsN: 194193T



305

Federal Acquisition Regulation 16.405

(v) A ceiling price that is the max-
imum that may be paid to the con-
tractor, except for any adjustment
under other contract clauses providing
for equitable adjustment or other revi-
sion of the contract price under stated
circumstances.

(2) When the production point speci-
fied in the contract is reached, the par-
ties negotiate the firm target cost, giv-
ing consideration to cost experience
under the contract and other pertinent
factors. The firm target profit is estab-
lished by the formula. At this point,
the parties have two alternatives, as
follows:

(i) They may negotiate a firm fixed
price, using the firm target cost plus
the firm target profit as a guide.

(ii) If negotiation of a firm fixed
price is inappropriate, they may nego-
tiate a formula for establishing the
final price using the firm target cost
and firm target profit. The final cost is
then negotiated at completion, and the
final profit is established by formula,
as under the fixed-price incentive (firm
target) contract (see 16.403–1 above).

(b) Application. A fixed-price incen-
tive (successive targets) contract is ap-
propriate when—

(1) Available cost or pricing informa-
tion is not sufficient to permit the ne-
gotiation of a realistic firm target cost
and profit before award;

(2) Sufficient information is available
to permit negotiation of initial targets;
and

(3) There is reasonable assurance
that additional reliable information
will be available at an early point in
the contract performance so as to per-
mit negotiation of either (i) a firm
fixed price or (ii) firm targets and a
formula for establishing final profit
and price that will provide a fair and
reasonable incentive. This additional
information is not limited to experi-
ence under the contract, itself, but
may be drawn from other contracts for
the same or similar items.

(c) Limitations. This contract type
may be used only when—

(1) The contractor’s accounting sys-
tem is adequate for providing data for
negotiating firm targets and a realistic
profit adjustment formula, as well as
later negotiation of final costs; and

(2) Cost or pricing information ade-
quate for establishing a reasonable
firm target cost is reasonably expected
to be available at an early point in con-
tract performance.

(d) Contract Schedule. The contracting
officer shall specify in the contract
Schedule the initial target cost, initial
target profit, and initial target price
for each item subject to incentive price
revision.

[48 FR 42219, Sept. 19, 1983, as amended at 59
FR 64785, Dec. 15, 1994]

16.404 Fixed-price contracts with
award fees.

(a) Award-fee provisions may be used
in fixed-price contracts when the Gov-
ernment wishes to motivate a con-
tractor and other incentives cannot be
used because contractor performance
cannot be measured objectively. Such
contracts shall—

(1) Establish a fixed price (including
normal profit) for the effort. This price
will be paid for satisfactory contract
performance. Award fee earned (if any)
will be paid in addition to that fixed
price; and

(2) Provide for periodic evaluation of
the contractor’s performance against
an award-fee plan.

(b) A solicitation contemplating
award of a fixed-price contract with
award fee shall not be issued unless the
following conditions exist:

(1) The administrative costs of con-
ducting award-fee evaluations are not
expected to exceed the expected bene-
fits;

(2) Procedures have been established
for conducting the award-fee evalua-
tion;

(3) The award-fee board has been es-
tablished; and

(4) An individual above the level of
the contracting officer approved the
fixed-price-award-fee incentive.

[62 FR 12696, Mar. 17, 1997]

16.405 Cost-reimbursement incentive
contracts.

See 16.301 for requirements applicable
to all cost-reimbursement contracts,
for use in conjunction with the fol-
lowing subsections.

[48 FR 42219, Sept. 19, 1983. Redesignated at
62 FR 12696, Mar. 17, 1997]
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16.405–1 Cost-plus-incentive-fee con-
tracts.

(a) Description. The cost-plus-incen-
tive-fee contract is a cost-reimburse-
ment contract that provides for the
initially negotiated fee to be adjusted
later by a formula based on the rela-
tionship of total allowable costs to
total target costs. This contract type
specifies a target cost, a target fee,
minimum and maximum fees, and a fee
adjustment formula. After contract
performance, the fee payable to the
contractor is determined in accordance
with the formula. The formula pro-
vides, within limits, for increases in fee
above target fee when total allowable
costs are less than target costs, and de-
creases in fee below target fee when
total allowable costs exceed target
costs. This increase or decrease is in-
tended to provide an incentive for the
contractor to manage the contract ef-
fectively. When total allowable cost is
greater than or less than the range of
costs within which the fee-adjustment
formula operates, the contractor is
paid total allowable costs, plus the
minimum or maximum fee.

(b) Application. (1) A cost-plus-incen-
tive-fee contract is appropriate for
services or development and test pro-
grams when—

(i) A cost-reimbursement contract is
necessary (see 16.301–2) and

(ii) A target cost and a fee adjust-
ment formula can be negotiated that
are likely to motivate the contractor
to manage effectively.

(2) The contract may include tech-
nical performance incentives when it is
highly probable that the required de-
velopment of a major system is feasible
and the Government has established its
performance objectives, at least in gen-
eral terms. This approach may also
apply to other acquisitions, if the use
of both cost and technical performance
incentives is desirable and administra-
tively practical.

(3) The fee adjustment formula
should provide an incentive that will
be effective over the full range of rea-
sonably foreseeable variations from
target cost. If a high maximum fee is
negotiated, the contract shall also pro-
vide for a low minimum fee that may
be a zero fee or, in rare cases, a nega-
tive fee.

(c) Limitations. No cost-plus-incen-
tive-fee contract shall be awarded un-
less all limitations in 16.301–3 are com-
plied with.

[48 FR 42219, Sept. 19, 1983. Redesignated at
62 FR 12696, Mar. 17, 1997, as amended at 62
FR 44815, Aug. 22, 1997]

16.405–2 Cost-plus-award-fee con-
tracts.

(a) Description. A cost-plus-award-fee
contract is a cost-reimbursement con-
tract that provides for a fee consisting
of (1) a base amount fixed at inception
of the contract and (2) an award
amount that the contractor may earn
in whole or in part during performance
and that is sufficient to provide moti-
vation for excellence in such areas as
quality, timeliness, technical inge-
nuity, and cost-effective management.
The amount of the award fee to be paid
is determined by the Government’s
judgmental evaluation of the contrac-
tor’s performance in terms of the cri-
teria stated in the contract. This deter-
mination and the methodology for de-
termining the award fee are unilateral
decisions made solely at the discretion
of the Government.

(b) Application. (1) The cost-plus-
award-fee contract is suitable for use
when—

(i) The work to be performed is such
that it is neither feasible nor effective
to devise predetermined objective in-
centive targets applicable to cost,
technical performance, or schedule;

(ii) The likelihood of meeting acqui-
sition objectives will be enhanced by
using a contract that effectively moti-
vates the contractor toward excep-
tional performance and provides the
Government with the flexibility to
evaluate both actual performance and
the conditions under which it was
achieved; and

(iii) Any additional administrative
effort and cost required to monitor and
evaluate performance are justified by
the expected benefits.

(2) The number of evaluation criteria
and the requirements they represent
will differ widely among contracts. The
criteria and rating plan should moti-
vate the contractor to improve per-
formance in the areas rated, but not at
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the expense of at least minimum ac-
ceptable performance in all other
areas.

(3) Cost-plus-award-fee contracts
shall provide for evaluation at stated
intervals during performance, so that
the contractor will periodically be in-
formed of the quality of its perform-
ance and the areas in which improve-
ment is expected. Partial payment of
fee shall generally correspond to the
evaluation periods. This makes effec-
tive the incentive which the award fee
can create by inducing the contractor
to improve poor performance or to con-
tinue good performance.

(c) Limitations. No cost-plus-award-
fee contract shall be awarded unless—

(1) All of the limitations in 16.301–3
are complied with; and

(2) The contract amount, perform-
ance period, and expected benefits are
sufficient to warrant the additional ad-
ministrative effort and cost involved.

[48 FR 42219, Sept. 19, 1983. Redesignated at
62 FR 12696, Mar. 17, 1997; 63 FR 34073, June
22, 1998; 64 FR 72449, Dec. 27, 1999]

16.406 Contract clauses.
(a) Insert the clause at 52.216–16, In-

centive Price Revision—Firm Target,
in solicitations and contracts when a
fixed-price incentive (firm target) con-
tract is contemplated. If the contract
calls for supplies or services to be or-
dered under a provisioning document
or Government option and the prices
are to be subject to the incentive price
revision under the clause, the con-
tracting officer shall use the clause
with its Alternate I.

(b) Insert the clause at 52.216–17, In-
centive Price Revision—Successive
Targets, in solicitations and contracts
when a fixed-price incentive (succes-
sive targets) contract is contemplated.
If the contract calls for supplies or
services to be ordered under a provi-
sioning document or Government op-
tion and the prices are to be subject to
incentive price revision under the
clause, the contracting officer shall use
the clause with its Alternate I.

(c) The clause at 52.216–7, Allowable
Cost and Payment, is prescribed in
16.307(a) for insertion in solicitations
and contracts when a cost-plus-incen-
tive-fee contract or a cost-plus-award-
fee contract is contemplated.

(d) The clause at 52.216–10, Incentive
Fee, is prescribed in 16.307(d) for inser-
tion in solicitations and contracts
when a cost-plus-incentive-fee contract
is contemplated.

(e) Insert an appropriate award-fee
clause in solicitations and contracts
when an award-fee contract is con-
templated, provided that the clause—

(1) Is prescribed by or approved under
agency acquisition regulations;

(2) Is compatible with the clause at
52.216–7, Allowable Cost and Payment;
and

(3) Expressly provides that the award
amount and the award-fee determina-
tion methodology are unilateral deci-
sions made solely at the discretion of
the Government.

[48 FR 42219, Sept. 19, 1983. Redesignated and
amended at 62 FR 12696, Mar. 17, 1997; 64 FR
72449, Dec. 27, 1999]

Subpart 16.5—Indefinite-Delivery
Contracts

16.500 Scope of subpart.
(a) This subpart prescribes policies

and procedures for making awards of
indefinite-delivery contracts and estab-
lishes a preference for making multiple
awards of indefinite-quantity con-
tracts.

(b) This subpart does not limit the
use of other than competitive proce-
dures authorized by part 6.

(c) Nothing in this subpart restricts
the authority of the General Services
Administration (GSA) to enter into
schedule, multiple award, or task or
delivery order contracts under any
other provision of law. Therefore, GSA
regulations and the coverage for the
Federal Supply Schedule program in
subpart 8.4 and part 38 take precedence
over this subpart.

(d) The statutory multiple award
preference implemented by this sub-
part does not apply to architect-engi-
neer contracts subject to the proce-
dures in subpart 36.6. However, agen-
cies are not precluded from making
multiple awards for architect-engineer
services using the procedures in this
subpart, provided the selection of con-
tractors and placement of orders are
consistent with subpart 36.6.

[65 FR 24318, Apr. 25, 2000]
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16.501–1 Definitions.
As used in this subpart—
Delivery order contract means a con-

tract for supplies that does not procure
or specify a firm quantity of supplies
(other than a minimum or maximum
quantity) and that provides for the
issuance of orders for the delivery of
supplies during the period of the con-
tract.

Task order contract means a contract
for services that does not procure or
specify a firm quantity of services
(other than a minimum or maximum
quantity) and that provides for the
issuance of orders for the performance
of tasks during the period of the con-
tract.

[60 FR 49725, Sept. 26, 1995, as amended at 65
FR 24318, Apr. 25, 2000]

16.501–2 General.
(a) There are three types of indefi-

nite-delivery contracts: Definite-quan-
tity contracts, requirements contracts,
and indefinite-quantity contracts. The
appropriate type of indefinite-delivery
contract may be used to acquire sup-
plies and/or services when the exact
times and/or exact quantities of future
deliveries are not known at the time of
contract award. Pursuant to 10 U.S.C.
2304d and section 303K of the Federal
Property and Administrative Services
Act of 1949, requirements contracts and
indefinite-quantity contracts are also
known as delivery order contracts or
task order contracts.

(b) The various types of indefinite-de-
livery contracts offer the following ad-
vantages:

(1) All three types permit (i) Govern-
ment stocks to be maintained at min-
imum levels and (ii) direct shipment to
users.

(2) Indefinite-quantity contracts and
requirements contracts also permit (i)
flexibility in both quantities and deliv-
ery scheduling and (ii) ordering of sup-
plies or services after requirements
materialize.

(3) Indefinite-quantity contracts
limit the Government’s obligation to
the minimum quantity specified in the
contract.

(4) Requirements contracts may per-
mit faster deliveries when production
lead time is involved, because contrac-

tors are usually willing to maintain
limited stocks when the Government
will obtain all of its actual purchase
requirements from the contractor.

(c) Indefinite-delivery contracts may
provide for any appropriate cost or
pricing arrangement under part 16.
Cost or pricing arrangements that pro-
vide for an estimated quantity of sup-
plies or services (e.g., estimated num-
ber of labor hours) must comply with
the appropriate procedures of this sub-
part.

[48 FR 42219, Sept. 19, 1983. Redesignated and
amended at 60 FR 49725, Sept. 26, 1995]

16.502 Definite-quantity contracts.
(a) Description. A definite-quantity

contract provides for delivery of a defi-
nite quantity of specific supplies or
services for a fixed period, with deliv-
eries or performance to be scheduled at
designated locations upon order.

(b) Application. A definite-quantity
contract may be used when it can be
determined in advance that (1) a defi-
nite quantity of supplies or services
will be required during the contract pe-
riod and (2) the supplies or services are
regularly available or will be available
after a short lead time.

[48 FR 42219, Sept. 19, 1983, as amended at 60
FR 49725, Sept. 26, 1995]

16.503 Requirements contracts.
(a) Description. A requirements con-

tract provides for filling all actual pur-
chase requirements of designated Gov-
ernment activities for supplies or serv-
ices during a specified contract period,
with deliveries or performance to be
scheduled by placing orders with the
contractor.

(1) For the information of offerors
and contractors, the contracting offi-
cer shall state a realistic estimated
total quantity in the solicitation and
resulting contract. This estimate is not
a representation to an offeror or con-
tractor that the estimated quantity
will be required or ordered, or that con-
ditions affecting requirements will be
stable or normal. The contracting offi-
cer may obtain the estimate from
records of previous requirements and
consumption, or by other means, and
should base the estimate on the most
current information available.
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(2) The contract shall state, if fea-
sible, the maximum limit of the con-
tractor’s obligation to deliver and the
Government’s obligation to order. The
contract may also specify maximum or
minimum quantities that the Govern-
ment may order under each individual
order and the maximum that it may
order during a specified period of time.

(b) Application. A requirements con-
tract may be appropriate for acquiring
any supplies or services when the Gov-
ernment anticipates recurring require-
ments but cannot predetermine the
precise quantities of supplies or serv-
ices that designated Government ac-
tivities will need during a definite pe-
riod.

(c) Government property furnished for
repair. When a requirements contract is
used to acquire work (e.g., repair,
modification, or overhaul) on existing
items of Government property, the
contracting officer shall specify in the
Schedule that failure of the Govern-
ment to furnish such items in the
amounts or quantities described in the
Schedule as estimated or maximum will
not entitle the contractor to any equi-
table adjustment in price under the
Government Property clause of the
contract.

(d) Limitations on use of requirements
contracts for advisory and assistance
services. (1) Except as provided in para-
graph (d)(2) of this section, no solicita-
tion for a requirements contract for ad-
visory and assistance services in excess
of three years and $10,000,000 (including
all options) may be issued unless the
contracting officer or other official
designated by the head of the agency
determines in writing that the services
required are so unique or highly spe-
cialized that it is not practicable to
make multiple awards using the proce-
dures in 16.504.

(2) The limitation in paragraph (d)(1)
of this section is not applicable to an
acquisition of supplies or services that
includes the acquisition of advisory
and assistance services, if the con-
tracting officer or other official des-
ignated by the head of the agency de-
termines that the advisory and assist-
ance services are necessarily incident

to, and not a significant component of,
the contract.

[48 FR 42219, Sept. 19, 1983, as amended at 56
FR 15150, Apr. 15, 1991; 60 FR 49725, Sept. 26,
1995]

16.504 Indefinite-quantity contracts.
(a) Description. An indefinite-quan-

tity contract provides for an indefinite
quantity, within stated limits, of sup-
plies or services during a fixed period.
The Government places orders for indi-
vidual requirements. Quantity limits
may be stated as number of units or as
dollar values.

(1) The contract must require the
Government to order and the con-
tractor to furnish at least a stated
minimum quantity of supplies or serv-
ices. In addition, if ordered, the con-
tractor must furnish any additional
quantities, not to exceed the stated
maximum. The contracting officer
should establish a reasonable max-
imum quantity based on market re-
search, trends on recent contracts for
similar supplies or services, survey of
potential users, or any other rational
basis.

(2) To ensure that the contract is
binding, the minimum quantity must
be more than a nominal quantity, but
it should not exceed the amount that
the Government is fairly certain to
order.

(3) The contract may also specify
maximum or minimum quantities that
the Government may order under each
task or delivery order and the max-
imum that it may order during a spe-
cific period of time.

(4) A solicitation and contract for an
indefinite quantity must—

(i) Specify the period of the contract,
including the number of options and
the period for which the Government
may extend the contract under each
option;

(ii) Specify the total minimum and
maximum quantity of supplies or serv-
ices the Government will acquire under
the contract;

(iii) Include a statement of work,
specifications, or other description,
that reasonably describes the general
scope, nature, complexity, and purpose
of the supplies or services the Govern-
ment will acquire under the contract in
a manner that will enable a prospective
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offeror to decide whether to submit an
offer;

(iv) State the procedures that the
Government will use in issuing orders,
including the ordering media, and, if
multiple awards may be made, state
the procedures and selection criteria
that the Government will use to pro-
vide awardees a fair opportunity to be
considered for each order (see
16.505(b)(1));

(v) Include the name, address, tele-
phone number, facsimile number, and
e-mail address of the agency task and
delivery order ombudsman (see
16.505(b)(5)) if multiple awards may be
made;

(vi) Include a description of the ac-
tivities authorized to issue orders; and

(vii) Include authorization for plac-
ing oral orders, if appropriate, provided
that the Government has established
procedures for obligating funds and
that oral orders are confirmed in writ-
ing.

(b) Application. Contracting officers
may use an indefinite-quantity con-
tract when the Government cannot
predetermine, above a specified min-
imum, the precise quantities of sup-
plies or services that the Government
will require during the contract period,
and it is inadvisable for the Govern-
ment to commit itself for more than a
minimum quantity. The contracting
officer should use an indefinite-quan-
tity contract only when a recurring
need is anticipated.

(c) Multiple award preference—(1)
Planning the acquisition. (i) Except for
indefinite-quantity contracts for advi-
sory and assistance services as pro-
vided in paragraph (c)(2) of this sec-
tion, the contracting officer must, to
the maximum extent practicable, give
preference to making multiple awards
of indefinite-quantity contracts under
a single solicitation for the same or
similar supplies or services to two or
more sources.

(ii)(A) The contracting officer must
determine whether multiple awards are
appropriate as part of acquisition plan-
ning. The contracting officer must
avoid situations in which awardees spe-
cialize exclusively in one or a few areas
within the statement of work, thus cre-
ating the likelihood that orders in
those areas will be awarded on a sole-

source basis; however, each awardee
need not be capable of performing
every requirement as well as any other
awardee under the contracts. The con-
tracting officer should consider the fol-
lowing when determining the number
of contracts to be awarded:

(1) The scope and complexity of the
contract requirement.

(2) The expected duration and fre-
quency of task or delivery orders.

(3) The mix of resources a contractor
must have to perform expected task or
delivery order requirements.

(4) The ability to maintain competi-
tion among the awardees throughout
the contracts’ period of performance.

(B) The contracting officer must not
use the multiple award approach if—

(1) Only one contractor is capable of
providing performance at the level of
quality required because the supplies
or services are unique or highly spe-
cialized;

(2) Based on the contracting officer’s
knowledge of the market, more favor-
able terms and conditions, including
pricing, will be provided if a single
award is made;

(3) The expected cost of administra-
tion of multiple contracts outweighs
the expected benefits of making mul-
tiple awards;

(4) The projected orders are so inte-
grally related that only a single con-
tractor can reasonably perform the
work;

(5) The total estimated value of the
contract is less than the simplified ac-
quisition threshold; or

(6) Multiple awards would not be in
the best interests of the Government.

(C) The contracting officer must doc-
ument the decision whether or not to
use multiple awards in the acquisition
plan or contract file. The contracting
officer may determine that a class of
acquisitions is not appropriate for mul-
tiple awards (see subpart 1.7).

(2) Contracts for advisory and assist-
ance services. (i) Except as provided in
paragraph (c)(2)(ii) of this section, if an
indefinite-quantity contract for advi-
sory and assistance services exceeds 3
years and $10 million, including all op-
tions, the contracting officer must
make multiple awards unless—

(A) The contracting officer or other
official designated by the head of the
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agency determines in writing, as part
of acquisition planning, that multiple
awards are not practicable. The con-
tracting officer or other official must
determine that only one contractor can
reasonably perform the work because
either the scope of work is unique or
highly specialized or the tasks so inte-
grally related;

(B) The contracting officer or other
official designated by the head of the
agency determines in writing, after the
evaluation of offers, that only one of-
feror is capable of providing the serv-
ices required at the level of quality re-
quired; or

(C) Only one offer is received.
(ii) The requirements of paragraph

(c)(2)(i) of this section do not apply if
the contracting officer or other official
designated by the head of the agency
determines that the advisory and as-
sistance services are incidental and not
a significant component of the con-
tract.

[65 FR 24318, Apr. 25, 2000]

16.505 Ordering.
(a) General. (1) The contracting offi-

cer does not synopsize orders under in-
definite-delivery contracts.

(2) Individual orders must clearly de-
scribe all services to be performed or
supplies to be delivered. Orders must be
within the scope, period, and maximum
value of the contract.

(3) Performance-based work state-
ments must be used to the maximum
extent practicable, if the contract is
for services (see 37.102(a)).

(4) Orders may be placed by using any
medium specified in the contract.

(5) Orders placed under indefinite-de-
livery contracts must contain the fol-
lowing information:

(i) Date of order.
(ii) Contract number and order num-

ber.
(iii) For supplies and services, con-

tract item number and description,
quantity, and unit price or estimated
cost or fee.

(iv) Delivery or performance sched-
ule.

(v) Place of delivery or performance
(including consignee).

(vi) Any packaging, packing, and
shipping instructions.

(vii) Accounting and appropriation
data.

(viii) Method of payment and pay-
ment office, if not specified in the con-
tract (see 32.1110(e)).

(6) No protest under subpart 33.1 is
authorized in connection with the
issuance or proposed issuance of an
order under a task-order contract or
delivery-order contract, except for a
protest on the grounds that the order
increases the scope, period, or max-
imum value of the contract (10 U.S.C.
2304c(d) and 41 U.S.C. 253j(d)).

(b) Orders under multiple award con-
tracts—(1) Fair opportunity. (i) The con-
tracting officer must provide each
awardee a fair opportunity to be con-
sidered for each order exceeding $2,500
issued under multiple delivery-order
contracts or multiple task-order con-
tracts, except as provided for in para-
graph (b)(2) of this section.

(ii) The contracting officer may exer-
cise broad discretion in developing ap-
propriate order placement procedures.
The contracting officer should keep
submission requirements to a min-
imum. Contracting officers may use
streamlined procedures, including oral
presentations. In addition, the con-
tracting officer need not contact each
of the multiple awardees under the
contract before selecting an order
awardee if the contracting officer has
information available to ensure that
each awardee is provided a fair oppor-
tunity to be considered for each order.
The competition requirements in part 6
and the policies in subpart 15.3 do not
apply to the ordering process. However,
the contracting officer must—

(A) Develop placement procedures
that will provide each awardee a fair
opportunity to be considered for each
order and that reflect the requirement
and other aspects of the contracting
environment;

(B) Not use any method (such as allo-
cation or designation of any preferred
awardee) that would not result in fair
consideration being given to all award-
ees prior to placing each order;

(C) Tailor the procedures to each ac-
quisition;

(D) Include the procedures in the so-
licitation and the contract; and
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(E) Consider price or cost under each
order as one of the factors in the selec-
tion decision.

(iii) The contracting officer should
consider the following when developing
the procedures:

(A)(1) Past performance on earlier or-
ders under the contract, including
quality, timeliness and cost control.

(2) Potential impact on other orders
placed with the contractor.

(3) Minimum order requirements.
(B) Formal evaluation plans or scor-

ing of quotes or offers are not required.
(2) Exceptions to the fair opportunity

process. The only exceptions to the re-
quirement to provide each awardee a
fair opportunity to be considered for
each order exceeding $2,500 are—

(i) The agency need for the supplies
or services is so urgent that providing
a fair opportunity would result in un-
acceptable delays;

(ii) Only one awardee is capable of
providing the supplies or services re-
quired at the level of quality required
because the supplies or services ordered
are unique or highly specialized;

(iii) The order must be issued on a
sole-source basis in the interest of
economy and efficiency as a logical fol-
low-on to an order already issued under
the contract, provided that all award-
ees were given a fair opportunity to be
considered for the original order; or

(iv) It is necessary to place an order
to satisfy a minimum guarantee.

(3) Pricing orders. If the contract did
not establish the price for the supply
or service, the contracting officer must
establish prices for each order using
the policies and methods in subpart
15.4.

(4) Decision documentation for orders.
The contracting officer must document
in the contract file the rationale for
placement and price of each order.

(5) Task and Delivery Order Ombuds-
man. The head of the agency must des-
ignate a task-order contract and deliv-
ery-order contract ombudsman. The
ombudsman must review complaints
from contractors and ensure they are
afforded a fair opportunity to be con-
sidered, consistent with the procedures
in the contract. The ombudsman must
be a senior agency official who is inde-
pendent of the contracting officer and

may be the agency’s competition advo-
cate.

(c) Limitation on ordering period for
task-order contracts for advisory and as-
sistance services. (1) Except as provided
for in paragraphs (c)(2) and (c)(3), the
ordering period of a task-order con-
tract for advisory and assistance serv-
ices, including all options or modifica-
tions, normally may not exceed 5
years.

(2) The 5-year limitation does not
apply when—

(i) A longer ordering period is specifi-
cally authorized by a statute; or

(ii) The contract is for an acquisition
of supplies or services that includes the
acquisition of advisory and assistance
services and the contracting officer, or
other official designated by the head of
the agency, determines that the advi-
sory and assistance services are inci-
dental and not a significant component
of the contract.

(3) The contracting officer may ex-
tend the contract on a sole-source basis
only once for a period not to exceed 6
months if the contracting officer, or
other official designated by the head of
the agency, determines that—

(i) The award of a follow-on contract
is delayed by circumstances that were
not reasonably foreseeable at the time
the initial contract was entered into;
and

(ii) The extension is necessary to en-
sure continuity of services, pending the
award of the follow-on contract.

[65 FR 24319, Apr. 25, 2000]

16.506 Solicitation provisions and con-
tract clauses.

(a) Insert the clause at 52.216–18, Or-
dering, in solicitations and contracts
when a definite-quantity contract, a
requirements contract, or an indefi-
nite-quantity contract is con-
templated.

(b) Insert a clause substantially the
same as the clause at 52.216–19, Order
Limitations, in solicitations and con-
tracts when a definite-quantity con-
tract, a requirements contract, or an
indefinite-quantity contract is con-
templated.

(c) Insert the clause at 52.216–20, Defi-
nite Quantity, in solicitations and con-
tracts when a definite-quantity con-
tract is contemplated.
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(d)(1) Insert the clause at 52.216–21,
Requirements, in solicitations and con-
tracts when a requirements contract is
contemplated.

(2) If the contract is for nonpersonal
services and related supplies and covers
estimated requirements that exceed a
specific Government activity’s internal
capability to produce or perform, use
the clause with its Alternate I.

(3) If the contract includes subsist-
ence for both Government use and re-
sale in the same Schedule, and similar
products may be acquired on a brand-
name basis, use the clause with its Al-
ternate II (but see paragraph (d)(5) of
this section).

(4) If the contract involves a partial
small business set-aside, use the clause
with its Alternate III (but see subpara-
graph (5) below).

(5) If the contract—
(i) Includes subsistence for Govern-

ment use and resale in the same sched-
ule and similar products may be ac-
quired on a brand-name basis; and

(ii) Involves a partial small business
set-aside, use the clause with its Alter-
nate IV.

(e) Insert the clause at 52.216–22, In-
definite Quantity, in solicitations and
contracts when an indefinite-quantity
contract is contemplated.

(f) Insert the provision at 52.216–27,
Single or Multiple Awards, in solicita-
tions for indefinite-quantity contracts
that may result in multiple contract
awards. Modify the provision to specify
the estimated number of awards. Do
not use this provision for advisory and
assistance services contracts that ex-
ceed 3 years and $10 million (including
all options).

(g) Insert the provision at 52.216–28,
Multiple Awards for Advisory and As-
sistance Services, in solicitations for
task-order contracts for advisory and
assistance services that exceed 3 years
and $10 million (including all options),
unless a determination has been made
under 16.504(c)(2)(i)(A). Modify the pro-
vision to specify the estimated number
of awards.

[48 FR 42219, Sept. 19, 1983; 60 FR 48260, Sept.
18, 1995. Redesignated and amended at 60 FR
49726, 49727, Sept. 26, 1995; 65 FR 24320, Apr.
25, 2000]

Subpart 16.6—Time-and-Materials,
Labor-Hour, and Letter Contracts

16.601 Time-and-materials contracts.
(a) Description. A time-and-materials

contract provides for acquiring sup-
plies or services on the basis of (1) di-
rect labor hours at specified fixed hour-
ly rates that include wages, overhead,
general and administrative expenses,
and profit and (2) materials at cost, in-
cluding, if appropriate, material han-
dling costs as part of material costs.

(b) Application. A time-and-materials
contract may be used only when it is
not possible at the time of placing the
contract to estimate accurately the ex-
tent or duration of the work or to an-
ticipate costs with any reasonable de-
gree of confidence.

(1) Government surveillance. A time-
and-materials contract provides no
positive profit incentive to the con-
tractor for cost control or labor effi-
ciency. Therefore, appropriate Govern-
ment surveillance of contractor per-
formance is required to give reasonable
assurance that efficient methods and
effective cost controls are being used.

(2) Material handling costs. When in-
cluded as part of material costs, mate-
rial handling costs shall include only
costs clearly excluded from the labor-
hour rate. Material handling costs may
include all appropriate indirect costs
allocated to direct materials in accord-
ance with the contractor’s usual ac-
counting procedures consistent with
part 31.

(3) Optional method of pricing material.
When the nature of the work to be per-
formed requires the contractor to fur-
nish material that it regularly sells to
the general public in the normal course
of its business, the contract may pro-
vide for charging material on a basis
other than at cost if—

(i) The total estimated contract price
does not exceed $25,000 or the estimated
price of material so charged does not
exceed 20 percent of the estimated con-
tract price;

(ii) The material to be so charged is
identified in the contract;

(iii) No element of profit on material
so charged is included as profit in the
fixed hourly labor rates; and

(iv) The contract provides (A) that
the price to be paid for such material
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shall be based on an established cata-
log or list price in effect when material
is furnished, less all applicable dis-
counts to the Government, and (B) that
in no event shall the price exceed the
contractor’s sales price to its most-fa-
vored customer for the same item in
like quantity, or the current market
price, whichever is lower.

(c) Limitations. A time-and-materials
contract may be used (1) only after the
contracting officer executes a deter-
mination and findings that no other
contract type is suitable and (2) only if
the contract includes a ceiling price
that the contractor exceeds at its own
risk. The contracting officer shall doc-
ument the contract file to justify the
reasons for and amount of any subse-
quent change in the ceiling price.

16.602 Labor-hour contracts.
Description. A labor-hour contract is

a variation of the time-and-materials
contract, differing only in that mate-
rials are not supplied by the con-
tractor. See 16.601(b) and 16.601(c) for
application and limitations, respec-
tively.

16.603 Letter contracts.

16.603–1 Description.
A letter contract is a written pre-

liminary contractual instrument that
authorizes the contractor to begin im-
mediately manufacturing supplies or
performing services.

16.603–2 Application.
(a) A letter contract may be used

when (1) the Government’s interests
demand that the contractor be given a
binding commitment so that work can
start immediately and (2) negotiating a
definitive contract is not possible in
sufficient time to meet the require-
ment. However, a letter contract
should be as complete and definite as
feasible under the circumstances.

(b) When a letter contract award is
based on price competition, the con-
tracting officer shall include an overall
price ceiling in the letter contract.

(c) Each letter contract shall, as re-
quired by the clause at 52.216–25, Con-
tract Definitization, contain a nego-
tiated definitization schedule including
(1) dates for submission of the contrac-

tor’s price proposal, required cost or
pricing data, and, if required, make-or-
buy and subcontracting plans, (2) a
date for the start of negotiations, and
(3) a target date for definitization,
which shall be the earliest practicable
date for definitization. The schedule
will provide for definitization of the
contract within 180 days after the date
of the letter contract or before comple-
tion of 40 percent of the work to be per-
formed, whichever occurs first. How-
ever, the contracting officer may, in
extreme cases and according to agency
procedures, authorize an additional pe-
riod. If, after exhausting all reasonable
efforts, the contracting officer and the
contractor cannot negotiate a defini-
tive contract because of failure to
reach agreement as to price or fee, the
clause at 52.216–25 requires the con-
tractor to proceed with the work and
provides that the contracting officer
may, with the approval of the head of
the contracting activity, determine a
reasonable price or fee in accordance
with subpart 15.4 and part 31, subject to
appeal as provided in the Disputes
clause.

(d) The maximum liability of the
Government inserted in the clause at
52.216–24, Limitation of Government Li-
ability, shall be the estimated amount
necessary to cover the contractor’s re-
quirements for funds before
definitization. However, it shall not ex-
ceed 50 percent of the estimated cost of
the definitive contract unless approved
in advance by the official that author-
ized the letter contract.

(e) The contracting officer shall as-
sign a priority rating to the letter con-
tract if it is appropriate under 11.604.

[48 FR 42219, Sept. 19, 1983, as amended at 60
FR 48248, Sept. 18, 1995; 62 FR 51270, Sept. 30,
1997]

16.603–3 Limitations.

A letter contract may be used only
after the head of the contracting activ-
ity or a designee determines in writing
that no other contract is suitable. Let-
ter contracts shall not—

(a) Commit the Government to a de-
finitive contract in excess of the funds
available at the time the letter con-
tract is executed;
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(b) Be entered into without competi-
tion when competition is required by
part 6; or

(c) Be amended to satisfy a new re-
quirement unless that requirement is
inseparable from the existing letter
contract. Any such amendment is sub-
ject to the same requirements and lim-
itations as a new letter contract.

[48 FR 42219, Sept. 19, 1983, as amended at 50
FR 1742, Jan. 11, 1985; 50 FR 52429, Dec. 23,
1985; 51 FR 31426, Sept. 3, 1986]

16.603–4 Contract clauses.

(a) The contracting officer shall in-
clude in each letter contract the
clauses required by this regulation for
the type of definitive contract con-
templated and any additional clauses
known to be appropriate for it.

(b) In addition, the contracting offi-
cer shall insert the following clauses in
solicitations and contracts when a let-
ter contract is contemplated:

(1) The clause at 52.216–23, Execution
and Commencement of Work, except
that this clause may be omitted from
letter contracts awarded on SF 26;

(2) The clause at 52.216–24, Limitation
of Government Liability, with dollar
amounts completed in a manner con-
sistent with 16.603–2(d); and

(3) The clause at 52.216–25, Contract
Definitization, with its paragraph (b)
completed in a manner consistent with
16.603–2(c). If, at the time of entering
into the letter contract, the con-
tracting officer knows that the defini-
tive contract will be based on adequate
price competition or will otherwise
meet the criteria of 15.403–1 for not re-
quiring submission of cost or pricing
data, the words ‘‘and cost or pricing
data supporting its proposal’’ may be
deleted from paragraph (a) of the
clause. If the letter contract is being
awarded on the basis of price competi-
tion, the contracting officer shall use
the clause with its Alternate I.

(c) The contracting officer shall also
insert the clause at 52.216–26, Payments
of Allowable Costs Before
Definitization, in solicitations and con-
tracts if a cost-reimbursement defini-
tive contract is contemplated, unless

the acquisition involves conversion, al-
teration, or repair of ships.

[48 FR 42219, Sept. 19, 1983, as amended at 60
FR 48217, Sept. 18, 1995; 62 FR 51270, Sept. 30,
1997]

Subpart 16.7—Agreements

16.701 Scope.

This subpart prescribes policies and
procedures for establishing and using
basic agreements and basic ordering
agreements. (See 13.303 for blanket pur-
chase agreements (BPA’s) and see
35.015(b) for additional coverage of
basic agreements with educational in-
stitutions and nonprofit organiza-
tions.)

[48 FR 42219, Sept. 19, 1983, as amended at 62
FR 64926, Dec. 9, 1997]

16.702 Basic agreements.

(a) Description. A basic agreement is a
written instrument of understanding,
negotiated between an agency or con-
tracting activity and a contractor,
that (1) contains contract clauses ap-
plying to future contracts between the
parties during its term and (2) con-
templates separate future contracts
that will incorporate by reference or
attachment the required and applicable
clauses agreed upon in the basic agree-
ment. A basic agreement is not a con-
tract.

(b) Application. A basic agreement
should be used when a substantial
number of separate contracts may be
awarded to a contractor during a par-
ticular period and significant recurring
negotiating problems have been experi-
enced with the contractor. Basic agree-
ments may be used with negotiated
fixed-price or cost-reimbursement con-
tracts.

(1) Basic agreements shall contain (i)
clauses required for negotiated con-
tracts by statute, executive order, and
this regulation and (ii) other clauses
prescribed in this regulation or agency
acquisition regulations that the parties
agree to include in each contract as ap-
plicable.

(2) Each basic agreement shall pro-
vide for discontinuing its future
applicablity upon 30 days’ written no-
tice by either party.
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(3) Each basic agreement shall be re-
viewed annually before the anniversary
of its effective date and revised as nec-
essary to conform to the requirements
of this regulation. Basic agreements
may need to be revised before the an-
nual review due to mandatory statu-
tory requirements. A basic agreement
may be changed only by modifying the
agreement itself and not by a contract
incorporating the agreement.

(4) Discontinuing or modifying a
basic agreement shall not affect any
prior contract incorporating the basic
agreement.

(5) Contracting officers of one agency
should obtain and use existing basic
agreements of another agency to the
maximum practical extent.

(c) Limitations. A basic agreement
shall not—

(1) Cite appropriations or obligate
funds;

(2) State or imply any agreement by
the Government to place future con-
tracts or orders with the contractor; or

(3) Be used in any manner to restrict
competition.

(d) Contracts incorporating basic agree-
ments. (1) Each contract incorporating
a basic agreement shall include a scope
of work and price, delivery, and other
appropriate terms that apply to the
particular contract. The basic agree-
ment shall be incorporated into the
contract by specific reference (includ-
ing reference to each amendment) or
by attachment.

(2) The contracting officer shall in-
clude clauses pertaining to subjects not
covered by the basic agreement, but
applicable to the contract being nego-
tiated, in the same manner as if there
were no basic agreement.

(3) If an existing contract is modified
to effect new acquisition, the modifica-
tion shall incorporate the most recent
basic agreement, which shall apply
only to work added by the modifica-
tion, except that this action is not
mandatory if the contract or modifica-
tion includes all clauses required by
statute, executive order, and this regu-
lation as of the date of the modifica-
tion. However, if it is in the Govern-
ment’s interest and the contractor
agrees, the modification may incor-
porate the most recent basic agree-

ment for application to the entire con-
tract as of the date of the modification.

16.703 Basic ordering agreements.

(a) Description. A basic ordering
agreement is a written instrument of
understanding, negotiated between an
agency, contracting activity, or con-
tracting office and a contractor, that
contains (1) terms and clauses applying
to future contracts (orders) between
the parties during its term, (2) a de-
scription, as specific as practicable, of
supplies or services to be provided, and
(3) methods for pricing, issuing, and de-
livering future orders under the basic
ordering agreement. A basic ordering
agreement is not a contract.

(b) Application. A basic ordering
agreement may be used to expedite
contracting for uncertain requirements
for supplies or services when specific
items, quantities, and prices are not
known at the time the agreement is ex-
ecuted, but a substantial number of re-
quirements for the type of supplies or
services covered by the agreement are
anticipated to be purchased from the
contractor. Under proper cir-
cumstances, the use of these proce-
dures can result in economies in order-
ing parts for equipment support by re-
ducing administrative lead-time, in-
ventory investment, and inventory ob-
solescence due to design changes.

(c) Limitations. A basic ordering
agreement shall not state or imply any
agreement by the Government to place
future contracts or orders with the
contractor or be used in any manner to
restrict competition.

(1) Each basic ordering agreement
shall—

(i) Describe the method for deter-
mining prices to be paid to the con-
tractor for the supplies or services;

(ii) Include delivery terms and condi-
tions or specify how they will be deter-
mined;

(iii) List one or more Government ac-
tivities authorized to issue orders
under the agreement;

(iv) Specify the point at which each
order becomes a binding contract (e.g.,
issuance of the order, acceptance of the
order in a specified manner, or failure
to reject the order within a specified
number of days);
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(v) Provide that failure to reach
agreement on price for any order issued
before its price is established (see para-
graph (d)(3) below) is a dispute under
the Disputes clause included in the
basic ordering agreement; and

(vi) If fast payment procedures will
apply to orders, include the special
data required by 13.403.

(2) Each basic ordering agreement
shall be reviewed annually before the
anniversary of its effective date and re-
vised as necessary to conform to the
requirements of this regulation. Basic
ordering agreements may need to be re-
vised before the annual review due to
mandatory statutory requirements. A
basic ordering agreement shall be
changed only by modifying the agree-
ment itself and not by individual or-
ders issued under it. Modifying a basic
ordering agreement shall not retro-
actively affect orders previously issued
under it.

(d) Orders. A contracting officer rep-
resenting any Government activity
listed in a basic ordering agreement
may issue orders for required supplies
or services covered by that agreement.

(1) Before issuing an order under a
basic ordering agreement, the con-
tracting officer shall—

(i) Obtain competition in accordance
with part 6;

(ii) If the order is being placed after
competition, ensure that use of the
basic ordering agreement is not preju-
dicial to other offerors; and

(iii) Sign or obtain any applicable
justifications and approvals, and any
determination and findings, in accord-
ance with 1.602–1(b), and comply with
other requirements, as if the order
were a contract awarded independently
of a basic ordering agreement.

(2) Contracting officers shall—
(i) Issue orders under basic ordering

agreements on Optional Form (OF) 347,
Order for Supplies or Services, or on
any other appropriate contractual in-
strument;

(ii) Incorporate by reference the pro-
visions of the basic ordering agree-
ment;

(iii) If applicable, cite the authority
under 6.302 in each order; and

(iv) Comply with 5.203 when synopsis
is required by 5.201.

(3) The contracting officer shall nei-
ther make any final commitment nor
authorize the contractor to begin work
on an order under a basic ordering
agreement until prices have been es-
tablished, unless the order establishes
a ceiling price limiting the Govern-
ment’s obligation and either—

(i) The basic ordering agreement pro-
vides adequate procedures for timely
pricing of the order early in its per-
formance period; or

(ii) The need for the supplies or serv-
ices is compelling and unusually ur-
gent (i.e., when the Government would
be seriously injured, financially or oth-
erwise, if the requirement is not met
sooner than would be possible if prices
were established before the work
began). The contracting officer shall
proceed with pricing as soon as prac-
tical. In no event shall an entire order
be priced retroactively.

[48 FR 42219, Sept. 19, 1983, as amended at 50
FR 1742, Jan. 11, 1985; 50 FR 52429, Dec. 23,
1985; 61 FR 39198, July 26, 1996; 62 FR 64926,
Dec. 9, 1997]
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