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the public either by (a) publication in
the FEDERAL REGISTER; (b) providing
an opportunity to read and copy
records at convenient locations; or (c)
upon request, providing a copy of a rea-
sonably described record.

24.202 Prohibitions.
(a) A proposal in the possession or

control of the Government, submitted
in response to a competitive solicita-
tion, shall not be made available to
any person under the Freedom of Infor-
mation Act. This prohibition does not
apply to a proposal, or any part of a
proposal, that is—

(1) In the possession or control of
NASA or the Coast Guard; or

(2) Set forth or incorporated by ref-
erence in a contract between the Gov-
ernment and the contractor that sub-
mitted the proposal. (See 10 U.S.C.
2305(g) and 41 U.S.C. 253b(m).)

(b) No agency shall disclose any in-
formation obtained pursuant to 15.403–
3(b) that is exempt from disclosure
under the Freedom of Information Act.
(See 10 U.S.C. 2306a(d)(2)(C) and 41
U.S.C. 254b(d)(2)(C).)

(c) A dispute resolution communica-
tion that is between a neutral person
and a party to alternative dispute reso-
lution proceedings, and that may not
be disclosed under 5 U.S.C. 574, is ex-
empt from disclosure under the Free-
dom of Information Act (5 U.S.C.
552(b)(3)).

[62 FR 257, Jan. 2, 1997, as amended at 62 FR
51270, Sept. 30, 1997; 63 FR 58594, Oct. 30, 1998]

24.203 Policy.
(a) The Act specifies, among other

things, how agencies shall make their
records available upon public request,
imposes strict time standards for agen-
cy responses, and exempts certain
records from public disclosure. Each
agency’s implementation of these re-
quirements is located in its respective
title of the Code of Federal Regula-
tions and referenced in subpart 24.2 of
its implementing acquisition regula-
tions.

(b) Contracting officers may receive
requests for records that may be ex-
empted from mandatory public disclo-
sure. The exemptions most often appli-
cable are those relating to classified
information, to trade secrets and con-

fidential commercial or financial infor-
mation, to interagency or intra-agency
memoranda, or to personal and medical
information pertaining to an indi-
vidual. Since these requests often in-
volve complex issues requiring an in-
depth knowledge of a large and increas-
ing body of court rulings and policy
guidance, contracting officers are cau-
tioned to comply with the imple-
menting regulations of their agency
and to obtain necessary guidance from
the agency officials having Freedom of
Information Act responsibility. If addi-
tional assistance is needed, authorized
agency officials may contact the De-
partment of Justice, Office of Informa-
tion and Privacy.

[48 FR 42277, Sept. 19, 1983, as amended at 51
FR 31426, Sept. 3, 1986. Redesignated at 62 FR
257, Jan. 2, 1997]
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25.000 Scope of part.

This part provides policies and proce-
dures for acquiring foreign supplies,
services, and construction materials. It
implements the Buy American Act, the
Balance of Payments Program, trade
agreements, and other laws and regula-
tions.

25.001 General.

(a) The Buy American Act—
(1) Restricts the purchase of supplies,

that are not domestic end products, for
use within the United States. A foreign
end product may be purchased if the
contracting officer determines that the
price of the lowest domestic offer is un-
reasonable or if another exception ap-
plies (see Subpart 25.1); and

(2) Requires, with some exceptions,
the use of only domestic construction
materials in contracts for construction
in the United States (see Subpart 25.2).

(b) The Balance of Payments Pro-
gram (see Subpart 25.3) is similar to
the Buy American Act in its implemen-
tation, except that it applies to the
purchase of supplies for use outside the
United States and construction mate-
rials for construction contracts per-
formed outside the United States.

(c) The restrictions in the Buy Amer-
ican Act and the Balance of Payments
Program are not applicable in acquisi-
tions subject to certain trade agree-
ments (see Subpart 25.4). In these ac-
quisitions, end products and construc-
tion materials from certain countries
receive nondiscriminatory treatment
in evaluation with domestic offers.
Generally, the dollar value of the ac-
quisition determines which of the trade
agreements applies. Exceptions to the
applicability of the trade agreements
are described in Subpart 25.4.

(d) The test to determine the country
of origin for an end product under the
trade agreements is different from the
test to determine the country of origin
for an end product under the Buy
American Act (see the various country
‘‘end product’’ definitions in 25.003).
The Buy American Act uses a two-part
test to define a ‘‘domestic end product’’
(manufacture in the United States and
a formula based on cost of domestic
components). Under the trade agree-
ments, the test to determine country
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of origin is ‘‘substantial trans-
formation’’ (i.e., transforming an arti-
cle into a new and different article of
commerce, with a name, character, or
use distinct from the original article).

(e) On April 22, 1992, the President
made a determination under section 305
of the Trade Agreements Act to impose
sanctions against some European

Union countries for discriminating
against U.S. products and services (see
Subpart 25.6).

25.002 Applicability of subparts.
The following table shows the appli-

cability of the subparts. Subpart 25.5
provides comprehensive procedures for
offer evaluation and examples.

Subpart

Supplies for use Construction Services
performed

Inside
U.S.

Out-
side
U.S.

Inside
U.S.

Out-
side
U.S.

Inside
U.S.

Out-
side
U.S.

25.1 ..... Buy American Act—Supplies ............................................. X ............ ............ ............ ............ ............
25.2 ..... Buy American Act—Construction Materials ...................... ............ ............ X ............ ............ ............
25.3 ..... Balance of Payments Program .......................................... ............ X ............ X ............ ............
25.4 ..... Trade Agreements ............................................................. X X X X X X
25.5 ..... Evaluating Foreign Offers—Supply Contracts ................... X X ............ ............ ............ ............
25.6 ..... Trade Sanctions ................................................................. X X X X X X
25.7 ..... Prohibited Sources ............................................................ X X X X X X
25.8 ..... Other International Agreements and Coordination ............ X X ............ X ............ X
25.9 ..... Customs and Duties .......................................................... X ............ ............ ............ ............ ............
25.10 ..... Additional Foreign Acquisition Regulations ....................... X X X X X X
25.11 ..... Solicitation Provisions and Contract Clauses .................... X X X X X X

25.003 Definitions.

As used in this part—
Canadian end product means an arti-

cle that—
(1) Is wholly the growth, product, or

manufacture of Canada; or
(2) In the case of an article that con-

sists in whole or in part of materials
from another country, has been sub-
stantially transformed in Canada into
a new and different article of com-
merce with a name, character, or use
distinct from that of the article or ar-
ticles from which it was transformed.
The term refers to a product offered for
purchase under a supply contract, but
for purposes of calculating the value of
the end product includes services (ex-
cept transportation services) inci-
dental to the article, provided that the
value of those incidental services does
not exceed that of the article itself.

Caribbean Basin country means any of
the following countries: Antigua and
Barbuda, Aruba, Bahamas, Barbados,
Belize, British Virgin Islands, Costa
Rica, Dominica, El Salvador, Grenada,
Guatemala, Guyana, Haiti, Jamaica,
Montserrat, Netherlands Antilles,
Nicaragua, Panama, St. Kitts and
Nevis, St. Lucia, St. Vincent and the
Grenadines, Trinidad and Tobago.

Caribbean Basin country end product
means an article that—

(1) Is wholly the growth, product, or
manufacture of a Caribbean Basin
country; or

(2) In the case of an article that con-
sists in whole or in part of materials
from another country, has been sub-
stantially transformed in a Caribbean
Basin country into a new and different
article of commerce with a name, char-
acter, or use distinct from that of the
article or articles from which it was
transformed. The term refers to a prod-
uct offered for purchase under a supply
contract, but for purposes of calcu-
lating the value of the end product in-
cludes services (except transportation
services) incidental to the article, pro-
vided that the value of those incidental
services does not exceed that of the ar-
ticle itself. The term excludes products
that are excluded from duty-free treat-
ment for Caribbean countries under 19
U.S.C. 2703(b), which presently are—

(i) Textiles and apparel articles that
are subject to textile agreements;

(ii) Footwear, handbags, luggage, flat
goods, work gloves, and leather wear-
ing apparel not designated as eligible
articles for the purpose of the General-
ized System of Preferences under Title
V of the Trade Act of 1974;
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(iii) Tuna, prepared or preserved in
any manner in airtight containers;

(iv) Petroleum, or any product de-
rived from petroleum; and

(v) Watches and watch parts (includ-
ing cases, bracelets, and straps) of
whatever type including, but not lim-
ited to, mechanical, quartz digital, or
quartz analog, if such watches or watch
parts contain any material that is the
product of any country to which the
Harmonized Tariff Schedule of the
United States (HTSUS) column 2 rates
of duty apply.

Civil aircraft and related articles
means—

(1) All aircraft other than aircraft to
be purchased for use by the Depart-
ment of Defense or the U.S. Coast
Guard;

(2) The engines (and parts and compo-
nents for incorporation into the en-
gines) of these aircraft;

(3) Any other parts, components, and
subassemblies for incorporation into
the aircraft; and

(4) Any ground flight simulators, and
parts and components of these simula-
tors, for use with respect to the air-
craft, whether to be used as original or
replacement equipment in the manu-
facture, repair, maintenance, rebuild-
ing, modification, or conversion of the
aircraft and without regard to whether
the aircraft or articles receive duty-
free treatment under section 601(a)(2)
of the Trade Agreements Act.

Construction material means an arti-
cle, material, or supply brought to the
construction site by a contractor or
subcontractor for incorporation into
the building or work. The term also in-
cludes an item brought to the site
preassembled from articles, materials,
or supplies. However, emergency life
safety systems, such as emergency
lighting, fire alarm, and audio evacu-
ation systems, that are discrete sys-
tems incorporated into a public build-
ing or work and that are produced as
complete systems, are evaluated as a
single and distinct construction mate-
rial regardless of when or how the indi-
vidual parts or components of those
systems are delivered to the construc-
tion site. Materials purchased directly
by the Government are supplies, not
construction material.

Cost of components means—

(1) For components purchased by the
contractor, the acquisition cost, in-
cluding transportation costs to the
place of incorporation into the end
product (whether or not such costs are
paid to a domestic firm), and any appli-
cable duty (whether or not a duty-free
entry certificate is issued); or

(2) For components manufactured by
the contractor, all costs associated
with the manufacture of the compo-
nent, including transportation costs as
described in paragraph (1) of this defi-
nition, plus allocable overhead costs,
but excluding profit. Cost of compo-
nents does not include any costs asso-
ciated with the manufacture of the end
product.

Customs territory of the United States
means the States, the District of Co-
lumbia, and Puerto Rico.

Designated country means any of the
following countries:

Aruba, Austria, Bangladesh, Bel-
gium, Benin, Bhutan, Botswana,
Burkina Faso, Burundi, Canada, Cape
Verde, Central African Republic, Chad,
Comoros, Denmark, Djibouti, Equa-
torial Guinea, Finland, France, Gam-
bia, Germany, Greece, Guinea, Guinea-
Bissau, Haiti, Hong Kong, Ireland,
Israel, Italy, Japan, Kiribati, Korea,
Republic of Lesotho, Liechtenstein,
Luxembourg, Malawi, Maldives, Mali,
Mozambique, Nepal, Netherlands,
Niger, Norway, Portugal, Rwanda, Sao
Tome and Principe, Sierra Leone,
Singapore, Somalia, Spain, Sweden,
Switzerland, Tanzania U.R., Togo,
Tuvalu, Uganda, United Kingdom,
Vanuatu, Western Samoa, Yemen

Designated country end product means
an article that—

(1) Is wholly the growth, product, or
manufacture of a designated country;
or

(2) In the case of an article that con-
sists in whole or in part of materials
from another country, has been sub-
stantially transformed in a designated
country into a new and different arti-
cle of commerce with a name, char-
acter, or use distinct from that of the
article or articles from which it was
transformed. The term refers to a prod-
uct offered for purchase under a supply
contract, but for purposes of calcu-
lating the value of the end product in-
cludes services (except transportation
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services) incidental to the article, pro-
vided that the value of those incidental
services does not exceed that of the ar-
ticle itself.

Domestic construction material means—
(1) An unmanufactured construction

material mined or produced in the
United States; or

(2) A construction material manufac-
tured in the United States, if the cost
of its components mined, produced, or
manufactured in the United States ex-
ceeds 50 percent of the cost of all its
components. Components of foreign or-
igin of the same class or kind for which
nonavailability determinations have
been made are treated as domestic.

Domestic end product means—
(1) An unmanufactured end product

mined or produced in the United
States; or

(2) An end product manufactured in
the United States, if the cost of its
components mined, produced, or manu-
factured in the United States exceeds
50 percent of the cost of all its compo-
nents. Components of foreign origin of
the same class or kind as those that
the agency determines are not mined,
produced, or manufactured in suffi-
cient and reasonably available com-
mercial quantities of a satisfactory
quality are treated as domestic. Scrap
generated, collected, and prepared for
processing in the United States is con-
sidered domestic.

Domestic offer means an offer of a do-
mestic end product. When the solicita-
tion specifies that award will be made
on a group of line items, a domestic
offer means an offer where the pro-
posed price of the domestic end prod-
ucts exceeds 50 percent of the total pro-
posed price of the group.

Eligible offer means an offer of an eli-
gible product. When the solicitation
specifies that award will be made on a
group of line items, an eligible offer
means a foreign offer where the com-
bined proposed price of the eligible
products and the domestic end prod-
ucts exceeds 50 percent of the total pro-
posed price of the group.

Eligible product means a foreign end
product that is not subject to discrimi-
natory treatment under either the Buy
American Act or the Balance of Pay-
ments Program, due to applicability of

a trade agreement to a particular ac-
quisition.

Foreign construction material means a
construction material other than a do-
mestic construction material.

Foreign contractor means a contractor
or subcontractor organized or existing
under the laws of a country other than
the United States.

Foreign end product means an end
product other than a domestic end
product.

Foreign offer means any offer other
than a domestic offer.

Israeli end product means an article
that—

(1) Is wholly the growth, product, or
manufacture of Israel; or

(2) In the case of an article that con-
sists in whole or in part of materials
from another country, has been sub-
stantially transformed in Israel into a
new and different article of commerce
with a name, character, or use distinct
from that of the article or articles
from which it was transformed.

Mexican end product means an article
that—

(1) Is wholly the growth, product, or
manufacture of Mexico; or

(2) In the case of an article that con-
sists in whole or in part of materials
from another country, has been sub-
stantially transformed in Mexico into a
new and different article of commerce
with a name, character, or use distinct
from that of the article or articles
from which it was transformed. The
term refers to a product offered for
purchase under a supply contract, but
for purposes of calculating the value of
the end product includes services (ex-
cept transportation services) inci-
dental to the article, provided that the
value of those incidental services does
not exceed that of the article itself.

Noneligible offer means an offer of a
noneligible product.

Noneligible product means a foreign
end product that is not an eligible
product.

North American Free Trade Agreement
country means Canada or Mexico.

North American Free Trade Agreement
country end product means an article
that—

(1) Is wholly the growth, product, or
manufacture of a North American Free
Trade Agreement (NAFTA) country; or
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(2) In the case of an article that con-
sists in whole or in part of materials
from another country, has been sub-
stantially transformed in a NAFTA
country into a new and different arti-
cle of commerce with a name, char-
acter, or use distinct from that of the
article or articles from which it was
transformed. The term refers to a prod-
uct offered for purchase under a supply
contract, but for purposes of calcu-
lating the value of the end product in-
cludes services (except transportation
services) incidental to the article, pro-
vided that the value of those incidental
services does not exceed that of the ar-
ticle itself.

Sanctioned European Union country
construction means construction to be
performed in a sanctioned European
Union member state.

Sanctioned European Union country
end product means an article that—

(1) Is wholly the growth, product, or
manufacture of a sanctioned European
Union (EU) member state; or

(2) In the case of an article that con-
sists in whole or in part of materials
from another country, has been sub-
stantially transformed in a sanctioned
EU member state into a new and dif-
ferent article of commerce with a
name, character, or use distinct from
that of the article or articles from
which it was transformed. The term re-
fers to a product offered for purchase
under a supply contract, but for pur-
poses of calculating the value of the
end product includes services (except
transportation services) incidental to
the article, provided that the value of
these incidental services does not ex-
ceed that of the article itself.

Sanctioned European Union country
services means services to be performed
in a sanctioned European Union mem-
ber state.

Sanctioned European Union member
state means Austria, Belgium, Den-
mark, Finland, France, Ireland, Italy,
Luxembourg, the Netherlands, Sweden,
or the United Kingdom.

United States means the 50 States and
the District of Columbia, U.S. terri-
tories and possessions, Puerto Rico,
the Northern Mariana Islands, and any
other place subject to U.S. jurisdiction,
but does not include leased bases.

U.S.-made end product means an arti-
cle that is mined, produced, or manu-
factured in the United States or that is
substantially transformed in the
United States into a new and different
article of commerce with a name, char-
acter, or use distinct from that of the
article or articles from which it was
transformed.

[64 FR 72419, Dec. 27, 1999, as amended at 65
FR 24322, Apr. 25, 2000]

Subpart 25.1—Buy American
Act—Supplies

25.100 Scope of subpart.
This subpart implements the Buy

American Act (41 U.S.C. 10a–10d) and
Executive Order 10582, December 17,
1954. It applies to supplies acquired for
use in the United States, including sup-
plies acquired under contracts set aside
for small business concerns, if—

(a) The supply contract exceeds the
micro-purchase threshold; or

(b) The supply portion of a contract
for services that involves the fur-
nishing of supplies (e.g., lease) exceeds
the micro-purchase threshold.

[64 FR 72419, Dec. 27, 1999; 65 FR 4633, Jan. 31,
2000]

25.101 General.
(a) The Buy American Act restricts

the purchase of supplies that are not
domestic end products. For manufac-
tured end products, the Buy American
Act uses a two-part test to define a do-
mestic end product.

(1) The article must be manufactured
in the United States; and

(2) The cost of domestic components
must exceed 50 percent of the cost of
all the components.

(b) The Buy American Act applies to
small business set-asides. A manufac-
tured product of a small business con-
cern is a U.S.-made end product, but is
not a domestic end product unless it
meets the component test in paragraph
(a)(2) of this section.

(c) Exceptions that allow the pur-
chase of a foreign end product are list-
ed at 25.103. The unreasonable cost ex-
ception is implemented through the
use of an evaluation factor applied to
low foreign offers that are not eligible
offers. The evaluation factor is not
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used to provide a preference for one
foreign offer over another. Evaluation
procedures and examples are provided
in Subpart 25.5.

25.102 Policy.

Except as provided in 25.103, acquire
only domestic end products for public
use inside the United States.

25.103 Exceptions.

When one of the following exceptions
applies, the contracting officer may ac-
quire a foreign end product without re-
gard to the restrictions of the Buy
American Act:

(a) Public interest. The head of the
agency may make a determination
that domestic preference would be in-
consistent with the public interest.
This exception applies when an agency
has an agreement with a foreign gov-
ernment that provides a blanket excep-
tion to the Buy American Act.

(b) Nonavailability. (1) A nonavail-
ability determination has been made
for the articles listed in 25.104.

(2)(i) The head of the contracting ac-
tivity may make a determination that
an article, material, or supply is not
mined, produced, or manufactured in
the United States in sufficient and rea-
sonably available commercial quan-
tities of a satisfactory quality.

(ii) If the contracting officer con-
siders that the nonavailability of an
article is likely to affect future acqui-
sitions, the contracting officer may
submit a copy of the determination and
supporting documentation to the ap-
propriate council identified in 1.201–1 in
accordance with agency procedures, for
possible addition to the list in 25.104.

(3) A written determination is not re-
quired if all of the following conditions
are present:

(i) The acquisition was conducted
through use of full and open competi-
tion.

(ii) The acquisition was synopsized in
accordance with 5.201.

(iii) No offer for a domestic end prod-
uct was received.

(c) Unreasonable cost. The contracting
officer may determine that the cost of
a domestic end product would be unrea-
sonable, in accordance with 25.105 and
Subpart 25.5.

(d) Resale. The contracting officer
may purchase foreign end products spe-
cifically for commissary resale.

25.104 Nonavailable articles.
(a) The following articles have been

determined to be nonavailable in ac-
cordance with 25.103(b):

Acetylene, black.
Agar, bulk.
Anise.
Antimony, as metal or oxide.
Asbestos, amosite, chrysotile, and crocid-

olite.
Bananas.
Bauxite.
Beef, corned, canned.
Beef extract.
Bephenium hydroxynapthoate.
Bismuth.
Books, trade, text, technical, or scientific;

newspapers; pamphlets; magazines; peri-
odicals; printed briefs and films; not print-
ed in the United States and for which do-
mestic editions are not available.

Brazil nuts, unroasted.
Cadmium, ores and flue dust.
Calcium cyanamide.
Capers.
Cashew nuts.
Castor beans and castor oil.
Chalk, English.
Chestnuts.
Chicle.
Chrome ore or chromite.
Cinchona bark.
Cobalt, in cathodes, rondelles, or other pri-

mary ore and metal forms.
Cocoa beans.
Coconut and coconut meat, unsweetened, in

shredded, desiccated, or similarly prepared
form.

Coffee, raw or green bean.
Colchicine alkaloid, raw.
Copra.
Cork, wood or bark and waste.
Cover glass, microscope slide.
Crane rail (85-pound per foot).
Cryolite, natural.
Dammar gum.
Diamonds, industrial, stones and abrasives.
Emetine, bulk.
Ergot, crude.
Erythrityl tetranitrate.
Fair linen, altar.
Fibers of the following types: abaca, abace,

agave, coir, flax, jute, jute burlaps, pal-
myra, and sisal.

Goat and kidskins.
Graphite, natural, crystalline, crucible

grade.
Hand file sets (Swiss pattern).
Handsewing needles.
Hemp yarn.
Hog bristles for brushes.
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Hyoscine, bulk.
Ipecac, root.
Iodine, crude.
Kaurigum.
Lac.
Leather, sheepskin, hair type.
Lavender oil.
Manganese.
Menthol, natural bulk.
Mica.
Microprocessor chips (brought onto a Gov-

ernment construction site as separate
units for incorporation into building sys-
tems during construction or repair and al-
teration of real property).

Nickel, primary, in ingots, pigs, shots, cath-
odes, or similar forms; nickel oxide and
nickel salts.

Nitroguanidine (also known as picrite).
Nux vomica, crude.
Oiticica oil.
Olive oil.
Olives (green), pitted or unpitted, or stuffed,

in bulk.
Opium, crude.
Oranges, mandarin, canned.
Petroleum, crude oil, unfinished oils, and

finished products.
Pine needle oil.
Platinum and related group metals, refined,

as sponge, powder, ingots, or cast bars.
Pyrethrum flowers.
Quartz crystals.
Quebracho.
Quinidine.
Quinine.
Rabbit fur felt.
Radium salts, source and special nuclear ma-

terials.
Rosettes.
Rubber, crude and latex.
Rutile.
Santonin, crude.
Secretin.
Shellac.
Silk, raw and unmanufactured.
Spare and replacement parts for equipment

of foreign manufacture, and for which do-
mestic parts are not available.

Spices and herbs, in bulk.
Sugars, raw.
Swords and scabbards.
Talc, block, steatite.
Tantalum.
Tapioca flour and cassava.
Tartar, crude; tartaric acid and cream of tar-

tar in bulk.
Tea in bulk.
Thread, metallic (gold).
Thyme oil.
Tin in bars, blocks, and pigs.
Triprolidine hydrochloride.
Tungsten.
Vanilla beans.
Venom, cobra.
Wax, carnauba.
Wire glass.

Woods; logs, veneer, and lumber of the fol-
lowing species: Alaskan yellow cedar,
angelique, balsa, ekki, greenheart, lignum
vitae, mahogany, and teak.

Yarn, 50 Denier rayon.

(b) The determination in paragraph
(a) of this section does not apply if the
contracting officer learns before the
time designated for receipt of bids in
sealed bidding or final offers in nego-
tiation that an article on the list is
available domestically in sufficient and
reasonably available quantities of a
satisfactory quality. The contracting
officer must amend the solicitation if
purchasing the article, or if purchasing
an end product that could contain such
an article as a component, and must
specify in all new solicitations that the
article is available domestically and
that offerors and contractors may not
treat foreign components of the same
class or kind as domestic components.
In addition, the contracting officer
must submit a copy of supporting docu-
mentation to the appropriate council
identified in 1.201–1 in accordance with
agency procedures, for possible re-
moval of the article from the list.

25.105 Determining reasonableness of
cost.

(a) The contracting officer—
(1) Must use the evaluation factors in

paragraph (b) of this section unless the
head of the agency makes a written de-
termination that the use of higher fac-
tors is more appropriate. If the deter-
mination applies to all agency acquisi-
tions, the agency evaluation factors
must be published in agency regula-
tions; and

(2) Must not apply evaluation factors
to offers of eligible products if the ac-
quisition is subject to a trade agree-
ment under Subpart 25.4.

(b) If there is a domestic offer that is
not the low offer, and the restrictions
of the Buy American Act apply to the
low offer, the contracting officer must
determine the reasonableness of the
cost of the domestic offer by adding to
the price of the low offer, inclusive of
duty—

(1) 6 percent, if the lowest domestic
offer is from a large business concern;
or

(2) 12 percent, if the lowest domestic
offer is from a small business concern.
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The contracting officer must use this
factor, or another factor established in
agency regulations, in small business
set-asides if the low offer is from a
small business concern offering the
product of a small business concern
that is not a domestic end product (see
Subpart 19.5).

(c) The price of the domestic offer is
reasonable if it does not exceed the
evaluated price of the low offer after
addition of the appropriate evaluation
factor in accordance with paragraph (a)
or (b) of this section. (See evaluation
procedures at Subpart 25.5.)

Subpart 25.2—Buy American
Act—Construction Materials

25.200 Scope of subpart.
This subpart implements the Buy

American Act (41 U.S.C. 10a–10d) and
Executive Order 10582, December 17,
1954. It applies to contracts for the con-
struction, alteration, or repair of any
public building or public work in the
United States.

25.201 Policy.
Except as provided in 25.202, use only

domestic construction materials in
construction contracts performed in
the United States.

25.202 Exceptions.
(a) When one of the following excep-

tions applies, the contracting officer
may acquire foreign construction ma-
terials without regard to the restric-
tions of the Buy American Act:

(1) Impracticable or inconsistent with
public interest. The head of the agency
may determine that application of the
restrictions of the Buy American Act
to a particular construction material
would be impracticable or would be in-
consistent with the public interest.
The public interest exception applies
when an agency has an agreement with
a foreign government that provides a
blanket exception to the Buy American
Act.

(2) Nonavailability. The head of the
contracting activity may determine
that a particular construction material
is not mined, produced, or manufac-
tured in the United States in sufficient
and reasonably available commercial
quantities of a satisfactory quality.

The determinations of nonavailability
of the articles listed at 25.104(a) and
the procedures at 25.104(b) also apply if
any of those articles are acquired as
construction materials.

(3) Unreasonable cost. The contracting
officer concludes that the cost of do-
mestic construction material is unrea-
sonable in accordance with 25.204.

(b) Determination and findings. When a
determination is made for any of the
reasons stated in this section that cer-
tain foreign construction materials
may be used, the contracting officer
must list the excepted materials in the
contract. The agency must make the
findings justifying the exception avail-
able for public inspection.

(c) Acquisitions under trade agreements.
For construction contracts with an es-
timated acquisition value of $6,806,000
or more, see 25.403. If the acquisition
value is $7,068,419 or more, also see
25.405.

[64 FR 72419, Dec. 27, 1999, as amended at 65
FR 36026, June 6, 2000]

25.203 Preaward determinations.

(a) For any acquisition, an offeror
may request from the contracting offi-
cer a determination concerning the in-
applicability of the Buy American Act
for specifically identified construction
materials. The time for submitting the
request is specified in the solicitation
in paragraph (b) of either 52.225–10 or
52.225–12, whichever applies. The infor-
mation and supporting data that must
be included in the request are also
specified in the solicitation in para-
graphs (c) and (d) of either 52.225–9 or
52.225–11, whichever applies.

(b) Before award, the contracting of-
ficer must evaluate all requests based
on the information provided and may
supplement this information with
other readily available information.

25.204 Evaluating offers of foreign
construction material.

(a) Offerors proposing to use foreign
construction material other than that
listed by the Government in the appli-
cable clause at 52.225–9, paragraph
(b)(2), or 52.225–11, paragraph (b)(3), or
excepted under the Trade Agreements
Act or NAFTA (paragraph (b)(2) of
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52.225–11), must provide the informa-
tion required by paragraphs (c) and (d)
of the respective clauses.

(b) Unless the head of the agency
specifies a higher percentage, the con-
tracting officer must add to the offered
price 6 percent of the cost of any for-
eign construction material proposed
for exception from the requirements of
the Buy American Act based on the un-
reasonable cost of domestic construc-
tion materials. In the case of a tie, the
contracting officer must give pref-
erence to an offer that does not include
foreign construction material excepted
at the request of the offeror on the
basis of unreasonable cost.

(c) Offerors also may submit alter-
nate offers based on use of equivalent
domestic construction material to
avoid possible rejection of the entire
offer if the Government determines
that an exception permitting use of a
particular foreign construction mate-
rial does not apply.

(d) If the contracting officer awards a
contract to an offeror that proposed
foreign construction material not list-
ed in the applicable clause in the solic-
itation (paragraph (b)(2) of 52.225–9, or
paragraph (b)(3) of 52.225–11), the con-
tracting officer must add the excepted
materials to the list in the contract
clause.

25.205 Postaward determinations.
(a) If a contractor requests a deter-

mination regarding the inapplicability
of the Buy American Act after contract
award, the contractor must explain
why it could not request the deter-
mination before contract award or why
the need for such determination other-
wise was not reasonably foreseeable. If
the contracting officer concludes that
the contractor should have made the
request before contract award, the con-
tracting officer may deny the request.

(b) The contracting officer must base
evaluation of any request for a deter-
mination regarding the inapplicability
of the Buy American Act made after
contract award on information re-
quired by paragraphs (c) and (d) of the
applicable clause at 52.225–9 or 52.225–11
and/or other readily available informa-
tion.

(c) If a determination, under 25.202(a),
is made after contract award that an

exception to the Buy American Act ap-
plies, the contracting officer must ne-
gotiate adequate consideration and
modify the contract to allow use of the
foreign construction material. When
the basis for the exception is the un-
reasonable price of a domestic con-
struction material, adequate consider-
ation is at least the differential estab-
lished in 25.202(a) or in accordance with
agency procedures.

25.206 Noncompliance.
The contracting officer must—
(a) Review allegations of Buy Amer-

ican Act violations;
(b) Unless fraud is suspected, notify

the contractor of the apparent unau-
thorized use of foreign construction
material and request a reply, to in-
clude proposed corrective action; and

(c) If the review reveals that a con-
tractor or subcontractor has used for-
eign construction material without au-
thorization, take appropriate action,
including one or more of the following:

(1) Process a determination con-
cerning the inapplicability of the Buy
American Act in accordance with
25.205.

(2) Consider requiring the removal
and replacement of the unauthorized
foreign construction material.

(3) If removal and replacement of for-
eign construction material incor-
porated in a building or work would be
impracticable, cause undue delay, or
otherwise be detrimental to the inter-
ests of the Government, the con-
tracting officer may determine in writ-
ing that the foreign construction mate-
rial need not be removed and replaced.
A determination to retain foreign con-
struction material does not constitute
a determination that an exception to
the Buy American Act applies, and this
should be stated in the determination.
Further, a determination to retain for-
eign construction material does not af-
fect the Government’s right to suspend
or debar a contractor, subcontractor,
or supplier for violation of the Buy
American Act, or to exercise other con-
tractual rights and remedies, such as
reducing the contract price or termi-
nating the contract for default.

(4) If the noncompliance is suffi-
ciently serious, consider exercising ap-
propriate contractual remedies, such as
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terminating the contract for default.
Also consider preparing and forwarding
a report to the agency suspending or
debarring official in accordance with
Subpart 9.4. If the noncompliance ap-
pears to be fraudulent, refer the matter
to other appropriate agency officials,
such as the officer responsible for
criminal investigation.

Subpart 25.3—Balance of
Payments Program

25.300 Scope of subpart.
This subpart provides policies and

procedures implementing the Balance
of Payments Program. It applies to
contracts for the purchase of supplies
for use outside the United States, and
contracts for construction, alteration,
or repair of any public building or pub-
lic work outside the United States.

25.301 General.
The Balance of Payments Program

restricts the purchase of supplies that
are not domestic end products, for use
outside the United States, and restricts
the use of construction materials that
are not domestic, for performance of
construction contracts outside the
United States. Its restrictions are simi-
lar to those of the Buy American Act.
It uses the same definitions and eval-
uation procedures, except that a 50 per-
cent factor generally is used to deter-
mine unreasonable cost. Exceptions to
the Balance of Payments Program, es-
pecially for construction materials, are
generally determined prior to solicita-
tion and assignment of contracting re-
sponsibility. The contracting officer
must identify excepted supplies and
construction materials in the contract.

25.302 Policy.
Except as provided in 25.303, acquire

only domestic end products for use out-
side the United States, and use only
domestic construction materials for
construction, repair, or maintenance of
real property outside the United
States.

25.303 Exceptions.
A foreign end product may be ac-

quired for use outside the United
States, or a foreign construction mate-

rial may be used in construction out-
side the United States, without regard
to the restrictions of the Balance of
Payments Program if—

(a) The estimated cost of the end
product does not exceed the simplified
acquisition threshold;

(b) The end product or construction
material is listed at 25.104, or the head
of the contracting activity determines
that a requirement—

(1) Can only be filled by a foreign end
product or construction material (see
25.103(b));

(2) Is for end products or construc-
tion materials that, by their nature or
as a practical matter, can only be ac-
quired in the geographic area con-
cerned, e.g., ice or books; or bulk mate-
rial, such as sand, gravel, or other soil
material, stone, concrete masonry
units, or fired brick; or

(3) Is for perishable subsistence prod-
ucts and delivery from the United
States would significantly impair their
quality at the point of consumption;

(c) The acquisition of foreign end
products is required by a treaty or ex-
ecutive agreement between govern-
ments;

(d) The end products are—
(1) Petroleum products; or
(2) For commissary resale;
(e) The end products are eligible

products subject to the Trade Agree-
ments Act, NAFTA, or the Israeli
Trade Act, or the construction mate-
rial is subject to the Trade Agreements
Act or NAFTA;

(f) The cost of the domestic end prod-
uct or construction material (including
transportation and handling costs) ex-
ceeds the cost of the foreign end prod-
uct or construction material by more
than 50 percent, or a higher percentage
specifically authorized by the head of
the agency; or

(g) The head of the agency has deter-
mined that it is not in the public inter-
est to apply the restrictions of the Bal-
ance of Payments Program to the end
product or construction material or
that it is impracticable to apply the re-
strictions of the Balance of Payments
Program to the construction material.

25.304 Procedures.
(a) Solicitation of offers. The con-

tracting officer must identify, in the
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solicitation, supplies and construction
materials known in advance to be ex-
cepted from the procedures of this sub-
part.

(b) Evaluation of offers. The con-
tracting officer must—

(1) Evaluate offers for supplies in ac-
cordance with Subpart 25.5; and

(2) Evaluate offers proposing foreign
construction material by using the pro-
cedures at 25.204, except that a factor
of 50 percent or a higher percentage
(see 25.303(f)) must be applied to foreign
construction material proposed for ex-
ception from the requirements of the
Balance of Payments Program on the
basis of unreasonable cost of domestic
construction materials.

(c) Other procedures for construction.
For construction contracts, the proce-
dures at 25.203, 25.205, and 25.206, for de-
terminations and noncompliance under
the Buy American Act, are also appli-
cable to determinations and non-
compliance under the Balance of Pay-
ments Program.

Subpart 25.4—Trade Agreements
25.400 Scope of subpart.

(a) This subpart provides policies and
procedures applicable to acquisitions
that are subject to—

(1) The Trade Agreements Act (the
Agreement on Government Procure-
ment, as approved by Congress in the
Trade Agreements Act of 1979 (19 U.S.C.
2501, et seq.), and as amended by the
Uruguay Round Agreements Act (Pub.
L. 103-465));

(2) The Caribbean Basin Trade Initia-
tive (the determination of the U.S.
Trade Representative that end prod-
ucts granted duty-free entry from
countries designated by the President
as beneficiaries under the Caribbean
Basin Economic Recovery Act (19
U.S.C. 2701, et seq.), with the exception
of the Dominican Republic and Hon-
duras, must be treated as eligible prod-
ucts under the Trade Agreements Act);

(3) NAFTA (the North American Free
Trade Agreement, as approved by Con-
gress in the North American Free
Trade Agreement Implementation Act
of 1993 (19 U.S.C. 3301 note));

(4) The Israeli Trade Act (the U.S.-
Israel Free Trade Area Agreement, as
approved by Congress in the United

States-Israel Free Trade Area Imple-
mentation Act of 1985 (19 U.S.C. 2112
note)); or

(5) The Agreement on Trade in Civil
Aircraft (U.S. Trade Representative
waiver of the Buy American Act for
signatories of the Agreement on Trade
in Civil Aircraft, as implemented in
the Trade Agreements Act of 1979 (19
U.S.C. 2513)).

(b) For application of the trade
agreements that are unique to indi-
vidual agencies, see agency regula-
tions.

[64 FR 72419, Dec. 27, 1999, as amended at 65
FR 24322, Apr. 25, 2000]

25.401 Exceptions.

(a) This subpart does not apply to—
(1) Acquisitions set aside for small

businesses;
(2) Acquisitions of arms, ammuni-

tion, or war materials, or purchases in-
dispensable for national security or for
national defense purposes, including all
services purchased in support of mili-
tary forces located overseas;

(3) Acquisitions of end products for
resale;

(4) Acquisitions under Subpart 8.6,
Acquisition from Federal Prison Indus-
tries, Inc., and Subpart 8.7, Acquisition
from Nonprofit Agencies Employing
People Who Are Blind or Severely Dis-
abled;

(5) Other acquisitions not using full
and open competition, if authorized by
Subpart 6.2 or 6.3, when the limitation
of competition would preclude use of
the procedures of this subpart (but see
6.303–1(d)); or sole source acquisitions
justified in accordance with 13.501(a);
and

(6) Acquisitions of the following ex-
cluded services:

(i) Automatic data processing (ADP)
telecommunications and transmission
services, except enhanced (i.e., value-
added) telecommunications services.

(ii) Research and development.
(iii) Transportation services (includ-

ing launching services, but not includ-
ing travel agent services).

(iv) Utility services.
(b)(1) Other services not covered by

the Trade Agreements Act are—
(i) Dredging; and
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(ii) Management and operation con-
tracts to certain Government or pri-
vately owned facilities used for Gov-
ernment purposes, including Federally
Funded Research and Development
Centers (FFRDCs).

(2) Other services not covered by
NAFTA are—

(i) ADP teleprocessing and
timesharing services (D305), tele-
communications network management
services (D316), automated news serv-
ices, data services or other information
services (D317), and other ADP and
telecommunications services (D399)
(Federal Service Code from the Federal
Procurement Data System Product/
Service Code Manual indicated in pa-
rentheses);

(ii) Operation of all facilities by the
Department of Defense, Department of
Energy, or the National Aeronautics
and Space Administration; and all Gov-
ernment-owned research and develop-
ment facilities or Government-owned
environmental laboratories;

(iii) Maintenance, repair, modifica-
tion, rebuilding and installation of
equipment related to ships; and

(iv) Nonnuclear ship repair.

25.402 General.
The trade agreements waive the ap-

plicability of the Buy American Act or
the Balance of Payments Program for
some foreign supplies and construction
materials from certain countries. The
Trade Agreements Act and NAFTA
specify procurement procedures de-
signed to ensure fairness. The value of
the acquisition is a determining factor
in the applicability of the trade agree-
ments. When the restrictions of the
Buy American Act or the Balance of
Payments Program are waived for eli-
gible products, offers of such products
(eligible offers) receive equal consider-
ation with domestic offers. Under the
Trade Agreements Act, only U.S.-made
end products or eligible products may
be acquired (also see 25.403(c)). See
Subpart 25.5 for evaluation procedures
for supply contracts subject to trade
agreements.

25.403 Trade Agreements Act.
(a) General. The Agreement on Gov-

ernment Procurement of the Trade
Agreements Act—

(1) Waives application of the Buy
American Act and the Balance of Pay-
ments Program to the end products
and construction materials of des-
ignated countries;

(2) Prohibits discriminatory prac-
tices based on foreign ownership;

(3) Restricts purchases to end prod-
ucts identified in 25.403(c);

(4) Requires certain procurement pro-
cedures designed to ensure fairness (see
25.408).

(b) Thresholds. (1) Except as provided
in 25.401, the Trade Agreements Act ap-
plies to an acquisition for supplies or
services if the estimated value of the
acquisition is $177,000 or more; the
Trade Agreements Act applies to an ac-
quisition for construction if the esti-
mated value of the acquisition is
$6,806,000 or more. These dollar thresh-
olds are subject to revision by the U.S.
Trade Representative approximately
every 2 years (see Executive Order
12260).

(2) To determine whether the Trade
Agreements Act applies to the acquisi-
tion of products by lease, rental, or
lease-purchase contract (including
lease-to-ownership, or lease-with-op-
tion-to purchase), calculate the esti-
mated acquisition value as follows:

(i) If a fixed-term contract of 12
months or less is contemplated, use the
total estimated value of the acquisi-
tion.

(ii) If a fixed-term contract of more
than 12 months is contemplated, use
the total estimated value of the acqui-
sition plus the estimated residual value
of the leased equipment at the conclu-
sion of the contemplated term of the
contract.

(iii) If an indefinite-term contract is
contemplated, use the estimated
monthly payment multiplied by the
total number of months that ordering
would be possible under the proposed
contract, i.e., the initial ordering pe-
riod plus any optional ordering periods.

(iv) If there is any doubt as to the
contemplated term of the contract, use
the estimated monthly payment multi-
plied by 48.

(3) The estimated value includes the
value of all options.

(4) If, in any 12-month period, recur-
ring or multiple awards for the same
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type of product or products are antici-
pated, use the total estimated value of
these projected awards to determine
whether the Trade Agreements Act ap-
plies. Do not divide any acquisition
with the intent of reducing the esti-
mated value of the acquisition below
the dollar threshold of the Trade
Agreements Act.

(c) Purchase restriction. (1) In acquisi-
tions subject to the Trade Agreements
Act, acquire only U.S.-made end prod-
ucts or eligible products (designated,
Caribbean Basin, or NAFTA country
end products) unless offers for such end
products are either not received or are
insufficient to fulfill the requirements.

(2) This restriction does not apply to
purchases by the Department of De-
fense from a country with which it has
entered into a reciprocal agreement, as
provided in departmental regulations.

[64 FR 72419, Dec. 27, 1999, as amended at 65
FR 36026, June 6, 2000]

25.404 Caribbean Basin Trade Initia-
tive.

Under the Caribbean Basin Trade Ini-
tiative, the United States Trade Rep-
resentative has determined that, for
acquisitions subject to the Trade
Agreements Act, Caribbean Basin
country end products must be treated
as eligible products. This determina-
tion is effective until September 30,
2000. The U.S. Trade Representative
may extend these dates through a doc-
ument in the FEDERAL REGISTER.

[65 FR 24322, Apr. 25, 2000]

25.405 North American Free Trade
Agreement (NAFTA).

(a) An acquisition of supplies is not
subject to NAFTA if the estimated
value of the acquisition is $25,000 or
less. For acquisitions subject to
NAFTA, evaluate offers of NAFTA
country end products without regard to
the restrictions of the Buy American
Act or the Balance of Payments Pro-
gram, except that for acquisitions with
an estimated value of less than $54,372,
only Canadian end products are eligible
products. Eligible products from
NAFTA countries are entitled to the
nondiscriminatory treatment of the
Trade Agreements Act. NAFTA does

not prohibit the purchase of other for-
eign end products.

(b) NAFTA applies to construction
materials if the estimated value of the
construction contract is $7,068,419 or
more.

(c) The procedures in 25.408 apply to
the acquisition of NAFTA country
services, other than services identified
in 25.401. NAFTA country services are
services provided by a firm established
in a NAFTA country under service con-
tracts with an estimated acquisition
value of $54,372 or more ($7,068,419 or
more for construction).

[64 FR 72419, Dec. 27, 1999, as amended at 65
FR 36026, June 6, 2000]

25.406 Israeli Trade Act.

Acquisitions of supplies by most
agencies are subject to the Israeli
Trade Act, if the estimated value of the
acquisition is $50,000 or more but does
not exceed the Trade Agreements Act
threshold for supplies (see 25.403(b)(1)).
Agencies other than the Department of
Defense, the Department of Energy,
the Department of Transportation, the
Bureau of Reclamation of the Depart-
ment of the Interior, the Federal Hous-
ing Finance Board, and the Office of
Thrift Supervision must evaluate offers
of Israeli end products without regard
to the restrictions of the Buy Amer-
ican Act or the Balance of Payments
Program. The Israeli Trade Act does
not prohibit the purchase of other for-
eign end products.

25.407 Agreement on Trade in Civil
Aircraft.

Under the authority of Section 303 of
the Trade Agreements Act, the U.S.
Trade Representative has waived the
Buy American Act for civil aircraft and
related articles, that meet the substan-
tial transformation test of the Trade
Agreements Act, from countries that
are parties to the Agreement on Trade
in Civil Aircraft. Those countries are
Austria, Belgium, Bulgaria, Canada,
Denmark, Egypt, Finland, France, Ger-
many, Greece, Ireland, Italy, Japan,
Luxembourg, Macao, the Netherlands,
Norway, Portugal, Romania, Spain,
Sweden, Switzerland, and the United
Kingdom.
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25.408 Procedures.
(a) If the Trade Agreements Act or

NAFTA applies (see 25.401), the con-
tracting officer must—

(1) Comply with the requirements of
5.203, Publicizing and response time;

(2) Comply with the requirements of
5.207, Preparation and Transmittal of
Synopses, including the appropriate
‘‘Numbered Note’’ (5.207(e)(2)) for con-
tracts that are subject to the Trade
Agreements Act;

(3) Not include technical require-
ments in solicitations solely to pre-
clude the acquisition of eligible prod-
ucts;

(4) Specify in solicitations that
offerors must submit offers in the
English language and in U.S. dollars
(see 52.214–34, Submission of Offers in
the English Language, and 52.214–35,
Submission of Offers in U.S. Currency,
or paragraph (c)(5) of 52.215–1, Instruc-
tion to Offerors—Competitive Acquisi-
tions); and

(5) Provide unsuccessful offerors from
designated or NAFTA countries notice
in accordance with 14.409–1 or 15.503.

(b) See Subpart 25.5 for evaluation
procedures and examples.

Subpart 25.5—Evaluating Foreign
Offers—Supply Contracts

25.501 General.
The contracting officer—
(a) Must apply the evaluation proce-

dures of this subpart to each line item
of an offer unless either the offer or the
solicitation specifies evaluation on a
group basis (see 25.503);

(b) May rely on the offeror’s certifi-
cation of end product origin when eval-
uating a foreign offer;

(c) Must identify and reject offers of
end products that are prohibited or
sanctioned in accordance with Sub-
parts 25.6 and 25.7; and

(d) Must not use the Buy American
Act and Balance of Payments Program
evaluation factors prescribed in this
subpart to provide a preference for one
foreign offer over another foreign offer.

25.502 Application.
(a) Unless otherwise specified in

agency regulations, perform the fol-
lowing steps in the order presented:

(1) Eliminate all offers or offerors
that are unacceptable for reasons other
than price; e.g., nonresponsive,
debarred or suspended, sanctioned (see
Subpart 25.6), or a prohibited source
(see Subpart 25.7).

(2) Rank the remaining offers by
price.

(3) If the solicitation specifies award
on the basis of factors in addition to
cost or price, apply the evaluation fac-
tors as specified in this section and use
the evaluated cost or price in deter-
mining the offer that represents the
best value to the Government.

(b) For acquisitions subject to the
Trade Agreements Act (see 25.401 and
25.403(b))—

(1) Consider only offers of U.S.-made,
designated country, Caribbean Basin
country, or NAFTA country end prod-
ucts, unless no offers of such end prod-
ucts were received;

(2) If the agency gives the same con-
sideration given eligible offers to offers
of U.S.-made end products that are not
domestic end products, award on the
low offer. Otherwise, evaluate in ac-
cordance with agency procedures; and

(3) If there were no offers of U.S.-
made, designated country, Caribbean
Basin country, or NAFTA country end
products, make a nonavailability de-
termination (see 25.103(b)(2)) and award
on the low offer (see 25.403(c)).

(c) For acquisitions not subject to
the Trade Agreements Act, but subject
to the Buy American Act or the Bal-
ance of Payments Program (NAFTA or
the Israeli Trade Act also may apply),
the following applies:

(1) If the low offer is a domestic offer
or an eligible offer under NAFTA or
the Israeli Trade Act, award on that
offer.

(2) If the low offer is a noneligible
offer and there were no domestic offers
(see 25.103(b)(3)), award on the low
offer.

(3) If the low offer is a noneligible
offer and there is an eligible offer that
is lower than the lowest domestic offer,
award on the low offer. The Buy Amer-
ican Act and the Balance of Payments
Program provide an evaluation pref-
erence only for domestic offers.

(4) Otherwise, apply the appropriate
evaluation factor provided in 25.105 or
25.304 to the low offer.
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(i) If the evaluated price of the low
offer remains less than the lowest do-
mestic offer, award on the low offer.

(ii) If the price of the lowest domes-
tic offer is less than the evaluated
price of the low offer, award on the
lowest domestic offer.

(d) Ties. (1) If application of an eval-
uation factor results in a tie between a
domestic offer and a foreign offer,
award on the domestic offer.

(2) If no evaluation preference was
applied (i.e., offers afforded nondiscrim-
inatory treatment under the Buy
American Act or Balance of Payments
Program), resolve ties between domes-
tic and foreign offers by a witnessed
drawing of lots by an impartial indi-
vidual.

(3) Resolve ties between foreign of-
fers from small business concerns
(under the Buy American Act and Bal-
ance of Payments Program, a small
business offering a manufactured arti-
cle that does not meet the definition of
‘‘domestic end product’’ is a foreign
offer) or foreign offers from a small
business concern and a large business
concern in accordance with 14.408–6(a).

25.503 Group offers.

(a) If the solicitation or an offer
specifies that award can be made only
on a group of line items or on all line
items contained in the solicitation or
offer, reject the offer—

(1) If any part of the award would
consist of sanctioned or prohibited end
products (see Subparts 25.6 and 25.7); or

(2) If the Trade Agreements Act ap-
plies and any part of the offer consists
of items restricted in accordance with
25.403(c).

(b) If an offer restricts award to a
group of line items or to all line items
contained in the offer, determine for
each line item whether to apply an
evaluation factor (see 25.504–4, Example
1).

(1) First, evaluate offers that do not
specify an award restriction on a line
item basis in accordance with 25.502,
determining a tentative award pattern
by selecting for each line item the offer
with the lowest evaluated price.

(2) Evaluate an offer that specifies an
award restriction against the offered
prices of the tentative award pattern,

applying the appropriate evaluation
factor on a line item basis.

(3) Compute the total evaluated price
for the tentative award pattern and the
offer that specified an award restric-
tion.

(4) Unless the total evaluated price of
the offer that specified an award re-
striction is less than the total evalu-
ated price of the tentative award pat-
tern, award based on the tentative
award pattern.

(c) If the solicitation specifies that
award will be made only on a group of
line items or all line items contained
in the solicitation, determine the cat-
egory of end products on the basis of
each line item, but determine whether
to apply an evaluation factor on the
basis of the group of items (see 25.504–
4, Example 2).

(1) If the proposed price of domestic
end products exceeds 50 percent of the
total proposed price of the group,
evaluate the entire group as a domestic
offer. Evaluate all other groups as for-
eign offers.

(2) For foreign offers, if the proposed
price of domestic end products and eli-
gible products exceeds 50 percent of the
total proposed price of the group,
evaluate the entire group as an eligible
offer.

(3) Apply the evaluation factor to the
entire group in accordance with 25.502.

25.504 Evaluation examples.
The following examples illustrate the

application of the evaluation proce-
dures in 25.502 and 25.503. The examples
assume that the contracting officer has
eliminated all offers that are unaccept-
able for reasons other than price or a
trade agreement (see 25.502(a)(1)). Al-
though these examples are generally
constructed in terms of the Buy Amer-
ican Act, the same evaluation proce-
dures would apply under the Balance of
Payments Program. The evaluation
factor may change as provided in agen-
cy regulations.

25.504–1 Buy American Act/Balance of
Payments Program.

(a)(1) Example 1.
Offer A ..... $12,000 Domestic end prod-

uct, small business.
Offer B ..... 11,700 Domestic end prod-

uct, small business.
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Offer C ..... 10,000 U.S.-made end prod-
uct (not domestic),
small business.

(2) Analysis: This acquisition is for
end products for use in the United
States and is set aside for small busi-
ness concerns. The Buy American Act
applies. Since the acquisition value is
less than $25,000 and the acquisition is
set aside, none of the trade agreements
apply. Perform the steps in 25.502(a).
Offer C is evaluated as a foreign end
product because it is the product of a
small business, but is not a domestic
end product (see 25.502(c)(4)). Since
Offer B is a domestic offer, apply the 12
percent factor to Offer C (see
25.105(b)(2)). The resulting evaluated
price of $11,200 remains lower than
Offer B. The cost of Offer B is therefore
unreasonable (see 25.105(c)). Award on
Offer C at $10,000 (see 25.502(c)(4)(i)).

(b)(1) Example 2.
Offer A ..... $110,000 Domestic end prod-

uct, small business.
Offer B ..... 107,000 Domestic end prod-

uct, small business.
Offer C ..... 102,000 U.S.-made end prod-

uct (not domestic),
small business.

(2) Analysis: This acquisition is for
end products for use outside the United
States and is set aside for small busi-
ness concerns. Since the value of the
acquisition exceeds the simplified ac-
quisition threshold, the Balance of
Payments Program applies. While the
acquisition value exceeds $25,000, none
of the trade agreements apply because
the acquisition is set aside. Perform
the steps in 25.502(a). Offer C is evalu-
ated as a foreign end product because it
is the product of a small business, but
is not a domestic end product (see
25.502(c)(4)). After applying the 50 per-
cent factor, the evaluated price of Offer
C is $153,000. Award on Offer B at
$107,000 (see 25.502(c)(4)(ii)).

25.504–2 Trade Agreements Act/Carib-
bean Basin Trade Initiative/NAFTA.

Example 1.
Offer A ..... $204,000 U.S.-made end prod-

uct (not domestic).

Offer B ..... 203,000 U.S.-made end prod-
uct (domestic),
small business.

Offer C ..... 200,000 Eligible product.
Offer D ..... 195,000 Noneligible product

(not U.S.-made).

Analysis: Eliminate Offer D because
the Trade Agreements Act applies and
there is an offer of a U.S.-made or an
eligible product (see 25.502(b)(1)). If the
agency gives the same consideration
given eligible offers to offers of U.S.-
made end products that are not domes-
tic offers, it is unnecessary to deter-
mine if U.S.-made end products are do-
mestic (large or small business). No
further analysis is necessary. Award on
the low remaining offer, Offer C (see
25.502(b)(2)).

25.504–3 NAFTA/Israeli Trade Act.
(a) Example 1.

Offer A ..... $105,000 Domestic end prod-
uct, small business.

Offer B ..... 100,000 Eligible product.

Analysis: Since the low offer is an eli-
gible offer, award on the low offer (see
25.502(c)(1)).

(b) Example 2.
Offer A ..... $105,000 Eligible product.
Offer B ..... 103,000 Noneligible product.

Analysis: Since the acquisition is not
subject to the Trade Agreements Act,
the contracting officer can consider the
noneligible offer. Since no domestic
offer was received, make a nonavail-
ability determination and award on
Offer B (see 25.502(c)(2)).

(c) Example 3.
Offer A ..... $105,000 Domestic end prod-

uct, large business.
Offer B ..... 103,000 Eligible product.
Offer C ..... 100,000 Noneligible product.

Analysis: Since the acquisition is not
subject to the Trade Agreements Act,
the contracting officer can consider the
noneligible offer. Because the eligible
offer (Offer B) is lower than the domes-
tic offer (Offer A), no evaluation factor
applies to the low offer (Offer C).
Award on the low offer (see 25.502(c)(3)).

25.504–4 Group award basis.
(a) Example 1.
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Item
Offers

A B C

1 ......................................................................... DO = $55,000 EL = $56,000 NEL = $50,000
2 ......................................................................... NEL = 13,000 EL = 10,000 EL = 13,000
3 ......................................................................... NEL = 11,500 DO = 12,000 DO = 10,000
4 ......................................................................... NEL = 24,000 EL = 28,000 NEL = 22,000
5 ......................................................................... DO = 18,000 NEL = 10,000 DO = 14,000

121,500 116,000 109,000

Key: DO = Domestic end product; EL = Eligible product; NEL = Noneligible product.

Problem: Offeror C specifies all-or-
none award. Assume all offerors are
large businesses. The Trade Agree-
ments Act does not apply.

Analysis: (see 25.503)
STEP 1: Evaluate Offers A & B before con-

sidering Offer C and determine which offer
has the lowest evaluated cost for each line
item (the tentative award pattern):

Item 1: Low offer A is domestic; select A.
Item 2: Low offer B is eligible; do not apply

factor; select B.

Item 3: Low offer A is noneligible and Offer
B is a domestic offer. Apply a 6 percent fac-
tor to Offer A. The evaluated price of Offer A
is higher than Offer B; select B.

Item 4: Low offer A is noneligible. Since
neither offer is a domestic offer, no evalua-
tion factor applies; select A.

Item 5: Low offer B is noneligible; apply a
6 percent factor to Offer B. Offer A is still
higher than Offer B; select B.

STEP 2: Evaluate Offer C against the ten-
tative award pattern for Offers A and B:

Item

Offers

Low offer Tentative award pattern
from A and B C

1 ......................................................................... A DO=$55,000 * NEL=$53,000
2 ......................................................................... B EL=10,000 EL=13,000
3 ......................................................................... B DO=12,000 DO=10,000
4 ......................................................................... A NEL=24,000 NEL=22,000
5 ......................................................................... B *NEL=10,600 DO=14,000

111,600 112,000

* Offer + 6 percent.

On a line item basis, apply a factor to any
noneligible offer if the other offer for that
line item is domestic.

For Item 1, apply a factor to Offer C be-
cause Offer A is domestic and the acquisition
was not subject to the Trade Agreements
Act. The evaluated price of Offer C, Item 1,
becomes $53,000 ($50,000 plus 6 percent). Apply
a factor to Offer B, Item 5, because it is a
noneligible product and Offer C is domestic.
The evaluated price of Offer B is $10,600

($10,000 plus 6 percent). Evaluate the remain-
ing items without applying a factor.

STEP 3: The tentative unrestricted award
pattern from Offers A and B is lower than
the evaluated price of Offer C. Award the
combination of Offers A and B. Note that if
Offer C had not specified all-or-none award,
award would be made on Offer C for line
items 1, 3, and 4, totaling an award of $82,000.

(b) Example 2.

Item
Offers

A B C

1 ......................................................................... DO=$50,000 EL=$50,500 NEL=$50,000
2 ......................................................................... NEL=10,300 NEL=10,000 EL=10,200
3 ......................................................................... EL=20,400 EL=21,000 NEL=20,200
4 ......................................................................... DO=10,500 DO=10,300 DO=10,400

91,200 91,800 90,800

Problem: The solicitation specifies award
on a group basis. Assume the Buy American

Act applies and the acquisition cannot be set
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aside for small business concerns. All
offerors are large businesses.

Analysis: (see 25.503(c))
STEP 1: Determine which of the offers are

domestic (see 25.503(c)(1)):

Domestic
[percent] Determination

A 60,500/91,200=66.3% Domestic
B 10,300/91,800=11.2% Foreign
C 10,400/90,800=11.5% Foreign

STEP 2: Determine whether foreign offers
are eligible or noneligible offers (see
25.503(c)(2)):

Domestic + eligible
[percent] Determination

A N/A ....................... Domestic
B 81,800/91,800=89.1% Eligible
C 20,600/90,800=22.7% Noneligible

STEP 3: Determine whether to apply an
evaluation factor (see 25.503(c)(3)). The low
offer (Offer C) is a foreign offer. There is no
eligible offer lower than the domestic offer.
Therefore, apply the factor to the low offer.
Addition of the 6 percent factor (use 12 per-
cent if Offer A is a small business) to Offer C
yields an evaluated price of $96,248 ($90,800 +
6 percent). Award on Offer A (see
25.502(c)(4)(ii)). Note that, if Offer A were
greater than Offer B, an evaluation factor
would not be applied and award would be on
Offer C (see 25.502(c)(3)).

[64 FR 72419, Dec. 27, 1999; 65 FR 4633, Jan. 31,
2000]

Subpart 25.6—Trade Sanctions

25.600 Scope of subpart.

This subpart implements sanctions
imposed by the President pursuant to
Section 305(g)(1) of the Trade Agree-
ments Act of 1979 (19 U.S.C. 2515(g)(1)),
on European Union (EU) member states
that discriminate against U.S. prod-
ucts or services (sanctioned EU mem-
ber states). This subpart does not apply
to contracts for supplies or services
awarded and performed outside the
United States, or to the Department of
Defense. For thresholds unique to indi-
vidual agencies, see agency regula-
tions.

25.601 Policy.

(a) Except as provided in 25.602, agen-
cies must not award contracts for—

(1) Sanctioned EU country end prod-
ucts with an estimated acquisition
value less than $177,000;

(2) Sanctioned EU country construc-
tion with an estimated acquisition
value less than $6,806,000; or

(3) Sanctioned EU country services as
follows (Federal Service Code or Cat-
egory from the Federal Procurement
Data System Product/Service Code
Manual is indicated in parentheses):

(i) Service contracts regardless of ac-
quisition value for—

(A) All transportation services, in-
cluding launching services (all V codes,
J019, J998, J999, and K019);

(B) Dredging (Y216 and Z216);
(C) Management and operation of

certain Government or privately owned
facilities used for Government pur-
poses, including federally funded re-
search and development centers (all M
codes);

(D) Development, production or co-
production of program material for
broadcasting, such as motion pictures
(T006 and T016);

(E) Research and development (all A
codes);

(F) Airport concessions (S203);
(G) Legal services (R418);
(H) Hotel and restaurant services

(S203);
(I) Placement and supply of personnel

services (V241 and V251);
(J) Investigation and security serv-

ices (S206, S211, and R423);
(K) Education and training services

(all U codes and R419);
(L) Health and social services (all O

and G codes);
(M) Recreational, cultural, and sport-

ing services (G003); or
(N) Telecommunications services (en-

compassing only voice telephony,
telex, radio telephony, paging, and sat-
ellite services) (S1, D304, D305, D316,
D317, and D399).

(ii) All other service contracts with
an estimated acquisition value less
than $177,000.

(b) Determine the applicability of
sanction thresholds in the manner pro-
vided at 25.403(b).

[64 FR 72419, Dec. 27, 1999, as amended at 65
FR 36026, June 6, 2000]
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25.602 Exceptions.
(a) The sanctions in 25.601 do not

apply to—
(1) Purchases at or below the sim-

plified acquisition threshold awarded
using simplified acquisition proce-
dures;

(2) Total small business set-asides in
accordance with 19.502–2;

(3) Contracts in support of U.S. na-
tional security interests; or

(4) Contracts for essential spare, re-
pair, or replacement parts not other-
wise available from nonsanctioned
countries.

(b)(1) The head of the agency, with-
out power of redelegation, may author-
ize the award of a contract or class of
contracts for sanctioned EU country
end products, services, and construc-
tion, the purchase of which is other-
wise prohibited by 25.601(a), if the head
of the agency determines that such ac-
tion is necessary—

(i) In the public interest;
(ii) To avoid the restriction of com-

petition in a manner that would limit
the acquisition in question to, or would
establish a preference for, the services,
articles, materials, or supplies of a sin-
gle manufacturer or supplier; or

(iii) Because there would be or are an
insufficient number of potential or ac-
tual offerors to ensure the acquisition
of services, articles, materials, or sup-
plies of requisite quality at competi-
tive prices.

(2) When the head of the agency
makes a determination in accordance
with paragraph (b)(1) of this section,
the agency must notify the U.S. Trade
Representative within 30 days after
contract award.

Subpart 25.7—Prohibited Sources
25.701 Restrictions.

(a)(1) The Government generally does
not acquire supplies or services that
cannot be imported lawfully into the
United States. Therefore, except as
provided in paragraph (a)(2) of this sec-
tion, even for overseas use, agencies
and their contractors and subcontrac-
tors must not acquire any supplies or
services originating from sources with-
in, or that were located in or trans-
ported from or through

(i) Cuba (31 CFR part 515);

(ii) Iran (31 CFR part 560);
(iii) Iraq (31 CFR part 575);
(iv) Libya (31 CFR part 550);
(v) North Korea (31 CFR part 500);
(vi) Sudan (31 CFR part 538);
(vii) Territory of Afghanistan con-

trolled by the Taliban (Executive Order
13129 of July 4, 1999, Blocking Property
and Prohibiting Transactions With the
Taliban); or

(viii) Serbia, excluding the territory
of Kosovo (Executive Order 13121 of
April 30, 1999, Blocking Property of the
Governments of the Federal Republic
of Yugoslavia (Serbia and Montenegro),
the Republic of Serbia, and the Repub-
lic of Montenegro, and Prohibiting
Trade Transactions Involving the Fed-
eral Republic of Yugoslavia (Serbia and
Montenegro) in Response to the Situa-
tion in Kosovo).

(2)(i) Unless agency procedures re-
quire a higher level of approval, the
contracting officer may, in unusual cir-
cumstances, acquire for use outside the
United States supplies and services re-
stricted in paragraph (a)(1) of this sec-
tion. Examples of unusual cir-
cumstances are an emergency or when
the supplies or services are not other-
wise available and a substitute is not
acceptable.

(ii) The contracting officer must pro-
vide documentation in the contract file
whenever this exception is used.

(b) Agencies and their contractors
and subcontractors must not acquire
any supplies or services from entities
controlled by the Government of Iraq
or other specially designated nationals
(31 CFR Chapter V, Appendix A).

[64 FR 72419, Dec. 27, 1999, as amended at 65
FR 36028, June 6, 2000]

25.702 Source of further information.
Refer questions concerning the re-

strictions in 25.701 to the Department
of the Treasury, Office of Foreign As-
sets Control, Washington, D.C. 20220
(Telephone (202) 622–2520).

[65 FR 36028, June 6, 2000]

Subpart 25.8—Other International
Agreements and Coordination

25.801 General.
Treaties and agreements between the

United States and foreign governments
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affect the evaluation of offers from for-
eign entities and the performance of
contracts in foreign countries.

25.802 Procedures.
(a) When placing contracts with con-

tractors located outside the United
States, for performance outside the
United States, contracting officers
must—

(1) Determine the existence and ap-
plicability of any international agree-
ments and ensure compliance with
these agreements; and

(2) Conduct the necessary advance ac-
quisition planning and coordination be-
tween the appropriate U.S. executive
agencies and foreign interests as re-
quired by these agreements.

(b) The Department of State pub-
lishes many international agreements
in the ‘‘United States Treaties and
Other International Agreements’’ se-
ries. Copies of this publication nor-
mally are available in overseas legal
offices and U.S. diplomatic missions.

(c) Contracting officers must award
all contracts with Taiwanese firms or
organizations through the American
Institute of Taiwan (AIT). AIT is under
contract to the Department of State.

Subpart 25.9—Customs and Duties
25.900 Scope of subpart.

This subpart provides policies and
procedures for exempting from import
duties certain supplies purchased under
Government contracts.

25.901 Policy.
United States laws impose duties on

foreign supplies imported into the cus-
toms territory of the United States.
Certain exemptions from these duties
are available to Government agencies.
Agencies must use these exemptions
when the anticipated savings to appro-
priated funds will outweigh the admin-
istrative costs associated with proc-
essing required documentation.

25.902 Procedures.
For regulations governing importa-

tions and duties, see the Customs Reg-
ulations issued by the U.S. Customs
Service, Department of the Treasury
(19 CFR Chapter 1). Except as provided
elsewhere in the Customs Regulations

(see 19 CFR 10.100), all shipments of im-
ported supplies purchased under Gov-
ernment contracts are subject to the
usual Customs entry and examination
requirements. Unless the agency ob-
tains an exemption (see 25.903), those
shipments are also subject to duty.

25.903 Exempted supplies.

(a) Subchapters VIII and X of Chap-
ter 98 of the Harmonized Tariff Sched-
ule of the United States (19 U.S.C. 1202)
list supplies for which exemptions from
duty may be obtained when imported
into the customs territory of the
United States under a Government
contract. For certain of these supplies,
the contracting agency must certify to
the Commissioner of Customs that
they are for the purpose stated in the
Harmonized Tariff Schedule (see 19
CFR 10.102–104, 10.114, and 10.121 and 15
CFR part 301 for requirements and for-
mats).

(b) Supplies (excluding equipment)
for Government-operated vessels or air-
craft may be withdrawn from any cus-
toms-bonded warehouse, from contin-
uous customs custody elsewhere than
in a bonded warehouse, or from a for-
eign-trade zone, free of duty and inter-
nal revenue tax as provided in 19 U.S.C.
1309 and 1317. The contracting activity
must cite this authority on the appro-
priate customs form when making pur-
chases (see 19 CFR 10.59—10.65).

Subpart 25.10—Additional Foreign
Acquisition Regulations

25.1001 Waiver of right to examination
of records.

(a) Policy. The clause at 52.215–2,
Audit and Records—Negotiation, pre-
scribed at 15.209(b), and paragraph (d)
of the clause at 52.212–5, Contract
Terms and Conditions Required to Im-
plement Statutes or Executive Or-
ders—Commercial Items, prescribed at
12.301(b)(4), implement 10 U.S.C. 2313
and 41 U.S.C. 254d. The basic clauses
authorize examination of records by
the Comptroller General.

(1) Insert the appropriate basic
clause, whenever possible, in nego-
tiated contracts with foreign contrac-
tors.
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(2) The contracting officer may use
52.215–2 with its Alternate III or 52.212–
5 with its Alternate I after—

(i) Exhausting all reasonable efforts
to include the basic clause;

(ii) Considering factors such as alter-
nate sources of supply, additional cost,
and time of delivery; and

(iii) The head of the agency has exe-
cuted a determination and findings in
accordance with paragraph (b) of this
section, with the concurrence of the
Comptroller General. However, concur-
rence of the Comptroller General is not
required if the contractor is a foreign
government or agency thereof or is pre-
cluded by the laws of the country in-
volved from making its records avail-
able for examination.

(b) Determination and findings. The de-
termination and findings must—

(1) Identify the contract and its pur-
pose, and identify if the contract is
with a foreign contractor or with a for-
eign government or an agency of a for-
eign government;

(2) Describe the efforts to include the
basic clause;

(3) State the reasons for the contrac-
tor’s refusal to include the basic
clause;

(4) Describe the price and availability
of the supplies or services from the
United States and other sources; and

(5) Determine that it will best serve
the interest of the United States to use
the appropriate alternate clause in
paragraph (a)(2) of this section.

25.1002 Use of foreign currency.
(a) Unless an international agree-

ment or the Trade Agreements Act (see
25.408(a)(3)) requires a specific cur-
rency, contracting officers must deter-
mine whether solicitations for con-
tracts to be entered into and performed
outside the United States will require
submission of offers in U.S. currency or
a specified foreign currency. In unusual
circumstances, the contracting officer
may permit submission of offers in
other than a specified currency.

(b) To ensure a fair evaluation of of-
fers, solicitations generally should re-
quire all offers to be priced in the same
currency. However, if the solicitation
permits submission of offers in other
than a specified currency, the con-
tracting officer must convert the of-

fered prices to U.S. currency for eval-
uation purposes. The contracting offi-
cer must use the current market ex-
change rate from a commonly used
source in effect as follows:

(1) For acquisitions conducted using
sealed bidding procedures, on the date
of bid opening.

(2) For acquisitions conducted using
negotiation procedures—

(i) On the date specified for receipt of
offers, if award is based on initial of-
fers; otherwise

(ii) On the date specified for receipt
of final proposal revisions.

(c) If a contract is priced in foreign
currency, the agency must ensure that
adequate funds are available to cover
currency fluctuations to avoid a viola-
tion of the Anti-Deficiency Act (31
U.S.C. 1341, 1342, 1511–1519).

Subpart 25.11—Solicitation
Provisions and Contract Clauses

25.1101 Acquisition of supplies.
The following provisions and clauses

apply to the acquisition of supplies and
the acquisition of services involving
the furnishing of supplies.

(a)(1) Insert the clause at 52.225–1,
Buy American Act—Balance of Pay-
ments Program—Supplies, in solicita-
tions and contracts with a value ex-
ceeding $2,500 but not exceeding $25,000;
and in solicitations and contracts with
a value exceeding $25,000, if none of the
clauses prescribed in paragraphs (b)
and (c) of this section apply, except if—

(i) The solicitation is restricted to
domestic end products in accordance
with Subpart 6.3;

(ii) The acquisition is for supplies for
use within the United States and an ex-
ception to the Buy American Act ap-
plies (e.g., nonavailability or public in-
terest); or

(iii) The acquisition is for supplies
for use outside the United States and
an exception to the Balance of Pay-
ments Program applies.

(2) Insert the provision at 52.225–2,
Buy American Act—Balance of Pay-
ments Program Certificate, in solicita-
tions containing the clause at 52.225–1.

(b)(1)(i) Insert the clause at 52.225–3,
Buy American Act—North American
Free Trade Agreement—Israeli Trade
Act—Balance of Payments Program, in
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solicitations and contracts with a
value exceeding $25,000 but less than
$177,000, unless—

(A) The acquisition is for the acquisi-
tion of supplies, or for services involv-
ing the furnishing of supplies, for use
outside the United States, and the
value of the acquisition is less than the
simplified acquisition threshold; or

(B) The acquisition is exempt from
the North American Free Trade Agree-
ment and the Israeli Trade Act (see
25.401). For acquisitions of agencies not
subject to the Israeli Trade Act (see
25.406), see agency regulations.

(ii) If the acquisition value exceeds
$25,000 but is less than $50,000, use the
clause with its Alternate I.

(iii) If the acquisition value is $50,000
or more but less than $54,372, use the
clause with its Alternate II.

(2)(i) Insert the provision at 52.225–4,
Buy American Act—North American
Free Trade Agreement—Israeli Trade
Act—Balance of Payments Program
Certificate, in solicitations containing
the clause at 52.225–3.

(ii) If the acquisition value exceeds
$25,000 but is less than $50,000, use the
provision with its Alternate I.

(iii) If the acquisition value is $50,000
or more but less than $54,372, use the
provision with its Alternate II.

(c)(1) Insert the clause at 52.225–5,
Trade Agreements, in solicitations and
contracts valued at $177,000 or more, if
the Trade Agreements Act applies (see
25.401 and 25.403) and the agency has de-
termined that the restrictions of the
Buy American Act or Balance of Pay-
ments Program are not applicable to
U.S.-made end products, unless the ac-
quisition is to be awarded and per-
formed outside the United States in
support of a contingency operation or a
humanitarian or peacekeeping oper-
ation and does not exceed the increased
simplified acquisition threshold of
$200,000. If the agency has not made
such a determination, the contracting
officer must follow agency procedures.

(2) Insert the provision at 52.225–6,
Trade Agreements Certificate, in so-
licitations containing the clause at
52.225–5.

(d) Insert the provision at 52.225–7,
Waiver of Buy American Act for Civil
Aircraft and Related Articles, in solici-
tations for civil aircraft and related ar-

ticles (see 25.407), if the acquisition
value is less than $177,000.

(e) Insert the clause at 52.225–8, Duty-
Free Entry, in solicitations and con-
tracts for supplies that may be im-
ported into the United States and for
which duty-free entry may be obtained
in accordance with 25.903(a), if the
value of the acquisition—

(1) Exceeds $100,000; or
(2) Is $100,000 or less, but the savings

from waiving the duty is anticipated to
be more than the administrative cost
of waiving the duty. When used for ac-
quisitions valued at $100,000 or less, the
contracting officer may modify para-
graphs (b)(1) and (i)(2) of the clause to
reduce the dollar figure.

[64 FR 72419, Dec. 27, 1999, as amended at 65
FR 36026, June 6, 2000]

25.1102 Acquisition of construction.
(a) Insert the clause at 52.225–9, Buy

American Act—Balance of Payments
Program—Construction Materials, in
solicitations and contracts for con-
struction valued at less than $6,806,000.

(1) List in paragraph (b)(2) of the
clause all foreign construction mate-
rial excepted from the requirements of
the Buy American Act.

(2) If the head of the agency deter-
mines that a higher percentage is ap-
propriate, substitute the higher evalua-
tion percentage in paragraph (b)(3)(i) of
the clause.

(b)(1) Insert the provision at 52.225–10,
Notice of Buy American Act/Balance of
Payments Program Requirement—Con-
struction Materials, in solicitations
containing the clause at 52.225–9.

(2) If insufficient time is available to
process a determination regarding the
inapplicability of the Buy American
Act or Balance of Payments Program
prior to receipt of offers, use the provi-
sion with its Alternate I.

(c) Insert the clause at 52.225–11, Buy
American Act—Balance of Payments
Program—Construction Materials
under Trade Agreements, in solicita-
tions and contracts valued at $6,806,000
or more.

(1) List in paragraph (b)(3) of the
clause all foreign construction mate-
rial excepted from the requirements of
the Buy American Act, other than des-
ignated country or NAFTA country
construction material.
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(2) If the head of the agency deter-
mines that a higher percentage is ap-
propriate, substitute the higher evalua-
tion percentage in paragraph (b)(4)(i) of
the clause.

(3) For acquisitions valued at
$6,806,000 or more, but less than
$7,068,419, use the clause with its Alter-
nate I.

(d)(1) Insert the provision at 52.225–12,
Notice of Buy American Act/Balance of
Payments Program Requirement—Con-
struction Materials under Trade Agree-
ments, in solicitations containing the
clause at 52.225–11.

(2) If insufficient time is available to
process a determination regarding the
inapplicability of the Buy American
Act or Balance of Payments Program
before receipt of offers, use the provi-
sion with its Alternate I.

(3) For acquisitions valued at
$6,806,000 or more, but less than
$7,068,419, use the clause with its Alter-
nate II.

[64 FR 72419, Dec. 27, 1999, as amended at 65
FR 36026, June 6, 2000]

25.1103 Other provisions and clauses.
(a) Restrictions on certain foreign pur-

chases. Insert the clause at 52.225–13,
Restrictions on Certain Foreign Pur-
chases, in solicitations and contracts
with a value exceeding $2,500, unless an
exception applies (see 25.701(a)(2)).

(b) Translations. Insert the clause at
52.225–14, Inconsistency Between
English Version and Translation of
Contract, in solicitations and contracts
if anticipating translation into another
language.

(c) Sanctions. (1) Except as provided
in paragraph (c)(2) of this section, in-
sert the clause at—

(i) 52.225–15, Sanctioned European
Union Country End Products, in solici-
tations and contracts for supplies val-
ued at less than $177,000; or

(ii) 52.225–16, Sanctioned European
Union Country Services, in solicita-
tions and contracts for services—

(A) Listed in 25.601(a)(3)(i); or
(B) Valued at less than $177,000.
(2) Do not insert the clauses in para-

graph (c)(1) of this section in—
(i) Solicitations issued and contracts

awarded by a contracting activity lo-
cated outside of the United States, pro-
vided the supplies will be used or the

services will be performed outside of
the United States;

(ii) Purchases at or below the sim-
plified acquisition threshold awarded
using simplified acquisition proce-
dures;

(iii) Total small business set-asides;
(iv) Contracts in support of U.S. na-

tional security interests;
(v) Contracts for essential spare, re-

pair, or replacement parts available
only from sanctioned EU member
states; or

(vi) Contracts for which the head of
the agency has made a determination
in accordance with 25.602(b).

(d) Foreign currency offers. Insert the
provision at 52.225–17, Evaluation of
Foreign Currency Offers, in solicita-
tions that permit the use of other than
a specified currency. Insert in the pro-
vision the source of the rate to be used
in the evaluation of offers.

[64 FR 72419, Dec. 27, 1999, as amended at 65
FR 36026, 36028, June 6, 2000]

PART 26—OTHER
SOCIOECONOMIC PROGRAMS

Subpart 26.1—Indian Incentive Program

Sec.
26.100 Scope of subpart.
26.101 Definitions.
26.102 Policy.
26.103 Procedures.
26.104 Contract clause.

Subpart 26.2—Disaster or Emergency
Assistance Activities

26.200 Scope of subpart.
26.201 Policy.

Subpart 26.3—Historically Black Colleges
and Universities and Minority Institutions

26.300 Scope of subpart.
26.301 [Reserved]
26.302 General policy.
26.303 Data collection and reporting re-

quirements.
26.304 Solicitation provision.

AUTHORITY: 40 U.S.C. 486(c); 10 U.S.C. chap-
ter 137; and 42 U.S.C. 2473(c).

SOURCE: 56 FR 41737, Aug. 22, 1991, unless
otherwise noted.

NOTE: This part has been created to facili-
tate promulgation of additional FAR and
agency level socioeconomic coverage which
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