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and vehicle servicing) constructed on, over
or under the right-of-way of such highways.

(v) Neither the State, any other persons
subject to this part, nor its contractors and
subcontractors may discriminate in their
employment practices in connection with
highway construction projects or other
projects assisted by the Federal Highway Ad-
ministration.

(vi) The State shall not locate or design a
highway in such a manner as to require, on
the basis of race, color, or national origin,
the relocation of any persons.

(vii) The State shall not locate, design, or
construct a highway in such a manner as to
deny reasonable access to, and use thereof,
to any persons on the basis of race, color, or
national origin.

(3) Urban Mass Transportation Administra-
tion. (i) Any person who is, or seeks to be, a
patron of any public vehicle which is oper-
ated as a part of, or in conjunction with, a
project shall be given the same access, seat-
ing, and other treatment with regard to the
use of such vehicle as other persons without
regard to their race, color, or national ori-
gin.

(ii) No person who is, or seeks to be, an em-
ployee of the project sponsor or lessees, con-
cessionaires, contractors, licensees, or any
organization furnishing public transpor-
tation service as a part of, or in conjunction
with, the project shall be treated less favor-
ably than any other employee or applicant
with regard to hiring, dismissal, advance-
ment, wages, or any other conditions and
benefits of employment, on the basis of race,
color, or national origin.

(iii) No person or group of persons shall be
discriminated against with regard to the
routing, scheduling, or quality of service of
transportation service furnished as a part of
the project on the basis of race, color, or na-
tional origin. Frequency of service, age and
quality of vehicles assigned to routes, qual-
ity of stations serving different routes, and
location of routes may not be determined on
the basis of race, color, or national origin.

(iv) The location of projects requiring land
acquisition and the displacement of persons
from their residences and businesses may not
be determined on the basis of race, color, or
national origin.

(b) Obligations of the airport operator— (1)
Tenants, contractors, and concessionaires. Each
airport operator shall require each tenant,
contractor, and concessionaire who provides
any activity, service, or facility at the air-
port under lease, contract with, or franchise
from the airport, to covenant in a form spec-
ified by the Administrator, Federal Aviation
Administration, that he will comply with
the nondiscrimination requirements of this
part.

(2) Notification of beneficiaries. The airport
operator shall: (i) Make a copy of this part
available at his office for inspection during

normal working hours by any person asking
for it, and (ii) conspicuously display a sign,
or signs, furnished by the FAA, in the main
public area or areas of the airport, stating
that discrimination based on race, color, or
national origin is prohibited on the airport.

(3) Reports. Each airport owner subject to
this part shall, within 15 days after he re-
ceives it, forward to the Area Manager of the
FAA Area in which the airport is located a
copy of each written complaint charging dis-
crimination because of race, color, or na-
tional origin by any person subject to this
part, together with a statement describing
all actions taken to resolve the matter, and
the results thereof. Each airport operator
shall submit to the area manager of the FAA
area in which the airport is located a report
for the preceding year on the date and in a
form prescribed by the Federal Aviation Ad-
ministrator.

[35 FR 10080, June 18, 1970, as amended by
Amdt. 21–1, 38 FR 5875, Mar. 5, 1973; Amdt. 21–
3, 40 FR 14318, Mar. 31, 1975]
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SOURCE: 45 FR 21184, Mar. 31, 1980, unless
otherwise noted.

Subparts A–E [Reserved]

Subpart F—Implementation of
Section 511(a)(17) of the Air-
port and Airway Improvement
Act of 1982, as Amended

SOURCE: Amdt. 1, 57 FR 18410, Apr. 30, 1992,
unless otherwise noted.

§ 23.89 Definitions.
Affiliation has the same meaning the

term has in regulations of the Small
Business Administration, 13 CFR part
121. Except as otherwise provided in 13
CFR part 121, concerns are affiliates of
each other when, either directly or in-
directly

(a) One concern controls or has the
power to control the other, or

(b) A third party or parties controls
or has the power to control both, or

(c) An ‘‘identity of interest’’ between
or among parties exists such that af-
filiation may be found.

In determining whether affiliation
exists, consideration shall be given to
all appropriate factors, including com-
mon ownership, common management,
and contractual relationships.

Concession means a for-profit busi-
ness enterprise, located on an airport
subject to this subpart, that is engaged
in the sale of consumer goods or serv-
ices to the public under an agreement
with the sponsor, another conces-
sionaire, or the owner of a terminal, if
other than the sponsor. Businesses
which conduct an aeronautical activity
are not considered concessionaires for
purposes of this subpart. Aeronautical
activities include scheduled and non-
scheduled air carriers, air taxis, air
charters, and air couriers, in their nor-
mal passenger or freightcarrying ca-
pacities; fixed base operators, flight
schools; and sky-diving, parachute-
jumping, flying guide services, and hel-
icopter or other air tours.

(a) Appendix A to this subpart con-
tains a listing of the types of busi-
nesses that are frequently operated as
concessions.

(b) Examples of entities that do not
meet the definition of a concession in-

clude suppliers, flight kitchens and in-
flight caterers servicing air carriers,
government agencies, industrial plants,
farm leases, individuals leasing hangar
space, custodial and security contracts,
individual taxis with permits, tele-
phone and electric utilities, skycap
services under contract with an air car-
rier, and management contracts.

(c) Concessions may be operated
under the following types of agree-
ments:

(1) Leases.
(2) Subleases.
(3) Permits.
(4) Contracts.
(5) Other instruments or arrange-

ments.
Concessionaire means one who oper-

ates a concession.
Disadvantaged business shall have the

same meaning as set forth in 49 CFR
part 26, except it shall be a small busi-
ness concern, as defined in this sub-
part, not as defined in 49 CFR part 26.

Material amendment means a substan-
tial change to the basic rights or obli-
gations of the parties to a concession
agreement. Examples of material
amendments include an extension to
the term not provided for in the origi-
nal agreement or a substantial increase
in the scope, of the concession privi-
lege. Examples of nonmaterial amend-
ments include a change in the name of
the concessionaire or a change to the
payment due dates.

Primary airport means a commercial
service airport which is determined by
the Secretary to have more than 10,000
passengers enplaned annually.

Small business concern means a firm,
including all its domestic and foreign
affiliates, that qualifies under the ap-
plicable size standard set forth in ap-
pendix A to this subpart. In making a
size determination, all affiliates, re-
gardless of whether organized for prof-
it, must be included. A firm qualifying
under this definition that exceeds the
size standard after entering a conces-
sion agreement, but that otherwise re-
mains eligible, may continue to be
counted as DBE participation until the
current agreement, including the exer-
cise of options, expires.

(a) The Secretary may periodically
adjust the size standards in appendix A
to this subpart for inflation.
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