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that has already been paid to the annu-
itant pursuant to an election or an al-
ternative form of annuity.

(b) An annuitant who meets the re-
quirements for a redetermined annuity
under subpart H, and who meets all re-
quirements of § 831.2203, may elect an
alternative form of annuity.

(c) To compute the beginning rate of
the redetermined annuity payable to
an annuitant who elects an alternative
form of annuity, OPM will first com-
pute the monthly rate payable under
subchapter III of chapter 83 of title 5,
United States Code, including all re-
ductions provided under the subchapter
other than those in section 8343a. That
monthly rate is then reduced by the
sum of—

(1)(i) Any reduction that was com-
puted under § 831.2205 at the time of the
annuitant’s prior retirement, increased
by—

(ii) All cost-of-living adjustments
under section 8340 of title 5, United
States Code that applied to the annu-
itant before the commencing date of
the redetermined annuity, and

(2) An amount equal to the annu-
itant’s lump-sum credit, divided by the
present value factor for the annuitant’s
attained age on the date the redeter-
mined annuity commences.

(d) The beginning rate of a redeter-
mined annuity payable to an annuitant
who does not elect, or is not eligible to
elect, an alternative form of annuity
will be reduced in accordance with
paragraph (c)(1) of this section.

[54 FR 10136, Mar. 10, 1989. Redesignated at 55
FR 4597, Feb. 9, 1990]
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Subparts A–E [Reserved]

Subpart F—Collection of Debts by
Federal Tax Refund Offset

§ 835.601 Purpose.
This subpart establishes procedures

for OPM to refer past-due legally en-
forceable debts to the Internal Revenue
Service (IRS) for offset against the in-
come tax refunds of persons owing
debts to OPM. It specifies the agency
procedures and the rights of the debtor
applicable to claims referred under the
Federal Tax Refund Offset Program for
the collection of debts owed to OPM.

§ 835.602 Past-due legally enforceable
debt.

A past-due legally enforceable debt
for referral to the IRS is a debt that—

(a) Resulted from—
(1) Erroneous payments made under

the Civil Service Retirement or the
Federal Employees’ Retirement Sys-
tems; or

(2) Unpaid health or life insurance
premiums due under the Federal Em-
ployees’ Health Benefits or Federal
Employees’ Group Life Insurance Pro-
grams; or

(3) Any other statute administered
by OPM;

(b) Is an obligation of a debtor who is
a natural person;

(c) Except in the case of a judgment
debt, has been delinquent at least 3
months but not more than 10 years at
the time the offset is made;

(d) Is at least $25.00;
(e) With respect to which the individ-

ual’s rights described in 5 CFR 831.1301
through 831.1309 have been exhausted;

(f) With respect to which either:
(1) OPM’s records do not contain evi-

dence that the person owing the debt
(or his or her spouse) has filed for
bankruptcy under title 11 of the United
States Code; or

(2) OPM can clearly establish at the
time of the referral that the automatic
stay under 11 U.S.C. 362 has been lifted
or is no longer in effect with respect to
the person owing the debt or his or her

VerDate 11<MAY>2000 11:19 Jan 25, 2001 Jkt 194008 PO 00000 Frm 00173 Fmt 8010 Sfmt 8010 Y:\SGML\194008T.XXX pfrm03 PsN: 194008T



174

5 CFR Ch. I (1–1–01 Edition) § 835.603

spouse, and the debt was not dis-
charged in the bankruptcy proceeding;

(g) Cannot currently be collected
under the salary offset provisions of 5
U.S.C. 5514(a)(1);

(h) Is not eligible for administrative
offset under 31 U.S.C. 3716(a) because of
31 U.S.C. 3716(c)(2), or cannot currently
be collected as an administrative offset
by OPM under 31 U.S.C. 3716(a) against
amounts payable to the debtor by
OPM; and

(i) Has been disclosed by OPM to a
consumer reporting agency as author-
ized by 31 U.S.C. 3711(f), unless the con-
sumer reporting agency would be pro-
hibited from reporting information
concerning the debt by reason of 15
U.S.C. 1681c, or unless the amount of
the debt does not exceed $100.

§ 835.603 Notification of intent to col-
lect.

(a) Notification before submission to the
IRS. A request for reduction of an IRS
income tax refund will be made only
after OPM makes a determination that
an amount is owed and past-due and
gives or makes a reasonable attempt to
give the debtor 60 days written notice
of the intent to collect by IRS tax re-
fund offset.

(b) Contents of notice. OPM’s notice of
intention to collect by IRS tax refund
offset (Notice of Intent) will state:

(1) The amount of the debt;
(2) That unless the debt is repaid

within 60 days from the date of OPM’s
Notice of Intent, OPM intends to col-
lect the debt by requesting the IRS to
reduce any amounts payable to the
debtor as a Federal income tax refund
by an amount equal to the amount of
the debt and all accumulated interest
and other charges;

(3) A mailing address for forwarding
any written correspondence and a con-
tract name and a telephone number for
any questions; and

(4) That the debtor may present evi-
dence to OPM that all or part of the
debt is not past due or legally enforce-
able by—

(i) Sending a written request for a re-
view of the evidence to the address pro-
vided in the notice;

(ii) Stating in the request the
amount disputed and the reasons why

the debtor believes that the debt is not
past-due or is not legally enforceable;

(iii) Including in the request any doc-
uments that the debtor wishes to be
considered or stating that the addi-
tional information will be submitted
within the remainder of the 60-day pe-
riod.

§ 835.604 Reasonable attempt to notify.

In order to constitute a reasonable
attempt to notify the debtor, OPM
must have used a mailing address for
the debtor obtained from the IRS pur-
suant to 26 U.S.C. 6103(m)(2) within a
period of 1 year preceding the attempt
to notify the debtor, unless OPM re-
ceived clear and concise notification
from the debtor that notices from the
agency are to be sent to an address dif-
ferent from the address obtained from
IRS. Clear and concise notice means
that the debtor has provided the agen-
cy with written notification, including
the debtor’s name and identifying num-
ber (as defined in 26 CFR 301.6109–1),
and the debtor’s intent to have the
agency notices sent to the new address.

§ 835.605 OPM action as a result of
consideration of evidence sub-
mitted as a result of the notice of
intent.

(a) Consideration of evidence. If, as a
result of the Notice of Intent, OPM re-
ceives notice that the debtor will sub-
mit additional evidence or receives ad-
ditional evidence from the debtor with-
in the prescribed time period, any no-
tice to the IRS will be stayed until
OPM can—

(1) Consider the evidence presented
by the debtor; and

(2) Determine whether or not all or a
portion of the debt is still past due and
legally enforceable; and

(3) Notify the debtor of its deter-
mination.

(b) Notification to the debtor. Fol-
lowing review of the evidence, OPM
will issue a written decision notifying
the debtor whether OPM has sustained,
amended, or canceled its determination
that the debt is past-due and legally
enforceable. The notice will advise the
debtor of any further action to be
taken and explain the supporting ra-
tionale for the decision.
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(c) OPM action on the debt. (1) OPM
will notify the debtor of its intent to
refer the debt to the IRS for offset
against the debtor’s Federal income
tax refund, if it sustains its decision
that the debt is past-due and legally
enforceable. OPM will also notify the
debtor whether the amount of the debt
remains the same or is modified.

(2) OPM will not refer the debt to the
IRS for offset against the debtor’s Fed-
eral income tax refund, if it reverses
its decision that the debt is past-due
and legally enforceable.

§ 835.606 Change in notification to In-
ternal Revenue Service.

(a) Except as noted in paragraph (b)
of this section, after OPM sends IRS
notification of an individual’s liability
for a debt, OPM will promptly notify
IRS of any change in the notification,
if OPM—

(1) Determines that an error has been
made with respect to the information
contained in the notification;

(2) Receives a payment or credits a
payment to the account of the debtor
named in the notification that reduces
the amount of the debt referred to the
IRS for offset; or

(3) Receives notification that the in-
dividual owing the debt has filed for
bankruptcy under title 11 of the United
States Code or has been adjudicated
bankrupt and the debt has been dis-
charged.

(b) OPM will not notify the IRS to in-
crease the amount of a debt owed by a
debtor named in OPM’s original notifi-
cation to the IRS.

(c) If the amount of a debt is reduced
after referral by OPM and offset by the
IRS, OPM will refund to the debtor any
excess amount and will promptly no-
tify the IRS of any refund made by
OPM.

§ 835.607 Administrative charges.

All administrative charges incurred
in connection with the referral of the
debts to the IRS will be assessed on the
debt and thus increase the amount of
the offset.
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