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reimbursement or liquidation require-
ment has been waived by the Agency.

(3) The lender will provide the Agen-
cy with copies of all appropriate forms
used in the sale or assignment.

(4) The guaranteed portion of the
loan may not be sold or assigned by the
lender until the loan has been fully dis-
bursed to the borrower, except a line of
credit may be participated prior to
being fully advanced.

(5) The lender is not permitted to
sell, assign or participate any amount
of the guaranteed or unguaranteed por-
tion of loan to the loan applicant or
borrower, or members of their imme-
diate families, their officers, directors,
stockholders, other owners, or any par-
ent, subsidiary, or affiliate.

(6) Upon the lender’s sale or assign-
ment of the guaranteed portion of the
loan, or participation of the line of
credit, the lender will remain bound to
all obligations indicated in the Guar-
antee, lender’s agreement, the Agency
program regulations, and to future pro-
gram regulations not inconsistent with
the provisions of the Lenders agree-
ment. The lender retains all rights
under the security instruments for the
protection of the lender and the United
States.

(b) The following will occur upon the
lender’s sale or assignment of the guar-
anteed portion of the loan:

(1) The holder will succeed to all
rights of the Guarantee pertaining to
the portion of the loan purchased.

(2) The lender will send the holder
the borrower’s executed note attached
to the Guarantee.

(3) The holder, upon written notice to
the lender and the Agency, may assign
the unpaid guaranteed portion of the
loan. The holder must sell the guaran-
teed portion back to the original lender
if requested for servicing or liquidation
of the account.

(4) The guarantee or assignment of
guarantee in the holder’s possession
does not cover:

(i) Interest accruing 90 days after the
holder has demanded repurchase by the
lender, except as provided in the as-
signment of guarantee and
§ 762.144(c)(3)(iii).

(ii) Interest accruing 90 days after
the lender or the Agency has requested
the holder to surrender evidence of

debt repurchase, if the holder has not
previously demanded repurchase.

(c) In a participation, the lender sells
an interest in a loan but retains the
note, the collateral securing the note,
and all responsibility for loan servicing
and liquidation. The guarantee does
not encompass the participant.

(1) The lender must retain at least 10
percent of the total guaranteed loan
amount from the unguaranteed portion
of the loan in its portfolio, except when
the loan guarantee exceeds 90 percent,
the lender must retain the total
unguaranteed portion.

(2) Participation with a lender by any
entity does not make that entity a
holder or a lender as defined in this
part.

(d) Negotiations concerning pre-
miums, fees, and additional payments
for loans are to take place between the
holder and the lender. The Agency will
participate in such negotiations only
as a provider of information.

[64 FR 7358, Feb. 12, 1999; 64 FR 38298, July 16,
1999]
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AUTHORITY: Pub. L. 106–224.

SOURCE: 65 FR 76117, Dec. 6, 2000, unless
otherwise noted.

§ 773.1 Introduction.

This part contains the terms and
conditions for loans made under the
Special Apple Loan Program. These
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regulations are applicable to appli-
cants, borrowers, and other parties in-
volved in making, servicing, and liqui-
dating these loans. The program objec-
tive is to assist producers of apples suf-
fering from economic loss as a result of
low apple prices.

§ 773.2 Definitions.
As used in this part, the following

definitions apply:
Agency is the Farm Service Agency,

its employees, and any successor agen-
cy.

Apple producer is a farmer in the
United States or its territories that
produced apples, on not less than 10
acres, for sale in 1999 or 2000.

Applicant is the individual or busi-
ness entity applying for the loan.

Business entity is a corporation, part-
nership, joint operation, trust, limited
liability company, or cooperative.

Cash flow budget is a projection list-
ing all anticipated cash inflows (in-
cluding all farm income, nonfarm in-
come and all loan advances) and all
cash outflows (including all farm and
nonfarm debt service and other ex-
penses) to be incurred by the borrower
during the period of the budget. A cash
flow budget may be completed either
for a 12 month period, a typical produc-
tion cycle or the life of the loan, as ap-
propriate.

Domestically owned enterprise is an en-
tity organized in the United States
under the law of the state or states in
which the entity operates and a major-
ity of the entity is owned by members
meeting the citizenship test.

False information is information pro-
vided by an applicant, borrower, or
other source to the Agency which in-
formation is known by the provider to
be incorrect, and was given to the
Agency in order to obtain benefits for
which the applicant or borrower would
not otherwise have been eligible.

Feasible plan is a plan that dem-
onstrates that the loan will be repaid
as agreed, as determined by the Agen-
cy.

Security is real or personal property
pledged as collateral to assure repay-
ment of a loan in the event there is a
default on the loan.

USPAP is Uniform Standards of Pro-
fessional Appraisal Practice.

§ 773.3 Appeals.
A loan applicant or borrower may re-

quest an appeal or review of an adverse
decision made by the Agency in accord-
ance with 7 CFR part 11.

§§ 773.4–773.5 [Reserved]

§ 773.6 Eligibility requirements.
Loan applicants must meet all of the

following requirements to be eligible
for a Special Apple Program Loan:

(a) The loan applicant must be an
apple producer;

(b) The loan applicant must be a cit-
izen of the United States or an alien
lawfully admitted to the United States
for permanent residence under the Im-
migration and Nationalization Act. For
a business entity applicant, the major-
ity of the business entity must be
owned by members meeting the citi-
zenship test or, other entities that are
domestically owned. Aliens must pro-
vide the appropriate Immigration and
Naturalization Service forms to docu-
ment their permanent residency;

(c) The loan applicant and anyone
who will execute the promissory note
must possess the legal capacity to
enter into contracts, including debt in-
struments;

(d) At loan closing the loan applicant
and anyone who will execute the prom-
issory note must not be delinquent on
any Federal debt, other than a debt
under the Internal Revenue Code of
1986;

(e) At loan closing the loan applicant
and anyone who will execute the prom-
issory note must not have any out-
standing unpaid judgments obtained by
the United States in any court. Such
judgments do not include those filed as
a result of action in the United States
Tax Courts;

(f) The loan applicant, in past or
present dealings with the Agency, must
not have provided the Agency with
false information; and

(g) The individual or business entity
loan applicant and all entity members
must have acceptable credit history
demonstrated by debt repayment. A
history of failure to repay past debts as
they came due (including debts to the
Internal Revenue Service) when the
ability to repay was within their con-
trol will demonstrate unacceptable
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credit history. Unacceptable credit his-
tory will not include isolated instances
of late payments which do not rep-
resent a pattern and were clearly be-
yond the applicant’s control or lack of
credit history.

§ 773.7 Loan uses.
Loan funds may be used for any of

the following purposes related to the
production or marketing of apples:

(a) Payment of costs associated with
reorganizing a farm to improve its
profitability;

(b) Payment of annual farm oper-
ating expenses;

(c) Purchase of farm equipment or
fixtures;

(d) Acquiring, enlarging, or leasing a
farm;

(e) Making capital improvements to
a farm;

(f) Refinancing indebtedness;
(g) Purchase of cooperative stock for

credit, production, processing or mar-
keting purposes; or

(h) Payment of loan closing costs.

§ 773.8 Limitations.
(a) The maximum loan amount any

individual or business entity may re-
ceive under the Special Apple Loan
Program is limited to $500,000.

(b) The maximum loan is further lim-
ited to $300 per acre of apple trees in
production in 1999 or 2000, whichever is
greater.

(c) Loan funds may not be used to
pay expenses incurred for lobbying or
related activities.

(d) Loans may not be made for any
purpose which contributes to excessive
erosion of highly erodible land or to
the conversion of wetlands to produce
an agricultural commodity.

§ 773.9 Environmental compliance.
(a) Except as otherwise specified in

this section, prior to approval of any
loan, an environmental evaluation will
be completed by the Agency to deter-
mine if the proposed action will have
any adverse impacts on the human en-
vironment and cultural resources.
Loan applicants will provide all infor-
mation necessary for the Agency to
make its evaluation.

(b) The following loan actions were
reviewed for the purpose of compliance

with the National Environmental Pol-
icy Act (NEPA), 40 CFR parts 1500
through 1508, and determined not to
have a significant impact on the qual-
ity of the human environment, either
individually or cumulatively. There-
fore the following loan actions are cat-
egorically excluded from the require-
ments of an environmental evaluation:

(1) Payment of legal costs associated
with reorganizing a farm to improve its
profitability as long as there will be no
changes in the land’s use or character;

(2) Purchase of farm equipment
which will not be affixed to a perma-
nent mount or position;

(3) Acquiring or leasing a farm;
(4) Refinancing an indebtedness not

greater than $30,000;
(5) Purchase of stock in a credit asso-

ciation or in a cooperative which deals
with the production, processing or
marketing of apples; and

(6) Payment of loan closing costs.
(c) The loan actions listed in para-

graph (b) of this section were also re-
viewed in accordance with section 106
of the National Historic Preservation
Act (NHPA). It was determined that
these loan actions are non-under-
takings with no potential to affect or
alter historic properties and therefore,
will not require consultation with the
State Historic Preservation Officer,
Tribal Historic Preservation Officer, or
other interested parties.

(d) If adverse environmental impacts,
either direct or indirect, are identified,
the Agency will complete an environ-
mental assessment in accordance with
the Council on Environmental
Quality’s Regulations for Imple-
menting the Procedural Provisions of
NEPA to the extent required by law.

(e) In order to minimize the financial
risk associated with contamination of
real property from hazardous waste
and other environmental concerns, the
Agency will complete an environ-
mental risk evaluation of the environ-
mental risks to the real estate collat-
eral posed by the presence of hazardous
substances and other environmental
concerns.

(1) The Agency will not accept real
estate as collateral which has signifi-
cant environmental risks.
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(2) If the real estate offered as collat-
eral contains significant environ-
mental risks, the Agency will provide
the applicant with the option of prop-
erly correcting or removing the risk, or
offering other non-contaminated prop-
erty as collateral.

§ 773.10 Other Federal, State, and local
requirements.

Borrowers are required to comply
with all applicable:

(a) Federal, State, or local laws;
(b) Regulatory commission rules; and
(c) Regulations which are presently

in existence, or which may be later
adopted including, but not limited to,
those governing the following:

(1) Borrowing money, pledging secu-
rity, and raising revenues for repay-
ment of debt;

(2) Accounting and financial report-
ing; and

(3) Protection of the environment.

§§ 773.11–773.17 [Reserved]

§ 773.18 Loan application.
(a) A complete application will con-

sist of the following:
(1) A completed Agency application

form;
(2) If the applicant is a business enti-

ty, any legal documents evidencing the
organization and any State recognition
of the entity;

(3) Documentation of compliance
with the Agency’s environmental regu-
lations contained in 7 CFR part 1940,
subpart G;

(4) A balance sheet on the applicant;
(5) The farm’s operating plan, includ-

ing the projected cash flow budget re-
flecting production, income, expenses,
and loan repayment plan;

(6) The last 3 years of production and
income and expense information;

(7) Payment to the Agency for order-
ing a credit report; and

(8) Any additional information re-
quired by the Agency to determine the
eligibility of the applicant, the feasi-
bility of the operation, or the adequacy
and availability of security.

(b) Except as required in § 773.19(e),
the Agency will waive requirements for
a complete application, listed in para-
graphs (a)(5) and (a)(6) of this section,
for requests of $30,000 or less.

§ 773.19 Interest rate, terms, security
requirements, and repayment.

(a) Interest rate. The interest rate will
be fixed for the term of the loan. The
rate will be established by the Agency
and available in each Agency Office,
based upon the cost of Government
borrowing for loans of similar matu-
rities.

(b) Terms. The loan term will be for
up to 3 years, based upon the useful life
of the security offered.

(c) Security requirements. The Agency
will take a lien on the following secu-
rity, if available, as necessary to ade-
quately secure the loan:

(1) Real estate;
(2) Chattels;
(3) Crops;
(4) Other assets owned by the appli-

cant; and
(5) Assets owned and pledged by a

third party.
(d) Documentation of security value.
(1) For loans that are for $30,000 or

less, collateral value will be based on
the best available, verifiable informa-
tion.

(2) For loans of greater than $30,000
where the applicant’s balance sheet
shows a net worth of three times the
loan amount or greater, collateral
value will be based on tax assessment
of real estate and depreciation sched-
ules of chattels, as applicable, less any
existing liens.

(3) For loans of greater than $30,000
where the applicant’s balance sheet
shows a net worth of less than three
times the loan amount, collateral
value will be based on an appraisal.
Such appraisals must be obtained by
the applicant, at the applicant’s ex-
pense and acceptable to the Agency.
Appraisals of real estate must be com-
pleted in accordance with USPAP.

(e) Repayment. (1) All loan applicants
must demonstrate that the loan can be
repaid.

(2) For loans that are for $30,000 or
less where the applicant’s balance
sheet shows a net worth of three times
the loan amount or greater, repayment
ability will be considered adequate
without further documentation.

(3) For loans that are for $30,000 or
less where the applicant’s balance
sheet shows a net worth of less than
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three times the loan amount, repay-
ment ability must be demonstrated
using the farm’s operating plan, includ-
ing a projected cash flow budget based
on historical performance. Such oper-
ating plan is required notwithstanding
§ 773.18 of this part.

(4) For loans that are for more than
$30,000, repayment ability must be
demonstrated using the farm’s oper-
ating plan, including a projected cash
flow budget based on historical per-
formance.

(f) Creditworthiness. All loan appli-
cants must have an acceptable credit
history demonstrated by debt repay-
ment. A history of failure to repay past
debts as they came due (including
debts to the Internal Revenue Service)
when the ability to repay was within
their control will demonstrate unac-
ceptable credit history. Unacceptable
credit history will not include isolated
instances of late payments which do
not represent a pattern and were clear-
ly beyond the applicant’s control or
lack of credit history.

§ 773.20 Funding applications.
Loan requests will be funded based on

the date the Agency approves the ap-
plication. Loan approval is subject to
the availability of funds.

§ 773.21 Loan decision, closing, and
fees.

(a) Loan decision. (1) The Agency will
approve a loan if it determines that:

(i) The loan can be repaid;
(ii) The proposed use of loan funds is

authorized;
(iii) The applicant has been deter-

mined eligible;
(iv) All security requirements have

been, or will be met at closing;
(vi) All other pertinent requirements

have been, or will be met at closing.
(2) The Agency will place conditions

upon loan approval as necessary to pro-
tect its interest.

(b) Loan closing. (1) The applicant
must meet all conditions specified by
the loan approval official in the notifi-
cation of loan approval prior to loan
closing;

(2) There must have been no signifi-
cant changes in the plan of operation
or the applicant’s financial condition
since the loan was approved; and

(2) The applicant will execute all
loan instruments and legal documents

required by the Agency to evidence the
debt, perfect the required security in-
terest in property securing the loan,
and protect the Government’s inter-
ests, in accordance with applicable
State and Federal laws. In the case of
an entity applicant, all officers or part-
ners and any board members also will
be required to execute the promissory
notes as individuals.

(c) Fees. The applicant will pay all
loan closing fees including credit re-
port fees, fees for appraisals, fees for
recording any legal instruments deter-
mined to be necessary, and all notary,
lien search, and similar fees incident to
loan transactions. No fees will be as-
sessed for work performed by Agency
employees.

EDITORIAL NOTE: At 65 FR 76119, Dec. 6,
2000, § 773.21 was added with two paragraphs
designated (b)(2).

§ 773.22 Loan servicing.
Loans will be serviced in accordance

with subpart J of part 1951, or its suc-
cessor regulation, during the term of
the loan. If the loan is not paid in full
during this term, servicing will proceed
in accordance with § 1951.468 of that
part.

§ 773.23 Exception.
The Agency may grant an exception

to the security requirements of this
section, if the proposed change is in the
best financial interest of the Govern-
ment and not inconsistent with the au-
thorizing statute or other applicable
law.

PART 774—Emergency Loan for
Seed Producers Program

Sec.
774.1 Introduction.
774.2 Definitions.
774.3 Appeals.
774.4–774.5 [Reserved]
774.6 Eligibility requirements.
774.7 [Reserved]
774.8 Limitations.
774.9 Environmental requirements.
774.10 Other Federal, State, and local re-

quirements.
774.11–774.16 [Reserved]
774.17 Loan application.
774.18 Interest rate, terms, and security re-

quirements.
774.19 Processing applications.
774.20 Funding applications.
774.21 [Reserved]
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