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benefits under the Family Unity Pro-
gram;

(3) The legalized alien upon whose
status benefits under the Family Unity
Program were based loses his or her le-
galized status;

(4) The beneficiary is the subject of a
final order of exclusion, deportation, or
removal issued subsequent to the grant
of Family Unity benefits unless such
final order is based on entry without
inspection; violation of status; or fail-
ure to comply with section 265 of the
Act; or inadmissibility at the time of
entry other than inadmissibility pursu-
ant to section 212(a)(2) or 212(a)(3) of
the Act, regardless of whether the facts
giving rise to such ground occurred be-
fore or after the benefits were granted;
or

(5) A qualifying relationship to a le-
galized alien no longer exists.

(b) Notice procedure. Notice of intent
to terminate and of the grounds there-
of shall be served pursuant to the pro-
visions of §103.5a of this chapter. The
alien shall be given 30 days to respond
to the notice and may submit to the
Service additional evidence in rebuttal.
Any final decision of termination shall
also be served pursuant to the provi-
sions of §103.5a of this chapter. Nothing
in this section shall preclude the Serv-
ice from commencing exclusion or de-
portation proceedings prior to termi-
nation of Family Unity Program bene-
fits.

(c) Effect of termination. Termination
of benefits under the Family Unity
Program, other than as a result of a
final order of removal, shall render the
alien amenable to removal proceedings
under section 240 of the Act. If benefits
are terminated, the period of voluntary
departure under this section is also ter-
minated.

[62 FR 10360, Mar. 6, 1997, as amended at 65
FR 43680, July 14, 2000]
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PART 238—EXPEDITED REMOVAL
OF AGGRAVATED FELONS

AUTHORITY: 8 U.S.C. 1228; 8 CFR part 2.

§238.1

§238.1 Proceedings wunder section

238(b) of the Act.

(a) Definitions. As used in this part:

Deciding Service officer means a dis-
trict director, chief patrol agent, or an-
other immigration officer designated
by a district director or chief patrol
agent, who is not the same person as
the issuing Service officer.

Issuing Service officer means any Serv-
ice officer listed in §239.1 of this chap-
ter as authorized to issue notices to ap-
pear.

(b) Preliminary consideration and No-
tice of Intent to Issue a Final Administra-
tive Deportation Order; commencement of
proceedings—(1) Basis of Service charge.
An issuing Service officer shall cause
to be served upon an alien a Form I-
851, Notice of Intent to Issue a Final
Administrative Deportation Order (No-
tice of Intent), if the officer is satisfied
that there is sufficient evidence, based
upon questioning of the alien by an im-
migration officer and upon any other
evidence obtained, to support a finding
that the individual:

(i) Is an alien;

(ii) Has not been lawfully admitted
for permanent residence, or has condi-
tional permanent resident status under
section 216 of the Act;

(iii) Has been convicted (as defined in
section 101(a)(48) of the Act and as
demonstrated by any of the documents
or records listed in §3.41 of this chap-
ter) of an aggravated felony and such
conviction has become final; and

(iv) Is deportable under section
237(a)(2)(A)(iii) of the Act, including an
alien who has neither been admitted
nor paroled, but who is conclusively
presumed deportable under section
237(a)(2)(A)(iii) by operation of section
238(c) of the Act (‘‘Presumption of De-
portability’’).

(2) Notice. (i) Removal proceedings
under section 238(b) of the Act shall
commence upon personal service of the
Notice of Intent upon the alien, as pre-
scribed by §§103.5a(a)(2) and 103.5a(c)(2)
of this chapter. The Notice of Intent
shall set forth the preliminary deter-
minations and inform the alien of the
Service’s intent to issue a Form I-851A,
Final Administrative Removal Order,
without a hearing before an immigra-
tion judge. The Notice of Intent shall
constitute the charging document. The
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