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closed or continued, those proceedings
shall terminate as of the date the relief
is granted. If suspension of deportation
or special rule cancellation of removal
is not granted, the Service shall move
to recalendar proceedings before the
Immigration Court or resume pro-
ceedings before the Board, whichever is
appropriate. The Service shall refer to
the Immigration Court or the Board
the application for suspension of depor-
tation or special rule cancellation of
removal. In the case where jurisdiction
rests with the Board, an application for
suspension of deportation or special
rule cancellation of removal that is re-
ferred to the Board will be remanded to
the Immigration Court for adjudica-
tion.

(h) Special provisions for applicants
who depart the United States and return
under a grant of advance parole while in
deportation proceedings. Notwith-
standing paragraphs (f) and (g) of this
section, for purposes of adjudicating an
application for suspension of deporta-
tion or special rule cancellation of re-
moval under this subpart, if an appli-
cant departs and returns to the United
States pursuant to a grant of advance
parole while in deportation pro-
ceedings, including deportation pro-
ceedings administratively closed or
continued pursuant to the ABC settle-
ment agreement, the deportation pro-
ceedings will be considered terminated
as of the date of applicant’s departure
from the United States. A decision on
the NACARA application shall be
issued in accordance with paragraph
(a), and paragraphs (c) through (e) of
this section.

PART 241—APPREHENSION AND
DETENTION OF ALIENS ORDERED
REMOVED

Subpart A—Post-hearing Detention and
Removal

Sec.

241.1 Final order of removal.

241.2 Warrant of removal.

241.3 Detention of aliens during removal pe-
riod.

241.4 Continued detention of inadmissible,
criminal, and other aliens beyond the re-
moval period.

241.5 Conditions of release after removal pe-
riod.

§241.1

241.6 Administrative stay of removal.

241.7 Self-removal.

241.8 Reinstatement of removal orders.

241.9 Notice to transportation line of alien’s
removal.

241.10 Special care and attention of remov-
able aliens.

241.11 Detention and removal of stowaways.

241.12 Nonapplication of costs of detention
and maintenance.

241.13—241.19 [Reserved]

Subpart B—Deportation of Excluded Aliens
(for Hearings Commenced Prior to
April 1, 1997)

241.20 Proceedings commenced prior to
April 1, 1997.

241.21 Stay of deportation of excluded alien.

241.22 Notice to surrender for deportation.

241.23 Cost of maintenance not assessed.

241.24 Notice to transportation line of
alien’s exclusion.

241.25 Deportation.

241.26—241.29 [Reserved]

Subpart C—Deportation of Aliens in the
United States (for Hearings Com-
menced Prior to April 1, 1997)

241.30 Proceedings commenced prior to
April 1, 1997.

241.31 Final order of deportation.

241.32 Warrant of deportation.

241.33 Expulsion.

AUTHORITY: 8 U.S.C. 1103, 1223, 1227, 1231,
1251, 1253, 1255, and 1330; 8 CFR part 2.

SOURCE: 62 FR 10378, Mar. 6, 1997, unless
otherwise noted.

Subpart A—Post-hearing
Detention and Removal

§241.1 Final order of removal.

An order of removal made by the im-
migration judge at the conclusion of
proceedings under section 240 of the
Act shall become final:

(a) Upon dismissal of an appeal by
the Board of Immigration Appeals;

(b) Upon waiver of appeal by the re-
spondent;

(c) Upon expiration of the time allot-
ted for an appeal if the respondent does
not file an appeal within that time;

(d) If certified to the Board or Attor-
ney General, upon the date of the sub-
sequent decision ordering removal;

(e) If an immigration judge orders an
alien removed in the alien’s absence,
immediately upon entry of such order;
or
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(f) If an immigration judge issues an
alternate order of removal in connec-
tion with a grant of voluntary depar-
ture, upon overstay of the voluntary
departure period except where the re-
spondent has filed a timely appeal with
the Board. In such a case, the order
shall become final upon an order of re-
moval by the Board or the Attorney
General, or upon overstay of any vol-
untary departure period granted or re-
instated by the Board or the Attorney
General.

§241.2 Warrant of removal.

(a) Issuance of a warrant of removal. A
Form I-205, Warrant of Removal, based
upon the final administrative removal
order in the alien’s case shall be issued
by a district director. The district di-
rector shall exercise the authority con-
tained in section 241 of the Act to de-
termine at whose expense the alien
shall be removed and whether his or
her mental or physical condition re-
quires personal care and attention en
route to his or her destination.

(b) Ezecution of the warrant of removal.
Any officer authorized by §287.5(e) of
this chapter to execute administrative
warrants of arrest may execute a war-
rant of removal.

§241.3 Detention of aliens during re-
moval period.

(a) Assumption of custody. Once the re-
moval period defined in section
241(a)(1) of the Act begins, an alien in
the United States will be taken into
custody pursuant to the warrant of re-
moval.

(b) Cancellation of bond. Any bond
previously posted will be canceled un-
less it has been breached or is subject
to being breached.

(¢) Judicial stays. The filing of (or in-
tention to file) a petition or action in
a Federal court seeking review of the
issuance or execution of an order of re-
moval shall not delay execution of the
Warrant of Removal except upon an af-
firmative order of the court.

§241.4 Continued detention of inad-
missible, criminal, and other aliens
beyond the removal period.

(a) Scope. The authority to continue
an alien in custody or grant release or
parole under sections 241(a)(6) and

8 CFR Ch. | (1-1-01 Edition)

212(d)(5)(A) of the Act shall be exer-
cised by the Commissioner or Deputy
Commissioner, as follows: Except as
otherwise directed by the Commis-
sioner or his or her designee, the Exec-
utive Associate Commissioner Field
Operations (Executive Associate Com-
missioner) or the district director may
continue an alien in custody beyond
the removal period described in section
241(a)(1) of the Act pursuant to the pro-
cedures described in this section. Ex-
cept as provided in paragraph (b)(2) of
this section, the provisions of this sec-
tion apply to custody determinations
for the following groups of aliens:

(1) An alien ordered removed who is
inadmissible under section 212 of the
Act, including an excludable alien con-
victed of one or more aggravated fel-
ony offenses and subject to the provi-
sions of section 501(b) of the Immigra-
tion Act of 1990, Public Law 101-649, 104
Stat. 4978, 5048 (codified at 8 U.S.C.
1226(e)(1) through (e)(3)(1994));

(2) An alien ordered removed who is
removable under section 237(a)(1)(C) of
the Act;

(3) An alien ordered removed who is
removable under sections 237(a)(2) or
237(a)(4) of the Act, including deport-
able criminal aliens whose cases are
governed by former section 242 of the
Act prior to amendment by the Illegal
Immigration Reform and Immigrant
Responsibility Act of 1996, Div. C of
Public Law 104-208, 110 Stat. 3009-546;
and

(4) An alien ordered removed who the
decision-maker determines is unlikely
to comply with the removal order or is
a risk to the community.

(b) Applicability to particular aliens—
(1) Motions to reopen. An alien who has
filed a motion to reopen immigration
proceedings for consideration of relief
from removal, including withholding or
deferral of removal pursuant to 8 CFR
208.16 or 208.17, shall remain subject to
the provisions of this section unless
the motion to reopen is granted. Sec-
tion 236 of the Act and 8 CFR 236.1 gov-
ern custody determinations for aliens
who are in pending immigration pro-
ceedings before the Executive Office for
Immigration Review.

(2) Parole for certain Cuban nationals.
The review procedures in this section
do not apply to any inadmissible
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Mariel Cuban who is being detained by
the Service pending an exclusion or re-
moval proceeding, or following entry of
a final exclusion or pending his or her
return to Cuba or removal to another
country. Instead, the determination
whether to release on parole, or to re-
voke such parole, or to detain, shall in
the case of a Mariel Cuban be governed
by the procedures in 8 CFR 212.12.

(3) Individuals granted withholding or
deferral of removal. Aliens granted with-
holding of removal under section
241(b)(3) of the Act or withholding or
deferral of removal under the Conven-
tion Against Torture who are other-
wise subject to detention are subject to
the provisions of this part 241. Individ-
uals subject to a termination of defer-
ral hearing under 8 CFR 208.17(d) re-
main subject to the provisions of this
part 241 throughout the termination
process.

(c) Delegation of authority. The Attor-
ney General’s statutory authority to
make custody determinations under
sections 241(a)(6) and 212(d)(5)(A) of the
Act when there is a final order of re-
moval is delegated as follows:

(1) District directors. The initial cus-
tody determination described in para-
graph (h) of this section and any fur-
ther custody determination concluded
in the three-month period immediately
following expiration of the 90-day re-
moval period, subject to the provisions
of paragraph (c)(2) of this section, will
be made by the district director having
jurisdiction over the alien. The district
director shall maintain appropriate
files respecting each detained alien re-
viewed for possible release, and shall
have authority to determine the order
in which the cases shall be reviewed,
and to coordinate activities associated
with these reviews in his or her respec-
tive district.

(2) Headquarters Post-Order Detention
Unit (HQPDU). For any alien the dis-
trict director refers for further review
after the 90-day removal period, or any
alien who has not been released or re-
moved by the expiration of the three-
month period after the 90-day review,
all further custody determinations will
be made by the Executive Associate
Commissioner, acting through the
HQPDU.
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(3) The HRPDU review plan. The Exec-
utive Associate Commissioner shall ap-
point a Director of the HQPDU. The Di-
rector of the HQPDU shall have au-
thority to establish and maintain ap-
propriate files respecting each detained
alien to be reviewed for possible re-
lease, to determine the order in which
the cases shall be reviewed, and to co-
ordinate activities associated with
these reviews.

(4) Additional delegation of authority.
All references to the Executive Asso-
ciate Commissioner and district direc-
tor in this section shall be deemed to
include any person or persons (includ-
ing a committee) designated in writing
by the district director or Executive
Associate Commissioner to exercise
powers under this section.

(d) Custody determinations. A copy of
any decision by the district director or
Executive Associate Commissioner to
release or to detain an alien shall be
provided to the detained alien. A deci-
sion to retain custody shall briefly set
forth the reasons for the continued de-
tention. A decision to release may con-
tain such special conditions as are con-
sidered appropriate in the opinion of
the Service. Notwithstanding any
other provisions of this section, there
is no appeal from the district director’s
or the Executive Associate Commis-
sioner’s decision.

(1) Showing by the alien. The district
director or the Executive Associate
Commissioner may release an alien if
the alien demonstrates to the satisfac-
tion of the Attorney General or her
designee that his or her release will not
pose a danger to the community or to
the safety of other persons or to prop-
erty or a significant risk of flight pend-
ing such alien’s removal from the
United States. The district director or
the Executive Associate Commissioner
may also, in accordance with the pro-
cedures and consideration of the fac-
tors set forth in this section, continue
in custody any alien described in para-
graphs (a) and (b)(1) of this section.

(2) Service of decision and other docu-
ments. All notices, decisions, or other
documents in connection with the cus-
tody reviews conducted under this sec-
tion by the district director or Execu-
tive Associate Commissioner shall be
served on the alien, in accordance with
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8 CFR 103.5a, by the Service district of-
fice having jurisdiction over the alien.
Release documentation (including em-
ployment authorization if appropriate)
shall be issued by the district office
having jurisdiction over the alien in
accordance with the custody deter-
mination made by the district director
or by the Executive Associate Commis-
sioner. Copies of all such documents
will be retained in the alien’s record
and forwarded to the HQPDU.

(3) Alien’s representative. The alien’s
representative is required to complete
Form G-28, Notice of Entry of Appear-
ance as Attorney or Representative, at
the time of the interview or prior to re-
viewing the detainee’s records. The
Service will forward by regular mail a
copy of any notice or decision that is
being served on the alien only to the
attorney or representative of record.
The alien remains responsible for noti-
fication to any other individual pro-
viding assistance to him or her.

(e) Criteria for release. Before making
any recommendation or decision to re-
lease a detainee, a majority of the Re-
view Panel members, or the Director of
the HQPDU in the case of a record re-
view, must conclude that:

(1) Travel documents for the alien are
not available or, in the opinion of the
Service, immediate removal, while
proper, is otherwise not practicable or
not in the public interest;

(2) The detainee is presently a non-
violent person;

(3) The detainee is likely to remain
nonviolent if released;

(4) The detainee is not likely to pose
a threat to the community following
release;

(5) The detainee is not likely to vio-
late the conditions of release; and

(6) The detainee does not pose a sig-
nificant flight risk if released.

(f) Factors for consideration. The fol-
lowing factors should be weighed in
considering whether to recommend fur-
ther detention or release of a detainee:

(1) The nature and number of discipli-
nary infractions or incident reports re-
ceived when incarcerated or while in
Service custody;

(2) The detainee’s criminal conduct
and criminal convictions, including
consideration of the nature and sever-
ity of the alien’s convictions, sentences

8 CFR Ch. | (1-1-01 Edition)

imposed and time actually served, pro-
bation and criminal parole history, evi-
dence of recidivism, and other criminal
history;

(3) Any available psychiatric and psy-
chological reports pertaining to the de-
tainee’s mental health;

(4) Evidence of rehabilitation includ-
ing institutional progress relating to
participation in work, educational, and
vocational programs, where available;

(6) Favorable factors, including ties
to the United States such as the num-
ber of close relatives residing here law-
fully;

(6) Prior immigration violations and
history;

(7) The likelihood that the alien is a
significant flight risk or may abscond
to avoid removal, including history of
escapes, failures to appear for immi-
gration or other proceedings, absence
without leave from any halfway house
or sponsorship program, and other de-
faults; and

(8) Any other information that is pro-
bative of whether the alien is likely
to—

(i) Adjust to life in a community,

(ii) Engage in future acts of violence,

(iii) Engage in future criminal activ-
ity,

(iv) Pose a danger to the safety of
himself or herself or to other persons
or to property, or

(v) Violate the conditions of his or
her release from immigration custody
pending removal from the TUnited
States.

(g) Travel documents and docket control
for aliens continued in detention beyond
the removal period—(1) In general. The
district director shall continue to un-
dertake appropriate steps to secure
travel documents for the alien both be-
fore and after the expiration of the re-
moval period. If the district director is
unable to secure travel documents
within the removal period, he or she
shall apply for assistance from Head-
quarters Detention and Deportation,
Office of Field Operations. The district
director shall promptly advise the
HQPDU Director when travel docu-
ments are obtained for an alien whose
custody is subject to review by the
HQPDU. The Service’s determination
that receipt of a travel document is
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likely may by itself warrant continu-
ation of detention pending the removal
of the alien from the United States.

(2) Awvailability of travel document. In
making a custody determination, the
district director and the Director of
the HQPDU shall consider the ability
to obtain a travel document for the
alien. If it is established at any stage
of a custody review that, in the judg-
ment of the Service, travel documents
can be obtained, or such document is
forthcoming, the alien will not be re-
leased unless immediate removal is not
practicable or in the public interest.

(3) Removal. The Service will not con-
duct a custody review under these pro-
cedures when the Service notifies the
alien that it is ready to execute an
order of removal.

(4) Alien’s cooperation. Release will be
denied if the alien fails or refuses to
cooperate in the process of obtaining a
travel document. See, e.g., section
241(a)(1)(C) of the Act.

(h) District director’s custody review
procedures. The district director’s cus-
tody determination will be developed
in accordance with the following proce-
dures:

(1) Records review. The district direc-
tor will conduct the initial custody re-
view. For aliens described in para-
graphs (a) and (b)(1) of this section, the
district director will conduct a records
review prior to the expiration of the 90-
day removal period. This initial post-
order custody review will consist of a
review of the alien’s records and any
written information submitted in
English to the district director by or
on behalf of the alien. However, the
district director may in his or her dis-
cretion schedule a personal or tele-
phonic interview with the alien as part
of this custody determination. The dis-
trict director may also consider any
other relevant information relating to
the alien or his or her circumstances
and custody status.

(2) Notice to alien. The district direc-
tor will provide written notice to the
detainee approximately 30 days in ad-
vance of the pending records review so
that the alien may submit information
in writing in support of his or her re-
lease. The alien may be assisted by a
person of his or her choice, subject to
reasonable security concerns at the in-
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stitution and panel’s discretion, in pre-
paring or submitting information in re-
sponse to the district director’s notice.
Such assistance shall be at no expense
to the Government. If the alien or his
or her representative requests addi-
tional time to prepare materials be-
yond the time when the district direc-
tor expects to conduct the records re-
view, such a request will constitute a
waiver of the requirement that the re-
view occur prior to the expiration of
the removal period.

(3) Factors for consideration. The dis-
trict director’s review will include but
is not limited to consideration of the
factors described in paragraph (f) of
this section. Before making any deci-
sion to release a detainee, the district
director must be able to reach the con-
clusions set forth in paragraph (e) of
this section.

(4) District director’s decision. The dis-
trict director will notify the alien in
writing that he or she is to be released
from custody, or that he or she will be
continued in detention pending re-
moval or further review of his or her
custody status.

(5) District office staff. The district di-
rector may delegate the authority to
conduct the custody review, develop
recommendations, or render the cus-
tody or release decision to those per-
sons directly responsible for detention
within his or her district. This includes
the deputy district director, the assist-
ant director for detention and deporta-
tion, the officer-in-charge of a deten-
tion center, persons acting in such ca-
pacities, or such other persons as the
district director may designate from
the professional staff of the Service.

(i) Determinations by the Executive As-
sociate Commissioner. Determinations by
the Executive Associate Commissioner
to release or retain custody of aliens
shall be developed in accordance with
the following procedures.

(1) Review panels. The HQPDU Direc-
tor shall designate a panel or panels to
make recommendations to the Execu-
tive Associate Commissioner. A Review
Panel shall, except as otherwise pro-
vided, consist of two persons. Members
of a Review Panel shall be selected
from the professional staff of the Serv-
ice. All recommendations by the two-
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member Review Panel shall be unani-
mous. If the vote of the two-member
Review Panel is split, it shall adjourn
its deliberations concerning that par-
ticular detainee until a third Review
Panel member is added. The third
member of any Review Panel shall be
the Director of the HQPDU or his or
her designee. A recommendation by a
three-member Review Panel shall be by
majority vote.

(2) Records review. Initially, and at
the beginning of each subsequent re-
view, the HQPDU Director or a Review
Panel shall review the alien’s records.
Upon completion of this records re-
view, the HQPDU Director or the Re-
view Panel may issue a written rec-
ommendation that the alien be re-
leased and reasons therefore.

(3) Personal interview. (i) If the
HQPDU Director does not accept a pan-
el’s recommendation to grant release
after a records review, or if the alien is
not recommended for release, a Review
Panel shall personally interview the
detainee. The scheduling of such inter-
views shall be at the discretion of the
HQPDU Director. The HQPDU Director
will provide a translator if he or she
determines that such assistance is ap-
propriate.

(ii) The alien may be accompanied
during the interview by a person of his
or her choice, subject to reasonable se-
curity concerns at the institution’s and
panel’s discretion, who is able to at-
tend at the time of the scheduled inter-
view. Such assistance shall be at no ex-
pense to the Government. The alien
may submit to the Review Panel any
information, in English, that he or she
believes presents a basis for his or her
release.

(4) Alien’s participation. Every alien
shall respond to questions or provide
other information when requested to
do so by Service officials for the pur-
pose of carrying out the provisions of
this section.

(5) Panel recommendation. Following
completion of the interview and its de-
liberations, the Review Panel shall
issue a written recommendation that
the alien be released or remain in cus-
tody pending removal or further re-
view. This written recommendation
shall include a brief statement of the

8 CFR Ch. | (1-1-01 Edition)

factors that the Review Panel deems
material to its recommendation.

(6) Determination. The Executive As-
sociate Commissioner shall consider
the recommendation and appropriate
custody review materials and issue a
custody determination, in the exercise
of discretion under the standards of
this section. The Executive Associate
Commissioner’s review will include but
is not limited to consideration of the
factors described in paragraph (f) of
this section. Before making any deci-
sion to release a detainee, the Execu-
tive Associate Commissioner must be
able to reach the conclusions set forth
in paragraph (e) of this section. The
Executive Associate Commissioner is
not bound by the panel’s recommenda-
tion.

(j) Conditions of release—(1) In general.
The district director or Executive As-
sociate Commissioner shall impose
such conditions or special conditions
on release as the Service considers ap-
propriate in an individual case or
cases, including but not limited to the
conditions of release noted in 8 CFR
212.5(c) and §241.5. An alien released
under this section must abide by the
release conditions specified by the
Service in relation to his or her release
or sponsorship.

(2) Sponsorship. The district director
or Executive Associate Commissioner
may, in the exercise of discretion, con-
dition release on placement with a
close relative who agrees to act as a
sponsor, such as a parent, spouse,
child, or sibling who is a lawful perma-
nent resident or a citizen of the United
States, or may condition release on the
alien’s placement or participation in
an approved halfway house, mental
health project, or community project
when, in the opinion of the Service,
such condition is warranted. No de-
tainee may be released until sponsor-
ship, housing, or other placement has
been found for the detainee, if ordered,
including but not limited to, evidence
of financial support.

(3) Employment authorization. The dis-
trict director and Executive Associate
Commissioner may, in the exercise of
discretion, grant employment author-
ization under the same conditions set
forth in §241.5(c) for aliens released
under an order of supervision.
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(4) Withdrawal of release approval. The
district director or Executive Asso-
ciate Commissioner may, in the exer-
cise of discretion, withdraw approval
for release of any detained alien prior
to release when, in the decision-mak-
er’s opinion, the conduct of the de-
tainee, or any other circumstance, in-
dicates that release would no longer be
appropriate.

(k) Timing of reviews. The timing of
reviews shall be in accordance with the
following guidelines:

(1) District director. (i) Prior to the ex-
piration of the 90-day removal period,
the district director shall conduct a
custody review for an alien described in
paragraphs (a) and (b)(1) of this section
where the alien’s removal, while prop-
er, cannot be accomplished during the
90-day period because no country cur-
rently will accept the alien, or removal
of the alien prior to expiration of the
removal period is impracticable or con-
trary to the public interest. As pro-
vided in paragraph (h)(4) of this sec-
tion, the district director will notify
the alien in writing that he or she is to
be released from custody, or that he or
she will be continued in detention
pending removal or further review of
his or her custody status.

(ii) When release is denied pending
the alien’s removal, the district direc-
tor in his or her discretion may retain
responsibility for custody determina-
tions for up to three months after expi-
ration of the 90-day removal period,
during which time the district director
may conduct such additional review of
the case as he or she deems appro-
priate. The district director may re-
lease the alien if he or she is not re-
moved within the three-month period
following the expiration of the 90-day
removal period, in accordance with
paragraphs (e), (f), and (j) of this sec-
tion, or the district director may refer
the alien to the HQPDU for further
custody review.

(2) HQPDU reviews. (i) District director
referral for further review. When the dis-
trict director refers a case to the
HQPDU for further review, as provided
in paragraph (c)(2) of this section, au-
thority over the custody determination
transfers to the Executive Associate
Commissioner, according to procedures
established by the HQPDU. The Service
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will provide the alien with approxi-
mately 30 days notice of this further
review, which will ordinarily be con-
ducted by the expiration of the re-
moval period or as soon thereafter as
practicable.

(ii) District director retains jurisdiction.
When the district director has advised
the alien at the 90-day review as pro-
vided in paragraph (h)(4) of this section
that he or she will remain in custody
pending removal or further custody re-
view, and the alien is not removed
within three months of the district di-
rector’s decision, authority over the
custody determination transfers from
the district director to the Executive
Associate Commissioner. The initial
HQPDU review will ordinarily be con-
ducted at the expiration of the three-
month period after the 90-day review or
as soon thereafter as practicable. The
Service will provide the alien with ap-
proximately 30 days notice of that re-
view.

(iii) Continued detention cases. A sub-
sequent review shall ordinarily be com-
menced for any detainee within ap-
proximately one year of a decision by
the Executive Associate Commissioner
declining to grant release. Not more
than once every three months in the
interim between annual reviews, the
alien may submit a written request to
the HQPDU for release consideration
based on a proper showing of a mate-
rial change in circumstances since the
last annual review. The HQPDU shall
respond to the alien’s request in writ-
ing within approximately 90 days.

(iv) Review scheduling. Reviews will
be conducted within the time periods
specified in paragraphs (K)(1)(@),
(K)(2)1), (kK)(2)(ii), and (k)(2)(iii) of this
section or as soon as possible there-
after, allowing for any unforeseen cir-
cumstances or emergent situation.

(v) Discretionary reviews. The HQPDU
Director, in his or her discretion, may
schedule a review of a detainee at
shorter intervals when he or she deems
such review to be warranted.

(3) Postponement of review. In the case
of an alien who is in the custody of the
Service, the district director or the
HQPDU Director may, in his or her dis-
cretion, suspend or postpone the cus-
tody review process if such detainee’s
prompt removal is practicable and
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proper, or for other good cause. The de-
cision and reasons for the delay shall
be documented in the alien’s custody
review file or A file, as appropriate.
Reasonable care will be exercised to
ensure that the alien’s case is reviewed
once the reason for delay is remedied
or if the alien is not removed from the
United States as anticipated at the
time review was suspended or post-
poned.

(4) Transition provisions. (i) The provi-
sions of this section apply to cases that
have already received the 90-day re-
view. If the alien’s last review under
the procedures set out in the Executive
Associate Commissioner memoranda
entitled Detention Procedures for Aliens
Whose Immediate Repatriation is Not Pos-
sible or Practicable, February 3, 1999;
Supplemental Detention Procedures,
April 30, 1999; Interim Changes and In-
structions for Conduct of Post-order Cus-
tody Reviews, August 6, 1999; Review of
Long-term Detainees, October 22, 1999,
was a records review and the alien re-
mains in custody, the HQPDU will con-
duct a custody review within six
months of that review (Memoranda
available at http:/www.ins.usdoj.gov).
If the alien’s last review included an
interview, the HQPDU review will be
scheduled one year from the last re-
view. These reviews will be conducted
pursuant to the procedures in para-
graph (i) of this section, within the
time periods specified in this para-
graph or as soon as possible thereafter,
allowing for resource limitations, un-
foreseen circumstances, or an emergent
situation.

(ii) Any case pending before the
Board on December 21, 2000 will be
completed by the Board. If the Board
affirms the district director’s decision
to continue the alien in detention, the
next scheduled custody review will be
conducted one year after the Board’s
decision in accordance with the proce-
dures in paragraph (i) of this section.

(1) Revocation of release—(1) Violation
of conditions of release. Any alien de-
scribed in paragraph (a) or (b)(1) of this
section who has been released under an
order of supervision or other conditions
of release who violates the conditions
of release may be returned to custody.
Any such alien who violates the condi-
tions of an order of supervision is sub-
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ject to the penalties described in sec-
tion 243(b) of the Act. Upon revocation,
the alien will be notified of the reasons
for revocation of his or her release or
parole. The alien will be afforded an
initial informal interview promptly
after his or her return to Service cus-
tody to afford the alien an opportunity
to respond to the reasons for revoca-
tion stated in the notification.

(2) Determination by the Service. The
Executive Associate Commissioner
shall have authority, in the exercise of
discretion, to revoke release and return
to Service custody an alien previously
approved for release under the proce-
dures in this section. A district direc-
tor may also revoke release of an alien
when, in the district director’s opinion,
revocation is in the public interest and
circumstances do not reasonably per-
mit referral of the case to the Execu-
tive Associate Commissioner. Release
may be revoked in the exercise of dis-
cretion when, in the opinion of the re-
voking official:

(i) The purposes of release have been
served;

(ii) The alien violates any condition
of release;

(iii) It is appropriate to enforce a re-
moval order or to commence removal
proceedings against an alien; or

(iv) The conduct of the alien, or any
other circumstance, indicates that re-
lease would no longer be appropriate.

(3) Timing of review when release is re-
voked. If the alien is not released from
custody following the informal inter-
view provided for in paragraph (1)(1) of
this section, the HQPDU Director shall
schedule the review process in the case
of an alien whose previous release or
parole from immigration custody pur-
suant to a decision of either the dis-
trict director or the Executive Asso-
ciate Commissioner under the proce-
dures in this section has been or is sub-
ject to being revoked. The normal re-
view process will commence with noti-
fication to the alien of a records review
and scheduling of an interview, which
will ordinarily be expected to occur
within approximately three months
after release is revoked. That custody
review will include a final evaluation
of any contested facts relevant to the
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revocation and a determination wheth-
er the facts as determined warrant rev-
ocation and further denial of release.
Thereafter, custody reviews will be
conducted annually under the provi-
sions of paragraphs (i), (j), and (k) of
this section.

[656 FR 80294, Dec. 21, 2000]

§241.5 Conditions of release after re-
moval period.

(a) Order of supervision. An alien re-
leased pursuant to §241.4 shall be re-
leased pursuant to an order of super-
vision. The Commissioner, Deputy
Commissioner, Executive Associate
Commissioner Field Operations, re-
gional director, district director, act-
ing district director, deputy district di-
rector, assistant district director for
investigations, assistant district direc-
tor for detention and deportation, or
officer-in-charge may issue Form I-
220B, Order of Supervision. The order
shall specify conditions of supervision
including, but not limited to, the fol-
lowing:

(1) A requirement that the alien re-
port to a specified officer periodically
and provide relevant information under
oath as directed;

(2) A requirement that the alien con-
tinue efforts to obtain a travel docu-
ment and assist the Service in obtain-
ing a travel document;

(3) A requirement that the alien re-
port as directed for a mental or phys-
ical examination or examinations as
directed by the Service;

(4) A requirement that the alien ob-
tain advance approval of travel beyond
previously specified times and dis-
tances; and

(5) A requirement that the alien pro-
vide the Service with written notice of
any change of address on Form AR-11
within ten days of the change.

(b) Posting of bond. An officer author-
ized to issue an order of supervision
may require the posting of a bond in an
amount determined by the officer to be
sufficient to ensure compliance with
the conditions of the order, including
surrender for removal.

(c) Employment authorization. An offi-
cer authorized to issue an order of su-
pervision may, in his or her discretion,
grant employment authorization to an
alien released under an order of super-

§241.6

vision if the officer specifically finds
that:

(1) The alien cannot be removed be-
cause no country will accept the alien;
or

(2) The removal of the alien is im-
practicable or contrary to public inter-
est.

[62 FR 10378, Mar. 6, 1997, as amended at 65
FR 80298, Dec. 21, 2000]

§241.6 Administrative stay of removal.

(a) Any request of an alien under a
final order of deportation or removal
for a stay of deportation or removal
shall be filed on Form I-246, Stay of
Removal, with the district director
having jurisdiction over the place
where the alien is at the time of filing.
The Commissioner, Deputy Commis-
sioner, Executive Associate Commis-
sioner Field Operations, regional direc-
tor, or district director, in his or her
discretion and in consideration of fac-
tors listed in 8 CFR 212.5 and section
241(c) of the Act, may grant a stay of
removal or deportation for such time
and under such conditions as he or she
may deem appropriate. Neither the re-
quest nor the failure to receive notice
of disposition of the request shall delay
removal or relieve the alien from strict
compliance with any outstanding no-
tice to surrender for deportation or re-
moval.

(b) Denial by the Commissioner, Dep-
uty Commissioner, Executive Asso-
ciate Commissioner Field Operations,
regional director, or district director of
a request for a stay is not appealable,
but such denial shall not preclude an
immigration judge or the Board from
granting a stay in connection with a
previously filed motion to reopen or a
motion to reconsider as provided in 8
CFR part 3.

(c) The Service shall take all reason-
able steps to comply with a stay grant-
ed by an immigration judge or the
Board. However, such a stay shall cease
to have effect if granted (or commu-
nicated) after the alien has been placed
aboard an aircraft or other conveyance
for removal and the normal boarding
has been completed.

[656 FR 80298, Dec. 21, 2000]
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§241.7 Self-removal.

A district director may permit an
alien ordered removed (including an
alien ordered excluded or deported in
proceedings prior to April 1, 1997) to de-
part at his or her own expense to a des-
tination of his or her own choice. Any
alien who has departed from the United
States while an order of deportation or
removal is outstanding shall be consid-
ered to have been deported, excluded
and deported, or removed, except that
an alien who departed before the expi-
ration of the voluntary departure pe-
riod granted in connection with an al-
ternate order of deportation or removal
shall not be considered to have been so
deported or removed.

§241.8 Reinstatement of removal or-
ders.

(a) Applicability. An alien who ille-
gally reenters the United States after
having been removed, or having de-
parted voluntarily, while under an
order of exclusion, deportation, or re-
moval shall be removed from the
United States by reinstating the prior
order. The alien has no right to a hear-
ing before an immigration judge in
such circumstances. In establishing
whether an alien is subject to this sec-
tion, the immigration officer shall de-
termine the following:

(1) Whether the alien has been sub-
ject to a prior order of removal. The
immigration officer must obtain the
prior order of exclusion, deportation,
or removal relating to the alien.

(2) The identity of the alien, i.e.,
whether the alien is in fact an alien
who was previously removed, or who
departed voluntarily while under an
order of exclusion, deportation, or re-
moval. In disputed cases, verification
of identity shall be accomplished by a
comparison of fingerprints between
those of the previously excluded, de-
ported, or removed alien contained in
Service records and those of the sub-
ject alien. In the absence of finger-
prints in a disputed case the alien shall
not be removed pursuant to this para-
graph.

(3) Whether the alien unlawfully re-
entered the United States. In making
this determination, the officer shall
consider all relevant evidence, includ-
ing statements made by the alien and
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any evidence in the alien’s possession.
The immigration officer shall attempt
to verify an alien’s claim, if any, that
he or she was lawfully admitted, which
shall include a check of Service data
systems available to the officer.

(b) Notice. If an officer determines
that an alien is subject to removal
under this section, he or she shall pro-
vide the alien with written notice of
his or her determination. The officer
shall advise the alien that he or she
may make a written or oral statement
contesting the determination. If the
alien wishes to make such a statement,
the officer shall allow the alien to do
so and shall consider whether the
alien’s statement warrants reconsider-
ation of the determination.

(c) Order. If the requirements of para-
graph (a) of this section are met, the
alien shall be removed under the pre-
vious order of exclusion, deportation,
or removal in accordance with section
241(a)(5) of the Act.

(d) Exception for withholding of re-
moval. If an alien whose prior order of
removal has been reinstated under this
section expresses a fear of returning to
the country designated in that order,
the alien shall be immediately referred
to an asylum officer for an interview to
determine whether the alien has a rea-
sonable fear of persecution or torture
pursuant to §208.31 of this chapter.

(e) Erecution of reinstated order. Exe-
cution of the reinstated order of re-
moval and detention of the alien shall
be administered in accordance with
this part.

[62 FR 10378, Mar. 6, 1997, as amended at 64
FR 8495, Feb. 19, 1999]

§241.9 Notice to transportation line of
alien’s removal.

(a) An alien who has been ordered re-
moved shall, immediately or as
promptly as the circumstances permit,
be offered for removal to the owner,
agent, master, commanding officer,
person in charge, purser, or consignee
of the vessel or aircraft on which the
alien is to be removed, as determined
by the district director, with a written
notice specifying the cause of inadmis-
sibility or deportability, the class of
travel in which such alien arrived and
is to be removed, and with the return
of any documentation that will assist
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in effecting his or her removal. If spe-
cial care and attention are required,
the provisions of §241.10 shall apply.

(b) Failure of the carrier to accept
for removal an alien who has been or-
dered removed shall result in the car-
rier being assessed any costs incurred
by the Service for detention after the
carrier’s failure to accept the alien for
removal, including the cost of any
transportation as required under sec-
tion 241(e) of the Act. The User Fee Ac-
count shall not be assessed for expenses
incurred because of the carrier’s viola-
tion of the provisions of section 241 of
the Act and this paragraph. The Serv-
ice will, at the carrier’s option, retain
custody of the alien for an additional 7
days beyond the date of the removal
order. If, after the third day of this ad-
ditional 7-day period, the carrier has
not made all the necessary transpor-
tation arrangements for the alien to be
returned to his or her point of embar-
kation by the end of the additional 7-
day period, the Service will make the
arrangements and bill the carrier for
its costs.

§241.10 Special care and attention of
removable aliens.

When, in accordance with section
241(c)(3) of the Act, a transportation
line is responsible for the expenses of
an inadmissible or deportable alien’s
removal, and the alien requires special
care and attention, the alien shall be
delivered to the owner, agent, master,
commanding officer, person in charge,
purser, or consignee of the vessel or
aircraft on which the alien will be re-
moved, who shall be given Forms I-287,
I-287A, and I-287B. The reverse of Form
I-287A shall be signed by the officer of
the vessel or aircraft to whom the alien
has been delivered and immediately re-
turned to the immigration officer ef-
fecting delivery. Form I-287B shall be
retained by the receiving officer and
subsequently filled out by the agents
or persons therein designated and re-
turned by mail to the district director
named on the form. The transportation
line shall at its own expense forward
the alien from the foreign port of dis-
embarkation to the final destination
specified on Form I-287. The special
care and attention shall be continued
to such final destination, except when

§241.11

the foreign public officers decline to
allow such attendant to proceed and
they take charge of the alien, in which
case this fact shall be recorded by the
transportation line on the reverse of
Form I-287B. If the transportation line
fails, refuses, or neglects to provide the
necessary special care and attention or
comply with the directions of Form I-
287, the district director shall there-
after and without notice employ suit-
able persons, at the expense of the
transportation line, and effect such re-
moval.

§241.11 Detention
stowaways.

(a) Presentation of stowaways. The
owner, agent, master, commanding of-
ficer, charterer, or consignee of a ves-
sel or aircraft (referred to in this sec-
tion as the carrier) bringing any alien
stowaway to the United States is re-
quired to detain the stowaway on board
the vessel or aircraft, at the expense of
the owner of the vessel or aircraft,
until completion of the inspection of
the alien by an immigration officer. If
detention on board the vessel or air-
craft pending inspection is not pos-
sible, the carrier shall advise the Serv-
ice of this fact without delay, and the
Service may authorize that the carrier
detain the stowaway at another des-
ignated location, at the expense of the
owner, until the immigration officer
arrives. No notice to detain the alien
shall be required. Failure to detain an
alien stowaway pending inspection
shall result in a civil penalty under
section 243(c)(1)(A) of the Act. The
owner, agent, master, commanding of-
ficer, charterer, or consignee of a ves-
sel or aircraft must present the stow-
away for inspection, along with any
documents or evidence of identity or
nationality in the possession of the
alien or obtained by the carrier relat-
ing to the alien stowaway, and must
provide any available information con-
cerning the alien’s boarding or appre-
hension.

(b) Removal of stowaways from vessel or
aircraft for medical treatment. The dis-
trict director may parole an alien
stowaway into the United States for
medical treatment, but the costs of de-
tention and treatment of the alien
stowaway shall be at the expense of the

and removal of
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owner of the vessel or aircraft, and
such removal of the stowaway from the
vessel or aircraft does not relieve the
carrier of the requirement to remove
the stowaway from the United States
once such medical treatment has been
completed.

(¢c) Repatriation of stowaways—(1) Re-
quirements of carrier. Following inspec-
tion, an immigration officer may order
the owner, agent, master, commanding
officer, charterer, or consignee of a
vessel or aircraft bringing any alien
stowaway to the United States to re-
move the stowaway on the vessel or
aircraft of arrival, unless it is imprac-
ticable to do so or other factors exist
which would preclude removal on the
same vessel or aircraft. Such factors
may include, but are not limited to,
sanitation, health, and safety concerns
for the crew and/or stowaway, whether
the stowaway is a female or a juvenile,
loss of insurance coverage on account
of the stowaway remaining aboard,
need for repairs to the vessel, and other
similar circumstances. If the owner,
agent, master, commanding officer,
charterer, or consignee requests that
he or she be allowed to remove the
stowaway by other means, the Service
shall favorably consider any such re-
quest, provided the carrier has ob-
tained, or will obtain in a timely man-
ner, any necessary travel documents
and has made or will make all trans-
portation arrangements. The owner,
agent, master, commanding officer,
charterer, or consignee shall transport
the stowaway or arrange for secure es-
cort of the stowaway to the vessel or
aircraft of departure to ensure that the
stowaway departs the United States.
All expenses relating to removal shall
be borne by the owner. Other than re-
quiring compliance with the detention
and removal requirements contained in
section 241(d)(2) of the Act, the Service
shall not impose additional conditions
on the carrier regarding security ar-
rangements. Failure to comply with an
order to remove an alien stowaway
shall result in a civil penalty under
section 243(c)(1)(A) of the Act.

(2) Detention of stowaways ordered re-
moved. If detention of the stowaway is
required pending removal on other
than the vessel or aircraft of arrival, or
if the stowaway is to be removed on
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the vessel or aircraft of arrival but de-
parture of the vessel or aircraft is not
imminent and circumstances preclude
keeping the stowaway on board the
vessel or aircraft, the Service shall
take the stowaway into Service cus-
tody. The owner is responsible for all
costs of maintaining and detaining the
stowaway pending removal, including
costs for stowaways seeking asylum as
described in paragraph (d) of this sec-
tion. Such costs will be limited to
those normally incurred in the deten-
tion of an alien by the Service, includ-
ing, but not limited to, housing, food,
transportation, medical expenses, and
other reasonable costs incident to the
detention of the stowaway. The Service
may require the posting of a bond or
other surety to ensure payment of
costs of detention.

(d) Stowaways claiming asylum—1) Re-
ferral for credible fear determination. A
stowaway who indicates an intention
to apply for asylum or a fear of perse-
cution or torture upon return to his or
her native country or country of last
habitual residence (if not a national of
any country) shall be removed from the
vessel or aircraft of arrival in accord-
ance with §208.5(b) of this chapter. The
immigration officer shall refer the
alien to an asylum officer for a deter-
mination of credible fear in accordance
with section 235(b)(1)(B) of the Act and
§208.30 of this chapter. The stowaway
shall be detained in the custody of the
Service pending the credible fear deter-
mination and any review thereof. Pa-
role of such alien, in accordance with
section 212(d)(b) of the Act, may be per-
mitted only when the Attorney Gen-
eral determines, in the exercise of dis-
cretion, that parole is required to meet
a medical emergency or is necessary
for a legitimate law enforcement objec-
tive. A stowaway who has established a
credible fear of persecution or torture
in accordance with §208.30 of this chap-
ter may be detained or paroled pursu-
ant to §212.5 of this chapter during any
consideration of the asylum applica-
tion. In determining whether to detain
or parole the alien, the Service shall
consider the likelihood that the alien
will abscond or pose a security risk.

(2) Costs of detention of asylum-seeking
stowaways. The owner of the vessel or
aircraft that brought the stowaway to
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the United States shall reimburse the
Service for the costs of maintaining
and detaining the stowaway pending a
determination of credible fear under
section 235(b)(1)(B) of the Act, up to a
maximum period of 72 hours. The
owner is also responsible for the costs
of maintaining and detaining the stow-
away during the period in which the
stowaway is pursuing his or her asylum
application, for a maximum period of
15 working days, excluding Saturdays,
Sundays, and holidays. The 15-day pe-
riod shall begin on the day following
the day in which the alien is deter-
mined to have a credible fear of perse-
cution by the asylum officer, or by the
immigration judge if such review was
requested by the alien pursuant to sec-
tion 235(b)(1)(B)(iii)(III) of the Act, but
not later than 72 hours after the stow-
away was initially presented to the
Service for inspection. Following the
determination of credible fear, if the
stowaway’s application for asylum is
not adjudicated within 15 working
days, the Service shall pay the costs of
detention beyond this time period. If
the stowaway is determined not to
have a credible fear of persecution, or
if the stowaway’s application for asy-
lum is denied, including any appeals,
the carrier shall be notified and shall
arrange for repatriation of the stow-
away at the expense of the owner of the
vessel or aircraft on which the stow-
away arrived.

[62 FR 10378, Mar. 6, 1997, as amended at 64
FR 8495, Feb. 19, 1999]

§241.12 Nonapplication of costs of de-
tention and maintenance.

The owner of a vessel or aircraft
bringing an alien to the United States
who claims to be exempt from payment
of the costs of detention and mainte-
nance of the alien pursuant to section
241(c)(3)(B) of the Act shall establish to
the satisfaction of the district director
in charge of the port of arrival that
such costs should not be applied. The
district director shall afford the owner
a reasonable time within which to sub-
mit affidavits and briefs to support the
claim. There is no appeal from the de-
cision of the district director.

§241.23
§§241.13—241.19 [Reserved]

Subpart B—Deportation of Ex-
cluded Aliens (for Hearings
Commenced Prior to April 1,
1997)

§241.20 Proceedings commenced prior
to April 1, 1997.

Subpart B of 8 CFR part 241 applies
to exclusion proceedings commenced
prior to April 1, 1997. All references to
the Act contained in this subpart are
references to the Act in effect prior to
April 1, 1997.

§241.21 Stay of deportation of ex-
cluded alien.

The district director in charge of the
port of arrival may stay the immediate
deportation of an excluded alien pursu-
ant to sections 237 (a) and (d) of the
Act under such conditions as he or she
may prescribe.

§241.22 Notice to surrender for depor-
tation.

An alien who has been finally ex-
cluded pursuant to 8 CFR part 240, sub-
part D may at any time surrender him-
self or herself to the custody of the
Service and shall surrender to such
custody upon notice in writing of the
time and place for his or her surrender.
The Service may take the alien into
custody at any time. An alien taken
into custody either upon notice to sur-
render or by arrest shall not be de-
ported less than 72 hours thereafter
without his or her consent thereto filed
in writing with the district director in
charge of the place of his or her deten-
tion. An alien in foreign contiguous
territory shall be informed that he or
she may remain there in lieu of surren-
dering to the Service, but that he or
she will be deemed to have acknowl-
edged the execution of the order of ex-
clusion and deportation in his or her
case upon his or her failure to sur-
render at the time and place pre-
scribed.

§241.23 Cost of maintenance not as-
sessed.

A claim pursuant to section 237(a)(1)
of the Act shall be established to the
satisfaction of the district director in
charge of the port of arrival, from
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whose adverse decision no appeal shall
lie. The district director shall afford
the line a reasonable time within
which to submit affidavits and briefs to
support its claim.

§241.24 Notice to transportation line
of alien’s exclusion.

(a) An excluded alien shall, imme-
diately or as promptly as the cir-
cumstances permit, be offered for de-
portation to the master, commanding
officer, purser, person in charge, agent,
owner, or consignee of the vessel or air-
craft on which the alien is to be de-
ported, as determined by the district
director, with a written notice speci-
fying the cause of exclusion, the class
of travel in which such alien arrived
and is to be deported, and with the re-
turn of any documentation that will
assist in effecting his or her deporta-
tion. If special care and attention are
required, the provisions of §241.10 shall
apply.

(b) Failure of the carrier to accept
for removal an alien who has been or-
dered excluded and deported shall re-
sult in the carrier being assessed any
costs incurred by the Service for deten-
tion after the carrier’s failure to accept
the alien for removal including the
cost of any transportation. The User
Fee Account shall not be assessed for
expenses incurred because of the car-
rier’s violation of the provisions of sec-
tion 237 of the Act and this paragraph.
The Service will, at the carrier’s op-
tion, retain custody of the excluded
alien for an additional 7 days beyond
the date of the deportation/exclusion
order. If, after the third day of this ad-
ditional 7-day period, the carrier has
not made all the necessary transpor-
tation arrangements for the excluded
alien to be returned to his or her point
of embarkation by the end of the addi-
tional 7-day period, the Service will
make the arrangements and bill the
carrier for its costs.

§241.25 Deportation.

(a) Definitions of terms. For the pur-
poses of this section, the following
terms mean:

(1) Adjacent island—as defined in sec-
tion 101(b)(5) of the Act.
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(2) Foreign contiguous territory—any
country sharing a common boundary
with the United States.

(3) Residence in foreign contiguous ter-
ritory or adjacent island—any physical
presence, regardless of intent, in a for-
eign contiguous territory or an adja-
cent island if the government of such
territory or island agrees to accept the
alien.

(4) Aircraft or vessel—any conveyance
and other mode of travel by which ar-
rival is effected.

(5) Next available flight—the carrier’s
next regularly scheduled departure to
the excluded alien’s point of embar-
kation regardless of seat availability.
If the carrier’s next regularly sched-
uled departure to the excluded aliens
point of embarkation is full, the car-
rier has the option of arranging for re-
turn transportation on other carriers
which service the excluded aliens point
of embarkation.

(b) Place to which deported. Any alien
(other than an alien crewmember or an
alien who boarded an aircraft or vessel
in foreign contiguous territory or an
adjacent island) who is ordered ex-
cluded shall be deported to the country
where the alien boarded the vessel or
aircraft on which the alien arrived in
the United States. If that country re-
fuses to accept the alien, the alien
shall be deported to:

(1) The country of which the alien is
a subject, citizen, or national;

(2) The country where the alien was
born;

(3) The country where the alien has a
residence; or

(4) Any country willing to accept the
alien.

(c) Contiguous territory and adjacent
islands. Any alien ordered excluded who
boarded an aircraft or vessel in foreign
contiguous territory or in any adjacent
island shall be deported to such foreign
contiguous territory or adjacent island
if the alien is a native, citizen, subject,
or national of such foreign contiguous
territory or adjacent island, or if the
alien has a residence in such foreign
contiguous territory or adjacent is-
land. Otherwise, the alien shall be de-
ported, in the first instance, to the
country in which is located the port at
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which the alien embarked for such for-
eign contiguous territory or adjacent
island.

(d) Land border pedestrian arrivals.
Any alien ordered excluded who arrived
at a land border on foot shall be de-
ported in the same manner as if the
alien had boarded a vessel or aircraft in
foreign contiguous territory.

§§241.26—241.29 [Reserved]

Subpart C—Deportation of Aliens
in the United States (for Hear-
ings Commenced Prior to
April 1, 1997)

§241.30 Proceedings commenced prior
to April 1, 1997.

Subpart C of 8 CFR part 241 applies
to deportation proceedings commenced
prior to April 1, 1997. All references to
the Act contained in this subpart are
references to the Act in effect prior to
April 1, 1997.

§241.31 Final order of deportation.

Except as otherwise required by sec-
tion 242(c) of the Act for the specific
purposes of that section, an order of de-
portation, including an alternate order
of deportation coupled with an order of
voluntary departure, made by the im-
migration judge in proceedings under 8
CFR part 240 shall become final upon
dismissal of an appeal by the Board of
Immigration Appeals, upon waiver of
appeal, or upon expiration of the time
allotted for an appeal when no appeal
is taken; or, if such an order is issued
by the Board or approved by the Board
upon certification, it shall be final as
of the date of the Board’s decision.

§241.32 Warrant of deportation.

A Form I-205, Warrant of Deporta-
tion, based upon the final administra-
tive order of deportation in the alien’s
case shall be issued by a district direc-
tor. The district director shall exercise
the authority contained in section 243
of the Act to determine at whose ex-
pense the alien shall be deported and
whether his or her mental or physical
condition requires personal care and
attention en route to his or her des-
tination.

Pt. 244

§241.33 Expulsion.

(a) Ezecution of order. Except in the
exercise of discretion by the district di-
rector, and for such reasons as are set
forth in §212.5(a) of this chapter, once
an order of deportation becomes final,
an alien shall be taken into custody
and the order shall be executed. For
the purposes of this part, an order of
deportation is final and subject to exe-
cution upon the date when any of the
following occurs:

(1) A grant of voluntary departure ex-
pires;

(2) An immigration judge enters an
order of deportation without granting
voluntary departure or other relief,
and the alien respondent waives his or
her right to appeal;

(3) The Board of Immigration Appeals
enters an order of deportation on ap-
peal, without granting voluntary de-
parture or other relief; or

(4) A Federal district or appellate
court affirms an administrative order
of deportation in a petition for review
or habeas corpus action.

(b) Service of decision. In the case of
an order entered by any of the authori-
ties enumerated above, the order shall
be executed no sooner than 72 hours
after service of the decision, regardless
of whether the alien is in Service cus-
tody, provided that such period may be
waived on the knowing and voluntary
request of the alien. Nothing in this
paragraph shall be construed, however,
to preclude assumption of custody by
the Service at the time of issuance of
the final order.

EFFECTIVE DATE NOTE: At 65 FR 82256, Dec.
28, 2000, §241.33 was amended by revising the
reference to ‘212.5(a)” to read ‘212.5(b)” in
the introductory text of paragraph (a), effec-
tive Jan. 29, 2001.

PARTS 242-243 [RESERVED]

PART 244—TEMPORARY PROTECTED
STATUS FOR NATIONALS OF DES-
IGNATED STATES

Sec.

244.1 Definitions.

244.2 Eligibility.

244.3 Applicability of grounds of inadmis-
sibility.

244.4 Ineligible aliens.
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