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(viii) As directed by the statute, the
information contained in the application and supporting documents shall
not be released without a court order
or the written consent of the applicant;
or, in the case of a child, the written
consent of the parent or legal guardian
who filed the waiver application on the
child’s behalf. Information may be released only to the applicant, his or her
authorized representative, an officer of
the Department of Justice, or any federal or State law enforcement agency.
Any information provided under this
part may be used for the purposes of
enforcement of the Act or in any criminal proceeding.
(f) Decision. The director shall provide the alien with written notice of
the decision on the application for
waiver. If the decision is adverse, the
director shall advise the alien of the
reasons therefor, notify the alien of the
termination of his or her permanent
residence status, instruct the alien to
surrender any Permanent Resident
Card issued by the Service and issue a
notice to appear placing the alien in removal proceedings. No appeal shall lie
from the decision of the director; however, the alien may seek review of such
decision in removal proceedings.
[53 FR 30018, Aug. 10, 1988, as amended at 56
FR 22637, May 16, 1991; 59 FR 26591, May 23,
1994; 62 FR 10350, Mar. 6, 1997; 63 FR 70315,
Dec. 21, 1998]

§ 216.6 Petition by entrepreneur to remove conditional basis of lawful
permanent resident status.
(a) Filing the petition—(1) General procedures. A petition to remove the conditional basis of the permanent resident status of an alien accorded conditional permanent residence pursuant to
section 203(b)(5) of the Act must be
filed by the alien entrepreneur on
Form I–829, Petition by Entrepreneur
to Remove Conditions. The alien entrepreneur must file Form I–829 within
the 90-day period preceding the second
anniversary of his or her admission to
the United States as a conditional permanent resident. Before Form I–829
may be considered as properly filed, it
must be accompanied by the fee required under § 103.7(b)(1) of this chapter, and by documentation as described
in paragraph (a)(4) of this section, and

it must be properly signed by the alien.
Upon receipt of a properly filed Form
I–829, the alien’s conditional permanent resident status shall be extended
automatically, if necessary, until such
time as the director has adjudicated
the petition. The entrepreneur’s spouse
and children should be included in the
petition to remove conditions. Children
who have reached the age of twentyone or who have married during the period of conditional permanent residence and the former spouse of an entrepreneur, who was divorced from the
entrepreneur during the period of conditional permanent residence, may be
included in the alien entrepreneur’s petition or may file a separate petition.
(2) Jurisdiction. Form I–829 must be
filed with the regional service center
having jurisdiction over the location of
the alien entrepreneur’s commercial
enterprise in the United States.
(3) Physical presence at time of filing. A
petition may be filed regardless of
whether the alien is physically present
in the United States. However, if the
alien is outside the United States at
the time of filing, he or she must return to the United States, with his or
her spouse and children, if necessary,
to comply with the interview requirements contained in the Act. Once the
petition has been properly filed, the
alien may travel outside the United
States and return if in possession of
documentation
as
set
forth
in
§ 211.1(b)(1) of this chapter, provided the
alien complies with the interview requirements described in paragraph (b)
of this section. An alien who is not
physically present in the United States
during the filing period but subsequently applies for admission to the
United States shall be processed in accordance with § 235.11 of this chapter.
(4) Documentation. The petition for
removal of conditions must be accompanied by the following evidence:
(i) Evidence that a commercial enterprise was established by the alien.
Such evidence may include, but is not
limited to, Federal income tax returns;
(ii) Evidence that the alien invested
or was actively in the process of investing the requisite capital. Such evidence
may include, but is not limited to, an
audited financial statement or other
probative evidence; and

408

VerDate 11<MAY>2000

08:40 Jan 23, 2001

Jkt 194025

PO 00000

Frm 00408

Fmt 8010

Sfmt 8010

Y:\SGML\194025T.XXX

pfrm01

PsN: 194025T

Immigration and Naturalization Service, Justice
(iii) Evidence that the alien sustained the actions described in paragraph (a)(4)(i) and (a)(4)(ii) of this section throughout the period of the
alien’s residence in the United States.
The alien will be considered to have
sustained the actions required for removal of conditions if he or she has, in
good faith, substantially met the capital investment requirement of the
statute and continuously maintained
his or her capital investment over the
two years of conditional residence.
Such evidence may include, but is not
limited to, bank statements, invoices,
receipts, contracts, business licenses,
Federal or State income tax returns,
and Federal or State quarterly tax
statements.
(iv) Evidence that the alien created
or can be expected to create within a
reasonable time ten full-time jobs for
qualifying employees. In the case of a
‘‘troubled business’’ as defined in 8
CFR 204.6(j)(4)(ii), the alien entrepreneur must submit evidence that the
commercial enterprise maintained the
number of existing employees at no
less than the pre-investment level for
the period following his or her admission as a conditional permanent resident. Such evidence may include payroll records, relevant tax documents,
and Forms I–9.
(5) Termination of status for failure to
file petition. Failure to properly file
Form I–829 within the 90-day period immediately preceding the second anniversary of the date on which the alien
obtained lawful permanent residence
on a conditional basis shall result in
the automatic termination of the
alien’s permanent resident status and
the initiation of deportation proceedings. The director shall send a
written notice of termination and an
order to show cause to an alien entrepreneur who fails to timely file a petition for removal of conditions. No appeal shall lie from this decision; however, the alien may request a review of
the determination during deportation
proceedings.
In
deportation
proceedings, the burden of proof shall rest
with the alien to show by a preponderance of the evidence that he or she
complied with the requirement to file
the petition within the designated period. The director may deem the peti-
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tion to have been filed prior to the second anniversary of the alien’s obtaining conditional permanent resident
status and accept and consider a late
petition if the alien demonstrates to
the director’s satisfaction that failure
to file a timely petition was for good
cause and due to extenuating circumstances. If the late petition is filed
prior to jurisdiction vesting with the
immigration judge in deportation proceedings and the director excuses the
late filing and approves the petition, he
or she shall restore the alien’s permanent resident status, remove the conditional basis of such status, and cancel
any outstanding order to show cause in
accordance with § 242.7 of this chapter.
If the petition is not filed until after
jurisdiction vests with the immigration judge, the immigration judge may
terminate the matter upon joint motion by the alien and the Service.
(6) Death of entrepreneur and effect on
spouse and children. If an entrepreneur
dies during the prescribed two-year period of conditional permanent residence, the spouse and children of the
entrepreneur will be eligible for removal of conditions if it can be demonstrated that the conditions set forth
in paragraph (a)(4) of this section have
been met.
(b) Petition review—(1) Authority to
waive interview. The director of the
service center shall review the Form I–
829 and the supporting documents to
determine whether to waive the interview required by the Act. If satisfied
that the requirements set forth in
paragraph (c)(1) of this section have
been met, the service center director
may waive the interview and approve
the petition. If not so satisfied, then
the service center director shall forward the petition to the district director having jurisdiction over the location of the alien entrepreneur’s commercial enterprise in the United States
so that an interview of the alien entrepreneur may be conducted. The director must either waive the requirement
for an interview and adjudicate the petition or arrange for an interview within 90 days of the date on which the petition was properly filed.
(2) Location of interview. Unless
waived, an interview relating to the
Form I–829 shall be conducted by an
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immigration examiner or other officer
so designated by the district director
at the district office that has jurisdiction over the location of the alien entrepreneur’s commercial enterprise in
the United States.
(3) Termination of status for failure to
appear for interview. If the alien fails to
appear for an interview in connection
with the petition when requested by
the Service, the alien’s permanent resident status will be automatically terminated as of the second anniversary
of the date on which the alien obtained
permanent residence. The alien will be
provided with written notification of
the termination and the reasons therefore, and an order to show cause shall
be issued placing the alien under deportation proceedings. The alien may seek
review of the decision to terminate his
or her status in such proceedings, but
the burden shall be on the alien to establish by a preponderance of the evidence that he or she complied with the
interview requirements. If the alien
has failed to appear for a scheduled
interview, he or she may submit a written request to the district director asking that the interview be rescheduled
or that the interview be waived. That
request should explain his or her failure to appear for the scheduled interview, and if a request for waiver of the
interview, the reasons such waiver
should be granted. If the district director determines that there is good cause
for granting the request, the interview
may be rescheduled or waived, as appropriate. If the district director
waives the interview, he or she shall
restore the alien’s conditional permanent resident status, cancel any outstanding order to show cause in accordance with § 242.7 of this chapter, and
proceed to adjudicate the alien’s petition. If the district director reschedules that alien’s interview, he or she
shall restore the alien’s conditional
permanent resident status, and cancel
any outstanding order to show cause in
accordance with § 242.7 of this chapter.
If the interview is rescheduled at the
request of the alien, the Service shall
not be required to conduct the interview within the 90-day period following
the filing of the petition.
(c) Adjudication of petition. (1) The decision on the petition shall be made

within 90 days of the date of filing or
within 90 days of the interview, whichever is later. In adjudicating the petition, the director shall determine
whether:
(i) A commercial enterprise was established by the alien;
(ii) The alien invested or was actively in the process of investing the
requisite capital; and
(iii) The alien sustained the actions
described in paragraphs (c)(1)(i) and
(c)(1)(ii) of this section throughout the
period of the alien’s residence in the
United States. The alien will be considered to have sustained the actions required for removal of conditions if he
or she has, in good faith, substantially
met the capital investment requirement of the statute and continuously
maintained his or her capital investment over the two years of conditional
residence.
(iv) The alien created or can be expected to create within a reasonable
period of time ten full-time jobs to
qualifying employees. In the case of a
‘‘troubled business’’ as defined in 8
CFR 204.6(j)(4)(ii), the alien maintained
the number of existing employees at no
less than the pre-investment level for
the previous two years.
(2) If derogatory information is determined regarding any of these issues or
it becomes known to the government
that the entrepreneur obtained his or
her investment funds through other
than legal means (such as through the
sale of illegal drugs), the director shall
offer the alien entrepreneur the opportunity to rebut such information. If
the alien entrepreneur fails to overcome such derogatory information or
evidence the investment funds were obtained through other than legal means,
the director may deny the petition,
terminate the alien’s permanent resident status, and issue an order to show
cause. If derogatory information not
relating to any of these issues is determined during the course of the interview, such information shall be forwarded to the investigations unit for
appropriate action. If no unresolved derogatory information is determined relating to these issues, the petition
shall be approved and the conditional
basis of the alien’s permanent resident
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status removed, regardless of any action taken or contemplated regarding
other possible grounds for deportation.
(d) Decision—(1) Approval. If, after initial review or after the interview, the
director approves the petition, he or
she will remove the conditional basis
of the alien’s permanent resident status as of the second anniversary of the
alien’s entry as a conditional permanent resident. He or she shall provide
written notice of the decision to the
alien and shall require the alien to report to the appropriate district office
for processing for a new Permanent
Resident Card, Form I–551, at which
time the alien shall surrender any Permanent Resident Card previously
issued.
(2) Denial. If, after initial review or
after the interview, the director denies
the petition, he or she shall provide
written notice to the alien of the decision and the reason(s) therefor, and
shall issue an order to show cause why
the alien should not be deported from
the United States. The alien’s lawful
permanent resident status and that of
his or her spouse and any children shall
be terminated as of the date of the director’s written decision. The alien
shall also be instructed to surrender
any Permanent Resident Card previously issued by the Service. No appeal shall lie from this decision; however, the alien may seek review of the
decision in deportation proceedings. In
deportation proceedings, the burden
shall rest with the Service to establish
by a preponderance of the evidence
that the facts and information in the
alien’s petition for removal of conditions are not true and that the petition
was properly denied.
[59 FR 26591, May 23, 1994, as amended at 63
FR 70315, Dec. 21, 1998]
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SOURCE: 53 FR 24901, June 30, 1988, unless
otherwise noted.

§ 217.1 Scope.
The Visa Waiver Pilot Program
(VWPP) described in this section is established pursuant to the provisions of
section 217 of the Act.
[62 FR 10351, Mar. 6, 1997]

§ 217.2 Eligibility.
(a) Definitions. As used in this part,
the term:
Carrier refers to the owner, charterer,
lessee, or authorized agent of any commercial vessel or commercial aircraft
engaged in transporting passengers to
the United States from a foreign place.
Designated country refers to Andorra,
Argentina, Australia, Austria, Belgium, Brunei, Denmark, Finland,
France, Germany, Iceland, Ireland,
Italy, Japan, Liechtenstein, Luxembourg, Monaco, the Netherlands, New
Zealand,
Norway,
Portugal,
San
Marino, Singapore, Slovenia, Spain,
Sweden, Switzerland, the United Kingdom, and Uruguay. The United Kingdom refers only to British citizens who
have the unrestricted right of permanent abode in the United kingdom
(England, Scotland, Wales, Northern
Ireland, the Channel Islands and the
Isle of Man); it does not refer to British
overseas citizens, British dependent
territories’ citizens, or citizens of British Commonwealth countries.
Round trip ticket means any return
trip transportation ticket in the name
of an arriving Visa Waiver Pilot Program applicant on a participating carrier valid for at least 1 year, electronic
ticket record, airline employee passes
indicating return passage, individual
vouchers for return passage, group
vouchers for return passage for charter
flights, and military travel orders
which include military dependents for
return to duty stations outside the
United States on U.S. military flights.
A period of validity of 1 year need not
be reflected on the ticket itself, provided that the carrier agrees that it
will honor the return portion of the
ticket at any time, as provided in
Form I–775, Visa Waiver Pilot Program
Agreement.
(b) Special program requirements—(1)
General. In addition to meeting all of
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