
269

Department of Energy Pt. 708

confirmed test results, as well as infor-
mation concerning test results in the
aggregate.

(c) Unless otherwise approved by
DOE, the contractors shall ensure that
all laboratory records relating to posi-
tive drug test results, including initial
test records and chromatographic trac-
ings, shall be retained by the labora-
tory in such a manner as to allow re-
trieval of all information pertaining to
the individual urine specimens for a
minimum period of five years after
completion of testing of any given
specimen, or longer if so instructed by
DOE or by the contractor. In addition,
a frozen sample of all positive urine
specimens shall be retained by the lab-
oratory for at least six months, or
longer if so instructed by DOE.

(d) The contractor shall maintain as
part of its medical records copies of
specimen chain of custody forms.

(e) The specimen chain of custody
form will contain the following infor-
mation:

(1) Date of collection;
(2) Tested person’s name;
(3) Tested employee/applicant’s social

security number or other identification
number unique to the individual;

(4) Specimen number;
(5) Type of test (random, applicant,

occurrence, reasonable suspicion, fol-
low-up, or other);

(6) Temperature range of specimen;
(7) Remarks regarding unusual be-

havior or conditions;
(8) Collector’s signature; and
(9) Certification signature of speci-

men provider certifying that specimen
identified is in fact the specimen the
individual provided.

§ 707.17 Permissible actions in the
event of contractor noncompliance.

Actions available to DOE in the
event of contractor noncompliance
with the provisions of this part or oth-
erwise performing in a manner incon-
sistent with its approved program in-
clude, but are not limited to, suspen-
sion or debarment, contract termi-
nation, or reduction in fee in accord-
ance with the contract terms.

PART 708—DOE CONTRACTOR
EMPLOYEE PROTECTION PROGRAM

Subpart A—General Provisions

Sec.
708.1 What is the purpose of this part?
708.2 What are the definitions of terms used

in this part?
708.3 What employee complaints are cov-

ered?
708.4 What employee complaints are not

covered?
708.5 What employee conduct is protected

from retaliation by an employer?
708.6 What constitutes ‘‘a reasonable fear of

serious injury?’’
708.7 What must an employee do before fil-

ing a complaint based on retaliation for
refusal to participate?

708.8 Does this part apply to pending cases?
708.9 When is a complaint or other docu-

ment considered to be ‘‘filed’’ under this
part?

Subpart B—Employee Complaint
Resolution Process

708.10 Where does an employee file a com-
plaint?

708.11 Will an employee’s identity be kept
confidential if the employee so requests?

708.12 What information must an employee
include in a complaint?

708.13 What must an employee do to show
that all grievance-arbitration procedures
have been exhausted?

708.14 How much time does an employee
have to file a complaint?

708.15 What happens if an employee files a
complaint under this part and also pur-
sues a remedy under State or other law?

708.16 Will a contractor or a labor organiza-
tion that represents an employee be noti-
fied of an employee’s complaint and be
given an opportunity to respond with in-
formation?

708.17 When may DOE dismiss a complaint
for lack of jurisdiction or other good
cause?

708.18 How can an employee appeal dis-
missal of a complaint for lack of jurisdic-
tion or other good cause?

708.19 How can a party obtain review by the
Secretary of Energy of a decision on ap-
peal of a dismissal?

708.20 Will DOE encourage the parties to re-
solve the complaint informally?

Subpart C—Investigation, Hearing and
Decision Process

708.21 What are the employee’s options if
the complaint cannot be resolved infor-
mally?
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708.22 What process does the Office of Hear-
ings and Appeals use to conduct an inves-
tigation of the complaint?

708.23 How does the Office of Hearings and
Appeals issue a report of investigation?

708.24 Will there always be a hearing after a
report of investigation is issued?

708.25 Who will conduct the hearing?
708.26 When and where will the hearing be

held?
708.27 May the Hearing Officer recommend

mediation to the parties?
708.28 What procedures govern a hearing

conducted by the Office of Hearings and
Appeals?

708.29 What must the parties to a complaint
prove?

708.30 What process does the Hearing Officer
follow to issue an initial agency deci-
sion?

708.31 If no hearing is conducted, what is
the process for issuing an initial agency
decision?

708.32 Can a dissatisfied party appeal an ini-
tial agency decision?

708.33 What is the procedure for an appeal?
708.34 What is the process for issuing an ap-

peal decision?
708.35 How can a party obtain review by the

Secretary of Energy of an appeal deci-
sion?

708.36 What remedies for retaliation may be
ordered in initial and final agency deci-
sions?

708.37 Will an employee whose complaint is
denied by a final agency decision be re-
imbursed for costs and expenses incurred
in pursuing the complaint?

708.38 How is a final agency decision imple-
mented?

708.39 Is a decision and order implemented
under this regulation considered a claim
by the government against a contractor
or a decision by the contracting officer
under sections 6 and 7 of the Contract
Disputes Act?

708.40 Are contractors required to inform
their employees about this program?

708.41 Will DOE ever refer a complaint filed
under this part to another agency for in-
vestigation and a decision?

708.42 May the deadlines established by this
part be extended by any DOE official?

§ 708.43 Does this rule impose an affirmative
duty on DOE contractors not to retali-
ate?

AUTHORITY: 42 U.S.C. 2201(b), 2201(c), 2201(i),
and 2201(p); 42 U.S.C. 5814 and 5815; 42 U.S.C.
7251, 7254, 7255, and 7256; and 5 U.S.C. Appen-
dix 3.

SOURCE: 64 FR 12870, Mar. 15, 1999, unless
otherwise noted.

Subpart A—General Provisions

§ 708.1 What is the purpose of this
part?

This part provides procedures for
processing complaints by employees of
DOE contractors alleging retaliation
by their employers for disclosure of in-
formation concerning danger to public
or worker health or safety, substantial
violations of law, or gross mismanage-
ment; for participation in Congres-
sional proceedings; or for refusal to
participate in dangerous activities.

§ 708.2 What are the definitions of
terms used in this part?

For purposes of this part:
Contractor means a seller of goods or

services who is a party to:
(1) A management and operating con-

tract or other type of contract with
DOE to perform work directly related
to activities at DOE-owned or -leased
facilities, or

(2) A subcontract under a contract of
the type described in paragraph (1) of
this definition, but only with respect
to work related to activities at DOE-
owned or -leased facilities.

Day means a calendar day.
Discovery means a process used to en-

able the parties to learn about each
other’s evidence before a hearing takes
place, including oral depositions, writ-
ten interrogatories, requests for admis-
sions, inspection of property and re-
quests for production of documents.

DOE Official means any officer or em-
ployee of DOE whose duties include
program management or the investiga-
tion or enforcement of any law, rule, or
regulation relating to Government con-
tractors or the subject matter of a con-
tract.

EC Director means the Director of the
Office of Employee Concerns at DOE
Headquarters, or any official to whom
the Director delegates his or her func-
tions under this part.

Employee means a person employed
by a contractor, and any person pre-
viously employed by a contractor if
that person’s complaint alleges that
employment was terminated for con-
duct described in § 708.5 of this subpart.
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Field element means a DOE field-based
office that is responsible for the man-
agement, coordination, and adminis-
tration of operations at a DOE facility.

Head of Field Element means the man-
ager or head of a DOE operations office
or field office, or any official to whom
those individuals delegate their func-
tions under this part.

Hearing Officer means an individual
appointed by the OHA Director to con-
duct a hearing on a complaint filed
under this part.

Management and operating contract
means an agreement under which DOE
contracts for the operation, mainte-
nance, or support of a Government-
owned or -leased research, develop-
ment, special production, or testing es-
tablishment that is wholly or prin-
cipally devoted to one or more of the
programs of DOE.

Mediation means an informal, con-
fidential process in which a neutral
third person assists the parties in
reaching a mutually acceptable resolu-
tion of their dispute; the neutral third
person does not render a decision.

OHA Director means the Director of
the Office of Hearings and Appeals, or
any official to whom the Director dele-
gates his or her functions under this
part.

Party means an employee, con-
tractor, or other party named in a pro-
ceeding under this part.

Retaliation means an action (includ-
ing intimidation, threats, restraint, co-
ercion or similar action) taken by a
contractor against an employee with
respect to employment (e.g., discharge,
demotion, or other negative action
with respect to the employee’s com-
pensation, terms, conditions or privi-
leges of employment) as a result of the
employee’s disclosure of information,
participation in proceedings, or refusal
to participate in activities described in
§ 708.5 of this subpart.

You means the employee who files a
complaint under this part, or the com-
plainant.

§ 708.3 What employee complaints are
covered?

This part applies to a complaint of
retaliation filed by an employee of a
contractor that performs work on be-

half of DOE, directly related to activi-
ties at a DOE-owned or -leased site, if
the complaint stems from a disclosure,
participation, or refusal described in
§ 708.5.

§ 708.4 What employee complaints are
not covered?

If you are an employee of a con-
tractor, you may not file a complaint
against your employer under this part
if:

(a) The complaint is based on race,
color, religion, sex, age, national ori-
gin, or other similar basis; or

(b) The complaint involves mis-
conduct that you, acting without direc-
tion from your employer, deliberately
caused, or in which you knowingly par-
ticipated; or

(c) Except as provided in § 708.15(a),
the complaint is based on the same
facts for which you have chosen to pur-
sue a remedy available under:

(1) Department of Labor regulations
at 29 CFR part 24, ‘‘Procedures for the
Handling of Discrimination Complaints
under Federal Employee Protection
Statutes;’’

(2) Federal Acquisition Regulations,
48 CFR part 3, ‘‘Federal Acquisition
Regulation; Whistleblower Protection
for Contractor Employees (Ethics);’’ or

(3) State or other applicable law, in-
cluding final and binding grievance-ar-
bitration, as described in § 708.15 of sub-
part B; or

(d) The complaint is based on the
same facts in which you, in the course
of a covered disclosure or participa-
tion, improperly disclosed Restricted
Data, national security information, or
any other classified or sensitive infor-
mation in violation of any Executive
Order, statute, or regulation. This part
does not override any provision or re-
quirement of any regulation pertaining
to Restricted Data, national security
information, or any other classified or
sensitive information; or

(e) The complaint deals with ‘‘terms
and conditions of employment’’ within
the meaning of the National Labor Re-
lations Act, except as provided in
§ 708.5.
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§ 708.5 What employee conduct is pro-
tected from retaliation by an em-
ployer?

If you are an employee of a con-
tractor, you may file a complaint
against your employer alleging that
you have been subject to retaliation
for:

(a) Disclosing to a DOE official, a
member of Congress, any other govern-
ment official who has responsibility for
the oversight of the conduct of oper-
ations at a DOE site, your employer, or
any higher tier contractor, information
that you reasonably believe reveals—

(1) A substantial violation of a law,
rule, or regulation;

(2) A substantial and specific danger
to employees or to public health or
safety; or

(3) Fraud, gross mismanagement,
gross waste of funds, or abuse of au-
thority; or

(b) Participating in a Congressional
proceeding or an administrative pro-
ceeding conducted under this part; or

(c) Subject to § 708.7 of this subpart,
refusing to participate in an activity,
policy, or practice if you believe par-
ticipation would—

(1) Constitute a violation of a federal
health or safety law; or

(2) Cause you to have a reasonable
fear of serious injury to yourself, other
employees, or members of the public.

[57 FR 7541, Mar. 3, 1992, as amended at 65 FR
6319, Feb. 9, 2000]

§ 708.6 What constitutes ‘‘a reasonable
fear of serious injury?’’

Participation in an activity, policy,
or practice may cause an employee to
have a reasonable fear of serious injury
that justifies a refusal to participate if:

(a) A reasonable person, under the
circumstances that confronted the em-
ployee, would conclude there is a sub-
stantial risk of a serious accident, in-
jury, or impairment of health or safety
resulting from participation in the ac-
tivity, policy, or practice; or

(b) An employee, because of the na-
ture of his or her employment respon-
sibilities, does not have the training or
skills needed to participate safely in
the activity or practice.

[57 FR 7541, Mar. 3, 1992, as amended at 65 FR
6319, Feb. 9, 2000]

§ 708.7 What must an employee do be-
fore filing a complaint based on re-
taliation for refusal to participate?

You may file a complaint for retalia-
tion for refusing to participate in an
activity, policy, or practice only if:

(a) Before refusing to participate in
the activity, policy, or practice, you
asked your employer to correct the
violation or remove the danger, and
your employer refused to take such ac-
tion; and

(b) By the 30th day after you refused
to participate, you reported the viola-
tion or dangerous activity, policy, or
practice to a DOE official, a member of
Congress, another government official
with responsibility for the oversight of
the conduct of operations at the DOE
site, your employer, or any higher tier
contractor, and stated your reasons for
refusing to participate.

§ 708.8 Does this part apply to pending
cases?

The procedures in this part apply
prospectively in any complaint pro-
ceeding pending on the effective date of
this part.

§ 708.9 When is a complaint or other
document considered to be ‘‘filed’’
under this part?

Under this part, a complaint or other
document is considered ‘‘filed’’ on the
date it is mailed or on the date it is
personally delivered to the specified of-
ficial or office.

Subpart B—Employee Complaint
Resolution Process

§ 708.10 Where does an employee file a
complaint?

(a) If you were employed by a con-
tractor whose contract is handled by a
contracting officer located in DOE
Headquarters when the alleged retalia-
tion occurred, you must file two copies
of your written complaint with the EC
Director.

(b) If you were employed by a con-
tractor at a DOE field facility or site
when the alleged retaliation occurred,
you must file two copies of your writ-
ten complaint with the Head of Field
Element at the DOE field element with
jurisdiction over the contract.
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§ 708.11 Will an employee’s identity be
kept confidential if the employee so
requests?

No. The identity of an employee who
files a complaint under this part ap-
pears on the complaint. A copy of the
complaint is provided to the contractor
and it becomes a public document.

§ 708.12 What information must an em-
ployee include in a complaint?

Your complaint does not need to be
in any specific form but must be signed
by you and contain the following:

(a) A statement specifically describ-
ing

(1) The alleged retaliation taken
against you and

(2) The disclosure, participation, or
refusal that you believe gave rise to
the retaliation;

(b) A statement that you are not cur-
rently pursuing a remedy under State
or other applicable law, as described in
§ 708.15 of this subpart;

(c) A statement that all of the facts
that you have included in your com-
plaint are true and correct to the best
of your knowledge and belief; and

(d) An affirmation, as described in
§ 708.13 of this subpart, that you have
exhausted (completed) all applicable
grievance or arbitration procedures.

§ 708.13 What must an employee do to
show that all grievance-arbitration
procedures have been exhausted?

(a) To show that you have exhausted
all applicable grievance-arbitration
procedures, you must:

(1) State that all available opportuni-
ties for resolution through an applica-
ble grievance-arbitration procedure
have been exhausted, and provide the
date on which the grievance-arbitra-
tion procedure was terminated and the
reasons for termination; or

(2) State that you filed a grievance
under applicable grievance-arbitration
procedures, but more than 150 days
have passed and a final decision on it
has not been issued, and provide the
date that you filed your grievance; or

(3) State that your employer has es-
tablished no grievance-arbitration pro-
cedures.

(b) If you do not provide the informa-
tion specified in § 708.13(a), your com-
plaint may be dismissed for lack of ju-

risdiction as provided in § 708.17 of this
subpart.

§ 708.14 How much time does an em-
ployee have to file a complaint?

(a) You must file your complaint by
the 90th day after the date you knew,
or reasonably should have known, of
the alleged retaliation.

(b) The period for filing a complaint
does not include time spent attempting
to resolve the dispute through an inter-
nal company grievance-arbitration pro-
cedure. The time period for filing stops
running on the day the internal griev-
ance is filed and begins to run again on
the earlier of:

(1) The day after such dispute resolu-
tion efforts end; or

(2) 150 days after the internal griev-
ance was filed if a final decision on the
grievance has not been issued.

(c) The period for filing a complaint
does not include time spent resolving
jurisdictional issues related to a com-
plaint you file under State or other ap-
plicable law. The time period for filing
stops running on the date the com-
plaint under State or other applicable
law is filed and begins to run again the
day after a final decision on the juris-
dictional issues is issued.

(d) If you do not file your complaint
during the 90-day period, the Head of
Field Element or EC Director (as appli-
cable) will give you an opportunity to
show any good reason you may have for
not filing within that period, and that
official may, in his or her discretion,
accept your complaint for processing.

§ 708.15 What happens if an employee
files a complaint under this part
and also pursues a remedy under
State or other law?

(a) You may not file a complaint
under this part if, with respect to the
same facts, you choose to pursue a
remedy under State or other applicable
law, including final and binding griev-
ance-arbitration procedures, unless:

(1) Your complaint under State or
other applicable law is dismissed for
lack of jurisdiction;

(2) Your complaint was filed under 48
CFR part 3, Subpart 3.9 and the Inspec-
tor General, after conducting an initial
inquiry, determines not to pursue it; or
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(3) You have exhausted grievance-ar-
bitration procedures pursuant to
§ 708.13, and issues related to alleged re-
taliation for conduct protected under
§ 708.5 remain.

(b) Pursuing a remedy other than
final and binding grievance-arbitration
procedures does not prevent you from
filing a complaint under this part.

(c) You are considered to have filed a
complaint under State or other appli-
cable law if you file a complaint, or
other pleading, with respect to the
same facts in a proceeding established
or mandated by State or other applica-
ble law, whether you file such com-
plaint before, concurrently with, or
after you file a complaint under this
part.

(d) If you file a complaint under
State or other applicable law after fil-
ing a complaint under this part, your
complaint under this regulation will be
dismissed under § 708.17(c)(3).

[57 FR 7541, Mar. 3, 1992, as amended at 65 FR
6319, Feb. 9, 2000]

§ 708.16 Will a contractor or a labor or-
ganization that represents an em-
ployee be notified of an employee’s
complaint and be given an oppor-
tunity to respond with information?

(a) By the 15th day after receiving
your complaint, the Head of Field Ele-
ment or EC Director (as applicable)
will provide your employer a copy of
your complaint. Your employer has 10
days from receipt of your complaint to
submit any comments it wishes to
make regarding the allegations in the
complaint.

(b) If you are part of a bargaining
unit represented for purposes of collec-
tive bargaining by a labor organiza-
tion, the Head of Field Element or EC
Director (as applicable) will provide
your representative a copy of your
complaint by the 15th day after receiv-
ing it. The labor organization will be
advised that it has 10 days from the re-
ceipt of your complaint to submit any
comments it wishes to make regarding
the allegations in the complaint.

§ 708.17 When may DOE dismiss a com-
plaint for lack of jurisdiction or
other good cause?

(a) The Head of Field Element or EC
Director (as applicable) may dismiss

your complaint for lack of jurisdiction
or for other good cause after receiving
your complaint, either on his or her
own initiative or at the request of a
party named in your complaint. Such
decisions are generally issued by the
15th day after the receipt of your em-
ployer’s comments.

(b) The Head of Field Element or EC
Director (as applicable) will notify you
by certified mail, return receipt re-
quested, if your complaint is dismissed
for lack of jurisdiction or other good
cause, and give you specific reasons for
the dismissal, and will notify other
parties of the dismissal.

(c) Dismissal for lack of jurisdiction
or other good cause is appropriate if:

(1) Your complaint is untimely; or
(2) The facts, as alleged in your com-

plaint, do not present issues for which
relief can be granted under this part; or

(3) You filed a complaint under State
or other applicable law with respect to
the same facts as alleged in a com-
plaint under this part; or

(4) Your complaint is frivolous or
without merit on its face; or

(5) The issues presented in your com-
plaint have been rendered moot by sub-
sequent events or substantially re-
solved; or

(6) Your employer has made a formal
offer to provide the remedy that you
request in your complaint or a remedy
that DOE considers to be equivalent to
what could be provided as a remedy
under this part.

§ 708.18 How can an employee appeal
dismissal of a complaint for lack of
jurisdiction or other good cause?

(a) If your complaint is dismissed by
the Head of Field Element or EC Direc-
tor, the administrative process is ter-
minated unless you appeal the dis-
missal to the OHA Director by the 10th
day after you receive the notice of dis-
missal as evidenced by a receipt for de-
livery of certified mail.

(b) If you appeal a dismissal to the
OHA Director, you must send copies of
your appeal to the Head of Field Ele-
ment or EC Director (as applicable)
and all parties. Your appeal must in-
clude a copy of the notice of dismissal,
and state the reasons why you think
the dismissal was erroneous.
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(c) The OHA Director will issue a de-
cision on your appeal and notify the
parties of the decision by the 30th day
after it is received.

(d) The OHA Director’s decision, ei-
ther upholding the dismissal by the
Head of Field Element or EC Director
or ordering further processing of your
complaint, is the final decision on your
appeal, unless a party files a petition
for Secretarial review by the 30th day
after receiving the appeal decision.

§ 708.19 How can a party obtain re-
view by the Secretary of Energy of
a decision on appeal of a dismissal?

(a) By the 30th day after receiving a
decision on an appeal under § 708.18
from the OHA Director, any party may
file a petition for Secretarial review of
a dismissal with the Office of Hearings
and Appeals.

(b) By the 15th day after filing the
petition for Secretarial review, a party
must file a statement setting forth the
arguments in support of its position. A
copy of the statement must be served
on the other parties, who may file a re-
sponse by the 20th day after receipt of
the statement. Any response must also
be served on the other parties.

(c) All submissions permitted under
this section must be filed with the Of-
fice of Hearings and Appeals.

(d) After a petition for Secretarial re-
view is filed, the Secretary (or his or
her delegee) will issue the final agency
decision on jurisdiction over the com-
plaint. The Secretary will reverse or
revise an appeal decision by the OHA
Director only under extraordinary cir-
cumstances. In the event he or she de-
termines that a revision in the appeal
decision is appropriate, the Secretary
will direct the OHA Director to issue
an order either upholding the dismissal
by the Head of Field Element or EC Di-
rector or ordering further processing of
your complaint.

§ 708.20 Will DOE encourage the par-
ties to resolve the complaint infor-
mally?

(a) Yes. The Head of Field Element or
EC Director (as applicable) may rec-
ommend that the parties attempt to
resolve the complaint informally, for
example, through mediation.

(b) The period for attempting infor-
mal resolution of the complaint may
not exceed 30 days from the date you
filed your complaint, unless the parties
agree to extend the time.

(c) The 30-day period permitted for
informal resolution of the complaint
stops running when a request to dis-
miss your complaint on jurisdictional
grounds is filed with the Head of Field
Element or EC Director, and begins to
run again on the date the OHA Director
returns the complaint to the Head of
Field Element or EC Director for fur-
ther processing.

(d) If the parties resolve the com-
plaint informally, the Head of Field
Element or EC Director (as applicable)
must be given a copy of the settlement
agreement or a written statement from
you withdrawing the complaint.

Subpart C—Investigation, Hearing
and Decision Process

§ 708.21 What are the employee’s op-
tions if the complaint cannot be re-
solved informally?

(a) If the attempt at informal resolu-
tion is not successful, the Head of Field
Element or EC Director (as applicable)
will notify you in writing that you
have the following options:

(1) Request that your complaint be
referred to the Office of Hearings and
Appeals for a hearing without an inves-
tigation; or

(2) Request that your complaint be
referred to the Office of Hearings and
Appeals for an investigation followed
by a hearing.

(b) You must notify the Head of Field
Element or EC Director (as applicable),
in writing, by the 20th day after receiv-
ing notice of your options, whether you
request referral of your complaint to
the Office of Hearings and Appeals for
a hearing without an investigation, or
an investigation followed by a hearing.

(c) If the Head of Field Element or
EC Director does not receive your re-
sponse to the notice of options by the
20th day after your receipt of that no-
tice, DOE will consider your complaint
withdrawn.

(d) If you timely request referral to
the Office of Hearings and Appeals, the
Head of Field Element or EC Director
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(as applicable) will forward your com-
plaint to the OHA Director by the 5th
day after receipt of your request.

(e) The Head of the Field Element or
EC Director (as applicable) will notify
all parties that the complaint has been
referred to the Office of Hearings and
Appeals, and state whether you have
requested a hearing without an inves-
tigation or requested an investigation
followed by a hearing.

§ 708.22 What process does the Office
of Hearings and Appeals use to con-
duct an investigation of the com-
plaint?

(a) If you request a hearing without
an investigation, the OHA Director will
not initiate an investigation even if an-
other party requests one.

(b) If you request an investigation
followed by a hearing, the OHA Direc-
tor will appoint a person from the Of-
fice of Hearings and Appeals to conduct
the investigation. The investigator
may not participate or advise in the
initial or final agency decision on your
complaint.

(c) The investigator will determine
the appropriate scope of investigation
based on the circumstances of the com-
plaint. The investigator may enter and
inspect places and records; make copies
of records; interview persons alleged to
have been involved in retaliation and
other employees of the charged con-
tractor who may have relevant infor-
mation; take sworn statements; and re-
quire the production of any documents
or other evidence.

(d) A contractor must cooperate fully
with the investigator by making em-
ployees and all pertinent evidence
available upon request.

(e) A person being interviewed in an
investigation has the right to be rep-
resented by a person of his or her
choosing.

(f) Parties to the complaint are not
entitled to be present at interviews
conducted by an investigator.

(g) If a person other than the com-
plainant requests that his or her iden-
tity be kept confidential, the investi-
gator may grant confidentiality, but
must advise such person that confiden-
tiality means that the Office of Hear-
ings and Appeals will not identify the
person as a source of information to

anyone outside the Office of Hearings
and Appeals, except as required by
statute or other law, or as determined
by the OHA Director to be unavoidable.

§ 708.23 How does the Office of Hear-
ings and Appeals issue a report of
investigation?

(a) The investigator will complete
the investigation and issue a report of
investigation by the 60th day after the
complaint is received by the Office of
Hearings and Appeals, unless the OHA
Director, for good cause, extends the
investigation for no more than 30 days.

(b) The investigator will provide cop-
ies of the report of investigation to the
parties. The investigation will not be
reopened after the report of investiga-
tion is issued.

(c) If the parties informally resolve
the complaint (e.g., through mediation)
after an investigation is started, you
must notify the OHA Director in writ-
ing of your decision to withdraw the
complaint.

§ 708.24 Will there always be a hearing
after a report of investigation is
issued?

(a) No. An employee may withdraw a
hearing request after the report of in-
vestigation is issued. However, the
hearing may be canceled only if all
parties agree that they do not want a
hearing.

(b) If the hearing is canceled, the
Hearing Officer will issue an initial
agency decision pursuant to § 708.31 of
this subpart.

§ 708.25 Who will conduct the hearing?
(a) The OHA Director will appoint a

Hearing Officer from the Office of
Hearings and Appeals to conduct a
hearing.

(b) The Hearing Officer may not be
subject to the supervision or direction
of the investigator.

§ 708.26 When and where will the hear-
ing be held?

(a) The Hearing Officer will schedule
a hearing to be held by the 90th day
after receipt of the complaint, or
issuance of the report of investigation,
whichever is later. Any extension of
the hearing date must be approved by
the OHA Director.
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(b) The Hearing Officer will schedule
the hearing for a location near the site
where the alleged retaliation occurred
or your place of employment, or at an-
other location that is appropriate con-
sidering the circumstances of a par-
ticular case.

§ 708.27 May the Hearing Officer rec-
ommend mediation to the parties?

The Hearing Officer may recommend,
but may not require, that the parties
attempt to resolve the complaint
through mediation or other informal
means at any time before issuance of
an initial agency decision on the com-
plaint.

§ 708.28 What procedures govern a
hearing conducted by the Office of
Hearings and Appeals?

(a) In all hearings under this part:
(1) The parties have the right to be

represented by a person of their choos-
ing or to proceed without representa-
tion. The parties are responsible for
producing witnesses in their behalf, in-
cluding requesting the issuance of sub-
poenas, if necessary;

(2) Testimony of witnesses is given
under oath or affirmation, and wit-
nesses must be advised of the applica-
bility of 18 U.S.C. 1001 and 1621, dealing
with the criminal penalties associated
with false statements and perjury;

(3) Witnesses are subject to cross-ex-
amination;

(4) Formal rules of evidence do not
apply, but OHA may use the Federal
Rules of Evidence as a guide; and

(5) A court reporter will make a tran-
script of the hearing.

(b) The Hearing Officer has all powers
necessary to regulate the conduct of
proceedings:

(1) The Hearing Officer may order
discovery at the request of a party,
based on a showing that the requested
discovery is designed to produce evi-
dence regarding a matter, not privi-
leged, that is relevant to the subject
matter of the complaint;

(2) The Hearing Officer may permit
parties to obtain discovery by any ap-
propriate method, including deposition
upon oral examination or written ques-
tions; written interrogatories; produc-
tion of documents or things; permis-
sion to enter upon land or other prop-

erty for inspection and other purposes;
and requests for admission;

(3) The Hearing Officer may issue
subpoenas for the appearance of wit-
nesses on behalf of either party, or for
the production of specific documents or
other physical evidence;

(4) The Hearing Officer may rule on
objections to the presentation of evi-
dence; exclude evidence that is imma-
terial, irrelevant, or unduly repeti-
tious; require the advance submission
of documents offered as evidence; dis-
pose of procedural requests; grant ex-
tensions of time; determine the format
of the hearing; direct that written mo-
tions, documents, or briefs be filed
with respect to issues raised during the
course of the hearing; ask questions of
witnesses; direct that documentary
evidence be served upon other parties
(under protective order if such evi-
dence is deemed confidential); and oth-
erwise regulate the conduct of the
hearing;

(5) The Hearing Officer may, at the
request of a party or on his or her own
initiative, dismiss a claim, defense, or
party and make adverse findings upon
the failure of a party or the party’s
representative to comply with a lawful
order of the Hearing Officer, or, with-
out good cause, to attend a hearing;

(6) The Hearing Officer, upon request
of a party, may allow the parties a rea-
sonable time to file pre-hearing briefs
or written statements with respect to
material issues of fact or law. Any pre-
hearing submission must be limited to
the issues specified and filed within the
time prescribed by the Hearing Officer.

(7) The parties are entitled to make
oral closing arguments, but post-hear-
ing submissions are only permitted by
direction of the Hearing Officer.

(8) Parties allowed to file written
submissions must serve copies upon the
other parties within the time pre-
scribed by the Hearing Officer.

(9) The Hearing Officer is prohibited,
beginning with his or her appointment
and until a final agency decision is
issued, from initiating or otherwise en-
gaging in ex parte (private) discussions
with any party on the merits of the
complaint.

VerDate 11<MAY>2000 00:27 Jan 15, 2002 Jkt 197031 PO 00000 Frm 00277 Fmt 8010 Sfmt 8010 Y:\SGML\197031T.XXX pfrm01 PsN: 197031T



278

10 CFR Ch. III (1–1–02 Edition)§ 708.29

§ 708.29 What must the parties to a
complaint prove?

The employee who files a complaint
has the burden of establishing by a pre-
ponderance of the evidence that he or
she made a disclosure, participated in a
proceeding, or refused to participate,
as described under § 708.5, and that such
act was a contributing factor in one or
more alleged acts of retaliation against
the employee by the contractor. Once
the employee has met this burden, the
burden shifts to the contractor to
prove by clear and convincing evidence
that it would have taken the same ac-
tion without the employee’s disclosure,
participation, or refusal.

§ 708.30 What process does the Hear-
ing Officer follow to issue an initial
agency decision?

(a) The Hearing Officer will issue an
initial agency decision on your com-
plaint by the 60th day after the later
of:

(1) The date the Hearing Officer ap-
proves the parties’ agreement to cancel
the hearing;

(2) The date the Hearing Officer re-
ceives the transcript of the hearing; or

(3) The date the Hearing Officer re-
ceives post-hearing submissions per-
mitted under § 708.28(b)(7) of this sub-
part.

(b) The Hearing Officer will serve the
initial agency decision on all parties.

(c) An initial agency decision issued
by the Hearing Officer will contain ap-
propriate findings, conclusions, an
order, and the factual basis for each
finding, whether or not a hearing has
been held on the complaint. In making
such findings, the Hearing Officer may
rely upon, but is not bound by, the re-
port of investigation.

(d) If the Hearing Officer determines
that an act of retaliation has occurred,
the initial agency decision will include
an order for any form of relief per-
mitted under § 708.36.

(e) If the Hearing Officer determines
that an act of retaliation has not oc-
curred, the initial agency decision will
state that the complaint is denied.

§ 708.31 If no hearing is conducted,
what is the process for issuing an
initial agency decision?

(a) If no party wants a hearing after
the issuance of a report of investiga-
tion, the Hearing Officer will issue an
initial agency decision by the 60th day
after the hearing is canceled pursuant
to § 708.24. The standards in § 708.30,
governing the issuance of an initial
agency decision, apply whether or not
a hearing has been held on the com-
plaint.

(b) The Hearing Officer will serve the
initial agency decision on all parties.

§ 708.32 Can a dissatisfied party ap-
peal an initial agency decision?

(a) Yes. By the 15th day after receiv-
ing an initial agency decision from the
Hearing Officer, any party may file a
notice of appeal with the OHA Director
requesting review of the initial agency
decision.

(b) A party who appeals an initial
agency decision (the appellant) must
serve a copy of the notice of appeal on
all other parties.

(c) A party who receives an initial
agency decision by a Hearing Officer
has not exhausted its administrative
remedies until an appeal has been filed
with the OHA Director and a decision
granting or denying the appeal has
been issued.

§ 708.33 What is the procedure for an
appeal?

(a) By the 15th day after filing a no-
tice of appeal under § 708.32, the appel-
lant must file a statement identifying
the issues that it wishes the OHA Di-
rector to review. A copy of the state-
ment must be served on the other par-
ties, who may file a response by the
20th day after receipt of the statement.
Any response must also be served on
the other parties.

(b) In considering the appeal, the
OHA Director:

(1) May initiate an investigation of
any statement contained in the request
for review and utilize any relevant
facts obtained by such investigation in
conducting the review of the initial
agency decision;
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(2) May solicit and accept submis-
sions from any party that are relevant
to the review. The OHA Director may
establish appropriate times to allow for
such submissions;

(3) May consider any other source of
information that will advance the eval-
uation, provided that all parties are
given an opportunity to respond to all
third person submissions; and

(4) Will close the record on appeal
after receiving the last submission per-
mitted under this section.

§ 708.34 What is the process for issuing
an appeal decision?

(a) If there is no appeal of an initial
agency decision, and the time for filing
an appeal has passed, the initial agency
decision becomes the final agency deci-
sion.

(b) If there is an appeal of an initial
agency decision, the OHA Director will
issue an appeal decision based on the
record of proceedings by the 60th day
after the record is closed.

(1) An appeal decision issued by the
OHA Director will contain appropriate
findings, conclusions, an order, and the
factual basis for each finding, whether
or not a hearing has been held on the
complaint. In making such findings,
the OHA Director may rely upon, but is
not bound by, the report of investiga-
tion and the initial agency decision.

(2) If the OHA Director determines
that an act of retaliation has occurred,
the appeal decision will include an
order for any form of relief permitted
under § 708.36.

(3) If the OHA Director determines
that the contractor charged has not
committed an act of retaliation, the
appeal decision will deny the com-
plaint.

(c) The OHA Director will send an ap-
peal decision to all parties and to the
Head of Field Element or EC Director
having jurisdiction over the contract
under which you were employed when
the alleged retaliation occurred.

(d) The appeal decision issued by the
OHA Director is the final agency deci-
sion unless a party files a petition for
Secretarial review by the 30th day
after receiving the appeal decision.

§ 708.35 How can a party obtain re-
view by the Secretary of Energy of
an appeal decision?

(a) By the 30th day after receiving an
appeal decision from the OHA Director,
any party may file a petition for Secre-
tarial review with the Office of Hear-
ings and Appeals.

(b) By the 15th day after filing a peti-
tion for Secretarial review, the peti-
tioner must file a statement identi-
fying the issues that it wishes the Sec-
retary to consider. A copy of the state-
ment must be served on the other par-
ties, who may file a response by the
20th day after receipt of the statement.
Any response must also be served on
the other parties.

(c) All submissions permitted under
this section must be filed with the Of-
fice of Hearings and Appeals.

(d) After a petition for Secretarial re-
view is filed, the Secretary (or his or
her delegee) will issue the final agency
decision on the complaint. The Sec-
retary will reverse or revise an appeal
decision by the OHA Director only
under extraordinary circumstances. In
the event the Secretary determines
that a revision in the appeal decision is
appropriate, the Secretary will direct
the OHA Director to issue a revised de-
cision which is the final agency action
on the complaint.

§ 708.36 What remedies for retaliation
may be ordered in initial and final
agency decisions?

(a) General remedies. If the initial or
final agency decision determines that
an act of retaliation has occurred, it
may order:

(1) Reinstatement;
(2) Transfer preference;
(3) Back pay;
(4) Reimbursement of your reason-

able costs and expenses, including at-
torney and expert-witness fees reason-
ably incurred to prepare for and par-
ticipate in proceedings leading to the
initial or final agency decision; or

(5) Such other remedies as are
deemed necessary to abate the viola-
tion and provide you with relief.

(b) Interim relief. If an initial agency
decision contains a determination that
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an act of retaliation occurred, the deci-
sion may order the contractor to pro-
vide you with appropriate interim re-
lief (including reinstatement) pending
the outcome of any request for review
of the decision by the OHA Director.
Such interim relief will not include
payment of any money.

§ 708.37 Will an employee whose com-
plaint is denied by a final agency
decision be reimbursed for costs
and expenses incurred in pursuing
the complaint?

No. If your complaint is denied by a
final agency decision, you may not be
reimbursed for the costs and expenses
you incurred in pursuing the com-
plaint.

§ 708.38 How is a final agency decision
implemented?

(a) The Head of Field Element having
jurisdiction over the contract under
which you were employed when the al-
leged retaliation occurred, or EC Direc-
tor, will implement a final agency deci-
sion by forwarding the decision and
order to the contractor, or subcon-
tractor, involved.

(b) A contractor’s failure or refusal
to comply with a final agency decision
and order under this regulation may
result in a contracting officer’s deci-
sion to disallow certain costs or termi-
nate the contract for default. In the
event of a contracting officer’s decision
to disallow costs or terminate a con-
tract for default, the contractor may
file a claim under the disputes proce-
dures of the contract.

§ 708.39 Is a decision and order imple-
mented under this regulation con-
sidered a claim by the government
against a contractor or a decision
by the contracting officer under
sections 6 and 7 of the Contract Dis-
putes Act?

No. A final agency decision and order
issued pursuant to this regulation is
not considered a claim by the govern-
ment against a contractor or ‘‘a deci-
sion by the contracting officer’’ under
sections 6 and 7 of the Contract Dis-
putes Act (41 U.S.C. 605 and 606).

§ 708.40 Are contractors required to in-
form their employees about this
program?

Yes. Contractors who are covered by
this part must inform their employees
about these regulations by posting no-
tices in conspicuous places at the work
site. These notices must include the
name and address of the DOE office
where you can file a complaint under
this part.

[64 FR 37397, July 12, 1999]

§ 708.41 Will DOE ever refer a com-
plaint filed under this part to an-
other agency for investigation and
a decision?

Notwithstanding the provisions of
this part, the Secretary of Energy re-
tains the right to request that a com-
plaint filed under this part be accepted
by another Federal agency for inves-
tigation and factual determinations.

[64 FR 37397, July 12, 1999]

§ 708.42 May the deadlines established
by this part be extended by any
DOE official?

Yes. The Secretary of Energy (or the
Secretary’s designee) may approve the
extension of any deadline established
by this part, and the OHA Director
may approve the extension of any dead-
line under § 708.22 through § 708.34 of
this subpart (relating to the investiga-
tion, hearing, and OHA appeal process).

[64 FR 37397, July 12, 1999]

§ 708.43 Does this rule impose an af-
firmative duty on DOE contractors
not to retaliate?

Yes. DOE contractors may not retali-
ate against any employee because the
employee (or any person acting at the
request of the employee) has taken an
action listed in §§ 708.5(a)–(c).

[65 FR 6319, Feb. 9, 2000; 65 FR 9201, Feb. 24,
2000]

PART 709—POLYGRAPH
EXAMINATION REGULATIONS

Subpart A—General Provisions

Sec.
709.1 What is the purpose of this part?
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