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for such shipments are considered un-
acceptable. They may also authorize
air shipments falling within paragraph
(a)(3) of this section in cases where
failure to make shipments by air could
jeopardize the national security of the
United States.

§ 871.2 Public health and safety ex-
emption.

The Managers of DOE’s Albuquerque,
San Francisco, Oak Ridge, Savannah
River, Nevada, Chicago, Idaho, and
Richland Operations Offices may au-
thorize, on a case-by-case basis, DOE
air shipments of plutonium where they
determine that rapid shipment by air is
required to respond to an emergency
situation involving possible loss of life,
serious personal injuries, considerable
property damage, or other significant
threat to the public health and safety.

§ 871.3 Records.
Determinations made by the author-

izing officials pursuant to these rules
shall be matters of record. Such au-
thorizations shall be reported to the
Assistant Administrator for National
Security within twenty-four hours
after authorization is granted.

§ 871.4 Limitation on redelegation of
authority.

The authority delegated in this part
may not be redelegated without the
prior approval of the Assistant Admin-
istrator for National Security.

PART 903—POWER AND
TRANSMISSION RATES

Subpart A—Procedures for Public Partici-
pation in Power and Transmission Rate
Adjustments and Extensions for the
Alaska, Southeastern, Southwestern,
and Western Area Power Administra-
tions

Sec.
903.1 Purpose and scope; application.
903.2 Definitions.
903.11 Advance announcement of rate ad-

justment.
903.13 Notice of proposed rates.
903.14 Consultation and comment period.
903.15 Public information forums.
903.16 Public comment forums.
903.17 Informal public meetings for minor

rate adjustments.
903.18 Revision of proposed rates.

903.21 Completion of rate development; pro-
visional rates.

903.22 Final rate approval.
903.23 Rate extensions.

AUTHORITY: Secs. 301(b), 302(a), and 644 of
Department of Energy Organization Act,
Pub. L. 95–91 (42 U.S.C. 7101 et seq.); sec. 5 of
the Flood Control Act of 1944 (16 U.S.C. 825s);
the Reclamation Act of 1902 (43 U.S.C. 372 et
seq.), as amended and supplemented by subse-
quent enactments, particularly sec. 9(c) of
the Reclamation Project Act of 1939 (43
U.S.C. 485h(c)); and the Acts specifically ap-
plicable to individual projects or power sys-
tems.

SOURCE: 50 FR 37837, Sept. 18, 1985, unless
otherwise noted.

Subpart A—Procedures for Public
Participation in Power and
Transmission Rate Adjustments
and Extensions for the Alaska,
Southeastern, Southwestern,
and Western Area Power Ad-
ministrations

§ 903.1 Purpose and scope; application.
(a) Except as otherwise provided

herein, these regulations establish pro-
cedures for the development of power
and transmission rates by the Adminis-
trators of the Alaska, Southeastern,
Southwestern, and Western Area Power
Administrations; for the providing of
opportunities for interested members
of the public to participate in the de-
velopment of such rates; for the con-
firmation, approval, and placement in
effect on an interim basis by the Dep-
uty Secretary of the Department of En-
ergy of such rates; and for the submis-
sion of such rates to the Federal En-
ergy Regulatory Commission with or
without prior interim approval. These
regulations supplement Delegation
Order No. 0204–108 of the Secretary of
Energy, which was published in the
FEDERAL REGISTER and became effec-
tive on December 14, 1983 (48 FR 55664),
with respect to the activities of the
Deputy Secretary and the Administra-
tors.

(b) These procedures shall apply to
all power and transmission rate adjust-
ment proceedings for the Power Mar-
keting Administrations (PMAs) which
are commenced after these regulations
become effective or were in process on
the effective date of these regulations,

VerDate 11<MAY>2000 00:27 Jan 15, 2002 Jkt 197031 PO 00000 Frm 00530 Fmt 8010 Sfmt 8010 Y:\SGML\197031T.XXX pfrm01 PsN: 197031T



531

Department of Energy § 903.2

but for which the FERC had not issued
any substantive orders on or before De-
cember 14, 1983. These procedures su-
persede ‘‘Procedures for Public Partici-
pation in Power and Transmission Rate
Adjustments and Extensions for the
Alaska, Southeastern, Southwestern,
and Western Area Power Administra-
tions’’ published in 45 FR 86983 (Decem-
ber 31, 1980) and amended at 46 FR 6864
(January 22, 1981) and 46 FR 25427 (May
7, 1981).

(c) Except to the extent deemed ap-
propriate by the Administrator in ac-
cordance with applicable law, these
procedures do not apply to rates for
short term sales of capacity, energy, or
transmission service.

[50 FR 37837, Sept. 18, 1985; 50 FR 48075, Nov.
21, 1985]

§ 903.2 Definitions.
As used herein—
(a) Administrator means the Adminis-

trator of the PMA whose rate is in-
volved in the rate adjustment, or any-
one acting in such capacity.

(b) Department means the Department
of Energy, including the PMAs but ex-
cluding the Federal Energy Regulatory
Commission.

(c) Deputy Secretary means the Dep-
uty Secretary of the Department of En-
ergy, or anyone acting in such capac-
ity.

(d) FERC means the Federal Energy
Regulatory Commission.

(e) Major rate adjustment means a rate
adjustment other than a minor rate ad-
justment.

(f) Minor rate adjustment means a rate
adjustment which (1) will produce less
than 1 percent change in the annual
revenues of the power system or (2) is
for a power system which has either
annual sales normally less than 100
million kilowatt hours or an installed
capacity of less than 20,000 kilowatts.

(g) Notice means the statement which
informs customers and the general pub-
lic of Proposed Rates or proposed rate
extensions, opportunities for consulta-
tion and comment, and public forums.
The Notice shall be by and effective on
the date of publication in the FEDERAL
REGISTER. Whenever a time period is
provided, the date of publication in the
FEDERAL REGISTER shall determine the
commencement of the time period, un-

less otherwise provided in the Notice.
The Notice shall include the name, ad-
dress, and telephone number of the per-
son to contact if participation or fur-
ther information is sought.

(h) Power Marketing Administration or
PMA means the Alaska Power Admin-
istration, Southeastern Power Admin-
istration, Southwestern Power Admin-
istration, or Western Area Power Ad-
ministration.

(i) Power system means a powerplant
or a group of powerplants and related
facilities, including transmission fa-
cilities, or a transmission system, that
the PMA treats as one unit for the pur-
poses of establishing rates and dem-
onstrating repayment.

(j) Proposed Rate means a rate revi-
sion or a rate for a new service which
is under consideration by the Depart-
ment on which public comment is in-
vited.

(k) Provisional Rate means a rate
which has been confirmed, approved,
and placed in effect on an interim basis
by the Deputy Secretary.

(l) Rate means the monetary charge
or the formula for computing such a
charge for any electric service provided
by the PMA, including but not limited
to charges for capacity (or demand),
energy, or transmission service; how-
ever, it does not include leasing fees,
service facility charges, or other types
of facility use charges. A rate may be
set forth in a rate schedule or in a con-
tract.

(m) Rate adjustment means a change
in an existing rate or rates, or the es-
tablishment of a rate or rates for a new
service. It does not include a change in
rate schedule provisions or in contract
terms, other than changes in the price
per unit of service, nor does it include
changes in the monetary charge pursu-
ant to a formula stated in a rate sched-
ule or a contract.

(n) Rate schedule means a document
identified as a ‘‘rate schedule,’’ ‘‘sched-
ule of rates,’’ or ‘‘schedule rate’’ which
designates the rate or rates applicable
to a class of service specified therein
and may contain other terms and con-
ditions relating to the service.

(o) Short term sales means sales that
last for no longer than one year.
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(p) Substitute Rate means a rate which
has been developed in place of the rate
that was disapproved by the FERC.

[50 FR 37837, Sept. 18, 1985; 50 FR 48075, Nov.
21, 1985]

§ 903.11 Advance announcement of
rate adjustment.

The Administrator may announce
that the development of rates for a new
service or revised rates for an existing
service is under consideration. The an-
nouncement shall contain pertinent in-
formation relevant to the rate adjust-
ment. The announcement may be
through direct contact with customers,
at public meetings, by press release, by
newspaper advertisement, and/or by
FEDERAL REGISTER publication. Writ-
ten comments relevant to rate policy
and design and to the rate adjustment
process may be submitted by interested
parties in response to the announce-
ment. Any comments received shall be
considered in the development of Pro-
posed Rates.

§ 903.13 Notice of proposed rates.
(a) The Administrator shall give No-

tice tht Proposed Rates have been pre-
pared and are under consideration. The
Notice shall include:

(1) The Proposed Rates;
(2) An explanation of the need for and

derivation of the Proposed Rates;
(3) The locations at which data, stud-

ies, reports, or other documents used in
developing the Proposed Rates are
available for inspection and/or copying;

(4) The dates, times, and locations of
any initially scheduled public forums;
and

(5) Address to which written com-
ments relative to the Proposed Rates
and requests to be informed of FERC
actions concerning the rates may be
submitted.

(b) Upon request, customers of the
power system and other interested per-
sons will be provided with copies of the
principal documents used in developing
the Proposed Rates.

§ 903.14 Consultation and comment pe-
riod.

All interested persons will have the
opportunity to consult with and obtain
information from the PMA, to examine
backup data, and to make suggestions

for modification of the Proposed Rates
for a period ending (a) 90 days in the
case of major rate adjustments, or 30
days in the case of minor rate adjust-
ments, after the Notice of Proposed
Rates is published in the FEDERAL REG-
ISTER, except that such periods may be
shortened for good cause shown; (b) 15
days after any answer which may be
provided pursuant to § 903.15(b) hereof;
(c) 15 days after the close of the last
public forum; or (d) such other time as
the Administrator may designate;
whichever is later. At anytime during
this period, interested persons may
submit written comments to the PMA
regarding the Proposed Rates. The Ad-
ministrator may also provide addi-
tional time for the submission of writ-
ten rebuttal comments. All written
comments shall be available at a des-
ignated location for inspection, and
copies also will be furnished on request
for which the Administrator may as-
sess a fee. Prior to the action described
in § 903.21, the Administrator may, by
appropriate announcement postpone
any procedural date or make other pro-
cedural changes for good cause shown
at the request of any party or on the
Administrator’s own motion. The Ad-
ministrator shall maintain, and dis-
tribute on request, a list of interested
persons.

§ 903.15 Public information forums.
(a) One or more public information

forums shall be held for major rate ad-
justments, except as otherwise pro-
vided in paragraph (c) of this section,
and may be held for minor adjust-
ments, to explain, and to answer ques-
tions concerning, the Proposed Rates
and the basis of and justification for
proposing such rates. The number,
dates, and locations of such forums will
be determined by the Administrator in
accordance with the anticipated or
demonstrated interest in the Proposed
Rates. Notice shall be given in advance
of such forums. A public information
forum may be combined with a public
comment forum held in accordance
with § 903.16.

(b) The Administrator shall appoint a
forum chairperson. Questions raised at
the forum concerning the Proposed
Rates and the studies shall be answered
by PMA representatives at the forum,
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at a subsequent forum, or in writing at
least 15 days before the end of the con-
sultation and comment period. How-
ever, questions that involve volumi-
nous data contained in the PMA
records may be answered by providing
an opportunity for consultation and for
a review of the records at the PMA of-
fices. As a minimum, the proceedings
of the forum held at the principal loca-
tion shall be transcribed. Copies of all
documents introduced, and of questions
and written answers shall be available
at a designated location for inspection
and copies will be furnished by the Ad-
ministrator on request, for which a fee
may be assessed. Copies of the tran-
script may be obtained from the tran-
scribing service.

(c) No public information forum need
be held for major rate adjustments if,
after the Administrator has given No-
tice of a scheduled forum, no person in-
dicates in writing by a prescribed date
an intent to appear at such public
forum.

§ 903.16 Public comment forums.
(a) One or more public comment fo-

rums shall be held for major rate ad-
justments, except as otherwise pro-
vided in paragraph (c) of this section,
and may be held for minor rate adjust-
ments, to provide interested persons an
opportunity for oral presentation of
views, data, and arguments regarding
the Proposed Rates. The number,
dates, and locations of such forums will
be determined by the Administrator in
accordance with the anticipated or
demonstrated interest in the Proposed
Rates. Notice shall be given at least 30
days in advance of the first public com-
ment forum at each location and shall
include the purpose, date, time, place,
and other information relative to the
forum, as well as the locations where
pertinent documents are available for
examination and/or copying.

(b) The Administrator shall designate
a forum chairperson. At the forum,
PMA representatives may question
those persons making oral statements
and comments. The chairperson shall
have discretion to establish the se-
quence of, and the time limits for, oral
presentations and to determine if the
comments are relevant and noncumu-
lative. Forum proceedings shall be

transcribed. Copies of all documents
introduced shall be available at a des-
ignated location for inspection, and
copies shall be furnished on request for
which the Administrator may assess a
fee. Copies of the transcript may be ob-
tained from the transcribing service.

(c) No public comment forum need be
held for major rate adjustments if,
after the Administrator has given no-
tice of a scheduled forum, no person in-
dicates in writing by a prescribed date
an intent to appear at such public
forum.

§ 903.17 Informal public meetings for
minor rate adjustments.

In lieu of public information or com-
ment forums in conjunction with a
minor rate adjustment, informal public
meetings may be held if deemed appro-
priate by the Administrator. Such in-
formal meetings will not require a No-
tice or a transcription.

§ 903.18 Revision of proposed rates.
During or after the consultation and

comment period and review of the oral
and written comments on the Proposed
Rates, the Administrator may revise
the Proposed Rates. If the Adminis-
trator determines that further public
comment should be invited, the Admin-
istrator shall afford interested persons
an appropriate period to submit further
written comments to the PMA regard-
ing the revised Proposed Rates. The
Administrator may convene one or
more additional public information
and/or public comment forums. The Ad-
ministrator shall give Notice of any
such additional forums.

§ 903.21 Completion of rate develop-
ment; provisional rates.

(a) Following completion of the con-
sultation and comment period and re-
view of any oral and written comments
on the Proposed Rates, the Adminis-
trator may: (1) Withdraw the proposal;
(2) develop rates which in the Adminis-
trator’s and the Deputy Secretary’s
judgment should be confirmed, ap-
proved, and placed into effect on an in-
terim basis (Provisional Rates); or (3)
develop rates which in the Administra-
tor’s judgment should be confirmed,
approved, and placed into effect by the
FERC on a final basis without being
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placed into effect on an interim basis.
A statement shall be prepared and
made available to the public setting
forth the principal factors on which the
Deputy Secretary’s or the Administra-
tor’s decision was based. The state-
ment shall include an explanation re-
sponding to the major comments, criti-
cisms, and alternatives offered during
the comment period. The Adminis-
trator shall certify that the rates are
consistent with applicable law and that
they are the lowest possible rates to
customers consistent with sound busi-
ness principles. The rates shall be sub-
mitted promptly to the FERC for con-
firmation and approval on a final basis.

(b) The Deputy Secretary shall set
the effective date for Provisional
Rates. The effective date shall be at
least 30 days after the Deputy Sec-
retary’s decision except that the effec-
tive date may be sooner when appro-
priate to meet a contract deadline, to
avoid financial difficulties, to provide a
rate for a new service, or to make a
minor rate adjustment.

(c) The effective date may be ad-
justed by the Administrator to coin-
cide with the beginning of the next
billing period following the effective
date set by the Deputy Secretary for
the Provisional Rates.

(d) Provisional Rates shall remain in
effect on an interim basis until: (1)
They are confirmed and approved on a
final basis by the FERC; (2) they are
disapproved and the rates last pre-
viously confirmed and approved on a
final basis become effective; (3) they
are disapproved and higher Substitute
Rates are confirmed and approved on a
final basis and placed in effect by the
FERC; (4) they are disapproved and
lower Substitute Rates are confirmed
and approved on a final basis by the
FERC; or (5) they are superseded by
other Provisional Rates placed in ef-
fect by the Deputy Secretary, which-
ever occurs first.

§ 903.22 Final rate approval.
(a) Any rate submitted to the FERC

for confirmation and approval on a
final basis shall be accompanied with
such supporting data, studies, and doc-
uments as the FERC may require, and
also with the transcripts of forums,
written answers to questions, written

comments, the Administrator’s certifi-
cation, and the statement of principal
factors leading to the decision. The
FERC shall also be furnished a listing
of those customers and other partici-
pants in the rate proceeding who have
requested they be informed of FERC
action concerning the rates.

(b) If the FERC confirms and ap-
proves Provisional Rates on a final
basis, such confirmation and approval
shall be effective as of the date such
rates were placed in effect by the Dep-
uty Secretary, as such date may have
been adjusted by the Administrator. If
the FERC confirms and approves on a
final basis rates submitted by the Ad-
ministrator without interim approval,
such confirmation and approval shall
be effective on a date set by the FERC.

(c) If the FERC disapproves Provi-
sional Rates or other submitted rates,
the Administrator shall develop Sub-
stitute Rates which take into consider-
ation the reasons given by the FERC
for its disapproval. If, in the Adminis-
trator’s judgment, public comment
should be invited upon proposed Sub-
stitute Rates, the Administrator may
provide for a public consultation and
comment period before submitting the
Substitute Rates. Whether or not such
public consultation and comment peri-
ods are provided, the Administrator
will, upon request, provide customers
of the power system and other inter-
ested persons with copies of the prin-
cipal documents used in the develop-
ment of the Substitute Rates. Within
120 days of the date of FERC dis-
approval of submitted rates, including
Substitute Rates, or such additional
time periods as the FERC may provide,
the Administrator will submit the Sub-
stitute Rates to the FERC. A state-
ment explaining the Administrator’s
decision shall accompany the submis-
sion.

(d) A Provisional Rate that is dis-
approved by the FERC shall remain in
effect until higher or lower rates are
confirmed and approved by the FERC
on a final basis or are superseded by
other rates placed into effect by the
Deputy Secretary on an interim basis:
Provided, That if the Administrator
does not file a Substitute Rate within
120 days of the disapproval or such
greater time as the FERC may provide,
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and if the rate has been disapproved be-
cause the FERC determined that it
would result in total revenues in excess
of those required by law, the rate last
previously confirmed and approved on
a final basis will become effective on a
date and for a period determined by the
FERC and revenues collected in excess
of such rate during such period will be
refunded in accordance with paragraph
(g) of this section.

(e) If a Substitute Rate confirmed
and approved on a final basis by the
FERC is higher than the provisional
rate which was disapproved, the Sub-
stitute Rate shall become effective on
a subsequent date set by the FERC, un-
less a subsequent Provisional Rate
even higher than the Substitute Rate
has been put into effect. FERC con-
firmation and approval of the higher
Substitute Rate shall constitute final
confirmation and approval of the lower
disapproved Provisional Rate during
the interim period that it was in effect.

(f) If a Substitute Rate confirmed and
approved by the FERC on a final basis
is lower than the disapproved provi-
sional rate, such lower rate shall be ef-
fective as of the date the higher dis-
approved rate was placed in effect.

(g) Any overpayment shall be re-
funded with interest unless the FERC
determines that the administrative
cost of a refund would exceed the
amount to be refunded, in which case
no refund will be required. The interest
rate applicable to any refund will be
determined by the FERC.

(h) A rate confirmed and approved by
the FERC on a final basis shall remain
in effect for such period or periods as
the FERC may provide or until a dif-
ferent rate is confirmed, approved and
placed in effect on an interim or final
basis: Provided, That the Deputy Sec-
retary may extend a rate on an interim
basis beyond the period specified by the
FERC.

§ 903.23 Rate extensions.

(a) The following regulations shall
apply to the extension of rates which
were previously confirmed and ap-
proved by the FERC or the Federal
Power Commission, or established by
the Secretary of the Interior, and for
which no adjustment is comtemplated:

(1) The Administrator shall give No-
tice of the proposed extension at least
30 days before the expiration of the
prior confirmation and approval, ex-
cept that such period may be shortened
for good cause shown.

(2) The Administrator may allow for
consultation and comment, as provided
in these procedures, for such period as
the Administrator may provide. One or
more public information and comment
forums may be held, as provided in
these procedures, at such times and lo-
cations and with such advance Notice
as the Administrator may provide.

(3) Following notice of the proposed
extension and the conclusion of any
consultation and comment period, the
Deputy Secretary may extend the rates
on an interim basis.

(b) Provisional Rates and other exist-
ing rates may be extended on a tem-
porary basis by the Deputy Secretary
without advance notice or comment
pending further action pursuant to
these regulations or by the FERC. The
Deputy Secretary shall publish notice
in the FEDERAL REGISTER of such ex-
tension and shall promptly advise the
FERC of the extension.

PART 904—GENERAL REGULATIONS
FOR THE CHARGES FOR THE SALE
OF POWER FROM THE BOULDER
CANYON PROJECT

Subpart A—Power Marketing

Sec.
904.1 Purpose.
904.2 Scope.
904.3 Definitions.
904.4 Marketing responsibilities.
904.5 Revenue requirements.
904.6 Charge for capacity and firm energy.
904.7 Base charge.
904.8 Lower basin development fund con-

tribution charge.
904.9 Excess capacity.
904.10 Excess energy.
904.11 Lay off of energy.
904.12 Payments to contractors.
904.13 Disputes.
904.14 Future regulations.

AUTHORITY: Reclamation Act of 1902 (32
Stat. 388); Boulder Canyon Project Act of
1928 (43 U.S.C. 617 et seq.); Boulder Canyon
Project Adjustment Act of 1940 (43 U.S.C. 618
et seq.); Department of Energy Organization
Act (42 U.S.C. 7101 et seq.); Colorado River
Storage Project Act of 1956 (43 U.S.C. 620 et
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