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determines that an exemption is con-
sistent with the public interest and the
protection of investors.

(c) Paragraph (a) of this section does
not apply to contracts for the sale for
cash of securities that are priced after
4:30 p.m. Eastern time on the date the
securities are priced and that are sold
by an issuer to an underwriter pursu-
ant to a firm commitment under-
written offering registered under the
Securities Act of 1933, 15 U.S.C. 77a et
seq., or sold to an initial purchaser by
a national bank participating in the of-
fering. A national bank shall not effect
or enter into a contract for the pur-
chase or sale of the securities that pro-
vides for payment of funds and delivery
of securities later than the fourth busi-
ness day after the date of the contract
unless otherwise expressly agreed to by
the parties at the time of the trans-
action.

(d) For purposes of paragraphs (a)
and (c) of this section, the parties to a
contract are deemed to have expressly
agreed to an alternate date for pay-
ment of funds and delivery of securities
at the time of the transaction for a
contract for the sale for cash of securi-
ties pursuant to a firm commitment of-
fering if the managing underwriter and
the issuer have agreed to the date for
all securities sold pursuant to the of-
fering and the parties to the contract
have not expressly agreed to another
date for payment of funds and delivery
of securities at the time of the trans-
action.

INTERPRETATIONS

§ 12.101 National bank disclosure of re-
muneration for mutual fund trans-
actions.

A national bank may fulfill its obli-
gation to disclose information on the
source and amount of remuneration,
required by § 12.4, for mutual fund
transactions by providing this informa-
tion to the customer in a current pro-
spectus, at or before completion of the
securities transaction. The OCC’s view
is consistent with the position of the
Securities and Exchange Commission
(SEC) as provided in a no-action letter
dated March 19, 1979, which permits
confirmations for mutual funds to refer

to the sales load disclosed in the pro-
spectus. See Letter to the Investment
Company Institute, reprinted in [1979
Transfer Binder] Fed. Sec. L. Rep.
(CCH) 82041 (Mar. 19, 1979). The OCC
would reconsider its position upon any
change in the SEC’s practice.

§ 12.102 National bank use of elec-
tronic communications as customer
notifications.

(a) In appropriate situations, a na-
tional bank may satisfy the ‘‘written’’
notification requirement under §§ 12.4
and 12.5 through electronic commu-
nications. Where a customer has a fac-
simile machine, a national bank may
fulfill its notification delivery require-
ment by sending the notification by
facsimile transmission. Similarly, a
bank may satisfy the notification de-
livery requirement by other electronic
communications when:

(1) The parties agree to use electronic
instead of hard-copy notifications;

(2) The parties have the ability to
print or download the notification;

(3) The recipient affirms or rejects
the trade through electronic notifica-
tion;

(4) The system cannot automatically
delete the electronic notification; and

(5) Both parties have the capacity to
receive electronic messages.

(b) The OCC would consider the per-
missibility of other situations using
electronic notifications on a case-by-
case basis.

PART 13—GOVERNMENT
SECURITIES SALES PRACTICES
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13.100 Obligations concerning institutional
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AUTHORITY: 12 U.S.C. 1 et seq., and 93a; 15
U.S.C. 78o–5.

SOURCE: 62 FR 13283, Mar. 19, 1997, unless
otherwise noted.
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§ 13.1 Scope.
This part applies to national banks

that have filed notice as, or are re-
quired to file notice as, government se-
curities brokers or dealers pursuant to
section 15C of the Securities Exchange
Act (15 U.S.C. 78o–5) and Department of
the Treasury rules under section 15C
(17 CFR 400.1(d) and part 401).

§ 13.2 Definitions.
(a) Bank that is a government securities

broker or dealer means a national bank
that has filed notice, or is required to
file notice, as a government securities
broker or dealer pursuant to section
15C of the Securities Exchange Act (15
U.S.C. 78o–5) and Department of the
Treasury rules under section 15C (17
CFR 400.1(d) and part 401).

(b) Customer does not include a
broker or dealer or a government secu-
rities broker or dealer.

(c) Government security has the same
meaning as this term has in section
3(a)(42) of the Securities Exchange Act
of 1934 (15 U.S.C. 78c(a)(42)).

(d) Non-institutional customer means
any customer other than:

(1) A bank, savings association, in-
surance company, or registered invest-
ment company;

(2) An investment adviser registered
under section 203 of the Investment Ad-
visers Act of 1940 (15 U.S.C. 80b–3); or

(3) Any entity (whether a natural
person, corporation, partnership, trust,
or otherwise) with total assets of at
least $50 million.

§ 13.3 Business conduct.
A bank that is a government securi-

ties broker or dealer shall observe high
standards of commercial honor and
just and equitable principles of trade in
the conduct of its business as a govern-
ment securities broker or dealer.

§ 13.4 Recommendations to customers.
In recommending to a customer the

purchase, sale or exchange of a govern-
ment security, a bank that is a govern-
ment securities broker or dealer shall
have reasonable grounds for believing
that the recommendation is suitable
for the customer upon the basis of the
facts, if any, disclosed by the customer
as to the customer’s other security

holdings and as to the customer’s fi-
nancial situation and needs.

§ 13.5 Customer information.

Prior to the execution of a trans-
action recommended to a non-institu-
tional customer, a bank that is a gov-
ernment securities broker or dealer
shall make reasonable efforts to obtain
information concerning:

(a) The customer’s financial status;
(b) The customer’s tax status;
(c) The customer’s investment objec-

tives; and
(d) Such other information used or

considered to be reasonable by the
bank in making recommendations to
the customer.

INTERPRETATIONS

§ 13.100 Obligations concerning insti-
tutional customers.

(a) As a result of broadened authority
provided by the Government Securities
Act Amendments of 1993 (15 U.S.C. 78o–
3 and 78o–5), the OCC is adopting sales
practice rules for the government secu-
rities market, a market with a particu-
larly broad institutional component.
Accordingly, the OCC believes it is ap-
propriate to provide further guidance
to banks on their suitability obliga-
tions when making recommendations
to institutional customers.

(b) The OCC’s suitability rule (§ 13.4)
is fundamental to fair dealing and is
intended to promote ethical sales prac-
tices and high standards of professional
conduct. Banks’ responsibilities in-
clude having a reasonable basis for rec-
ommending a particular security or
strategy, as well as having reasonable
grounds for believing the recommenda-
tion is suitable for the customer to
whom it is made. Banks are expected
to meet the same high standards of
competence, professionalism, and good
faith regardless of the financial cir-
cumstances of the customer.

(c) In recommending to a customer
the purchase, sale, or exchange of any
government security, the bank shall
have reasonable grounds for believing
that the recommendation is suitable
for the customer upon the basis of the
facts, if any, disclosed by the customer
as to the customer’s other security
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1 The interpretation in this section does
not address the obligation related to suit-
ability that requires that a bank have ‘‘* * *
a ‘reasonable basis’ to believe that the rec-
ommendation could be suitable for at least
some customers.’’ In the Matter of the Appli-
cation of F.J. Kaufman and Company of Vir-
ginia and Frederick J. Kaufman, Jr., 50 SEC 164
(1989).

2 See footnote 1 in paragraph (d) of this sec-
tion.

holdings and financial situation and
needs.

(d) The interpretation in this section
concerns only the manner in which a
bank determines that a recommenda-
tion is suitable for a particular institu-
tional customer. The manner in which
a bank fulfills this suitability obliga-
tion will vary, depending on the nature
of the customer and the specific trans-
action. Accordingly, the interpretation
in this section deals only with guid-
ance regarding how a bank may fulfill
customer-specific suitability obliga-
tions under § 13.4.1

(e) While it is difficult to define in
advance the scope of a bank’s suit-
ability obligation with respect to a spe-
cific institutional customer trans-
action recommended by a bank, the
OCC has identified certain factors that
may be relevant when considering com-
pliance with § 13.4. These factors are
not intended to be requirements or the
only factors to be considered but are
offered merely as guidance in deter-
mining the scope of a bank’s suit-
ability obligations.

(f) The two most important consider-
ations in determining the scope of a
bank’s suitability obligations in mak-
ing recommendations to an institu-
tional customer are the customer’s ca-
pability to evaluate investment risk
independently and the extent to which
the customer is exercising independent
judgement in evaluating a bank’s rec-
ommendation. A bank must determine,
based on the information available to
it, the customer’s capability to evalu-
ate investment risk. In some cases, the
bank may conclude that the customer
is not capable of making independent
investment decisions in general. In
other cases, the institutional customer
may have general capability, but may
not be able to understand a particular
type of instrument or its risk. This is
more likely to arise with relatively
new types of instruments, or those

with significantly different risk or vol-
atility characteristics than other in-
vestments generally made by the insti-
tution. If a customer is either gen-
erally not capable of evaluating invest-
ment risk or lacks sufficient capability
to evaluate the particular product, the
scope of a bank’s customer-specific ob-
ligations under § 13.4 would not be di-
minished by the fact that the bank was
dealing with an institutional customer.
On the other hand, the fact that a cus-
tomer initially needed help under-
standing a potential investment need
not necessarily imply that the cus-
tomer did not ultimately develop an
understanding and make an inde-
pendent investment decision.

(g) A bank may conclude that a cus-
tomer is exercising independent judge-
ment if the customer’s investment de-
cision will be based on its own inde-
pendent assessment of the opportuni-
ties and risks presented by a potential
investment, market factors and other
investment considerations. Where the
bank has reasonable grounds for con-
cluding that the institutional customer
is making independent investment de-
cisions and is capable of independently
evaluating investment risk, then a
bank’s obligations under § 13.4 for a
particular customer are fulfilled.2
Where a customer has delegated deci-
sion-making authority to an agent,
such as an investment advisor or a
bank trust department, the interpreta-
tion in this section shall be applied to
the agent.

(h) A determination of capability to
evaluate investment risk independ-
ently will depend on an examination of
the customer’s capability to make its
own investment decisions, including
the resources available to the customer
to make informed decisions. Relevant
considerations could include:

(1) The use of one or more consult-
ants, investment advisers, or bank
trust departments;

(2) The general level of experience of
the institutional customer in financial
markets and specific experience with
the type of instruments under consid-
eration;
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(3) The customer’s ability to under-
stand the economic features of the se-
curity involved;

(4) The customer’s ability to inde-
pendently evaluate how market devel-
opments would affect the security; and

(5) The complexity of the security or
securities involved.

(i) A determination that a customer
is making independent investment de-
cisions will depend on the nature of the
relationship that exists between the
bank and the customer.

Relevant considerations could in-
clude:

(1) Any written or oral understanding
that exists between the bank and the
customer regarding the nature of the
relationship between the bank and the
customer and the services to be ren-
dered by the bank;

(2) The presence or absence of a pat-
tern of acceptance of the bank’s rec-
ommendations;

(3) The use by the customer of ideas,
suggestions, market views and infor-
mation obtained from other govern-
ment securities brokers or dealers or
market professionals, particularly
those relating to the same type of secu-
rities; and

(4) The extent to which the bank has
received from the customer current
comprehensive portfolio information in
connection with discussing rec-
ommended transactions or has not
been provided important information
regarding its portfolio or investment
objectives.

(j) Banks are reminded that these
factors are merely guidelines that will
be utilized to determine whether a
bank has fulfilled its suitability obliga-
tion with respect to a specific institu-
tional customer transaction and that
the inclusion or absence of any of these
factors is not dispositive of the deter-
mination of suitability. Such a deter-
mination can only be made on a case-
by-case basis taking into consideration
all the facts and circumstances of a
particular bank/customer relationship,
assessed in the context of a particular
transaction.

(k) For purposes of the interpretation
in this section, an institutional cus-
tomer shall be any entity other than a
natural person. In determining the ap-
plicability of the interpretation in this

section to an institutional customer,
the OCC will consider the dollar value
of the securities that the institutional
customer has in its portfolio and/or
under management. While the interpre-
tation in this section is potentially ap-
plicable to any institutional customer,
the guidance contained in this section
is more appropriately applied to an in-
stitutional customer with at least $10
million invested in securities in the ag-
gregate in its portfolio and/or under
management.

PART 14—CONSUMER PROTECTION
IN SALES OF INSURANCE

Sec.
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APPENDIX A TO PART 14—CONSUMER GRIEV-
ANCE PROCESS

AUTHORITY: 12 U.S.C. 1 et seq., 24(Seventh),
92, 93a, 1818, and 1831x.

SOURCE: 65 FR 75839, Dec. 4, 2000, unless
otherwise noted.

§ 14.10 Purpose and scope.

(a) General rule. This part establishes
consumer protections in connection
with retail sales practices, solicita-
tions, advertising, or offers of any in-
surance product or annuity to a con-
sumer by:

(1) Any national bank; or
(2) Any other person that is engaged

in such activities at an office of the
bank or on behalf of the bank.

(b) Application to operating subsidi-
aries. For purposes of § 5.34(e)(3) of this
chapter, an operating subsidiary is sub-
ject to this part only to the extent that
it sells, solicits, advertises, or offers
insurance products or annuities at an
office of a bank or on behalf of a bank.

§ 14.20 Definitions.

As used in this part:
(a) Affiliate means a company that

controls, is controlled by, or is under
common control with another com-
pany.
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