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a case where no hearing has been re-
quested, the OTS shall grant or deny
the request for reinstatement and no-
tify the Respondent of the OTS’s deci-
sion. If the OTS denies the request for
reinstatement, the OTS shall set forth
in the notification the reasons for the
OTS’s action.

[57 FR 44903, Sept. 29, 1992, as amended at 60
FR 66719, Dec. 26, 1995]

§ 565.10 Enforcement of directives.
(a) Judicial remedies. Whenever a sav-

ings association or company that con-
trols a savings association fails to com-
ply with a directive issued under sec-
tion 38, the OTS may seek enforcement
of the directive in the appropriate
United States district court pursuant
to section 8(i)(1) of the FDI Act.

(b) Administrative remedies—(1) Failure
to comply with directive. Pursuant to
section 8(i)(2)(A) of the FDI Act, the
OTS may assess a civil money penalty
against any savings association or
company that controls a savings asso-
ciation that violates or otherwise fails
to comply with any final directive
issued under section 38 and against any
institution-affiliated party who par-
ticipates in such violation or non-
compliance.

(2) Failure to implement capital restora-
tion plan. The failure of a savings asso-
ciation to implement a capital restora-
tion plan required under section 38, or
this part, or the failure of a company
having control of a savings association
to fulfill a guarantee of a capital res-
toration plan made pursuant to section
38(e)(2) of the FDI Act shall subject the
savings association or company to the
assessment of civil money penalties
pursuant to section 8(i)(2)(A) of the
FDI Act.

(c) Other enforcement action. In addi-
tion to the actions described in para-
graphs (a) and (b) of this section, the
OTS may seek enforcement of the pro-
visions of section 38 or this part
through any other judicial or adminis-
trative proceeding authorized by law.

PART 567—CAPITAL

Sec.
567.1 Definitions.
567.2 Minimum regulatory capital require-

ment.

567.3 lndividual minimum capital require-
ments.

567.4 Capital directives.
567.5 Components of capital.
567.6 Risk-based capital credit risk-weight

categories.
567.7 Interest-rate risk component.
567.8 Leverage ratio.
567.9 Tangible capital requirement.
567.10 Consequences of failure to meet cap-

ital requirements.
567.11 Reservation of authority.
567.12 Intangible assets, servicing assets,

and credit-enhancing interest-only
strips.

567.13 Obligations of acquirors of savings as-
sociations to maintain capital.

567.14–567.19 [Reserved]

AUTHORITY: 12 U.S.C. 1462, 1462a, 1463, 1464,
1467a, 1828 (note).

SOURCE: 54 FR 49649, Nov. 30, 1989, unless
otherwise noted.

§ 567.1 Definitions.
For purposes of this part:
Adjusted total assets. The term ad-

justed total assets means:
(1) A savings association’s total as-

sets as that term is defined in this sec-
tion;

(2) Plus
(i) The prorated assets of any includ-

able subsidiary in which the savings as-
sociation has a minority ownership in-
terest that is not consolidated under
generally accepted accounting prin-
ciples; and

(ii) The remaining goodwill (FSLIC
Capital Contributions) resulting from
prior regulatory accounting practices
as provided in the definition of quali-
fying supervisory goodwill in this sec-
tion;

(3) Minus
(i) Assets not included in the applica-

ble capital standard except for those
subject to paragraphs (3)(ii) and (3)(iii)
of this definition;

(ii) Investments in any includable
subsidiary in which a savings associa-
tion has a minority interest;

(iii) Investments in any subsidiary
subject to consolidation under para-
graph (2)(ii) of this definition; and

(iv) For purposes of determining core
capital, qualifying supervisory good-
will.

Cash items in the process of collection.
The term cash items in the process of col-
lection means checks or drafts in the
process of collection that are drawn on
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another depository institution, includ-
ing a central bank, and that are pay-
able immediately upon presentation;
U.S. Government checks that are
drawn on the United States Treasury
or any other U.S. Government or Gov-
ernment-sponsored agency and that are
payable immediately upon presen-
tation; broker’s security drafts and
commodity or bill-of-lading drafts pay-
able immediately upon presentation;
and unposted debits.

Commitment. The term commitment
means any arrangement that obligates
a savings association to:

(1) Purchase loans or securities; or
(2) Extend credit in the form of loans

or leases, participations in loans or
leases, overdraft facilities, revolving
credit facilities, or similar trans-
actions.

Common stockholders’ equity. The term
common stockholders’ equity means com-
mon stock, common stock surplus, re-
tained earnings, and adjustments for
the cumulative effect of foreign cur-
rency translation, less net unrealized
losses on available-for-sale equity secu-
rities with readily determinable fair
values.

Conditional guarantee. The term con-
ditional guarantee means a contingent
obligation of the United States Govern-
ment or its agencies, the validity of
which to the beneficiary is dependent
upon some affirmative action—e.g.,
servicing requirements—on the part of
the beneficiary of the guarantee or a
third party.

Credit derivative. The term credit de-
rivative means a contract that allows
one party (the protection purchaser) to
transfer the credit risk of an asset or
off-balance sheet credit exposure to an-
other party (the protection provider).
The value of a credit derivative is de-
pendent, at least in part, on the credit
performance of a ‘‘referenced asset.’’

Credit-enhancing interest-only strip. (1)
The term credit-enhancing interest-only
strip means an on-balance sheet asset
that, in form or in substance:

(i) Represents the contractual right
to receive some or all of the interest
due on transferred assets; and

(ii) Exposes the savings association
to credit risk directly or indirectly as-
sociated with the transferred assets
that exceeds its pro rata share of the

savings association’s claim on the as-
sets whether through subordination
provisions or other credit enhancement
techniques.

(2) OTS reserves the right to identify
other cash flows or related interests as
a credit-enhancing interest-only strip.
In determining whether a particular in-
terest cash flow functions as a credit-
enhancing interest-only strip, OTS will
consider the economic substance of the
transaction.

Credit-enhancing representations and
warranties. (1) The term credit-enhanc-
ing representations and warranties means
representations and warranties that
are made or assumed in connection
with a transfer of assets (including
loan servicing assets) and that obligate
a savings association to protect inves-
tors from losses arising from credit
risk in the assets transferred or loans
serviced.

(2) Credit-enhancing representations
and warranties include promises to
protect a party from losses resulting
from the default or nonperformance of
another party or from an insufficiency
in the value of the collateral.

(3) Credit-enhancing representations
and warranties do not include:

(i) Early-default clauses and similar
warranties that permit the return of,
or premium refund clauses covering,
qualifying mortgage loans for a period
not to exceed 120 days from the date of
transfer. These warranties may cover
only those loans that were originated
within one year of the date of the
transfer;

(ii) Premium refund clauses covering
assets guaranteed, in whole or in part,
by the United States government, a
United States government agency, or a
United States government-sponsored
enterprise, provided the premium re-
fund clause is for a period not to exceed
120 days from the date of transfer; or

(iii) Warranties that permit the re-
turn of assets in instances of fraud,
misrepresentation or incomplete docu-
mentation.

Depository institution. The term do-
mestic depository institution means a fi-
nancial institution that engages in the
business of banking; that is recognized
as a bank by the bank supervisory or
monetary authorities of the country of
its incorporation and the country of its
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principal banking operations; that re-
ceives deposits to a substantial extent
in the regular course of business; and
that has the power to accept demand
deposits. In the United States, this def-
inition encompasses all federally in-
sured offices of commercial banks, mu-
tual and stock savings banks, savings
or building and loan associations
(stock and mutual), cooperative banks,
credit unions, and international bank-
ing facilities of domestic depository in-
stitutions. Bank holding companies
and savings and loan holding compa-
nies are excluded from this definition.
For the purposes of assigning risk
weights, the differentiation between
OECD depository institutions and non-
OECD depository institutions is based
on the country of incorporation.
Claims on branches and agencies of for-
eign banks located in the United States
are to be categorized on the basis of
the parent bank’s country of incorpora-
tion.

Direct credit substitute. The term direct
credit substitute means an arrangement
in which a savings association as-
sumes, in form or in substance, credit
risk associated with an on-or off-bal-
ance sheet asset or exposure that was
not previously owned by the savings
association (third-party asset) and the
risk assumed by the savings associa-
tion exceeds the pro rata share of the
savings association’s interest in the
third-party asset. If a savings associa-
tion has no claim on the third-party
asset, then the savings association’s
assumption of any credit risk is a di-
rect credit substitute. Direct credit
substitutes include:

(1) Financial standby letters of credit
that support financial claims on a
third party that exceed a savings asso-
ciation’s pro rata share in the financial
claim;

(2) Guarantees, surety arrangements,
credit derivatives, and similar instru-
ments backing financial claims that
exceed a savings association’s pro rata
share in the financial claim;

(3) Purchased subordinated interests
that absorb more than their pro rata
share of losses from the underlying as-
sets;

(4) Credit derivative contracts under
which the savings association assumes

more than its pro rata share of credit
risk on a third-party asset or exposure;

(5) Loans or lines of credit that pro-
vide credit enhancement for the finan-
cial obligations of a third party;

(6) Purchased loan servicing assets if
the servicer is responsible for credit
losses or if the servicer makes or as-
sumes credit-enhancing representa-
tions and warranties with respect to
the loans serviced. Servicer cash ad-
vances as defined in this section are
not direct credit substitutes; and

(7) Clean-up calls on third party as-
sets. However, clean-up calls that are
10 percent or less of the original pool
balance and that are exercisable at the
option of the savings association are
not direct credit substitutes.

Eligible savings association. (1) The
term eligible savings association means a
savings association with respect to
which the Director of the Office of
Thrift Supervision has determined, on
the basis of information available at
the time, that:

(i) The savings association’s manage-
ment appears to be competent;

(ii) The savings association, as cer-
tified by its Board of Directors, is in
substantial compliance with all appli-
cable statutes, regulations, orders and
written agreements and directives; and

(iii) The savings association’s man-
agement, as certified by its Board of
Directors, has not engaged in insider
dealing, speculative practices, or any
other activities that have or may jeop-
ardize the association’s safety and
soundness or contributed to impairing
the association’s capital.

(2) Savings associations, for purposes
of this paragraph, will be deemed to be
eligible unless the Director makes a
determination otherwise or notifies the
savings association of its intent to con-
duct either an informal or formal ex-
amination to determine eligibility and
provides written notification thereof to
the savings association.

Equity investments. (1) The term equity
investments includes investments in eq-
uity securities and real property that
would be considered an equity invest-
ment under generally accepted ac-
counting principles.

(2)(i) The term equity securities means
any:
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(A) Stock, certificate of interest of
participation in any profit-sharing
agreement, collateral trust certificate
or subscription, preorganization cer-
tificate or subscription, transferable
share, investment contract, or voting
trust certificate; or

(B) In general, any interest or instru-
ment commonly known as an equity
security; or

(C) Loans having profit sharing fea-
tures which generally accepted ac-
counting principles would reclassify as
equity securities; or

(D) Any security immediately con-
vertible at the option of the holder
without payment of substantial addi-
tional consideration into such a secu-
rity; or

(E) Any security carrying any war-
rant or right to subscribe to or pur-
chase such a security; or

(F) Any certificate of interest or par-
ticipation in, temporary or Interim
certificate for, or receipt for any of the
foregoing or any partnership interest;
or

(G) Investments in equity securities
and loans or advances to and guaran-
tees issued on behalf of partnerships or
joint ventures in which a savings asso-
ciation holds an interest in real prop-
erty under generally accepted account-
ing principles.

(ii) The term equity securities does not
include investments in a subsidiary as
that term is defined in this section, eq-
uity investments that are permissible
for national banks, ownership interests
in pools of assets that are risk-weight-
ed in accordance with § 567.6(a)(1)(vi) of
this part, or the stock of Federal Home
Loan Banks or Federal Reserve Banks.

(3) For purposes of this part, the
term equity investments in real property
does not include interests in real prop-
erty that are primarily used or in-
tended to be used by the savings asso-
ciation, its subsidiaries, or its affili-
ates as offices or related facilities for
the conduct of its business.

(4) In addition, for purposes of this
part, the term equity investments in real
property does not include interests in
real property that are acquired in sat-
isfaction of a debt previously con-
tracted in good faith or acquired in
sales under judgments, decrees, or
mortgages held by the savings associa-

tion, provided that the property is not
intended to be held for real estate in-
vestment purposes but is expected to
be disposed of within five years or a
longer period approved by the Office.

Exchange rate contracts. The term ex-
change rate contracts includes cross-cur-
rency interest rate swaps; forward for-
eign exchange rate contracts; currency
options purchased; and any similar in-
strument that, in the opinion of the Of-
fice, may give rise to similar risks.

Face amount. The term face amount
means the notational principal, or face
value, amount of an off-balance sheet
item or the amortized cost of an on-
balance sheet asset.

Financial asset. The term financial
asset means cash or other monetary in-
strument, evidence of debt, evidence of
an ownership interest in an entity, or a
contract that conveys a right to re-
ceive or exchange cash or another fi-
nancial instrument from another
party.

Financial standby letter of credit. The
term financial standby letter of credit
means a letter of credit or similar ar-
rangement that represents an irrev-
ocable obligation to a third-party bene-
ficiary:

(1) To repay money borrowed by, or
advanced to, or for the account of, a
second party (the account party); or

(2) To make payment on behalf of the
account party, in the event that the
account party fails to fulfill its obliga-
tion to the beneficiary.

Includable subsidiary. The term in-
cludable subsidiary means a subsidiary
of a savings association that is:

(1) Engaged solely in activities not
impermissible for a national bank;

(2) Engaged in activities not permis-
sible for a national bank, but only if
acting solely as agent for its customers
and such agency position is clearly
documented in the savings associa-
tion’s files;

(3) Engaged solely in mortgage-bank-
ing activities;

(4)(i) Itself an insured depository in-
stitution or a company the sole invest-
ment of which is an insured depository
institution, and

(ii) Was acquired by the parent sav-
ings association prior to May 1, 1989; or

(5) A subsidiary of any Federal sav-
ings association existing as a Federal
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savings association on August 9, 1989
that

(i) Was chartered prior to October 15,
1982, as a savings bank or a cooperative
bank under State law, or

(ii) Acquired its principal assets from
an association that was chartered prior
to October 15, 1982, as a savings bank or
a cooperative bank under State law.

Intangible assets. The term intangible
assets means assets considered to be in-
tangible assets under generally accept-
ed accounting principles. These assets
include, but are not limited to, good-
will, core deposit premiums, purchased
credit card relationships, and favorable
leaseholds. Servicing assets are not in-
tangible assets, and interest-only
strips receivable and other nonsecurity
financial instruments are not intan-
gible assets under this definition.

Interest-rate contracts. The term inter-
est-rate contracts includes single cur-
rency interest-rate swaps; basis swaps;
forward rate agreements; interest-rate
options purchased; forward forward de-
posits accepted; and any other instru-
ment that, in the opinion of the Office,
may give rise to similar risks, includ-
ing when-issued securities.

Mortgage-related securities. The term
mortgage-related securities means any
mortgage-related qualifying securities
under section 3(a)(41) of the Securities
Exchange Act of 1934, 15 U.S.C.
78c(a)(41), Provided, That the rating re-
quirements of that section shall not be
considered for purposes of this defini-
tion.

Nationally recognized statistical rating
organization (NRSRO). The term nation-
ally recognized statistical rating organiza-
tion means an entity recognized by the
Division of Market Regulation of the
Securities and Exchange Commission
(Commission) as a nationally recog-
nized statistical rating organization
for various purposes, including the
Commission’s uniform net capital re-
quirements for brokers and dealers.

OECD-based country. The term OECD-
based country means a member of the
grouping of countries that are full
members of the Organization of Eco-
nomic Cooperation and Development,
plus countries that have concluded spe-
cial lending arrangements with the
International Monetary Fund (‘‘IMF’’)
associated with the IMF’s capital Gen-

eral Arrangements to Borrow. These
countries are hereinafter referred to as
OECD countries. Public-sector entities in-
clude states, local authorities, and gov-
ernmental subdivisions below the cen-
tral government level in any OECD-
country. The term Central government
means the national governing author-
ity of a country; it includes the depart-
ments of ministries and agencies of the
central government and the central
bank. The U.S. Central Bank includes
the 12 Federal Reserve Banks. The defi-
nition does not include the following:
State, provincial or local governments;
commercial enterprises owned by the
central government, which are entities
engaged in activities involving trade,
commerce or profit that are generally
conducted or performed in the private
sector of the United States economy;
and non-central government entities
whose obligations are guaranteed by
the central government.

Original maturity. The term original
maturity means, with respect to a com-
mitment, the earliest date after a com-
mitment is made on which the commit-
ment is scheduled to expire (i.e., it will
reach its stated maturity and cease to
be binding on either party), Provided,
That either:

(i) The commitment is not subject to
extension or renewal and will actually
expire on its stated expiration date; or

(ii) If the commitment is subject to
extension or renewal beyond its stated
expiration date, the stated expiration
date will be deemed the original matu-
rity only if the extension or renewal
must be based upon terms and condi-
tions independently negotiated in good
faith with the customer at the time of
the extension or renewal and upon a
new, bona fide credit analysis utilizing
current information on financial condi-
tion and trends.

Performance-based standby letter of
credit. The term performance-based
standby letter of credit means any letter
of credit, or similar arrangement, how-
ever named or described, which rep-
resents an irrevocable obligation to the
beneficiary on the part of the issuer to
make payment on account of any de-
fault by a third party in the perform-
ance of a nonfinancial or commercial
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obligation. Such letters of credit in-
clude arrangements backing sub-
contractors’ and suppliers’ perform-
ance, labor and materials contracts,
and construction bids.

Perpetual preferred stock. The term
perpetual preferred stock means pre-
ferred stock without a fixed maturity
date that cannot be redeemed at the
option of the holder, and that has no
other provisions that will require fu-
ture redemption of the issue. For pur-
poses of these instruments, preferred
stock that can be redeemed at the op-
tion of the holder is deemed to have an
‘‘original maturity’’ of the earliest pos-
sible date on which it may be so re-
deemed. Cumulative perpetual pre-
ferred stock is preferred stock where
the dividends accumulate from one pe-
riod to the next. Noncumulative per-
petual preferred stock is preferred
stock where the unpaid dividends are
not carried over to subsequent dividend
periods.

Problem institution. The term problem
institution means a savings association
that, at the time of its acquisition,
merger, purchase of assets or other
business combination with or by an-
other savings association:

(1) Was subject to special regulatory
controls by its primary Federal or
state regulatory authority;

(2) Posed particular supervisory con-
cerns to its primary Federal or state
regulatory authority; or

(3) Failed to meet its regulatory cap-
ital requirement immediately before
the transaction.

Prorated assets. The term prorated as-
sets means the total assets (as deter-
mined in the most recently available
GAAP report but in no event more
than one year old) of a subsidiary (in-
cluding those subsidiaries where the
savings association has a minority in-
terest) multiplied by the savings asso-
ciation’s percentage of ownership of
that subsidiary.

Qualifying mortgage loan. The term
qualifying mortgage loan means a 1–4
family residential first mortgage loan
that is prudently underwritten and is
performing and not more than 90 days
past due with a documented loan-to-
value ratio not exceeding 80 percent (at
origination) unless insured to at least
an 80 percent loan-to-value ratio by

private mortgage insurance provided
by an issuer approved by the Federal
Home Loan Mortgage Corporation or
the Federal National Mortgage Asso-
ciation. Nonqualifying mortgage loans
that are subsequently paid down to a
loan-to-value ratio of less than 80 per-
cent (calculated using value at origina-
tion) may become qualifying loans if
they meet all other requirements for
qualifying mortgages. Loans to indi-
vidual borrowers for the construction
of their own homes may be included as
qualifying mortgage loans. If a savings
association holds the first and junior
lien(s) on a residential property and no
other party holds an intervening lien,
the transaction is treated as a single
loan secured by a first lien for the pur-
poses of determining the loan-to-value
ratio and the appropriate risk weight
under § 567.6(a).

Qualifying multifamily mortgage loan.
(1) The term qualifying multifamily mort-
gage loan means a loan secured by a
first lien on multifamily residential
properties consisting of 5 or more
dwelling units, provided that:

(i) The amortization of principal and
interest occurs over a period of not
more than 30 years;

(ii) The original minimum maturity
for repayment of principal on the loan
is not less than seven years;

(iii) When considering the loan for
placement in a lower risk-weight cat-
egory, all principal and interest pay-
ments have been made on a timely
basis in accordance with its terms for
the preceding year;

(iv) The loan is performing and not 90
days or more past due;

(v) The loan is made by the savings
association in accordance with prudent
underwriting standards; and

(vi) If the interest rate on the loan
does not change over the term of the
loan:

(A) The current loan balance amount
does not exceed 80 percent of the value
of the property securing the loan; and

(B) For the property’s most recent
fiscal year, the ratio of annual net op-
erating income generated by the prop-
erty (before payment of any debt serv-
ice on the loan) to annual debt service
on the loan is not less than 120 percent,
or in the case of cooperative or other
not-for-profit housing projects, the
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property generates sufficient cash
flows to provide comparable protection
to the institution; or

(vii) If the interest rate on the loan
changes over the term of the loan:

(A) The current loan balance amount
does not exceed 75 percent of the value
of the property securing the loan; and

(B) For the property’s most recent
fiscal year, the ratio of annual net op-
erating income generated by the prop-
erty (before payment of any debt serv-
ice on the loan) to annual debt service
on the loan is not less than 115 percent,
or in the case of cooperative or other
not-for-profit housing projects, the
property generates sufficient cash
flows to provide comparable protection
to the institution.

(2) The term qualifying multifamily
mortgage loan also includes a multi-
family mortgage loan that on March
18, 1994 was a first mortgage loan on an
existing property consisting of 5–36
dwelling units with an initial loan-to-
value ratio of not more than 80% where
an average annual occupancy rate of
80% or more of total units had existed
for at least one year, and continues to
meet these criteria.

(3) For purposes of paragraphs (1) (vi)
and (vii) of this definition, the term
value of the property means, at origina-
tion of a loan to purchase a multi-
family property: the lower of the pur-
chase price or the amount of the initial
appraisal, or if appropriate, the initial
evaluation. In cases not involving the
purchase of a multifamily loan, the
value of the property is determined by
the most current appraisal, or if appro-
priate, the most current evaluation.

(4) In cases where a borrower refi-
nances a loan on an existing property,
as an alternative to paragraphs (1) (iii),
(vi), and (vii) of this definition:

(i) All principal and interest pay-
ments on the loan being refinanced
have been made on a timely basis in ac-
cordance with the terms of that loan
for the preceding year; and

(ii) The net income on the property
for the preceding year would support
timely principal and interest payments
on the new loan in accordance with the
applicable debt service requirement.

Qualifying residential construction
loan. (1) The term qualifying residen-
tial construction loan, also referred to

as a residential bridge loan, means a
loan made in accordance with sound
lending principles satisfying the fol-
lowing criteria:

(i) The builder must have substantial
project equity in the home construc-
tion project;

(ii) The residence being constructed
must be a 1–4 family residence sold to
a home purchaser;

(iii) The lending savings association
must obtain sufficient documentation
from a permanent lender (which may
be the construction lender) dem-
onstrating that:

(A) The home buyer intends to pur-
chase the residence; and

(B) Has the ability to obtain a perma-
nent qualifying mortgage loan suffi-
cient to purchase the residence;

(iv) The home purchaser must have
made a substantial earnest money de-
posit;

(v) The construction loan must not
exceed 80 percent of the sales price of
the residence;

(vi) The construction loan must be
secured by a first lien on the lot, resi-
dence under construction, and other
improvements;

(vii) The lending thrift must retain
sufficient undisbursed loan funds
throughout the construction period to
ensure project completion;

(viii) The builder must incur a sig-
nificant percentage of direct costs (i.e.,
the actual costs of land, labor, and ma-
terial) before any drawdown on the
loan;

(ix) If at any time during the life of
the construction loan any of the cri-
teria of this rule are no longer satis-
fied, the association must immediately
recategorize the loan at a 100 percent
risk-weight and must accurately report
the loan in the association’s next quar-
terly Thrift Financial Report;

(x) The home purchaser must intend
that the home will be owner-occupied;

(xi) The home purchaser(s) must be
an individual(s), not a partnership,
joint venture, trust corporation, or any
other entity (including an entity act-
ing as a sole proprietorship) that is
purchasing the home(s) for speculative
purposes; and

(xii) The loan must be performing
and not more than 90 days past due.
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(2) The documentation for each loan
and home sale must be sufficient to
demonstrate compliance with the cri-
teria in paragraph (1) of this definition.
The OTS retains the discretion to de-
termine that any loans not meeting
sound lending principles must be
placed in a higher risk-weight cat-
egory. The OTS also reserves the dis-
cretion to modify these criteria on a
case-by-case basis provided that any
such modifications are not inconsistent
with the safety and soundness objec-
tives of this definition.

Qualifying supervisory goodwill. The
term qualifying supervisory goodwill
means, for eligible savings associa-
tions:

(1) Any unamortized goodwill (FSLIC
Capital Contributions, as reported in
the September 30, 1989 Thrift Financial
Report) that existed on April 12, 1989
resulting from prior regulatory ac-
counting practices less any amortiza-
tion that would have occurred subse-
quent to April 12, 1989 through the cur-
rent reporting period where the amor-
tization is calculated on a straight line
basis over the shorter of 20 years, or
the remaining period for amortization
in effect on April 12, 1989 for regulatory
accounting practices; plus

(2) The lesser of:
(i) Supervisory goodwill as defined in

this section that is included in good-
will that is reflected in the current re-
porting period under generally accept-
ed accounting principles (‘‘GAAP’’); or

(ii)(A) Supervisory goodwill as de-
fined in this section that is included in
goodwill that is reflected in the cur-
rent reporting period under GAAP;

(B) Plus any amortization of the
goodwill in paragraph (2)(ii)(A) of this
definition that occurred subsequent to
April 12, 1989 for GAAP reporting pur-
poses;

(C) Minus the amortization of the
goodwill in paragraph (2)(ii)(A) of this
definition through the current report-
ing period that results when the good-
will is amortized subsequent to April
12, 1989 on a straightline basis over the
shorter of—

(1) 20 years; or
(2) The remaining period for amorti-

zation in effect on April 12, 1989 under
regulatory accounting practices.

Reciprocal holdings of depository insti-
tution instruments. The term reciprocal
holdings of depository institution instru-
ments means cross-holdings or other
formal or informal arrangements in
which two or more depository institu-
tions swap, exchange, or otherwise
agree to hold each other’s capital in-
struments. This definition does not in-
clude holdings of capital instruments
issued by other depository institutions
that were taken in satisfaction of debts
previously contracted, provided that
the reporting savings association has
not held such instruments for more
than five years or a longer period ap-
proved by the Office.

Recourse. The term recourse means a
savings association’s retention, in form
or in substance, of any credit risk di-
rectly or indirectly associated with an
asset it has sold (in accordance with
generally accepted accounting prin-
ciples) that exceeds a pro rata share of
that savings association’s claim on the
asset. If a savings association has no
claim on a asset it has sold, then the
retention of any credit risk is recourse.
A recourse obligation typically arises
when a savings association transfers
assets in a sale and retains an explicit
obligation to repurchase assets or to
absorb losses due to a default on the
payment of principal or interest or any
other deficiency in the performance of
the underlying obligor or some other
party. Recourse may also exist implic-
itly if a savings association provides
credit enhancement beyond any con-
tractual obligation to support assets it
has sold. Recourse obligations include:

(1) Credit-enhancing representations
and warranties made on transferred as-
sets;

(2) Loan servicing assets retained
pursuant to an agreement under which
the savings association will be respon-
sible for losses associated with the
loans serviced. Servicer cash advances
as defined in this section are not re-
course obligations;

(3) Retained subordinated interests
that absorb more than their pro rata
share of losses from the underlying as-
sets;

(4) Assets sold under an agreement to
repurchase, if the assets are not al-
ready included on the balance sheet;
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(5) Loan strips sold without contrac-
tual recourse where the maturity of
the transferred portion of the loan is
shorter than the maturity of the com-
mitment under which the loan is
drawn;

(6) Credit derivatives issued that ab-
sorb more than the savings associa-
tion’s pro rata share of losses from the
transferred assets; and

(7) Clean-up calls on assets the sav-
ings association has sold. However,
clean-up calls that are 10 percent or
less of the original pool balance and
that are exercisable at the option of
the savings association are not re-
course arrangements.

Replacement cost. The term replace-
ment cost means, with respect to inter-
est rate and exchange-rate contracts,
the loss that would be incurred in the
event of a counterparty default, as
measured by the net cost of replacing
the contract at the current market
value. If default would result in a theo-
retical profit, the replacement value is
considered to be zero. This mark-to-
market process must incorporate
changes in both interest rates and
counterparty credit quality.

Residential properties. The term resi-
dential properties means houses, con-
dominiums, cooperative units, and
manufactured homes. This definition
does not include boats or motor homes,
even if used as a primary residence, or
timeshare properties.

Residual characteristics. The term re-
sidual characteristics means interests
similar to a multi-class pay-through
obligation representing the excess cash
flow generated from mortgage collat-
eral over the amount required for the
issue’s debt service and ongoing admin-
istrative expenses or interests pre-
senting similar degrees of interest-
rate/prepayment risk and principal loss
risks.

Residual interest. (1) The term residual
interest means any on-balance sheet
asset that:

(i) Represents an interest (including
a beneficial interest) created by a
transfer that qualifies as a sale (in ac-
cordance with generally accepted ac-
counting principles) of financial assets,
whether through a securitization or
otherwise; and

(ii) Exposes a savings association to
credit risk directly or indirectly asso-
ciated with the transferred asset that
exceeds a pro rata share of that savings
association’s claim on the asset,
whether through subordination provi-
sions or other credit enhancement
techniques.

(2) Residual interests generally in-
clude credit-enhancing interest-only
strips, spread accounts, cash collateral
accounts, retained subordinated inter-
ests (and other forms of
overcollateralization), and similar as-
sets that function as a credit enhance-
ment.

(3) Residual interests further include
those exposures that, in substance,
cause the savings association to retain
the credit risk of an asset or exposure
that had qualified as a residual interest
before it was sold.

(4) Residual interests generally do
not include assets purchased from a
third party. However, a credit-enhanc-
ing interest-only strip that is acquired
in any asset transfer is a residual in-
terest.

Risk participation. The term risk par-
ticipation means a participation in
which the originating party remains
liable to the beneficiary for the full
amount of an obligation (e.g., a direct
credit substitute), notwithstanding
that another party has acquired a par-
ticipation in that obligation.

Risk-weighted assets. The term risk-
weighted assets means the sum total of
risk-weighted on-balance sheet assets
and the total of risk-weighted off-bal-
ance sheet credit equivalent amounts.
These assets are calculated in accord-
ance with § 567.6 of this part.

Securitization. The term securitization
means the pooling and repackaging by
a special purpose entity of assets or
other credit exposures that can be sold
to investors. Securitization includes
transactions that create stratified
credit risk positions whose perform-
ance is dependent upon an underlying
pool of credit exposures, including
loans and commitments.

Servicer cash advance. The term
servicer cash advance means funds that
a residential mortgage servicer ad-
vances to ensure an uninterrupted flow
of payments, including advances made
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1 The OTS reserves the right to review a
savings association’s investment in a sub-
sidiary on a case-by-case basis. If the OTS
determines that such investment is more ap-
propriately treated as an equity security or
an ownership interest in a subsidiary, it will
make such determination regardless of the
percentage of ownership held by the savings
association.

2 Goodwill that has been written off of an
association’s balance sheet for its GAAP fi-
nancial statements or Thrift Financial Re-
port cannot be counted as supervisory good-
will.

to cover foreclosure costs or other ex-
penses to facilitate the timely collec-
tion of the loan. A servicer cash ad-
vance is not a recourse obligation or a
direct credit substitute if:

(1) The servicer is entitled to full re-
imbursement and this right is not sub-
ordinated to other claims on the cash
flows from the underlying asset pool;
or

(2) For any one loan, the servicer’s
obligation to make nonreimbursable
advances is contractually limited to an
insignificant amount of the out-
standing principal amount on that
loan.

State. The term State means any one
of the several states of the United
States of America, the District of Co-
lumbia, Puerto Rico, and the terri-
tories and possessions of the United
States.

Structured financing program. The
term structured financing program
means a program where receivable in-
terests and asset-or mortgage-backed
securities issued by multiple partici-
pants are purchased by a special pur-
pose entity that repackages those ex-
posures into securities that can be sold
to investors. Structured financing pro-
grams allocate credit risk, generally,
between the participants and credit en-
hancement provided to the program.

Subsidiary. The term subsidiary means
any corporation, partnership, business
trust, joint venture, association or
similar organization in which a savings
association directly or indirectly holds
an ownership interest and the assets of
which are consolidated with those of
the savings association for purposes of
reporting under Generally Accepted
Accounting Principles (GAAP). Gen-
erally, these are majority-owned sub-
sidiaries.1 This definition does not in-
clude ownership interests that were
taken in satisfaction of debts pre-
viously contracted, provided that the
reporting association has not held the

interest for more than five years or a
longer period approved by the OTS.

Supervisory goodwill. The term super-
visory goodwill means goodwill 2 result-
ing from the acquisition, merger, con-
solidation, purchase of assets, or other
business combination (if such trans-
action occurred on or before April 12,
1989) of

(1) A savings association where the
fair market value of assets was less
than the fair market value of liabil-
ities at the acquisition date; or

(2) A problem institution.
Tier 1 capital. The term Tier 1 capital

means core capital as computed in ac-
cordance with § 567.5(a) of this part.

Tier 2 capital. The term Tier 2 capital
means supplementary capital as com-
puted in accordance with § 567.5 of this
part.

Total assets. The term total assets
means total assets as would be required
to be reported for consolidated entities
on period-end reports filed with the Of-
fice in accordance with generally ac-
cepted accounting principles.

Traded position. The term traded posi-
tion means a position retained, as-
sumed, or issued in connection with a
securitization that is rated by a
NRSRO, where there is a reasonable ex-
pectation that, in the near future, the
rating will be relied upon by:

(1) Unaffiliated investors to purchase
the security; or

(2) An unaffiliated third party to
enter into a transaction involving the
position, such as a purchase, loan, or
repurchase agreement.

Unconditionally cancelable. The term
unconditionally cancelable means, with
respect to a commitment-type lending
arrangement, that the savings associa-
tion may, at any time, with or without
cause, refuse to advance funds or ex-
tend credit under the facility. In the
case of home equity lines of credit, the
savings association is deemed able to
unconditionally cancel the commit-
ment if it can, at its option, prohibit
additional extensions of credit, reduce
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the line, and terminate the commit-
ment to the full extent permitted by
relevant Federal law.

United States Government or its agen-
cies. The term United States Government
or its agencies means an instrumen-
tality of the U.S. Government whose
debt obligations are fully and explic-
itly guaranteed as to the timely pay-
ment of principal and interest by the
full faith and credit of the United
States Government.

United States Government-sponsored
agency or corporation. The term United
States Government-sponsored agency or
corporation means an agency or cor-
poration originally established or char-
tered to serve public purposes specified
by the United States Congress but
whose obligations are not explicitly
guaranteed by the full faith and credit
of the United States Government.

[54 FR 49649, Nov. 30, 1989, as amended at 57
FR 12709, Apr. 13, 1992; 57 FR 33439, July 29,
1992; 58 FR 15086, Mar. 19, 1993; 59 FR 12810,
Mar. 18, 1994; 60 FR 39232, Aug. 1, 1995; 60 FR
42028, Aug. 15, 1995; 61 FR 66579, Dec. 18, 1996;
62 FR 66263, Dec. 18, 1997; 63 FR 42678, Aug. 10,
1998; 64 FR 10200, Mar. 2, 1999; 66 FR 59661,
Nov. 29, 2001]

§ 567.2 Minimum regulatory capital re-
quirement.

(a) To meet its regulatory capital re-
quirement a savings association must
satisfy each of the following capital
standards:

(1) Risk-based capital requirement. (i) A
savings association’s minimum risk-
based capital requirement shall be an
amount equal to 8% of its risk-weight-
ed assets as measured under § 567.6 of
this part.

(ii) A savings association may not
use supplementary capital to satisfy
this requirement in an amount greater
than 100% of its core capital as defined
in § 567.5 of this part.

(2) Leverage ratio requirement. (i) A
savings association’s minimum lever-
age ratio requirement shall be the
amount set forth in § 567.8 of this part.

(ii) A savings association must sat-
isfy this requirement with core capital
as defined in § 567.5(a) of this part.

(3) Tangible capital requirement. (i) A
savings association’s minimum tan-
gible capital requirement shall be the
amount set forth in § 567.9 of this part.

(ii) A savings association must sat-
isfy this requirement with tangible
capital as defined in § 567.9 of this part
in an amount not less than 1.5% of its
adjusted total assets.

(b) [Reserved]
(c) Savings associations are expected

to maintain compliance with all of
these standards at all times.

[54 FR 49649, Nov. 30, 1989, as amended at 57
FR 33440, July 29, 1992; 58 FR 45813, Aug. 31,
1993; 62 FR 66263, Dec. 18, 1997; 64 FR 10201,
Mar 2, 1999; 66 FR 59663, Nov. 29, 2001]

§ 567.3 Individual minimum capital re-
quirements.

(a) Purpose and scope. The rules and
procedures specified in this section
apply to the establishment of an indi-
vidual minimum capital requirement
for a savings association that varies
from the requirement that would oth-
erwise apply to the savings association
under § 567.2 of this part. Pursuant to 12
U.S.C. 1464(s), the OTS may establish
such individual minimum capital re-
quirements for savings associations as
it deems necessary or appropriate on a
case-by-case basis in light of the par-
ticular circumstances of each savings
association.

(b) Appropriate considerations for es-
tablishing individual minimum capital re-
quirements. Minimum capital levels
higher than those required under § 567.2
may be appropriate for individual sav-
ings associations. Increased individual
minimum capital requirements may be
established upon a determination that
the savings association’s capital is or
may become inadequate in view of its
circumstances. For example, higher
capital levels may be appropriate for:

(1) A savings association receiving
special supervisory attention;

(2) A savings association that has or
is expected to have losses resulting in
capital inadequacy;

(3) A savings association that has a
high degree of exposure to interest rate
risk, prepayment risk, credit risk, con-
centration of credit risk, certain risks
arising from nontraditional activities,
or similar risks; or a high proportion of
off-balance sheet risk, especially stand-
by letters of credit;

(4) A savings association that has
poor liquidity or cash flow;
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(5) A savings association growing, ei-
ther internally or through acquisi-
tions, at such a rate that supervisory
problems are presented that are not
dealt with adequately by other Office
regulations or other guidance;

(6) A savings association that may be
adversely affected by the activities or
condition of its holding company, affil-
iate(s), subsidiaries, or other persons or
savings associations with which it has
significant business relationships, in-
cluding concentrations of credit;

(7) A savings association with a port-
folio reflecting weak credit quality or
a significant likelihood of financial
loss, or that has loans in nonper-
forming status or on which borrowers
fail to comply with repayment terms;

(8) A savings association that has in-
adequate underwriting policies, stand-
ards, or procedures for its loans and in-
vestments; or

(9) A savings association that has a
record of operational losses that ex-
ceeds the average of other, similarly
situated savings associations; has man-
agement deficiencies, including failure
to adequately monitor and control fi-
nancial and operating risks, particu-
larly the risks presented by concentra-
tions of credit and nontraditional ac-
tivities; or has a poor record of super-
visory compliance.

(c) Standards for determination of ap-
propriate individual minimum capital re-
quirements. The appropriate minimum
capital level for an individual savings
association cannot be determined sole-
ly through the application of a rigid
mathematical formula or wholly objec-
tive criteria. The decision is nec-
essarily based, in part, on subjective
judgment grounded in agency exper-
tise. The factors to be considered in the
determination will vary in each case
and may include, for example:

(1) The conditions or circumstances
leading to the determination that a
higher minimum capital requirement
is appropriate or necessary for the sav-
ings association;

(2) The exigency of those cir-
cumstances or potential problems;

(3) The overall condition, manage-
ment strength, and future prospects of
the savings association and, if applica-
ble, its holding company, subsidiaries,
and affiliates;

(4) The savings association’s liquid-
ity, capital and other indicators of fi-
nancial stability, particularly as com-
pared with those of similarly situated
savings associations; and

(5) The policies and practices of the
savings association’s directors, offi-
cers, and senior management as well as
the internal control and internal audit
systems for implementation of such
adopted policies and practices.

(d) Procedures—(1) Notification. When
the OTS determines that a minimum
capital requirement different from that
set forth in § 567.2 of this part is nec-
essary or appropriate for a particular
savings association, it shall notify the
savings association in writing of its
proposed individual minimum capital
requirement; the schedule for compli-
ance with the new requirement; and
the specific causes for determining
that the higher individual minimum
capital requirement is necessary or ap-
propriate for the savings association.
The OTS shall forward the notifying
letter to the appropriate state super-
visor if a state-chartered savings asso-
ciation would be subject to an indi-
vidual minimum capital requirement.

(2) Response. (i) The response shall in-
clude any information that the savings
association wants the OTS to consider
in deciding whether to establish or to
amend an individual minimum capital
requirement for the savings associa-
tion, what the individual capital re-
quirement should be, and, if applicable,
what compliance schedule is appro-
priate for achieving the required cap-
ital level. The responses of the savings
association and appropriate state su-
pervisor must be in writing and must
be delivered to the OTS within 30 days
after the date on which the notifica-
tion was received. Such response must
be filed in accordance with §§ 516.30 and
516.40 of this chapter. The OTS may ex-
tend the time period for good cause.
The time period for response by the in-
sured savings association may be
shortened for good cause:

(A) When, in the opinion of the OTS,
the condition of the savings associa-
tion so requires, and the OTS informs
the savings association of the short-
ened response period in the notice;

(B) With the consent of the savings
association; or
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(C) When the savings association al-
ready has advised the OTS that it can-
not or will not achieve its applicable
minimum capital requirement.

(ii) Failure to respond within 30 days,
or such other time period as may be
specified by the OTS, may constitute a
waiver of any objections to the pro-
posed individual minimum capital re-
quirement or to the schedule for com-
plying with it, unless the OTS has pro-
vided an extension of the response pe-
riod for good cause.

(3) Decision. After expiration of the
response period, the OTS shall decide
whether or not he believes the proposed
individual minimum capital require-
ment should be established for the sav-
ings association, or whether that pro-
posed requirement should be adopted in
modified form, based on a review of the
savings association’s response and
other relevant information. The OTS’s
decision shall address comments re-
ceived within the response period from
the savings association and the appro-
priate state supervisor (if a state-char-
tered savings association is involved)
and shall state the level of capital re-
quired, the schedule for compliance
with this requirement, and any specific
remedial action the savings association
could take to eliminate the need for
continued applicability of the indi-
vidual minimum capital requirement.
The OTS shall provide the savings as-
sociation and the appropriate state su-
pervisor (if a state-chartered savings
association is involved) with a written
decision on the individual minimum
capital requirement, addressing the
substantive comments made by the
savings association and setting forth
the decision and the basis for that deci-
sion. Upon receipt of this decision by
the savings association, the individual
minimum capital requirement becomes
effective and binding upon the savings
association. This decision represents
final agency action.

(4) Failure to comply. Failure to sat-
isfy an individual minimum capital re-
quirement, or to meet any required in-
cremental additions to capital under a
schedule for compliance with such an
individual minimum capital require-
ment, shall constitute a legal basis for
issuing a capital directive pursuant to
§ 567.4 of this part.

(5) Change in circumstances. If, after a
decision is made under paragraph (d)(3)
of this section, there is a change in the
circumstances affecting the savings as-
sociation’s capital adequacy or its abil-
ity to reach its required minimum cap-
ital level by the specified date, OTS
may amend the individual minimum
capital requirement or the savings as-
sociation’s schedule for such compli-
ance. The OTS may decline to consider
a savings association’s request for such
changes that are not based on a signifi-
cant change in circumstances or that
are repetitive or frivolous. Pending the
OTS’s reexamination of the original
decision, that original decision and any
compliance schedule established there-
under shall continue in full force and
effect.

[54 FR 49649, Nov. 30, 1989, as amended at 55
FR 13516, Apr. 11, 1990; 57 FR 14335, 14348, Apr.
20, 1992; 59 FR 64564, Dec. 15, 1994; 60 FR 66719,
Dec. 26, 1995; 66 FR 13009, Mar. 2, 2001]

§ 567.4 Capital directives.
(a) Issuance of a Capital Directive—(1)

Purpose. In addition to any other ac-
tion authorized by law, the Office may
issue a capital directive to a savings
association that does not have an
amount of capital satisfying its min-
imum capital requirement. Issuance of
such a capital directive may be based
on a savings association’s noncompli-
ance with a capital requirement estab-
lished under § 567.2, § 567.3, by a written
agreement under 12 U.S.C. 1464(s), or as
a condition for approval of an applica-
tion. A capital directive may order a
savings association to:

(i) Achieve its minimum capital re-
quirement by a specified date;

(ii) Adhere to the compliance sched-
ule for achieving its individual min-
imum capital requirement;

(iii) Submit and adhere to a capital
plan acceptable to the Office describing
the means and a time schedule by
which the savings association shall
reach its required capital level;

(iv) Take other action, including but
not limited to, reducing the savings as-
sociation’s assets or its rate of liability
growth, or imposing restrictions on the
savings association’s payment of divi-
dends, in order to cause the savings as-
sociation to reach its required capital
level;
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(v) Take any action authorized under
§ 567.10(e); or

(vi) Take a combination of any of
these actions.

A capital directive issued under this
section, including a plan submitted
pursuant to a capital directive, is en-
forceable under 12 U.S.C. 1818 in the
same manner and to the same extent as
an effective and outstanding cease and
desist order which has become final
under 12 U.S.C. 1818.

(2) Notice of intent to issue capital di-
rective. The OTS will determine wheth-
er to initiate the process of issuing a
capital directive. The OTS will notify a
savings association in writing by reg-
istered mail of its intention to issue a
capital directive. If a state-chartered
savings association is involved, the
OTS will also notify and solicit com-
ment from the appropriate state super-
visor. The notice will state:

(i) The reasons for issuance of the
capital directive and

(ii) The proposed contents of the cap-
ital directive.

(3) Response to notice of intent. (i) A
savings association may respond to the
notice of intent by submitting its own
compliance plan, or may propose an al-
ternative plan. The response should
also include any information that the
savings association wishes the OTS to
consider in deciding whether to issue a
capital directive. The appropriate state
supervisor may also submit a response.
These responses must be in writing and
be delivered within 30 days after the re-
ceipt of the notices. Such responses
must be filed in accordance with
§§ 516.30 and 516.40 of this chapter. In its
discretion, the Office may extend the
time period for the response for good
cause. The Office may, for good cause,
shorten the 30-day time period for re-
sponse by the insured savings
assocation:

(A) When, in the opinion of the Of-
fice, the condition of the savings asso-
ciation so requires, and the Office in-
forms the savings association of the
shortened response period in the no-
tice;

(B) With the consent of the savings
association; or

(C) When the savings association al-
ready has advised the Office that it

cannot or will not achieve its applica-
ble minimum capital requirement.

(ii) Failure to respond within 30 days
of receipt, or such other time period as
may be specified by the Office, may
constitute a waiver of any objections
to the capital directive unless the Of-
fice grants an extension of the time pe-
riod for good cause.

(4) Decision. After the closing date of
the savings association’s response pe-
riod, or upon receipt of the savings as-
sociation’s response, if earlier, the Of-
fice shall consider the savings associa-
tion’s response and may seek addi-
tional information or clarification of
the response. Thereafter, the Office
will determine whether or not to issue
a capital directive and, if one is to be
issued, whether it should be as origi-
nally proposed or in modified form.

(5) Service and effectiveness. (i) Upon
issuance, a capital directive will be
served upon the savings association. It
will include or be accompanied by a
statement of reasons for its issuance
and shall address the responses re-
ceived during the response period.

(ii) A capital directive shall become
effective upon the expiration of 30 days
after service upon the savings associa-
tion, unless the Office determines that
a shorter effective period is necessary
either on account of the public interest
or in order to achieve the capital direc-
tive’s purpose. If the savings associa-
tion has consented to issuance of the
capital directive, it may become effec-
tive immediately. A capital directive
shall remain in effect and enforceable
unless, and then only to the extent
that, it is stayed, modified, or termi-
nated by the Office.

(6) Change in circumstances. Upon a
change in circumstances, a savings as-
sociation may submit a request to the
OTS to reconsider the terms of the cap-
ital directive or consider changes in
the savings association’s capital plan
issued under a directive for the savings
association to achieve its minimum
capital requirement. If the OTS be-
lieves such a change is warranted, the
OTS may modify the savings associa-
tion’s capital requirement or may
refuse to make such modification if it
determines that there are not signifi-
cant changes in circumstances. Pend-
ing a decision on reconsideration, the
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3 Stock issues where the dividend is reset
periodically based on current market condi-
tions and the savings associations’s current
credit rating, including but not limited to,
auction rate, money market or remarketable
preferred stock, are assigned to supple-
mentary capital, regardless of cumulative or
noncumulative characteristics.

4 Stock issued by subsidiaries that may not
be counted by the parent savings association
on the Thrift Financial Report, likewise
shall not be considered in calculating cap-
ital. For example, preferred stock issued by
a savings association or a subsidiary that is,
in effect, collateralized by assets of the sav-
ings association or one of its subsidiaries
shall not be included in capital. Similarly,
common stock with mandatorily redeemable
provisions is not includable in core capital.

capital directive and capital plan shall
continue in full force and effect.

(b) Relation to other administrative ac-
tions. The Office—

(1) May consider a savings associa-
tion’s progress in adhering to any cap-
ital plan required under this section
whenever such savings association or
any affiliate of such savings associa-
tion (including any company which
controls such savings association)
seeks approval for any proposal that
would have the effect of diverting earn-
ings, diminishing capital, or otherwise
impeding such savings association’s
progress in meeting its minimum cap-
ital requirement; and

(2) May disapprove any proposal re-
ferred to in paragraph (b)(1) of this sec-
tion if the Office determines that the
proposal would adversely affect the
ability of the savings association on a
current or pro forma basis to satisfy its
capital requirement.

[54 FR 49649, Nov. 30, 1989, as amended at 55
FR 13517, Apr. 11, 1990; 57 FR 14335, Apr. 20,
1992; 57 FR 33440, July 29, 1992; 60 FR 66719,
Dec. 26, 1995; 66 FR 13009, Mar. 2, 2001]

§ 567.5 Components of capital.

(a) Core Capital. (1) The following ele-
ments,3 less the amount of any deduc-
tions pursuant to paragraph (a)(2) of
this section, comprise a savings asso-
ciation’ s core capital:

(i) Common stockholders’ equity (in-
cluding retained earnings);

(ii) Noncumulative perpetual pre-
ferred stock and related surplus;4

(iii) Minority interests in the equity
accounts of subsidiaries that are fully
consolidated;

(iv) Nonwithdrawable accounts and
pledged deposits of mutual savings as-
sociations (excluding any treasury
shares held by the savings association)
meeting the criteria of regulations and
memoranda of the Office to the extent
that such accounts or deposits have no
fixed maturity date, cannot be with-
drawn at the option of the
accountholder, and do not earn interest
that carries over to subsequent periods;

(v) The remaining goodwill (FSLIC
Capital Contributions) resulting from
prior regulatory accounting practices
as provided in paragraph (1) of the defi-
nition for qualifying supervisory goodwill
in § 567.1 of this part.

(2) Deductions from core capital. (i) In-
tangible assets, as defined in § 567.1 of
this part, are deducted from assets and
capital in computing core capital, ex-
cept as otherwise provided by § 567.12 of
this part.

(ii) Servicing assets that are not in-
cludable in core capital pursuant to
§ 567.12 of this part are deducted from
assets and capital in computing core
capital.

(iii) Credit-enhancing interest-only
strips that are not includable in core
capital under § 567.12 of this part are
deducted from assets and capital in
computing core capital.

(iv) Investments, both equity and
debt, in subsidiaries that are not in-
cludable subsidiaries (including those
subsidiaries where the savings associa-
tion has a minority ownership interest)
are deducted from assets and, thus core
capital except as provided in para-
graphs (a)(2)(v) and (a)(2)(vi) of this
section.

(v) If a savings association has any
investments (both debt and equity) in
one or more subsidiaries engaged as of
April 12, 1989 and continuing to be en-
gaged in any activity that would not
fall within the scope of activities in
which includable subsidiaries may en-
gage, it must deduct such investments
from assets and, thus, core capital in
accordance with this paragraph
(a)(2)(v). The savings association must
first deduct from assets and, thus, core
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5 Preferred stock issued by subsidiaries
that may not be counted by the parent sav-
ings association on the Thrift Financial Re-
port likewise may not be considered in cal-
culating capital. Preferred stock issued by a
savings association or a subsidiary that is, in
effect, collateralized by assets of the savings
association or one of its subsidiaries may not
be included in capital.

capital the amount by which any in-
vestments in such subsidiary(ies) ex-
ceed the amount of such investments
held by the savings association as of
April 12, 1989. Next the savings associa-
tion must deduct from assets and, thus,
core capital the lesser of:

(A) The savings association’s invest-
ments in and extensions of credit to
the subsidiary as of April 12, 1989; or

(B) The savings association’s invest-
ments in and extensions of credit to
the subsidiary on the date as of which
the savings association’s capital is
being determined.

(vi) If a savings association holds a
subsidiary (either directly or through a
subsidiary) that is itself a domestic de-
pository institution, the Office may, in
its sole discretion upon determining
that the amount of core capital that
would be required would be higher if
the assets and liabilities of such sub-
sidiary were consolidated with those of
the parent savings association than the
amount that would be required if the
parent savings association’s invest-
ment were deducted pursuant to para-
graphs (a)(2)(iv) and (a)(2)(v) of this
section, consolidate the assets and li-
abilities of that subsidiary with those
of the parent savings association in
calculating the capital adequacy of the
parent savings association, regardless
of whether the subsidiary would other-
wise be an includable subsidiary as de-
fined in § 567.1 of this part.

(b) Supplementary Capital. Supple-
mentary capital counts towards a sav-
ings association’s total capital up to a
maximum of 100% of the savings asso-
ciation’s core capital. The following
elements comprise a savings associa-
tion’s supplementary capital:

(1) Permanent Capital Instruments. (i)
Cumulative perpetual preferred stock
and other perpetual preferred stock 5

issued pursuant to regulations and
memoranda of the Office;

(ii) Mutual capital certificates issued
pursuant to regulations and memo-
randa of the Office;

(iii) Nonwithdrawable accounts and
pledged deposits (excluding any treas-
ury shares held by the savings associa-
tion) meeting the criteria of 12 CFR
561.42 to the extent that such instru-
ments are not included in core capital
under paragraph (a) of this section;

(iv) Net worth certificates either
issued pursuant to regulations and
memoranda of the Office, or that the
FDIC is committed to purchase;

(v) Income capital certificates;
(vi) Perpetual subordinated debt

issued pursuant to regulations and
memoranda of the Office; and

(vii) Mandatory convertible subordi-
nated debt (capital notes) issued pursu-
ant to regulations and memoranda of
the Office.

(2) Maturing Capital Instruments. (i)
Subordinated debt issued pursuant to
regulations and memoranda of the Of-
fice;

(ii) Intermediate-term preferred
stock issued pursuant to regulations
and memoranda of the Office and any
related surplus:

(iii) Mandatory convertible subordi-
nated debt (commitment notes) issued
pursuant to regulations and memo-
randa of the Office; and

(iv) Mandatorily redeemable pre-
ferred stock that was issued before
July 23, 1985 or issued pursuant to regu-
lations and memoranda of the Office
and approved in writing by the FSLIC
for inclusion as regulatory capital be-
fore or after issuance.

(3) Transition rules for maturing capital
instruments—(i) Maturing capital instru-
ments issued on or before November 7,
1989. All maturing capital instruments
issued on or before November 7, 1989,
are includable in supplementary cap-
ital to the extent such instruments
were includable in capital pursuant to
the regulations of the OTS in effect as
of that date, including any applicable
amortization schedules. With the prior
approval of the OTS, a savings associa-
tion may include maturing capital in-
struments issued on or before Novem-
ber 7, 1989, in supplementary capital in
accordance with the treatment set
forth in paragraph (b)(3)(ii) of this sec-
tion.
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6 Capital instruments may be redeemed
prior to maturity and without the prior ap-
proval of the Office, as long as the instru-
ments are redeemed with the proceeds of, or
replaced by, a like amount of a similar or
higher quality capital instrument. However,
the Office must be notified in writing at
least 30 days in advance of such redemption.

7 The amount of the general valuation loan
and lease loss allowances that may be in-
cluded in capital is based on a percentage of
risk-weighted assets. The gross sum of risk-
weighted assets used in this calculation in-
cludes all risk-weighted assets, with the ex-
ception of the assets required to be deducted
under § 567.6 in establishing risk-weighted as-
sets—‘‘excess GVA’’ defined as assets re-
quired to be deducted from capital under
§ 567.5(a)(2). A savings association may de-
duct excess GVA from the gross sum of risk-
weighted assets (i.e., risk-weighted assets in-
cluding general valuation allowances) in
computing the denominator of the risk-based
capital standard. Thus, a savings association
will exclude the same amount of excess GVA
from both the numerator and the denomi-
nator of the risk-based capital ratio.

Years to maturity of outstanding subordinated
debt

Percent
included

in supple-
mentary
capital

Greater than or equal to 7 ..................................... 100
Less than 7 but greater than or equal to 6 ........... 86
Less than 6 but greater than or equal to 5 ........... 71
Less than 5 but greater than or equal to 4 ........... 57
Less than 4 but greater than or equal to 3 ........... 43
Less than 3 but greater than or equal to 2 ........... 29
Less than 2 but greater than or equal to 1 ........... 14
Less than 1 ............................................................ 0

(ii) Maturing capital instruments issued
after November 7, 1989. A savings asso-
ciation issuing maturing capital in-
struments after November 7, 1989, may
choose, subject to paragraph
(b)(3)(ii)(C) of this section, to include
such instruments pursuant to either
paragraph (b)(3)(ii)(A) or (b)(3)(ii)(B) of
this section.

(A) At the beginning of each of the
last five years of the life of the matur-
ing capital instrument, the amount
that is eligible to be included as sup-
plementary capital is reduced by 20%
of the original amount of that instru-
ment (net of redemptions).6

(B) Only the aggregate amount of
maturing capital instruments that ma-
ture in any one year during the seven
years immediately prior to an instru-
ment’s maturity that does not exceed
20% of an institution’s capital will
qualify as supplementary capital.

(C) Once a savings association selects
either paragraph (b)(3)(ii)(A) or
(b)(3)(ii)(B) of this section for the
issuance of a maturing capital instru-
ment, it must continue to elect that
option for all subsequent issuances of
maturing capital instruments for as
long as there is a balance outstanding
of such post-November 7, 1989
issuances. Only when such issuances
have all been repaid and the savings as-
sociation has no balance of such
issuances outstanding may the savings
association elect the other option.

(4) General valuation loan and lease
loss allowances. General valuation loan

and lease loss allowances established
pursuant to regulations and memo-
randa of the Office up to a maximum of
1.25 percent of risk-weighted assets.7

(5) Unrealized gains on equity securi-
ties. Up to 45 percent of unrealized
gains on available-for-sale equity secu-
rities with readily determinable fair
values may be included in supple-
mentary capital. Unrealized gains are
unrealized holding gains, net of unreal-
ized holding losses, before income
taxes, calculated as the amount, if any,
by which fair value exceeds historical
cost. The OTS may disallow such inclu-
sion in the calculation of supple-
mentary capital if the Office deter-
mines that the equity securities are
not prudently valued.

(c) Total capital. (1) A savings associa-
tion’s total capital equals the sum of
its core capital and supplementary cap-
ital (to the extent that such supple-
mentary capital does not exceed 100%
of its core capital).

(2) The following assets, in addition
to assets required to be deducted else-
where in calculating core capital, are
deducted from assets for purposes of
determining total capital:

(i) Reciprocal holdings of depository
institution capital instruments;

(ii) All equity investments; and
(iii) That portion of land loans and

nonresidential construction loans in
excess of 80 percent loan-to-value ratio.

(3) For the purposes of any risk-based
capital requirement under this part, a
savings association’s total capital
equals the amount calculated pursuant
to paragraphs (c)(1) and (c)(2) of this
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section, minus the amount of its IRR
component as calculated pursuant to
§ 567.7 of this part.

[54 FR 49649, Nov. 30, 1989, as amended at 57
FR 33439, July 29, 1992; 57 FR 33440, July 29,
1992; 58 FR 45813, Aug. 31, 1993; 59 FR 4788,
Feb. 2, 1994; 60 FR 39232, Aug. 1, 1995; 62 FR
66263, Dec. 18, 1997; 63 FR 42678, Aug. 10, 1998;
63 FR 46524, Sept. 1, 1998; 66 FR 59663, Nov. 29,
2001]

§ 567.6 Risk-based capital credit risk-
weight categories.

(a) Risk-weighted assets. Risk-weight-
ed assets equal risk-weighted on-bal-
ance sheet assets (computed under
paragraph (a)(1) of this section), plus
risk-weighted off-balance sheet activi-
ties (computed under paragraph (a)(2)
of this section), plus risk-weighted re-
course obligations, direct credit sub-
stitutes, and certain other positions
(computed under paragraph (b) of this
section). Assets not included (i.e., de-
ducted from capital) for purposes of
calculating capital under § 567.5 are not
included in calculating risk-weighted
assets.

(1) On-balance sheet assets. Except as
provided in paragraph (b) of this sec-
tion, risk-weighted on-balance sheet
assets are computed by multiplying the
on-balance sheet asset amounts times
the appropriate risk-weight categories.
The risk-weight categories are:

(i) Zero percent Risk Weight (Category
1). (A) Cash, including domestic and
foreign currency owned and held in all
offices of a savings association or in
transit. Any foreign currency held by a
savings association must be converted
into U.S. dollar equivalents;

(B) Securities issued by and other di-
rect claims on the U.S. Government or
its agencies (to the extent such securi-
ties or claims are unconditionally
backed by the full faith and credit of
the United States Government) or the
central government of an OECD coun-
try;

(C) Notes and obligations issued by
either the Federal Savings and Loan
Insurance Corporation or the Federal
Deposit Insurance Corporation and
backed by the full faith and credit of
the United States Government;

(D) Deposit reserves at, claims on,
and balances due from Federal Reserve
Banks;

(E) The book value of paid-in Federal
Reserve Bank stock;

(F) That portion of assets that is
fully covered against capital loss and/
or yield maintenance agreements by
the Federal Savings and Loan Insur-
ance Corporation or any successor
agency.

(G) That portion of assets directly
and unconditionally guaranteed by the
United States Government or its agen-
cies, or the central government of an
OECD country.

(ii) 20 percent Risk Weight (Category 2).
(A) Cash items in the process of collec-
tion;

(B) That portion of assets
collateralized by the current market
value of securities issued or guaranteed
by the United States government or its
agencies, or the central government of
an OECD country;

(C) That portion of assets condi-
tionally guaranteed by the United
States Government or its agencies, or
the central government of an OECD
country;

(D) Securities (not including equity
securities) issued by and other claims
on the U.S. Government or its agencies
which are not backed by the full faith
and credit of the United States Govern-
ment;

(E) Securities (not including equity
securities) issued by, or other direct
claims on, United States Government-
sponsored agencies;

(F) That portion of assets guaranteed
by United States Government-spon-
sored agencies;

(G) That portion of assets
collateralized by the current market
value of securities issued or guaranteed
by United States Government-spon-
sored agencies;

(H) [Reserved]
(I) Claims representing general obli-

gations of any public-sector entity in
an OECD country, and that portion of
any claims guaranteed by any such
public-sector entity;

(J) Bonds issued by the Financing
Corporation or the Resolution Funding
Corporation;

(K) Balances due from and all claims
on domestic depository institutions.
This includes demand deposits and
other transaction accounts, savings de-
posits and time certificates of deposit,
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8 These institutions include, but are not
limited to, the International Bank for Re-
construction and Development (World Bank),
the Inter-American Development Bank, the
Asian Development Bank, the African Devel-
opment Bank, the European Investments
Bank, the International Monetary Fund and
the Bank for International Settlements.

federal funds sold, loans to other depos-
itory institutions, including overdrafts
and term federal funds, holdings of the
savings association’s own discounted
acceptances for which the account
party is a depository institution, hold-
ings of bankers acceptances of other in-
stitutions and securities issued by de-
pository institutions, except those that
qualify as capital;

(L) The book value of paid-in Federal
Home Loan Bank stock;

(M) Deposit reserves at, claims on
and balances due from the Federal
Home Loan Banks;

(N) Assets collateralized by cash held
in a segregated deposit account by the
reporting savings association;

(O) Claims on, or guaranteed by, offi-
cial multilateral lending institutions
or regional development institutions in
which the United States Government is
a shareholder or contributing member;8

(P) That portion of assets
collateralized by the current market
value of securities issued by official
multilateral lending institutions or re-
gional development institutions in
which the United States Government is
a shareholder or contributing member.

(Q) All claims on depository institu-
tions incorporated in an OECD coun-
try, and all assets backed by the full
faith and credit of depository institu-
tions incorporated in an OECD coun-
try. This includes the credit equivalent
amount of participations in commit-
ments and standby letters of credit
sold to other depository institutions
incorporated in an OECD country, but
only if the originating bank remains
liable to the customer or beneficiary
for the full amount of the commitment
or standby letter of credit. Also in-
cluded in this category are the credit
equivalent amounts of risk participa-
tions in bankers’ acceptances conveyed
to other depository institutions incor-
porated in an OECD country. However,
bank-issued securities that qualify as

capital of the issuing bank are not in-
cluded in this risk category;

(R) Claims on, or guaranteed by de-
pository institutions other than the
central bank, incorporated in a non-
OECD country, with a remaining matu-
rity of one year or less;

(S) That portion of local currency
claims conditionally guaranteed by
central governments of non-OECD
countries, to the extent the savings as-
sociation has local currency liabilities
in that country.

(iii) 50 percent Risk Weight (Category
3). (A) Revenue bonds issued by any
public-sector entity in an OECD coun-
try for which the underlying obligor is
a public- sector entity, but which are
repayable solely from the revenues
generated from the project financed
through the issuance of the obliga-
tions;

(B) Qualifying mortgage loans and
qualifying multifamily mortgage
loans;

(C) Privately-issued mortgage-backed
securities (i.e., those that do not carry
the guarantee of a government or gov-
ernment sponsored entity) representing
an interest in qualifying mortgage
loans or qualifying multifamily mort-
gage loans. If the security is backed by
qualifying multifamily mortgage
loans, the savings association must re-
ceive timely payments of principal and
interest in accordance with the terms
of the security. Payments will gen-
erally be considered timely if they are
not 30 days past due;

(D) Qualifying residential construc-
tion loans as defined in § 567.1 of this
part.

(iv) 100 percent Risk Weight (Category
4). All assets not specified above or de-
ducted from calculations of capital
pursuant to § 567.5 of this part, includ-
ing, but not limited to:

(A) Consumer loans;
(B) Commercial loans;
(C) Home equity loans;
(D) Non-qualifying mortgage loans;
(E) Non-qualifying multifamily mort-

gage loans;
(F) Residential construction loans;
(G) Land loans, except that portion

of such loans that are in excess of 80%
loan-to-value ratio;

(H) Nonresidential construction
loans, except that portion of such loans
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that are in excess of 80% loan-to-value
ratio;

(I) Obligations issued by any state or
any politica1 subdivision thereof for
the benefit of a private party or enter-
prise where that party or enterprise,
rather than the issuing state or polit-
ical subdivision, is responsible for the
timely payment of principal and inter-
est on the obligations, e.g., industrial
development bonds;

(J) Debt securities not otherwise de-
scribed in this section;

(K) Investments in fixed assets and
premises;

(L) Certain nonsecurity financial in-
struments including servicing assets
and intangible assets includable in core
capital under § 567.12 of this part;

(M) Interest-only strips receivable,
other than credit-enhancing interest-
only strips;

(N)–(O) [Reserved]
(P) That portion of equity invest-

ments not deducted pursuant to § 567.5
of this part;

(Q) The prorated assets of subsidi-
aries (except for the assets of includ-
able, fully consolidated subsidiaries) to
the extent such assets are included in
adjusted total assets;

(R) All repossessed assets or assets
that are more than 90 days past due;
and

(S) Equity investments that the Of-
fice determines have the same risk
characteristics as foreclosed real es-
tate by the savings association;

(T) Equity investments permissible
for a national bank.

(v) [Reserved]
(vi) Indirect ownership interests in

pools of assets. Assets representing an
indirect holding of a pool of assets,
e.g., mutual funds, are assigned to risk-
weight categories under this section
based upon the risk weight that would
be assigned to the assets in the port-
folio of the pool. An investment in
shares of a mutual fund whose portfolio
consists primarily of various securities
or money market instruments that, if
held separately, would be assigned to
different risk-weight categories, gen-
erally is assigned to the risk-weight
category appropriate to the highest
risk-weighted asset that the fund is
permitted to hold in accordance with
the investment objectives set forth in

its prospectus. The savings association
may, at its option, assign the invest-
ment on a pro rata basis to different
risk-weight categories according to the
investment limits in its prospectus. In
no case will an investment in shares in
any such fund be assigned to a total
risk weight less than 20 percent. If the
savings association chooses to assign
investments on a pro rata basis, and
the sum of the investment limits of as-
sets in the fund’s prospectus exceeds
100 percent, the savings association
must assign the highest pro rata
amounts of its total investment to the
higher risk categories. If, in order to
maintain a necessary degree of short-
term liquidity, a fund is permitted to
hold an insignificant amount of its as-
sets in short-term, highly liquid securi-
ties of superior credit quality that do
not qualify for a preferential risk
weight, such securities will generally
be disregarded in determining the risk-
weight category into which the savings
association’s holding in the overall
fund should be assigned. The prudent
use of hedging instruments by a mu-
tual fund to reduce the risk of its as-
sets will not increase the risk
weighting of the mutual fund invest-
ment. For example, the use of hedging
instruments by a mutual fund to re-
duce the interest rate risk of its gov-
ernment bond portfolio will not in-
crease the risk weight of that fund
above the 20 percent category. None-
theless, if the fund engages in any ac-
tivities that appear speculative in na-
ture or has any other characteristics
that are inconsistent with the pref-
erential risk-weighting assigned to the
fund’s assets, holdings in the fund will
be assigned to the 100 percent risk-
weight category.

(2) Off-balance sheet items. Except as
provided in paragraph (b) of this sec-
tion, risk-weighted off-balance sheet
items are determined by the following
two-step process. First, the face
amount of the off-balance sheet item
must be multiplied by the appropriate
credit conversion factor listed in this
paragraph (a)(2). This calculation
translates the face amount of an off-
balance sheet exposure into an on-bal-
ance sheet credit-equivalent amount.
Second, the credit-equivalent amount
must be assigned to the appropriate
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risk-weight category using the criteria
regarding obligors, guarantors, and col-
lateral listed in paragraph (a)(1) of this
section, provided that the maximum
risk weight assigned to the credit-
equivalent amount of an interest-rate
or exchange-rate contract is 50 percent.
The following are the credit conversion
factors and the off-balance sheet items
to which they apply.

(i) 100 percent credit conversion factor
(Group A).

(A) [Reserved]
(B) Risk participations purchased in

bankers’ acceptances;
(C) [Reserved]
(D) Forward agreements and other

contingent obligations with a certain
draw down, e.g., legally binding agree-
ments to purchase assets at a specified
future date. On the date an institution
enters into a forward agreement or
similar obligation, it should convert
the principal amount of the assets to
be purchased at 100 percent as of that
date and then assign this amount to
the risk-weight category appropriate
to the obligor or guarantor of the item,
or the nature of the collateral;

(E) Indemnification of customers
whose securities the savings associa-
tion has lent as agent. If the customer
is not indemnified against loss by the
savings association, the transaction is
excluded from the risk-based capital
calculation. When a savings associa-
tion lends its own securities, the trans-
action is treated as a loan. When a sav-
ings association lends its own securi-
ties or is acting as agent, agrees to in-
demnify a customer, the transaction is
assigned to the risk weight appropriate
to the obligor or collateral that is de-
livered to the lending or indemnifying
institution or to an independent custo-
dian acting on their behalf.

(ii) 50 percent credit conversion factor
(Group B). (A) Transaction-related con-
tingencies, including, among other
things, performance bonds and per-
formance-based standby letters of cred-
it related to a particular transaction;

(B) Unused portions of commitments,
including home equity lines of credit,
with an original maturity exceeding
one year except those listed in para-
graph (a)(2)(iv) of this section; and

(C) Revolving underwriting facilities,
note issuance facilities, and similar ar-

rangements pursuant to which the sav-
ings association’s customer can issue
short-term debt obligations in its own
name, but for which the savings asso-
ciation has a legally binding commit-
ment to either:

(1) Purchase the obligations the cus-
tomer is unable to sell by a stated
date; or

(2) Advance funds to its customer, if
the obligations cannot be sold.

(iii) 20 percent credit conversion factor
(Group C). Trade-related contingencies,
i.e., short-term, self-liquidating instru-
ments used to finance the movement of
goods and collateralized by the under-
lying shipment. A commercial letter of
credit is an example of such an instru-
ment.

(iv) Zero percent credit conversion fac-
tor (Group D). (A) unused commitments
with an original maturity of one year
or less;

(B) Unused commitments with an
original maturity greater than one
year, if they are unconditionally
cancelable at any time at the option of
the savings association and the savings
association has the contractual right
to make, and in fact does make, either:

(1) A separate credit decision based
upon the borrower’s current financial
condition before each drawing under
the lending facility; or

(2) An annual (or more frequent)
credit review based upon the bor-
rower’s current financial condition to
determine whether or not the lending
facility should be continued; and

(C) The unused portion of retail cred-
it card lines or other related plans that
are unconditionally cancelable by the
savings association in accordance with
applicable law.

(v) Off-balance sheet contracts; interest-
rate and foreign exchange rate contracts
(Group E)—(A) Calculation of credit
equivalent amounts. The credit equiva-
lent amount of an off-balance sheet in-
terest rate or foreign exchange rate
contract that is not subject to a quali-
fying bilateral netting contract in ac-
cordance with paragraph (a)(2)(v)(B) of
this section is equal to the sum of the
current credit exposure, i.e., the re-
placement cost of the contract, and the
potential future credit exposure of the
off-balance sheet rate contract. The
calculation of credit equivalent
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9 For purposes of calculating potential fu-
ture credit exposure for foreign exchange
contracts and other similar contracts, in
which notional principal is equivalent to
cash flows, total notional principal is defined
as the net receipts to each party falling due
on each value date in each currency.

10 No potential future credit exposure is
calculated for single currency interest rate
swaps in which payments are made based
upon two floating rate indices, so-called
floating/floating or basis swaps; the credit
equivalent amount is measured solely on the
basis of the current credit exposure.

amounts is measured in U.S. dollars,
regardless of the currency or cur-
rencies specified in the off-balance
sheet rate contract.

(1) Current credit exposure. The cur-
rent credit exposure of an off-balance
sheet rate contract is determined by
the mark-to-market value of the con-
tract. If the mark-to-market value is
positive, then the current credit expo-
sure equals that mark-to-market
value. If the mark-to-market value is
zero or negative, then the current ex-
posure is zero. In determining its cur-
rent credit exposure for multiple off-
balance sheet rate contracts executed
with a single counterparty, a savings
association may net positive and nega-
tive mark-to-market values of off-bal-
ance sheet rate contracts if subject to
a bilateral netting contract as provided
in paragraph (a)(2)(v)(B) of this section.

(2) Potential future credit exposure. The
potential future credit exposure of an
off-balance sheet rate contract, includ-
ing a contract with a negative mark-
to-market value, is estimated by mul-
tiplying the notional principal 9 by a
credit conversion factor. Savings asso-
ciations, subject to examiner review,
should use the effective rather than the
apparent or stated notional amount in
this calculation. The conversion fac-
tors are:10

Remaining maturity
Interest rate

contracts
(percents)

Foreign ex-
change rate

contracts
(percents)

One year or less ........................ 0.0 1.0
Over one year ........................... 0.5 5.0

(B) Off-balance sheet rate contracts
subject to bilateral netting contracts. In
determining its current credit exposure
for multiple off-balance sheet rate con-
tracts executed with a single

counterparty, a savings association
may net off-balance sheet rate con-
tracts subject to a bilateral netting
contract by offsetting positive and neg-
ative mark-to-market values, provided
that:

(1) The bilateral netting contract is
in writing;

(2) The bilateral netting contract cre-
ates a single legal obligation for all in-
dividual off-balance sheet rate con-
tracts covered by the bilateral netting
contract. In effect, the bilateral net-
ting contract provides that the savings
association has a single claim or obli-
gation either to receive or pay only the
net amount of the sum of the positive
and negative mark-to-market values
on the individual off-balance sheet rate
contracts covered by the bilateral net-
ting contract. The single legal obliga-
tion for the net amount is operative in
the event that a counterparty, or a
counterparty to whom the bilateral
netting contract has been validly as-
signed, fails to perform due to any of
the following events: default, insol-
vency, bankruptcy, or other similar
circumstances;

(3) The savings association obtains a
written and reasoned legal opinion(s)
representing, with a high degree of cer-
tainty, that in the event of a legal
challenge, including one resulting from
default, insolvency, bankruptcy or
similar circumstances, the relevant
court and administrative authorities
would find the savings association’s ex-
posure to be the net amount under:

(i) The law of the jurisdiction in
which the counterparty is chartered or
the equivalent location in the case of
noncorporate entities, and if a branch
of the counterparty is involved, then
also under the law of the jurisdiction
in which the branch is located;

(ii) The law that governs the indi-
vidual off-balance sheet rate contracts
covered by the bilateral netting con-
tract; and

(iii) The law that governs the bilat-
eral netting contract;

(4) The savings association estab-
lishes and maintains procedures to
monitor possible changes in relevant
law and to ensure that the bilateral
netting contract continues to satisfy
the requirements of this section; and
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11 By netting individual off-balance sheet
rate contracts for the purpose of calculating
its credit equivalent amount, a savings asso-
ciation represents that documentation ade-
quate to support the netting of an off-bal-
ance sheet rate contract is in the savings as-
sociation’s files and available for inspection
by the OTS. Upon determination by the OTS
that a savings association’s files are inad-
equate or that a bilateral netting contract
may not be legally enforceable under any
one of the bodies of law described in para-
graphs (a)(2)(v)(B)(3) (i) through (iii) of this
section, the underlying individual off-bal-
ance sheet rate contracts may not be netted
for the purposes of this section.

(5) The savings association maintains
in its files documentation adequate to
support the netting of an off-balance
sheet rate contract.11

(C) Walkaway clause. A bilateral net-
ting contract that contains a
walkaway clause is not eligible for net-
ting for purposes of calculating the
current credit exposure amount. The
term ‘‘walkaway clause’’ means a pro-
vision in a bilateral netting contract
that permits a nondefaulting
counterparty to make a lower payment
than it would make otherwise under
the bilateral netting contract, or no
payment at all, to a defaulter or the es-
tate of a defaulter, even if the de-
faulter or the estate of the defaulter is
a net creditor under the bilateral net-
ting contract.

(D) Risk weighting. Once the savings
association determines the credit
equivalent amount for an off-balance
sheet rate contract, that amount is as-
signed to the risk-weight category ap-
propriate to the counterparty, or, if
relevant, to the nature of any collat-
eral or guarantee. Collateral held
against a netting contract is not recog-
nized for capital purposes unless it is
legally available for all contracts in-
cluded in the netting contract. How-
ever, the maximum risk weight for the
credit equivalent amount of such off-
balance sheet rate contracts is 50 per-
cent.

(E) Exceptions. The following off-bal-
ance sheet rate contracts are not sub-
ject to the above calculation, and
therefore, are not part of the denomi-
nator of a savings association’s risk-
based capital ratio:

(1) A foreign exchange rate contract
with an original maturity of 14 cal-
endar days or less; and

(2) Any interest rate or foreign ex-
change rate contract that is traded on
an exchange requiring the daily pay-
ment of any variations in the market
value of the contract.

(b) Recourse obligations, direct credit
substitutes, and certain other positions.
(1) In general. Except as otherwise per-
mitted in this paragraph (b), to deter-
mine the risk-weighted asset amount
for a recourse obligation or a direct
credit substitute (but not a residual in-
terest):

(i) Multiply the full amount of the
credit-enhanced assets for which the
savings association directly or indi-
rectly retains or assumes credit risk by
a 100 percent conversion factor. (For a
direct credit substitute that is an on-
balance sheet asset (e.g., a purchased
subordinated security), a savings asso-
ciation must use the amount of the di-
rect credit substitute and the full
amount of the asset its supports, i.e.,
all the more senior positions in the
structure); and

(ii) Assign this credit equivalent
amount to the risk-weight category ap-
propriate to the obligor in the under-
lying transaction, after considering
any associated guarantees or collat-
eral. Paragraph (a)(1) of this section
lists the risk-weight categories.

(2) Residual interests. Except as other-
wise permitted under this paragraph
(b), a savings association must main-
tain risk-based capital for residual in-
terests as follows:

(i) Credit-enhancing interest-only
strips. After applying the concentration
limit under § 567.12(e)(2) of this part, a
saving association must maintain risk-
based capital for a credit-enhancing in-
terest-only strip equal to the remain-
ing amount of the strip (net of any ex-
isting associated deferred tax liabil-
ity), even if the amount of risk-based
capital that must be maintained ex-
ceeds the full risk-based capital re-
quirement for the assets transferred.
Transactions that, in substance, result
in the retention of credit risk associ-
ated with a transferred credit-enhanc-
ing interest-only strip are treated as if
the strip was retained by the savings
association and was not transferred.

VerDate 11<MAY>2000 04:24 Jan 15, 2002 Jkt 197037 PO 00000 Frm 00357 Fmt 8010 Sfmt 8010 Y:\SGML\197037T.XXX pfrm01 PsN: 197037T



358

12 CFR Ch. V (1–1–02 Edition)§ 567.6

(ii) Other residual interests. A saving
association must maintain risk-based
capital for a residual interest (exclud-
ing a credit-enhancing interest-only
strip) equal to the face amount of the
residual interest (net of any existing
associated deferred tax liability), even
if the amount of risk-based capital that
must be maintained exceeds the full
risk-based capital requirement for the
assets transferred. Transactions that,
in substance, result in the retention of
credit risk associated with a trans-
ferred residual interest are treated as if
the residual interest was retained by
the savings association and was not
transferred.

(iii) Residual interests and other re-
course obligations. Where a savings asso-
ciation holds a residual interest (in-
cluding a credit-enhancing interest-
only strip) and another recourse obli-
gation in connection with the same
transfer of assets, the savings associa-
tion must maintain risk-based capital
equal to the greater of:

(A) The risk-based capital require-
ment for the residual interest as cal-
culated under paragraph (b)(2)(i)
through (ii) of this section; or

(B) The full risk-based capital re-
quirement for the assets transferred,
subject to the low-level recourse rules
under paragraph (b)(7) of this section.

(3) Ratings-based approach—(i) Cal-
culation. A savings association may
calculate the risk-weighted asset
amount for an eligible position de-
scribed in paragraph (b)(3)(ii) of this
section by multiplying the face amount
of the position by the appropriate risk
weight determined in accordance with
Table A or B of this section.

NOTE: Stripped mortgage-backed securities
or other similar instruments, such as inter-
est-only and principal-only strips, that are
not credit enhancing must be assigned to the
100% risk-weight category.

TABLE A

Long term rating category

Risk
weight
(In per-
cent)

Highest or second highest investment grade ........ 20
Third highest investment grade ............................. 50
Lowest investment grade ...................................... 100
One category below investment grade ................. 200

TABLE B

Short term rating category

Risk
weight
(In per-
cent)

Highest investment grade ...................................... 20
Second highest investment grade ......................... 50
Lowest investment grade ...................................... 100

(ii) Eligibility. (A) Traded positions. A
position is eligible for the treatment
described in paragraph (b)(3)(i) of this
section, if:

(1) The position is a recourse obliga-
tion, direct credit substitute, residual
interest, or asset- or mortgage-backed
security and is not a credit-enhancing
interest-only strip;

(2) The position is a traded position;
and

(3) The NRSRO has rated a long term
position as one grade below investment
grade or better or a short term position
as investment grade. If two or more
NRSROs assign ratings to a traded po-
sition, the savings association must
use the lowest rating to determine the
appropriate risk-weight category under
paragraph (b)(3)(i) of this section.

(B) Non-traded positions. A position
that is not traded is eligible for the
treatment described in paragraph
(b)(3)(i) of this section if:

(1) The position is a recourse obliga-
tion, direct credit substitute, residual
interest, or asset- or mortgage-backed
security extended in connection with a
securitization and is not a credit-en-
hancing interest-only strip;

(2) More than one NRSRO rate the
position;

(3) All of the NRSROs that provide a
rating rate a long term position as one
grade below investment grade or better
or a short term position as investment
grade. If the NRSROs assign different
ratings to the position, the savings as-
sociation must use the lowest rating to
determine the appropriate risk-weight
category under paragraph (b)(3)(i) of
this section;

(4) The NRSROs base their ratings on
the same criteria that they use to rate
securities that are traded positions;
and

(5) The ratings are publicly available.
(C) Unrated senior positions. If a re-

course obligation, direct credit sub-
stitute, residual interest, or asset- or
mortgage-backed security is not rated
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by an NRSRO, but is senior or pre-
ferred in all features to a traded posi-
tion (including collateralization and
maturity), the savings association may
risk-weight the face amount of the sen-
ior position under paragraph (b)(3)(i) of
this section, based on the rating of the
traded position, subject to supervisory
guidance. The savings association must
satisfy OTS that this treatment is ap-
propriate. This paragraph (b)(3)(i)(C)
applies only if the traded position pro-
vides substantive credit support to the
unrated position until the unrated po-
sition matures.

(4) Certain positions that are not rated
by NRSROs. (i) Calculation. A savings
association may calculate the risk-
weighted asset amount for eligible po-
sition described in paragraph (b)(4)(ii)
of this section based on the savings as-
sociation’s determination of the credit
rating of the position. To risk-weight
the asset, the savings association must
multiply the face amount of the posi-
tion by the appropriate risk weight de-
termined in accordance with Table C of
this section.

TABLE C

Rating category

Risk
weight
(In per-
cent)

Investment grade ................................................... 100
One category below investment grade ................. 200

(ii) Eligibility. A position extended in
connection with a securitization is eli-
gible for the treatment described in
paragraph (b)(4)(i) of this section if it
is not rated by an NRSRO, is not a re-
sidual interest, and meets the one of
the three alternative standards de-
scribed in paragraph (b)(4)(ii)(A), (B),
or (C) below of this section:

(A) Position rated internally. A direct
credit substitute, but not a purchased
credit-enhancing interest-only strip, is
eligible for the treatment described
under paragraph (b)(4)(i) of this sec-
tion, if the position is assumed in con-
nection with an asset-backed commer-
cial paper program sponsored by the
savings association. Before it may rely
on an internal credit risk rating sys-
tem, the saving association must dem-
onstrate to OTS’s satisfaction that the
system is adequate. Adequate internal
credit risk rating systems typically:

(1) Are an integral part of the savings
association’s risk management system
that explicitly incorporates the full
range of risks arising from the savings
association’s participation in
securitization activities;

(2) Link internal credit ratings to
measurable outcomes, such as the
probability that the position will expe-
rience any loss, the expected loss on
the position in the event of default,
and the degree of variance in losses in
the event of default on that position;

(3) Separately consider the risk asso-
ciated with the underlying loans or
borrowers, and the risk associated with
the structure of the particular
securitization transaction;

(4) Identify gradations of risk among
‘‘pass’’ assets and other risk positions;

(5) Use clear, explicit criteria to clas-
sify assets into each internal rating
grade, including subjective factors;

(6) Employ independent credit risk
management or loan review personnel
to assign or review the credit risk rat-
ings;

(7) Include an internal audit proce-
dure to periodically verify that inter-
nal risk ratings are assigned in accord-
ance with the savings association’s es-
tablished criteria;

(8) Monitor the performance of the
assigned internal credit risk ratings
over time to determine the appro-
priateness of the initial credit risk rat-
ing assignment, and adjust individual
credit risk ratings or the overall inter-
nal credit risk rating system, as need-
ed; and

(9) Make credit risk rating assump-
tions that are consistent with, or more
conservative than, the credit risk rat-
ing assumptions and methodologies of
NRSROs.

(B) Program ratings. (1) A recourse ob-
ligation or direct credit substitute, but
not a residual interest, is eligible for
the treatment described in paragraph
(b)(4)(i) of this section, if the position
is retained or assumed in connection
with a structured finance program and
an NRSRO has reviewed the terms of
the program and stated a rating for po-
sitions associated with the program. If
the program has options for different
combinations of assets, standards, in-
ternal or external credit enhancements
and other relevant factors, and the
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NRSRO specifies ranges of rating cat-
egories to them, the savings associa-
tion may apply the rating category ap-
plicable to the option that corresponds
to the savings association’s position.

(2) To rely on a program rating, the
savings association must demonstrate
to OTS’s satisfaction that that the
credit risk rating assigned to the pro-
gram meets the same standards gen-
erally used by NRSROs for rating trad-
ed positions. The savings association
must also demonstrate to OTS’s satis-
faction that the criteria underlying the
assignments for the program are satis-
fied by the particular position.

(3) If a savings association partici-
pates in a securitization sponsored by
another party, OTS may authorize the
savings association to use this ap-
proach based on a program rating ob-
tained by the sponsor of the program.

(C) Computer program. A recourse ob-
ligation or direct credit substitute, but
not a residual interest, is eligible for
the treatment described in paragraph
(b)(4)(i) of this section, if the position
is extended in connection with a struc-
tured financing program and the sav-
ings association uses an acceptable
credit assessment computer program to
determine the rating of the position.
An NRSRO must have developed the
computer program and the savings as-
sociation must demonstrate to OTS’s
satisfaction that the ratings under the
program correspond credibly and reli-
ably with the rating of traded posi-
tions.

(5) Alternative capital computation for
small business obligations—(i) Definitions.
For the purposes of this paragraph
(b)(5):

(A) Qualified savings association
means a savings association that:

(1) Is well capitalized as defined in
§ 565.4 of this chapter without applying
the capital treatment described in this
paragraph (b)(5); or

(2) Is adequately capitalized as de-
fined in § 565.4 of this chapter without
applying the capital treatment de-
scribed in this paragraph (b)(5) and has
received written permission from the
OTS to apply that capital treatment.

(B) Small business means a business
that meets the criteria for a small
business concern established by the

Small Business Administration in 13
CFR 121 pursuant to 15 U.S.C. 632.

(ii) Capital requirement. Notwith-
standing any other provision of this
paragraph (b), with respect to a trans-
fer of a small business loan or lease of
personal property with recourse that is
a sale under generally accepted ac-
counting principles, a qualified savings
association may elect to include only
the amount of its recourse in its risk-
weighted assets. To qualify for this
election, the savings association must
establish and maintain a reserve under
generally accepted accounting prin-
ciples sufficient to meet the reasonable
estimated liability of the savings asso-
ciation under the recourse obligation.

(iii) Aggregate amount of recourse. The
total outstanding amount of recourse
retained by a qualified savings associa-
tion with respect to transfers of small
business loans and leases of personal
property and included in the risk-
weighted assets of the savings associa-
tion as described in paragraph (b)(5)(ii)
of this section, may not exceed 15 per-
cent of the association’s total capital
computed under § 567.5(c).

(iv) Savings association that ceases to
be a qualified savings association or that
exceeds aggregate limits. If a savings as-
sociation ceases to be a qualified sav-
ings association or exceeds the aggre-
gate limit described in paragraph
(b)(5)(iii) of this section, the savings
association may continue to apply the
capital treatment described in para-
graph (b)(5)(ii) of this section to trans-
fers of small business loans and leases
of personal property that occurred
when the association was a qualified
savings association and did not exceed
the limit.

(v) Prompt corrective action not af-
fected. (A) A savings association shall
compute its capital without regard to
this paragraph (b)(5) of this section for
purposes of prompt corrective action
(12 U.S.C. 1831o), unless the savings as-
sociation is adequately or well capital-
ized without applying the capital treat-
ment described in this paragraph (b)(5)
and would be well capitalized after ap-
plying that capital treatment.

(B) A savings association shall com-
pute its capital requirement without
regard to this paragraph (b)(5) for the
purposes of applying 12 U.S.C. 1381o(g),
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regardless of the association’s capital
level.

(6) Risk participations and syndications
of direct credit substitutes. A savings as-
sociation must calculate the risk-
weighted asset amount for a risk par-
ticipation in, or syndication of, a di-
rect credit substitute as follows:

(i) If a savings association conveys a
risk participation in a direct credit
substitute, the savings association
must convert the full amount of the as-
sets that are supported by the direct
credit substitute to a credit equivalent
amount using a 100 percent conversion
factor. The savings association must
assign the pro rata share of the credit
equivalent amount that was conveyed
through the risk participation to the
lower of: The risk-weight category ap-
propriate to the obligor in the under-
lying transaction, after considering
any associated guarantees or collat-
eral; or the risk-weight category appro-
priate to the party acquiring the par-
ticipation. The savings association
must assign the pro rata share of the
credit equivalent amount that was not
participated out to the risk-weight cat-
egory appropriate to the obligor, after
considering any associated guarantees
or collateral.

(ii) If a savings association acquires a
risk participation in a direct credit
substitute, the savings association
must multiply its pro rata share of the
direct credit substitute by the full
amount of the assets that are sup-
ported by the direct credit substitute,
and convert this amount to a credit
equivalent amount using a 100 percent
conversion factor. The savings associa-
tion must assign the resulting credit
equivalent amount to the risk-weight
category appropriate to the obligor in
the underlying transaction, after con-
sidering any associated guarantees or
collateral.

(iii) If the savings association holds a
direct credit substitute in the form of a
syndication where each savings asso-
ciation or other participant is obli-
gated only for its pro rata share of the
risk and there is no recourse to the
originating party, the savings associa-
tion must calculate the credit equiva-
lent amount by multiplying only its
pro rata share of the assets supported
by the direct credit substitute by a 100

percent conversion factor. The savings
association must assign the resulting
credit equivalent amount to the risk-
weight category appropriate to the ob-
ligor in the underlying transaction
after considering any associated guar-
antees or collateral.

(7) Limitations on risk-based capital re-
quirements—(i) Low-level exposure rule.
If the maximum contractual exposure
to loss retained or assumed by a sav-
ings association is less than the effec-
tive risk-based capital requirement, as
determined in accordance with this
paragraph (b), for the assets supported
by the savings association’s position,
the risk-based capital requirement is
limited to the savings association’s
contractual exposure less any recourse
liability account established in accord-
ance with generally accepted account-
ing principles. This limitation does not
apply when a savings association pro-
vides credit enhancement beyond any
contractual obligation to support as-
sets it has sold.

(ii) Mortgage-related securities or par-
ticipation certificates retained in a mort-
gage loan swap. If a savings association
holds a mortgage-related security or a
participation certificate as a result of
a mortgage loan swap with recourse, it
must hold risk-based capital to support
the recourse obligation and that per-
centage of the mortgage-related secu-
rity or participation certificate that is
not covered by the recourse obligation.
The total amount of risk-based capital
required for the security (or certifi-
cate) and the recourse obligation is
limited to the risk-based capital re-
quirement for the underlying loans,
calculated as if the savings association
continued to hold these loans as an on-
balance sheet asset.

(iii) Related on-balance sheet assets. If
an asset is included in the calculation
of the risk-based capital requirement
under this paragraph (b) and also ap-
pears as an asset on the savings asso-
ciation’s balance sheet, the savings as-
sociation must risk-weight the asset
only under this paragraph (b), except in
the case of loan servicing assets and
similar arrangements with embedded
recourse obligations or direct credit
substitutes. In that case, the savings
association must separately risk-
weight the on-balance sheet servicing
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asset and the related recourse obliga-
tions and direct credit substitutes
under this section, and incorporate
these amounts into the risk-based cap-
ital calculation.

(8) Obligations of subsidiaries. If a sav-
ings association retains a recourse ob-
ligation or assumes a direct credit sub-
stitute on the obligation of a sub-
sidiary that is not an includable sub-
sidiary, and the recourse obligation or
direct credit substitute is an equity or
debt investment in that subsidiary
under generally accepted accounting
principles, the face amount of the re-
course obligation or direct credit sub-
stitute is deducted for capital under
§§ 567.5(a)(2) and 567.9(c). All other re-
course obligations and direct credit
substitutes retained or assumed by a
savings association on the obligations
of an entity in which the savings asso-
ciation has an equity investment are
risk-weighted in accordance with this
paragraph (b).

[54 FR 49649, Nov. 30, 1989, as amended at 57
FR 33439, July 29, 1992; 57 FR 12709, Apr. 13,
1992; 57 FR 33440, July 29, 1992; 58 FR 476, Jan.
6, 1993; 58 FR 15086, Mar. 19, 1993; 58 FR 45813,
Aug. 31, 1993; 59 FR 12810, Mar. 18, 1994; 59 FR
4788, Feb. 2, 1994; 59 FR 66652, Dec. 28, 1994; 60
FR 39232, Aug. 1, 1995; 60 FR 45621, Aug. 31,
1995; 62 FR 66264, Dec. 18, 1997; 63 FR 42678,
Aug. 10, 1998; 64 FR 10201, Mar. 2, 1999; 66 FR
59663, Nov. 29, 2001]

§ 567.7 Interest-rate risk component.
(a) Except as provided in paragraph

(c) of this section, a savings associa-
tion’s interest rate risk (IRR) is meas-
ured by the decline in the Net Portfolio
Value (NPV) that would result from a
200 basis point increase or decrease in
market interest rates (whichever re-
sults in the lower NPV) divided by the
estimated economic value of assets, as
calculated in accordance with the OTS
Model and guidance issued by the OTS,
which will be provided to savings asso-
ciations and to others in accordance
with paragraph (f) of this section. A
savings association whose measured
IRR exposure exceeds .02 (i.e., 2%) must
deduct an IRR component in calcu-
lating its total capital for purposes of
determining whether it meets its risk-
based capital requirement under § 567.2
of this part. The IRR component is an
amount equal to one-half of the dif-
ference between its measured interest

rate risk and .02, multiplied by the es-
timated economic value of its total as-
sets. Except as provided in paragraph
(d) of this section, the IRR component
deduction becomes effective beginning
on the last day of the third quarter fol-
lowing the reporting date of the Sched-
ule CMR on which the IRR component
was based. For the purpose of this sec-
tion, the reporting date is the last
business day of each quarter.

(b) Unless they are exempt from this
reporting requirement, all saving asso-
ciations must file information per-
taining to their interest rate risk expo-
sure on a form or schedule designated
by the Director. Savings associations
with less than $300 million in assets
and risk-based capital ratios in excess
of 12 percent are exempt from filing the
Schedule CMR but will be required to
provide selected information in the
manner determined by the OTS. The
Director of the OTS or his designee
may, within his discretion, require any
otherwise exempt savings association
to file the Schedule CMR on a quar-
terly basis.

(c) A savings association’s interest
rate risk exposure is measured by the
decline in the NPV that would result
from a 200 basis point increase or de-
crease in market interest rates, except
when the 3-month Treasury bond
equivalent yield falls below 400 basis
points. In that case, the decrease will
be equal to one-half of that Treasury
rate.

(d) If a savings association, dem-
onstrates to the OTS that it has re-
duced its IRR, in dollar amount, by the
end of the quarter following the report-
ing date of the Schedule CMR on which
the savings association’s IRR compo-
nent was based, the IRR component
shall be lowered to that amount.

(e) Exception. Notwithstanding para-
graph (a) of this section, upon the re-
quest by a savings association, the Di-
rector of the OTS, or his designee, may
waive or defer, but not lower except as
a result of an appeal, a savings associa-
tion’s IRR component. For example,
the Director may determine that a
waiver or deferral is warranted if the
savings association has taken meaning-
ful steps to reduce or control its inter-
est rate risk exposure.
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(f) OTS will provide, upon request,
manuals describing the OTS Model and
guidance at the address set forth in
§ 516.40(b) of this chapter.

[58 FR 45813, Aug. 31, 1993, as amended at 59
FR 12811, Mar. 18, 1994; 66 FR 13009, Mar. 2,
2001]

§ 567.8 Leverage ratio.

(a) The minimum leverage capital re-
quirement for a savings association as-
signed a composite rating of 1, as de-
fined in § 516.3 of this chapter, shall
consist of a ratio of core capital to ad-
justed total assets of 3 percent. These
generally are strong associations that
are not anticipating or experiencing
significant growth and have well-diver-
sified risks, including no undue inter-
est rate risk exposure, excellent asset
quality, high liquidity, and good earn-
ings.

(b) For all savings associations not
meeting the conditions set forth in
paragraph (a) of this section, the min-
imum leverage capital requirement
shall consist of a ratio of core capital
to adjusted total assets of 4 percent.
Higher capital ratios may be required
if warranted by the particular cir-
cumstances or risk profiles of an indi-
vidual savings association. In all cases,
savings associations should hold cap-
ital commensurate with the level and
nature of all risks, including the vol-
ume and severity of problem loans, to
which they are exposed.

[64 FR 10201, Mar. 2, 1999]

§ 567.9 Tangible capital requirement.

(a) Savings associations shall have
and maintain tangible capital in an
amount equal to at least 1.5% of ad-
justed total assets.

(b) The following elements, less the
amount of any deductions pursuant to
paragraph (c) of this section, comprise
a savings association’s tangible cap-
ital:

(1) Common stockholders’ equity (in-
cluding retained earnings);

(2) Noncumulative perpetual pre-
ferred stock and related earnings;

(3) Nonwithdrawable accounts and
pledged deposits that would qualify as
core capital under § 567.5 of this part;
and

(4) Minority interests in the equity
accounts of fully consolidated subsidi-
aries.

(c) Deductions from tangible capital. In
calculating tangible capital, a savings
association must deduct from assets,
and, thus, from capital:

(1) Intangible assets (as defined in
§ 567.1), servicing assets, and credit-en-
hancing interest-only strips not includ-
able in tangible capital under § 567.12.

(2) Investments, both equity and
debt, in subsidiaries that are not in-
cludable subsidiaries (including those
subsidiaries where the savings associa-
tion has a minority ownership inter-
est), except as provided in paragraphs
(c)(3) and (c)(4) of this section.

(3) If a savings association has any
investments (both debt and equity) in
one or more subsidiary(ies) engaged as
of April 12, 1989 and continuing to be
engaged in any activity that would not
fall within the scope of activities in
which includable subsidiaries may en-
gage, it must deduct such investments
from assets and, thus, tangible capital
in accordance with this paragraph
(c)(3). The savings association must
first deduct from assets and, thus, cap-
ital the amount by which any invest-
ments in such a subsidiary(ies) exceed
the amount of such investments held
by the savings association as of April
12, 1989. Next, the savings association
must deduct from assets and, thus, tan-
gible capital the lesser of:

(i) The savings association’s invest-
ments in and extensions of credit to
the subsidiary as of April 12, 1989; or

(ii) The savings association’s invest-
ments in and extensions of credit to
the subsidiary on the date as of which
the savings association’s capital is
being determined.

(4) If a savings association holds a
subsidiary (either directly or through a
subsidiary) that is itself a domestic de-
pository institution the Office may, in
its sole discretion upon determining
that the amount of tangible capital
that would be required would be higher
if the assets and liabilities of such sub-
sidiary were consolidated with those of
the parent savings association than the
amount that would be required if the
parent savings association’s invest-
ment were deducted pursuant to para-
graphs (c)(2) and (c)(3) of this section,
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consolidate the assets and liabilities of
that subsidiary with those of the par-
ent savings association in calculating
the capital adequacy of the parent sav-
ings association, regardless of whether
the subsidiary would otherwise be an
includable subsidiary as defined in
§ 567.1 of this part.

[54 FR 49649, Nov. 30, 1989, as amended at 57
FR 33441, July 29, 1992; 59 FR 4788, Feb. 2,
1994; 60 FR 39232, Aug. 1, 1995; 62 FR 66264,
Dec. 18, 1997; 63 FR 42678, Aug. 10, 1998; 66 FR
59666, Nov. 29, 2001]

§ 567.10 Consequences of failure to
meet capital requirements.

(a) Capital plans. (1) [Reserved]
(2) The Director shall require any

savings association not in compliance
with capital standards to submit a cap-
ital plan that:

(i) Addresses the savings associa-
tion’s need for increased capital;

(ii) Describes the manner in which
the savings association will increase
capital so as to achieve compliance
with capital standards;

(iii) Specifies types and levels of ac-
tivities in which the savings associa-
tion will engage;

(iv) Requires any increase in assets
to be accompanied by increase in tan-
gible capital not less in percentage
amount than the leverage limit then
applicable;

(v) Requires any increase in assets to
be accompanied by an increase in cap-
ital not less in percentage amount than
required under the risk-based capital
standard then applicable; and

(vi) Is acceptable to the Director.
(3) To be acceptable to the Director

under this section, a plan must, in ad-
dition to satisfying all of the require-
ments set forth in paragraphs (a)(2)(i)
through (a)(2)(v) of this section, con-
tain a certification that while the plan
is under review by the Office, the sav-
ings association will not, without the
prior written approval of the Regional
Director:

(i) Grow beyond net interest credited;
(ii) Make any capital distributions;

or
(iii) Act inconsistently with any

other limitations on activities estab-
lished by statute, regulation or by the
Office in supervisory guidance for sav-

ings associations not meeting capital
standards.

(4) If the plan submitted to the Direc-
tor under paragraph (a)(2) of this sec-
tion is not approved by the Office, the
savings association shall immediately
and without any further action, be sub-
ject to the following restrictions:

(i) It may not increase its assets be-
yond the amount held on the day it re-
ceives written notice of the Director’s
disapproval of the plan; and

(ii) It must comply with any other
restrictions or limitations set forth in
the written notice of the Director’s dis-
approval of the plan.

(b) On or after January 1, 1991, the
Director shall:

(1) Prohibit any asset growth by any
savings association not in compliance
with capital standards, except as pro-
vided in paragraph (d) of this section;
and

(2) Require any savings association
not in compliance with capital stand-
ards to comply with a capital directive
issued by the Director which may in-
clude the restrictions contained in
paragraph (e) of this section and any
other restrictions the Director deter-
mines appropriate.

(c) A savings association that wishes
to obtain an exemption from the sanc-
tions provided in paragraph (b)(2) of
this section must file a request for ex-
emption with the Regional Director.
Such request must include a capital
plan that satisfies the requirements of
paragraph (a)(2) of this section.

(d) The Director may permit any sav-
ings association that is subject to para-
graph (b) of this section to increase its
assets in an amount not exceeding the
amount of net interest credited to the
savings association’s deposit liabil-
ities, if:

(1) The savings association obtains
the Director’s prior approval;

(2) Any increase in assets is accom-
panied by an increase in tangible cap-
ital in an amount not less than 3% of
the increase in assets;

(3) Any increase in assets is accom-
panied by an increase in capital not
less in percentage amount than re-
quired under the risk-based capital
standards then applicable;

(4) Any increase in assets is invested
in low-risk assets; and
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(5) The savings association’s ratio of
core capital to total assets is not less
than the ratio existing on January 1,
1991.

(e) If a savings association fails to
meet any of the regulatory capital re-
quirements set forth in § 567.2 of this
part, the Director may, through en-
forcement proceedings or otherwise, re-
quire such savings association to take
one or more of the following corrective
actions:

(1) Increase the amount of its regu-
latory capital to a specified level or
levels;

(2) Convene a meeting or meetings
with the Office’s supervision staff for
the purpose of accomplishing the objec-
tives of this section;

(3) Reduce the rate of earnings that
may be paid on savings accounts;

(4) Limit the receipt of deposits to
those made to existing accounts;

(5) Cease or limit the issuance of new
accounts of any or all classes or cat-
egories, except in exchange for existing
accounts;

(6) Cease or limit lending or the mak-
ing of a particular type or category of
loan;

(7) Cease or limit the purchase of
loans or the making of specified other
investments;

(8) Limit operational expenditures to
specified levels;

(9) Increase liquid assets and main-
tain such increased liquidity at speci-
fied levels; or

(10) Take such other action or ac-
tions as the Director may deem nec-
essary or appropriate for the safety and
soundness of the savings association,
or depositors or investors in the sav-
ings association.

(f) The Director shall treat as an un-
safe and unsound practice any material
failure by a savings association to com-
ply with any plan, regulation, written
agreement undertaken under this sec-
tion or order or directive issued to
comply with the requirements of this
part.

[54 FR 49649, Nov. 30, 1989, as amended at 57
FR 33441, July 29, 1992; 60 FR 66720, Dec. 26,
1995]

§ 567.11 Reservation of authority.
(a) Transactions for purposes of eva-

sion. The Director or the Regional Di-

rector for the region in which a savings
association is located may disregard
any transaction entered into primarily
for the purpose of reducing the min-
imum required amount of regulatory
capital or otherwise evading the re-
quirements of this part.

(b) Average versus period-end figures.
The Office reserves the right to require
a savings association to compute its
capital ratios on the basis of average,
rather than period-end, assets when the
Office determines appropriate to carry
out the purposes of this part.

(c)(1) Reservation of authority. Not-
withstanding the definitions of core
and supplementary capital in § 567.5 of
this part, OTS may find that a par-
ticular type of purchased intangible
asset or capital instrument constitutes
or may constitute core or supple-
mentary capital, and may permit one
or more savings associations to include
all or a portion of such intangible asset
or funds obtained through such capital
instrument as core or supplementary
capital, permanently or on a tem-
porary basis, for the purposes of com-
pliance with this part or for any other
purposes. Similarly, the Office may
find that a particular asset or core or
supplementary capital component has
characteristics or terms that diminish
its contribution to a savings associa-
tion’s ability to absorb losses, and the
Office may require the discounting or
deduction of such asset or component
from the computation of core, supple-
mentary, or total capital.

(2) Notwithstanding § 567.6 of this
part, OTS will look to the substance of
a transaction and may find that the as-
signed risk weight for any asset, or
credit equivalent amount or credit con-
version factor for any off-balance sheet
item does not appropriately reflect the
risks imposed on the savings associa-
tion. OTS may require the savings as-
sociation to apply another risk-weight,
credit equivalent amount, or credit
conversion factor that OTS deems ap-
propriate.

(3) If this part does not specifically
assign a risk weight, credit equivalent
amount, or credit conversion factor,
OTS may assign any risk weight, credit
equivalent amount, or credit conver-
sion factor that it deems appropriate.
In making this determination, OTS
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will consider the risks associated with
the asset or off-balance sheet item as
well as other relevant factors.

[54 FR 49649, Nov. 30, 1989, as amended at 57
FR 33441, July 29, 1992; 66 FR 59666, Nov. 29,
2001]

§ 567.12 Intangible assets, servicing as-
sets, and credit-enhancing interest-
only strips.

(a) Scope. This section prescribes the
maximum amount of intangible assets,
servicing assets, and credit-enhancing
interest-only strips that savings asso-
ciations may include in calculating
tangible and core capital.

(b) Computation of core and tangible
capital. (1) Purchased credit card rela-
tionships may be included (that is, not
deducted) in computing core capital in
accordance with the restrictions in this
section, but must be deducted in com-
puting tangible capital.

(2) In accordance with the restric-
tions in this section, mortgage serv-
icing assets may be included in com-
puting core and tangible capital and
nonmortgage servicing assets may be
included in core capital.

(3) Intangible assets, as defined in
§ 567.1 of this part, other than pur-
chased credit card relationships de-
scribed in paragraph (b)(1) of this sec-
tion and core deposit intangibles de-
scribed in paragraph (g)(3) of this sec-
tion, are deducted in computing tan-
gible and core capital.

(4) Credit-enhancing interest-only
strips may be included (that is not de-
ducted) in computing core capital sub-
ject to the restrictions of this section,
and may be included in tangible capital
in the same amount.

(c) Market valuations. The OTS re-
serves the authority to require any
savings association to perform an inde-
pendent market valuation of assets
subject to this section on a case-by-
case basis or through the issuance of
policy guidance. An independent mar-
ket valuation, if required, shall be con-
ducted in accordance with any policy
guidance issued by the OTS. A required
valuation shall include adjustments for
any significant changes in original
valuation assumptions, including
changes in prepayment estimates or at-
trition rates. The valuation shall de-
termine the current fair value of assets

subject to this section. This inde-
pendent market valuation may be con-
ducted by an independent valuation ex-
pert evaluating the reasonableness of
the internal calculations and assump-
tions used by the association in con-
ducting its internal analysis. The asso-
ciation shall calculate an estimated
fair value for assets subject to this sec-
tion at least quarterly regardless of
whether an independent valuation ex-
pert is required to perform an inde-
pendent market valuation

(d) Value limitation. For purposes of
calculating core capital under this part
(but not for financial statement pur-
poses), purchased credit card relation-
ships and servicing assets must be val-
ued at the lesser of:

(1) 90 percent of their fair value de-
termined in accordance with paragraph
(c) of this section; or

(2) 100 percent of their remaining
unamortized book value determined in
accordance with the instructions for
the Thrift Financial Report.

(e) Core capital limitations—(1) Serv-
icing assets and purchased credit card re-
lationships. (i) The maximum aggregate
amount of servicing assets and pur-
chased credit card relationships that
may be included in core capital is lim-
ited to the lesser of:

(A) 100 percent of the amount of core
capital; or

(B) The amount of servicing assets
and purchased credit card relationships
determined in accordance with para-
graph (d) of this section.

(ii) In addition to the aggregate limi-
tation in paragraph (e)(1)(i) of this sec-
tion, a sublimit applies to purchased
credit card relationships and non mort-
gage-related serving assets. The max-
imum allowable amount of these two
types of assets combined is limited to
the lesser of:

(A) 25 percent the amount of core
capital; and

(B) The amount of purchased credit
card relationships and non mortgage-
related servicing assets determined in
accordance with paragraph (d) of this
section.

(2) Credit-enhancing interest-only
strips. The maximum aggregate amount
of credit-enhancing interest-only strips
that may be included in core capital is
limited to 25 percent of the amount of
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core capital. Purchased and retained
credit-enhancing interest-only strips,
on a non-tax adjusted basis, are in-
cluded in the total amount that is used
for purposes of determining whether a
savings association exceeds the core
capital limit.

(3) Computation. (i) For purposes of
computing the limits and sublimit in
this paragraph (e), core capital is com-
puted before the deduction of dis-
allowed servicing assets, disallowed
credit card relationships, and dis-
allowed credit-enhancing interest-only
strips.

(ii) A savings association may elect
to deduct disallowed servicing assets
and credit-enhancing interest-only
strips on a basis that is net of any asso-
ciated deferred tax liability.

(f) Tangible capital limitation. The
maximum amount of mortgage serv-
icing assets that may be included in
tangible capital shall be the same
amount includable in core capital in
accordance with the limitations set by
paragraph (e) of this section. All non-
mortgage servicing assets are deducted
in computing tangible capital.

(g) Grandfathering. (1) Notwith-
standing the core capital and tangible
capital limitations set forth in para-
graphs (e) and (f) of this section, any
otherwise disallowed purchased mort-
gage servicing rights that were ac-
quired on or before February 9, 1990,
and any otherwise disallowed pur-
chased mortgage servicing rights for
which a contract to purchase the serv-
icing rights had been executed on or
before February 9, 1990, may be grand-
fathered and recognized for regulatory
capital purposes under this part to the
extent permitted by the OTS. Grand-
fathered purchased mortgage servicing
rights must be treated in accordance
with generally accepted accounting
principles and the requirements of
paragraphs (c) and (d) of this section.
Grandfathered purchased mortgage
servicing rights will count toward the
core capital and tangible capital limi-
tations described in paragraphs (e) and
(f) of this section.

(2)(i) On a case-by-case basis, the
OTS may extend grandfathered treat-
ment prospectively to all or part of the
purchased mortgage servicing rights
acquired by an association to replace

its grandfathered purchased mortgage
servicing rights if OTS determines
that:

(A) The association is reducing, at an
acceptable rate, its level of purchased
mortgage servicing rights to the levels
permitted by this section; and

(B) The granting of such grand-
fathered treatment is consistent with
the safe and sound operation of the as-
sociation.

(ii) The OTS may terminate or limit
such grandfathered treatment at any
time if it determines that either of the
conditions in paragraph (g)(2)(i) of this
section is not being satisfied.

(3) Core deposit intangibles resulting
from transactions consummated or
under firm contract on the effective
date of this rule may be grandfathered
and recognized for capital purposes
under this part, to the extent per-
mitted by OTS, provided that such core
deposit intangibles are valued in ac-
cordance with generally accepted ac-
counting principles, supported by cred-
ible assumptions, and have their amor-
tization adjusted at least annually to
reflect decay rates (past and projected)
in the acquired customer base.

(h) Exemption for certain subsidiaries.—
(1) Exemption standard. An association
holding purchased mortgage servicing
rights in separately capitalized, non-
includable subsidiaries may submit an
application for approval by the OTS for
an exemption from the deductions and
limitations set forth in this section.
The deductions and limitations will
apply to such purchased mortgage serv-
icing rights, however, if the OTS deter-
mines that:

(i) The thrift and subsidiary are not
conducting activities on an arm’s
length basis; or

(ii) The exemption is not consistent
with the association’s safe and sound
operation.

(2) Applicable requirements. If the OTS
determines to grant or to permit the
continuation of an exemption under
paragraph (h)(1) of this section, the as-
sociation receiving the exemption
must ensure the following:

(i) The association’s investments in,
and extensions of credit to, the sub-
sidiary are deducted from capital when
calculating capital under this part;
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(ii) Extensions of credit and other
transactions with the subsidiary are
conducted in compliance with the rules
for covered transactions with affiliates
set forth in sections 23A and 23B of the
Federal Reserve Act, as applied to
thrifts; and

(iii) Any contracts entered into by
the subsidiary include a written disclo-
sure indicating that the subsidiary is
not a bank or savings association; the
subsidiary is an organization separate
and apart from any bank or savings as-
sociation; and the obligations of the
subsidiary are not backed or guaran-
teed by any bank or savings associa-
tion and are not insured by the FDIC.

[59 FR 4788, Feb. 2, 1994, as amended at 60 FR
39232, Aug. 1, 1995; 62 FR 66264, Dec. 18, 1997;
63 FR 42678, Aug. 10, 1998; 66 FR 59666, Nov. 29,
2001]

§ 567.13 Obligations of acquirors of
savings associations to maintain
capital.

(a) Definitions. As used in this sec-
tion, the following definitions apply,
unless the context otherwise requires:

(1) Acquiror means a person or com-
pany that controls a savings associa-
tion.

(2) Control means control as deter-
mined under § 574.4(a) or (b) of this
chapter.

(3) Capital means the measure of cap-
ital used in the applicable capital
maintenance obligation.

(4) Capital maintenance obligation
means an obligation to maintain the
capital of a savings association im-
posed by means of a resolution issued
or condition imposed by the Federal
Savings and Loan Insurance Corpora-
tion (‘‘FSLIC’’), the Federal Home
Loan Bank Board (‘‘Board’’), the Office,
or any of their delegates, a stipulation
to the FSLIC, the Board, the Office, or
any of their delegates, or an agreement
between the acquiror and the FSLIC,
the Board, the Office, or any of their
delegates.

(5) Deficiency means the amount by
which the level at which the acquiror
is required to maintain the associa-
tion’s capital pursuant to a capital
maintenance obligation exceeds the
savings association’s capital.

(6) Divestiture or divest means any ac-
tion or conduct that would result in

the acquiror no longer being in control
of the savings association.

(7) Savings association means a Fed-
eral savings and loan association or a
Federal savings bank chartered under
section 5 of the Home Owners’ Loan
Act, a building and loan, savings and
loan or homestead association or a co-
operative bank (other than a coopera-
tive bank described in 12 U.S.C.
1813(a)(2)) the deposits of which are in-
sured by the Federal Deposit Insurance
Corporation, and any corporation
(other than a bank) the deposits of
which are insured by the Federal De-
posit Insurance Corporation that the
Office and the Federal Deposit Insur-
ance Corporation jointly determine to
be operating in substantially the same
manner as a savings association, and
shall include any savings bank or coop-
erative bank which is deemed by the
Office to be a savings association under
12 U.S.C. 1467a(1).

(8) Savings and loan holding company
means a savings and loan holding com-
pany as defined in § 574.2(q) of this
chapter.

(b) Notice. Prior to divestiture of a
savings association, an acquiror that is
subject to a capital maintenance obli-
gation shall provide written notice of
such divestiture to the Office on Form
DV, including the certifications re-
quired therein. If the acquiror is unable
to provide such certifications, the
acquiror may submit alternative cer-
tifications addressing the subjects of
each certification, in a form acceptable
to the Office.

(c) Determination of deficiency. Upon
receipt of the notice required under
paragraph (b) of this section, the Office
will conduct a full or limited scope ex-
amination of the savings association,
as deemed appropriate, to ascertain
whether a deficiency exists as of the
date of the examination. If such exam-
ination is not completed within 90 days
of the notice required under paragraph
(b) of this section, or the Office has not
communicated the results of the exam-
ination to the acquiror within such pe-
riod, the deficiency, if any, shall be
calculated based on the savings asso-
ciation’s most recent Thrift Financial
Report, filed prior to the notice of di-
vestiture, provided, however, that if the
failure to complete an examination
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within 90 days is caused by any failure
of the association or the acquiror to
cooperate, the 90 day period may be ex-
tended by the Director of the Office for
additional periods, including such time
as may be needed to base a deficiency
on the results of a completed examina-
tion. Notwithstanding any other provi-
sion of this section, if the Office deter-
mines that fraud or misrepresentation
occurred during the course of an exam-
ination conducted to determine the as-
sociation’s capital, compliance with
the procedures set forth in this section
shall not be deemed to have extin-
guished an acquiror’s capital mainte-
nance obligation and the Office will
seek appropriate enforcement rem-
edies.

(d) Divestiture. (1) In the event that
the examination conducted under para-
graph (c) of this section indicates that
no deficiency exists, the acquiror may
divest control of the savings associa-
tion to which the capital maintenance
obligation relates upon receiving writ-
ten notice of the results of the exam-
ination. Where the examination was
not completed or the results not com-
municated to the acquiror in a timely
manner, and the savings association’s
most recent Thrift Financial Report
filed before the filing of the notice of
divestiture indicates no deficiency ex-
isted at that time, the acquiror may di-
vest control of the savings association
to which the capital maintenance obli-
gation relates 91 days after the receipt
of the notice by the Office, or such
longer period as established under
paragraph (c) of this section.

(2) In the event that a deficiency ex-
ists, the acquiror may not divest con-
trol of the savings association to which
the capital maintenance obligation re-
lates unless:

(i) The acquiror provides the office
with an agreement to infuse into the
savings association the amount nec-
essary to remedy the deficiency and
make arrangements, satisfactory to
the Office, to assure payment of the de-
ficiency; or

(ii) The deficiency is satisfied.
(3) An acquiror may divest control of

a savings association to which a cap-
ital maintenance obligation relates
prior to the completion of the exam-
ination conducted under paragraph (c)

of this section if the acquiror provides
the Office with an agreement to infuse
into the savings association the
amount necessary to remedy the defi-
ciency and makes arrangements, satis-
factory to the Office, to assure pay-
ment of any deficiency.

(e) Effect of regulation on terms of cap-
ital maintenance obligations. This regu-
lation does not supercede any liability
imposed by a capital maintenance obli-
gation.

(f) Exceptions. The Director of the Of-
fice may, upon application or upon his
or her own initiative, grant or deny ex-
emptions from this section.

[55 FR 7478, Mar. 2, 1990, as amended at 60 FR
66720, Dec. 26, 1995]

§§ 567.14–567.19 [Reserved]

PART 568—SECURITY PROCEDURES
UNDER THE BANK PROTECTION ACT

Sec.
568.1 Authority, purpose, and scope.
568.2 Designation of security officer.
568.3 Security program.
568.4 Report.
568.5 Protection of customer information.

AUTHORITY: Secs. 2–5, 82 Stat. 294–295 (12
U.S.C. 1881–1884).

SOURCE: 56 FR 29566, June 28, 1991, unless
otherwise noted.

§ 568.1 Authority, purpose, and scope.
(a) This part is issued by the Office of

Thrift Supervision (OTS) pursuant to
section 3 of the Bank Protection Act of
1968 (12 U.S.C. 1882), and sections 501
and 505(b)(1) of the Gramm-Leach-Bli-
ley Act (12 U.S.C. 6801, 6805(b)(1)). This
part is applicable to savings associa-
tions. It requires each savings associa-
tion to adopt appropriate security pro-
cedures to discourage robberies, bur-
glaries, and larcenies and to assist in
the identification and prosecution of
persons who commit such acts. Section
568.5 of this part is applicable to sav-
ings associations and their subsidiaries
(except brokers, dealers, persons pro-
viding insurance, investment compa-
nies, and investment advisers). Section
568.5 of this part requires covered insti-
tutions to establish and implement ap-
propriate administrative, technical,
and physical safeguards to protect the
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