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and cost effectiveness of collection by
administrative offset on a case-by-case
basis, exercising sound discretion in
pursuing such offsets, and will consider
the following:

(1) The debtor’s financial condition;

(2) Whether offset would substan-
tially interfere with or defeat the pur-
poses of the Federal program author-
izing the payments against which off-
set is comtemplated; and

(3) Whether offset best serves to fur-
ther and protect all of the interests of
the United States.

(c) Before advising the debtor that
the delinquent debt will be subject to
administrative offset, the Depart-
mental unit workout group shall re-
view the claim and determine that the
debt is valid and overdue. In the case
where a debt arises under the programs
of two or more Department of Com-
merce units, or in such other instances
as the Assistant Secretary for Admin-
istration or his/her designee may deem
appropriate, the Assistant Secretary,
or his or her designee, may determine
which Departmental unit workout
group or official(s) shall have responsi-
bility for carrying out the provisions of
this subpart.

(d) Administrative offset shall be
considered by Department units only
after attempting to collect a claim
under section 3(a) of the Federal
Claims Collection Act of 1966, as
amended; except that no claim under
this Act that has been outstanding for
more than 10 years after the debt first
accrued may be collected by means of
administrative offset, unless facts, ma-
terial to the right to collect the debt,
were not known and could not reason-
ably have been known by the official of
the Department who was charged with
the responsibility to discover and col-
lect such debts. When the debt first ac-
crued should be determined according
to existing laws regarding the accrual
of debts, such as under 28 U.S.C. 2415.

§21.4 Notification requirements before
offset.

A debt is considered delinquent by
the Department if it is not paid within
15 days of the due date, or if there is no
due date, within 30 days of the billing
date.
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(a) The Departmental unit head (and
designees) responsible for carrying out
the provisions of this subpart with re-
spect to the debt shall ensure that ap-
propriate written demands are sent to
the debtor in terms which inform the
debtor of the consequences of failure to
cooperate in payment of the debt. The
first demand letter should be sent
within ten (10) days after the date the
debt becomes delinquent. A total of
three progressively stronger written
demand letters, at not more than 30
calendar day intervals, will normally
be made unless (1) a response to the
first or second demand indicates that a
further demand would be futile; (2) the
debtor’s response does not require any
or immediate rebuttal; and/or (3) the
bureau determines to pursue offset
under the procedures specified in 4 CFR
102.3, Collection by Administrative Off-
set. In determining the timing of the
demand letters, Departmental unit
heads should give due regard to the
need to act promptly; so as a general
rule, if it is necessary to refer the debt
to the Department of Justice for ac-
tion, such referral can be made within
one year of the final determination of
the facts and the amount of the debt.
When Departmental unit heads (and
designees) deem it appropriate to pro-
tect the Government’s interests (for
example, to prevent the statute of lim-
itations, 28 U.S.C. 2415, from expiring),
written demand for payment may be
preceded by other appropriate collec-
tion actions (also see §21.10(c)).

(b) The Department official respon-
sible for collection of the debt (gen-
erally an accounting or finance officer)
shall ensure that an initial written de-
mand notice is sent to the debtor, in-
forming such debtor of:

(1) The amount and basis for the in-
debtedness and whatever rights the
debtor may have to seek review within
the Department;

(2) The applicable standards for as-
sessing interest, penalties, and admin-
istrative costs (4 CFR 102.13);

(3) That the debtor has a right to in-
spect and copy Department records re-
lated to the debt, as determined by re-
sponsible Departmental official(s), and
that such request to inspect and copy
must be postmarked or received by the
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Department no later than 30 days after
the date of the (first) demand letter;

(4) The name, mailing address, and
telephone number of the Department
workout group employee who can pro-
vide a full explanation of the claim and
answer all related questions, as well as
explain procedures to the debtor for in-
specting and copying records related to
the debt.

(c) The responsible Department offi-
cials shall exercise due care to insure
that demand letters are mailed or hand
delivered on the same day that they
are actually dated. If evidence suggests
that the debtor is no longer located at
the address of record, reasonable action
shall be taken by the Departmental
unit workout group to obtain a current
address, including skip-trace assist-
ance from the Internal Revenue Serv-
ice and/or private sector credit report-
ing bureaus.

(d) Where applicable, the Depart-
mental unit workout group must in-
form the debtor in a second demand
letter, (Notice of Intent) of:

(1) The nature and amount of the
debt;

(2) That the Department intends to
collect the debt by administrative off-
set until the debt and all accumulated
interest and other charges are paid in
full;

(3) That the debtor has a right to ob-
tain review within the Department of
the initial determination of indebted-
ness, and that such request to have a
review of the basis of indebtedness
must be postmarked or received by the
Department no later than 30 days after
the date of the second demand letter
(Notice of Intent); and

(4) That the debtor may enter into a
written agreement with the responsible
Department official(s) to repay the
debt if such a request is made and re-
ceived by the Department no later than
30 days after the date of the second de-
mand letter (Notice of Intent).

If the sum of the proposed offset does
not fully cover the amount of the debt
owed, the Departmental unit workout
group shall also include in this second
demand letter (Notice of Intent) the
notice provisions to debtors required
by the Debt Collection Act of 1982, and
other regulations of the Department,
pertaining to disclosure of the delin-
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quent debt to credit reporting agencies,
referral to private collection agencies,
salary offset, possible Internal Revenue
Service offset of tax refunds, and refer-
ral of the debt to the Justice Depart-
ment for action to the extent inclusion
of such is appropriate and practical.

(5) That if payment or a request for
review is not received within the 30-day
period, the offset process will be initi-
ated.

§21.5 Exceptions to mnotification re-
quirements.

(a) In cases where the notice speci-
fied in §21.4 has previously been pro-
vided to the debtor in connection with
the same debt under some other pro-
ceeding, such as a final audit resolu-
tion determination, the Department is
not required to duplicate those require-
ments before effecting administrative
offset.

(b) If the time before payment is to
be made to the debtor does not reason-
ably permit the completion of the pro-
cedures specified in §21.4, and failure to
take offset would substantially preju-
dice the Government’s ability to col-
lect the debt, then administrative off-
set action will be taken without notifi-
cation. The offset will be promptly fol-
lowed by the completion of the proce-

dures specified in §21.4 (also see
§21.10(c)).
§21.6 Written agreement to repay

debt.

(a) A debtor will be provided with an
opportunity to enter into a written
agreement with the responsible Depart-
mental official(s) to repay the debt
owed if the following conditions are
met and if specific conditions exist
that limit his or her ability to imme-
diately repay the debt.

(1) Notification by debtor. The debtor
may, in response to the first written
demand or Notice of Intent, propose a
written agreement for delayed lump
sum or installment payments to repay
the debt as an alternative to adminis-
trative offset. Any debtor who wishes
to do this must submit a proposed writ-
ten agreement signed by the debtor to
repay the debt, including interest, pen-
alties, and administrative costs deter-
mined by the Department as due. This
proposed written agreement must be
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