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the State which would cause the As-
sistant Administrator to cancel the
withdrawal.

(iv) If the State requests a public
hearing within 30 days of publication of
the notice of intent to withdraw pro-
gram approval and financial assistance,
the Assistant Administrator will pub-
lish 30 days advance notice of the hear-
ing in the FEDERAL REGISTER and the
newspaper(s) of largest circulation in
the State’s coastal zone. The hearing
will be held in a location convenient to
the citizens of the State’s coastal zone
and a record of the hearing will be
maintained. Within 30 days of the com-
pletion of the hearing, the agency will
make the determination as set forth in
paragraph (b)(2)(iii) of this section.

(3) If program approval and financial
assistance are withdrawn pursuant to
this section, a notice will be placed in
the FEDERAL REGISTER and Federal
consistency under section 307 of the
Act will cease to apply to the State’s
CZM program.

[47 FR 21021, May 17, 1982, as amended at 57
FR 31114, July 14, 1992. Redesignated and
amended at 61 FR 33818, June 28, 1996]
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Subpart A—General Information

§930.1 Overall objectives.

The objectives of this part are:

(a) To describe the obligations of all
parties who are required to comply
with the federal consistency require-
ment of the Coastal Zone Management
Act;

(b) To implement the federal consist-
ency requirement in a manner which
strikes a balance between the need to
ensure consistency for federal actions
affecting any coastal use or resource
with the enforceable policies of ap-
proved management programs and the
importance of federal activities;

(c) To provide flexible procedures
which foster intergovernmental co-
operation and minimize duplicative ef-
fort and unnecessary delay, while mak-
ing certain that the objectives of the
federal consistency requirement of the
Act are satisfied. Federal agencies,
State agencies, and applicants should
coordinate as early as possible in de-
veloping a proposed federal action, and
may mutually agree to intergovern-
mental coordination efforts to meet
the requirements of these regulations,
provided that public participation re-
quirements are met and applicable
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State management program enforce-
able policies are considered.

(d) To interpret significant terms in
the Act and this part;

(e) To provide procedures to make
certain that all Federal agency and
State agency consistency decisions are
directly related to the enforceable poli-
cies of approved management pro-
grams;

(f) To provide procedures which the
Secretary, in cooperation with the Ex-
ecutive Office of the President, may
use to mediate serious disagreements
which arise between Federal and State
agencies during the administration of
approved management programs; and

(g) To provide procedures which per-
mit the Secretary to review federal 1i-
cense or permit activities, or federal
assistance activities, to determine
whether they are consistent with the
objectives or purposes of the Act, or
are necessary in the interest of na-
tional security.

§930.2 Public participation.

State management programs shall
provide an opportunity for public par-
ticipation in the State agency’s review
of a Federal agency’s consistency de-
termination or an applicant’s or per-
son’s consistency certification.

§930.3 Review of the implementation
of the federal consistency require-
ment.

As part of the responsibility to con-
duct a continuing review of approved
management programs, the Director of
the Office of Ocean and Coastal Re-
source Management (Director) shall re-
view the performance of each State’s
implementation of the federal consist-
ency requirement. The Director shall
evaluate instances where a State agen-
cy is believed to have either failed to
object to inconsistent federal actions,
or improperly objected to consistent
federal actions. This evaluation shall
be incorporated within the Director’s
general efforts to ascertain instances
where a State has not adhered to its
approved management program and
such lack of adherence is not justified.

§930.4 Conditional concurrences

(a) Federal agencies, applicants, per-
sons and applicant agencies should co-

§930.4

operate with State agencies to develop
conditions that, if agreed to during the
State agency’s consistency review pe-
riod and included in a Federal agency’s
final decision under subpart C or in a
Federal agency’s approval under sub-
parts D, E, F or I of this part, would
allow the State agency to concur with
the federal action. If instead a State
agency issues a conditional concur-
rence:

(1) The State agency shall include in
its concurrence letter the conditions
which must be satisfied, an explanation
of why the conditions are necessary to
ensure consistency with specific en-
forceable policies of the management
program, and an identification of the
specific enforceable policies. The State
agency’s concurrence letter shall also
inform the parties that if the require-
ments of paragraphs (a)(1) through (3)
of the section are not met, then all par-
ties shall treat the State agency’s con-
ditional concurrence letter as an objec-
tion pursuant to the applicable subpart
and notify, pursuant to §930.63(e), ap-
plicants, persons and applicant agen-
cies of the opportunity to appeal the
State agency’s objection to the Sec-
retary of Commerce within 30 days
after receipt of the State agency’s con-
ditional concurrence/objection or 30
days after receiving notice from the
Federal agency that the application
will not be approved as amended by the
State agency’s conditions; and

(2) The Federal agency (for subpart
C), applicant (for subparts D and I),
person (for subpart E) or applicant
agency (for subpart F) shall modify the
applicable plan, project proposal, or ap-
plication to the Federal agency pursu-
ant to the State agency’s conditions.
The Federal agency, applicant, person
or applicant agency shall immediately
notify the State agency if the State
agency’s conditions are not acceptable;
and

(3) The Federal agency (for subparts
D, E, F and I) shall approve the amend-
ed application (with the State agency’s
conditions). The Federal agency shall
immediately notify the State agency
and applicant or applicant agency if
the Federal agency will not approve
the application as amended by the
State agency’s conditions.
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(b) If the requirements of paragraphs
(a)(1) through (3) of this section are not
met, then all parties shall treat the
State agency’s conditional concurrence
as an objection pursuant to the appli-
cable subpart.

§930.5 State enforcement action.

The regulations in this part are not
intended in any way to alter or limit
other legal remedies, including judicial
review or State enforcement, otherwise
available. State agencies and Federal
agencies should first use the various
remedial action and mediation sections
of this part to resolve their differences
or to enforce State agency concur-
rences or objections.

§930.6 State agency responsibility.

(a) This section describes the respon-
sibilities of the ‘‘State agency’’ de-
scribed in §930.11(0o). A designated
State agency is required to uniformly
and comprehensively apply the en-
forceable policies of the State’s man-
agement program, efficiently coordi-
nate all State coastal management re-
quirements, and to provide a single
point of contact for Federal agencies
and the public to discuss consistency
issues. Any appointment by the State
agency of the State’s consistency re-
sponsibilities to a designee agency
must be described in the State’s man-
agement program. In the absence of
such description, all consistency deter-
minations, consistency certifications
and federal assistance proposals shall
be sent to and reviewed by the State
agency. A State may have two State
agencies designated pursuant to
§306(d)(6) of the Act where the State
has two geographically separate feder-
ally-approved management programs.

(b) The State agency is responsible
for commenting on and concurring
with or objecting to Federal agency
consistency determinations and nega-
tive determinations (see subpart C of
this part), consistency certifications
for federal licenses, permits, and Outer
Continental Shelf plans (see subparts
D, E and I of this part), and reviewing
the consistency of federal assistance
activities proposed by applicant agen-
cies (see subpart F of this part). The
State agency shall be responsible for
securing necessary review and com-
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ment from other State, regional, or
local government agencies, and, where
applicable, the public. Thereafter, only
the State agency is authorized to com-
ment officially on or concur with or ob-
ject to a federal consistency deter-
mination or negative determination, a
consistency certification, or determine
the consistency of a proposed federal
assistance activity.

(c) If described in a State’s manage-
ment program, the issuance or denial
of relevant State permits can con-
stitute the State agency’s consistency
concurrence or objection if the State
agency ensures that the State permit-
ting agencies or the State agency re-
view individual projects to ensure con-
sistency with all applicable State man-
agement program policies and that ap-
plicable public participation require-
ments are met. The State agency shall
monitor such permits issued by an-
other State agency.

Subpart B—General Definitions

§930.10 Index to definitions for terms
defined in part 930.

Term Section
ACE i 930.11(a)
Any coastal use or resource ....... 930.11(b)
Appellant 930.123
Applicant ...... 930.52
Applicant agency ..... 930.92
Assistant Administrator 930.11(c)
Associated facilities . 930.11(d)
Coastal zone 930.11(e)
Consistent to the maximum extent prac- | 930.32
ticable.
Consistent with the objectives or purposes | 930.121
of the Act.
Development Project ..........cccoceeerrereneereennens 930.31(b)
DIr€CIOr ..o 930.11(f)
Effect on any coastal use or resource 930.11(g)
Enforceable policy .............ccccoeeuenen. .. | 930.11(h)
Executive Office of the President .................. 930.11(i)
Failure substantially to comply with an OCS | 930.86(d)
plan.
Federal agency .......cccoevieieieeicncieeeee 930.11(j)
Federal agency activity 930.31
Federal assistance ...... 930.91
Federal license or permit ..... 930.51
Federal license or permit a 930.71
in detail.
Interstate coastal effect ..o 930.151
Major amendment ........ 930.51(c)
Management program 930.11(k)
Necessary in the interest of national 930.122
OCS plan 930.73
OCRM .. 930.11(l)
Person . 930.72
Secretary . 930.11(m)
Section ..... .. | 930.11(n)
State AgENCY ..veoveereeiieiieieieieeee e 930.11(0)
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§930.11 Definitions.

(a) Act. The term ‘‘Act’” means the
Coastal Zone Management Act of 1972,
as amended (16 U.S.C. 1451-1464).

(b) Any coastal use or resource. The
phrase ‘‘any coastal use or resource”
means any land or water use or natural
resource of the coastal zone. Land and
water uses, or coastal uses, are defined
in sections 304(10) and (18) of the act,
respectively, and include, but are not
limited to, public access, recreation,
fishing, historic or cultural preserva-
tion, development, hazards manage-
ment, marinas and floodplain manage-
ment, scenic and aesthetic enjoyment,
and resource creation or restoration
projects. Natural resources include bio-
logical or physical resources that are
found within a State’s coastal zone on
a regular or cyclical basis. Biological
and physical resources include, but are
not limited to, air, tidal and nontidal
wetlands, ocean waters, estuaries, riv-
ers, streams, lakes, aquifers, sub-
merged aquatic vegetation, land,
plants, trees, minerals, fish, shellfish,
invertebrates, amphibians, birds, mam-
mals, reptiles, and coastal resources of
national significance. Coastal uses and
resources also includes uses and re-
sources appropriately described in a
management program.

(c) Assistant Administrator. The term
“Assistant Administrator’” means the
Assistant Administrator for Ocean
Services and Coastal Zone Manage-
ment, NOAA.

(d) Associated facilities. The term ‘‘as-
sociated facilities” means all proposed
facilities which are specifically de-
signed, located, constructed, operated,
adapted, or otherwise used, in full or in
major part, to meet the needs of a fed-
eral action (e.g., activity, development
project, license, permit, or assistance),
and without which the federal action,
as proposed, could not be conducted.
The proponent of a federal action shall
consider whether the federal action and
its associated facilities affect any
coastal use or resource and, if so,
whether these interrelated activities
satisfy the requirements of the applica-
ble subpart (subparts C, D, E, F or I).

(e) Coastal Zone. The term ‘‘coastal
zone’’ has the same definition as pro-
vided in §304(1) of the Act.

§930.11

(f) Director. The term ‘‘Director”
means the Director of the Office of
Ocean and Coastal Resource Manage-
ment (OCRM), National Ocean Service,
NOAA.

(g) Effect on any coastal use or resource
(coastal effect). The term ‘‘effect on any
coastal use or resource’” means any
reasonably foreseeable effect on any
coastal use or resource resulting from
a federal action. (The term ‘‘federal ac-
tion” includes all types of activities
subject to the federal consistency re-
quirement under subparts C, D, E, F
and I of this part.) Effects are not just
environmental effects, but include ef-
fects on coastal uses. Effects include
both direct effects which result from
the activity and occur at the same
time and place as the activity, and in-
direct (cumulative and secondary) ef-
fects which result from the activity
and are later in time or farther re-
moved in distance, but are still reason-
ably foreseeable. Indirect effects are ef-
fects resulting from the incremental
impact of the federal action when
added to other past, present, and rea-
sonably foreseeable actions, regardless
of what person(s) undertake(s) such ac-
tions.

(h) Enforceable policy. ‘“The term ‘‘en-
forceable policy’’ means State policies
which are legally binding through con-
stitutional provisions, laws, regula-
tions, land use plans, ordinances, or ju-
dicial or administrative decisions, by
which a State exerts control over pri-
vate and public land and water uses
and natural resources in the coastal
zone,” 16 USC 1453(6a), and which are
incorporated in a management pro-
gram as approved by OCRM either as
part of program approval or as a pro-
gram change under 15 CFR part 923,
subpart H. An enforceable policy shall
contain standards of sufficient speci-
ficity to guide public and private uses.
Enforceable policies need not establish
detailed criteria such that a proponent
of an activity could determine the con-
sistency of an activity without inter-
action with the State agency. State
agencies may identify management
measures which are based on enforce-
able policies, and, if implemented,
would allow the activity to be con-
ducted consistent with the enforceable
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policies of the program. A State agen-
cy, however, must base its objection on
enforceable policies.

(i) Erecutive Office of the President.
The term ‘‘Executive Office of the
President” means the office, council,
board, or other entity within the Exec-
utive Office of the President which
shall participate with the Secretary in
seeking to mediate serious disagree-
ments which may arise between a Fed-
eral agency and a coastal State.

(j) Federal agency. The term ‘‘Federal
agency’’ means any department, agen-
cy, board, commission, council, inde-
pendent office or similar entity within
the executive branch of the federal
government, or any wholly owned fed-
eral government corporation.

(k) Management program. The term
“management program’ has the same
definition as provided in section 304(12)
of the Act, except that for the purposes
of this part the term is limited to those
management programs adopted by a
coastal State in accordance with the
provisions of section 306 of the Act, and
approved by the Assistant Adminis-
trator.

(1) OCRM. The term “OCRM’ means
the Office of Ocean and Coastal Re-
source Management, National Ocean
Service, National Oceanic and Atmos-
pheric Administration (““NOAA”), U.S.
Department of Commerce.

(m) Secretary. The term ‘‘Secretary’
means the Secretary of Commerce and/
or designee.

(n) Section. The term ‘‘Section”
means a section of the Coastal Zone
Management Act of 1972, as amended.

(o) State agency. The term ‘‘State
agency’’ means the agency of the State
government designated pursuant to
section 306(d)(6) of the Act to receive
and administer grants for an approved
management program, or a single des-
ignee State agency appointed by the
306(d)(6) State agency.

Subpart C—Consistency for
Federal Agency Activities

§930.30 Objectives.

The provisions of this subpart are in-
tended to assure that all Federal agen-
cy activities including development
projects affecting any coastal use or re-
source will be undertaken in a manner
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consistent to the maximum extent
practicable with the enforceable poli-
cies of approved management pro-
grams. The provisions of subpart I of
this part are intended to supplement
the provisions of this subpart for Fed-
eral agency activities having inter-
state coastal effects.

§930.31 Federal agency activity.

(a) The term ‘‘Federal agency activ-
ity” means any functions performed by
or on behalf of a Federal agency in the
exercise of its statutory responsibil-
ities. This encompasses a wide range of
Federal agency activities which ini-
tiate an event or series of events where
coastal effects are reasonably foresee-
able, e.g., rulemaking, planning, phys-
ical alteration, exclusion of uses. The
term ‘“‘Federal agency activity’’ does
not include the issuance of a federal li-
cense or permit to an applicant or per-
son (see subparts D and E of this part)
or the granting of federal assistance to
an applicant agency (see subpart F of
this part).

(b) The term federal ‘‘development
project’” means a Federal agency activ-
ity involving the planning, construc-
tion, modification, or removal of public
works, facilities, or other structures,
and includes the acquisition, use, or
disposal of any coastal use or resource.

(c) The Federal agency activity cat-
egory is a residual category for federal
actions that are not covered under sub-
parts D, E, or F of this part.

(d) A general permit program pro-
posed by a Federal agency is subject to
this subpart if the general permit pro-
gram does not involve case-by-case ap-
proval by the Federal agency, unless a
Federal agency chooses to subject its
general permit program to consistency
review under subpart D of this part, by
providing the State agency with a con-
sistency certification. When proposing
a general permit program, a Federal
agency shall provide a consistency de-
termination to the relevant manage-
ment programs and request that the
State agency(ies) provide the Federal
agency with conditions that would per-
mit the State agency to concur with
the Federal agency’s consistency deter-
mination. State concurrence shall re-
move the need for the State agency to
review future case-by-case uses of the
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general permit for consistency with the
enforceable policies of management
programs. Federal agencies shall, to
the maximum extent practicable, in-
corporate the State conditions into the
general permit. If the State conditions
are not incorporated into the general
permit or a State agency objects to the
general permit, then the Federal agen-
cy shall notify potential users of the
general permit that the general permit
is not authorized for that State unless
the State agency concurs that the ac-
tivity is consistent with the enforce-
able policies of its management pro-
gram. Accordingly, the applicants in
those States shall provide the State
agency with a consistency certification
under subpart D of this part.

(e) The terms ‘‘Federal agency activ-
ity” and “Federal development
project’” also include modifications of
any such activity or development
project which affect any coastal use or
resource, provided that, in the case of
modifications of an activity or develop-
ment project which the State agency
has previously reviewed, the effect on
any coastal use or resource is substan-
tially different than those previously
reviewed by the State agency.

§930.32 Consistent to the maximum
extent practicable.

(a)(1) The term ‘‘consistent to the
maximum extent practicable’” means
fully consistent with the enforceable
policies of management programs un-
less full consistency is prohibited by
existing law applicable to the Federal
agency.

(2) Section 307(e) of the Act does not
relieve Federal agencies of the consist-
ency requirements under the Act. The
Act was intended to cause substantive
changes in Federal agency decision-
making within the context of the dis-
cretionary powers residing in such
agencies. Accordingly, whenever Ile-
gally permissible, Federal agencies
shall consider the enforceable policies
of management programs as require-
ments to be adhered to in addition to
existing Federal agency statutory
mandates. If a Federal agency asserts
that full consistency with the manage-
ment program is prohibited, it shall
clearly describe, in writing, to the
State agency the statutory provisions,

§930.32

legislative history, or other legal au-
thority which limits the Federal agen-
cy’s discretion to be fully consistent
with the enforceable policies of the
management program.

(3) For the purpose of determining
consistent to the maximum extent
practicable under paragraphs (a)(1) and
(2) of this section, federal legal author-
ity includes Federal appropriation Acts
if the appropriation Act includes lan-
guage that specifically prohibits full
consistency with specific enforceable
policies of management programs. Fed-
eral agencies shall not use a general
claim of a lack of funding or insuffi-
cient appropriated funds or failure to
include the cost of being fully con-
sistent in Federal budget and planning
processes as a basis for being con-
sistent to the maximum extent prac-
ticable with an enforceable policy of a
management program. The only cir-
cumstance where a Federal agency
may rely on a lack of funding as a limi-
tation on being fully consistent with
an enforceable policy is the Presi-
dential exemption described in section
307(c)(1)(B) of the Act (16 USC
1456(c)(1)(B)). In cases where the cost of
being consistent with the enforceable
policies of a management program was
not included in the Federal agency’s
budget and planning processes, the
Federal agency should determine the
amount of funds needed and seek addi-
tional federal funds. Federal agencies
should include the cost of being fully
consistent with the enforceable poli-
cies of management programs in their
budget and planning processes, to the
same extent that a Federal agency
would plan for the cost of complying
with other federal requirements.

(b) A Federal agency may deviate
from full consistency with an approved
management program when such devi-
ation is justified because of an emer-
gency or other similar unforeseen cir-
cumstance (‘‘exigent circumstance’’),
which presents the Federal agency
with a substantial obstacle that pre-
vents complete adherence to the ap-
proved program. Any deviation shall be
the minimum necessary to address the
exigent circumstance. Federal agencies
shall carry out their activities con-
sistent to the maximum extent prac-
ticable with the enforceable policies of
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a management program, to the extent
that the exigent circumstance allows.
Federal agencies shall consult with
State agencies to the extent that an
exigent circumstance allows and shall
attempt to seek State agency concur-
rence prior to addressing the exigent
circumstance. Once the exigent cir-
cumstances have passed, and if the
Federal agency is still carrying out an
activity with coastal effects, Federal
agencies shall comply with all applica-
ble provisions of this subpart to ensure
that the activity is consistent to the
maximum extent practicable with the
enforceable policies of management
programs. Once the Federal agency has
addressed the exigent circumstance or
completed its emergency response ac-
tivities, it shall provide the State
agency with a description of its actions
and their coastal effects.

(c) A classified activity that affects
any coastal use or resource is not ex-
empt from the requirements of this
subpart, unless the activity is exempt-
ed by the President under section
307(c)(1)(B) of the Act. Under the con-
sistent to the maximum extent prac-
ticable standard, the Federal agency
shall provide to the State agency a de-
scription of the project and coastal ef-
fects that it is legally permitted to re-
lease or does not otherwise breach the
classified nature of the activity. Even
when a Federal agency may not be able
to disclose project information, the
Federal agency shall conduct the clas-
sified activity consistent to the max-
imum extent practicable with the en-
forceable policies of management pro-
grams. The term classified means to
protect from disclosure national secu-
rity information concerning the na-
tional defense or foreign policy, pro-
vided that the information has been
properly classified in accordance with
the substantive and procedural require-
ments of an executive order. Federal
and State agencies are encouraged to
agree on a qualified third party(ies)
with appropriate security clearance(s)
to review classified information and to
provide non-classified comments re-
garding the activity’s reasonably fore-
seeable coastal effects.
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§930.33 Identifying Federal agency ac-
tivities affecting any coastal use or
resource.

(a) Federal agencies shall determine
which of their activities affect any
coastal use or resource of States with
approved management programs.

(1) Effects are determined by looking
at reasonably foreseeable direct and in-
direct effects on any coastal use or re-
source. An action which has minimal
or no environmental effects may still
have effects on a coastal use (e.g., ef-
fects on public access and recreational
opportunities, protection of historic
property) or a coastal resource, if the
activity initiates an event or series of
events where coastal effects are reason-
ably foreseeable. Therefore, Federal
agencies shall, in making a determina-
tion of effects, review relevant man-
agement program enforceable policies
as part of determining effects on any
coastal use or resource.

(2) If the Federal agency determines
that a Federal agency activity has no
effects on any coastal use or resource,
and a negative determination under
§930.35 is not required, then the Fed-
eral agency is not required to coordi-
nate with State agencies under section
307 of the Act.

(3)(i) De minimis Federal agency ac-
tivities. Federal agencies are encour-
aged to review their activities, other
than development projects within the
coastal zone, to identify de minimis ac-
tivities, and request State agency con-
currence that these de minimis activi-
ties should not be subject to further
State agency review. De minimis activi-
ties shall only be excluded from State
agency review if a Federal agency and
State agency have agreed. The State
agency shall provide for public partici-
pation under section 306(d)(14) of the
Act when reviewing the Federal agen-
cy’s de minimis activity request. If the
State agency objects to the Federal
agency’s de minimis finding then the
Federal agency must provide the State
agency with either a negative deter-
mination or a consistency determina-
tion pursuant to this subpart. OCRM is
available to facilitate a Federal agen-
cy’s request.

(ii) De minimis activities are activi-
ties that are expected to have insignifi-
cant direct or indirect (cumulative and
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secondary) coastal effects and which
the State agency concurs are de mini-
mis.

(4) Environmentally beneficial activi-
ties. The State agency and Federal
agencies may agree to exclude environ-
mentally beneficial Federal agency ac-
tivities (either on a case-by-case basis
or for a category of activities) from
further State agency consistency re-
view. Environmentally beneficial ac-
tivity means an activity that protects,
preserves, or restores the natural re-
sources of the coastal zone. The State
agency shall provide for public partici-
pation under section 306(d)(14) of the
Act for the State agency’s consider-
ation of whether to exclude environ-
mentally beneficial activities.

(5) General consistency determina-
tions, phased consistency determina-
tions, and national or regional consist-
ency determinations under §930.36 are
also available to facilitate federal-
State coordination.

(b) Federal agencies shall consider all
development projects within the coast-
al zone to be activities affecting any
coastal use or resource. All other types
of activities within the coastal zone
are subject to Federal agency review to
determine whether they affect any
coastal use or resource.

(c) Federal agency activities and de-
velopment projects outside of the
coastal zone, are subject to Federal
agency review to determine whether
they affect any coastal use or resource.

(d) Federal agencies shall broadly
construe the effects test to provide
State agencies with a consistency de-
termination under §930.34 and not a
negative determination under §930.35
or other determinations of no effects.
Early coordination and cooperation be-
tween a Federal agency and the State
agency can enable the parties to focus
their efforts on particular Federal
agency activities of concern to the
State agency.

§930.34 Federal and State agency co-
ordination.

(a)(1) Federal agencies shall provide
State agencies with consistency deter-
minations for all Federal agency ac-
tivities affecting any coastal use or re-
source. To facilitate State agency re-
view, Federal agencies should coordi-
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nate with the State agency prior to
providing the determination.

(2) Use of existing procedures. Federal
agencies are encouraged to coordinate
and consult with State agencies
through use of existing procedures in
order to avoid waste, duplication of ef-
fort, and to reduce Federal and State
agency administrative burdens. Where
necessary, these existing procedures
should be modified to facilitate coordi-
nation and consultation under the Act.

(b) Listed activities. State agencies are
strongly encouraged to list in their
management programs Federal agency
activities which, in the opinion of the
State agency, will have reasonably
foreseeable coastal effects and there-
fore, may require a Federal agency
consistency determination. Listed Fed-
eral agency activities shall be de-
scribed in terms of the specific type of
activity involved (e.g., federal reclama-
tion projects). In the event the State
agency chooses to describe Federal
agency activities that occur outside of
the coastal zone, which the State agen-
cy believes will have reasonably fore-
seeable coastal effects, it shall also de-
scribe the geographic location of such
activities (e.g., reclamation projects in
coastal floodplains).

(c) Unlisted activities. State agencies
should monitor unlisted Federal agen-
cy activities (e.g., by use of intergov-
ernmental review process established
pursuant to E.O. 12372, review of NEPA
documents, and the FEDERAL REG-
ISTER) and should notify Federal agen-
cies of unlisted Federal agency activi-
ties which Federal agencies have not
subjected to a consistency review but
which, in the opinion of the State
agency, will have reasonably foresee-
able coastal effects and therefore, may
require a Federal agency consistency
determination. The provisions in para-
graphs (b) and (c) of this section are
recommended rather than mandatory
procedures for facilitating federal-
State coordination of Federal agency
activities which affect any coastal use
or resource. State agency notification
to the Federal agency (by listed or un-
listed notification) is neither a sub-
stitute for nor does it eliminate Fed-
eral agency responsibility to comply
with the consistency requirement, and
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to provide State agencies with consist-
ency determinations for all develop-
ment projects in the coastal zone and
for all other Federal agency activities
which the Federal agency finds affect
any coastal use or resource, regardless
of whether the State agency has listed
the activity or notified the Federal
agency through case-by-case moni-
toring.

(d) State guidance and assistance to
Federal agencies. As a preliminary mat-
ter, a decision that a Federal agency
activity affects any coastal use or re-
source should lead to early consulta-
tion with the State agency (i.e., before
the required 90-day period). Federal
agencies should obtain the views and
assistance of the State agency regard-
ing the means for determining that the
proposed activity will be conducted in
a manner consistent to the maximum
extent practicable with the enforceable
policies of a management program. As
part of its assistance efforts, the State
agency shall make available for public
inspection copies of the management
program document. Upon request by
the Federal agency, the State agency
shall identify any enforceable policies
applicable to the proposed activity
based upon the information provided to
the State agency at the time of the re-
quest.

§930.35 Negative determinations for
proposed activities.

(a) If a Federal agency determines
that there will not be coastal effects,
then the Federal agency shall provide
the State agencies with a negative de-
termination for a Federal agency ac-
tivity:

(1) Identified by a State agency on its
list, as described in §930.34(b), or
through case-by-case monitoring of un-
listed activities; or

(2) Which is the same as or is similar
to activities for which consistency de-
terminations have been prepared in the
past; or

(3) For which the Federal agency un-
dertook a thorough consistency assess-
ment and developed initial findings on
the coastal effects of the activity.

(b) Content of a negative determination.
A negative determination may be sub-
mitted to State agencies in any writ-
ten form so long as it contains a brief
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description of the activity, the activi-
ty’s location and the basis for the Fed-
eral agency’s determination that the
activity will not affect any coastal use
or resource. In determining effects,
Federal agencies shall follow
§930.33(a)(1), including an evaluation of
the relevant enforceable policies of a
management program and include the
evaluation in the negative determina-
tion. The level of detail in the Federal
agency’s analysis may vary depending
on the scope and complexity of the ac-
tivity and issues raised by the State
agency, but shall be sufficient for the
State agency to evaluate whether
coastal effects are reasonably foresee-
able.

(c) A negative determination under
paragraph (a) of this section shall be
provided to the State agency at least 90
days before final approval of the activ-
ity, unless both the Federal agency and
the State agency agree to an alter-
native notification schedule. A State
agency is not obligated to respond to a
negative determination. If a State
agency does not respond to a Federal
agency’s negative determination with-
in 60 days, State agency concurrence
with the negative determination shall
be presumed. State agency concurrence
shall not be presumed in cases where
the State agency, within the 60-day pe-
riod, requests an extension of time to
review the matter. Federal agencies
shall approve one request for an exten-
sion period of 15 days or less. If a State
agency objects to a negative deter-
mination, asserting that coastal effects
are reasonably foreseeable, the Federal
agency shall consider submitting a
consistency determination to the State
agency or otherwise attempt to resolve
any disagreement within the remainder
of the 90-day period. If a Federal agen-
cy, in response to a State agency’s ob-
jection to a negative determination,
agrees that coastal effects are reason-
ably foreseeable, the State agency and
Federal agency should attempt to
agree to complete the consistency re-
view within the 90-day period for the
negative determination or consider an
alternative schedule pursuant to
§930.36(b)(1). Federal agencies should
consider postponing final Federal agen-
cy action, beyond the 90-day period,
until a disagreement has been resolved.
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State agencies are not required to pro-
vide public notice of the receipt of a
negative determination or the resolu-
tion of an objection to a negative de-
termination, unless a Federal agency
submits a consistency determination
pursuant to §930.34.

(d) In the event of a serious disagree-
ment between a Federal agency and a
State agency regarding a determina-
tion related to whether a proposed ac-
tivity affects any coastal use or re-
source, either party may seek the Sec-
retarial mediation or OCRM mediation
services provided for in subpart G.

§930.36 Consistency determinations
for proposed activities.

(a) Federal agencies shall review
their proposed Federal agency activi-
ties which affect any coastal use or re-
source in order to develop consistency
determinations which indicate whether
such activities will be undertaken in a
manner consistent to the maximum ex-
tent practicable with the enforceable
policies of approved management pro-
grams. Federal agencies should consult
with State agencies at an early stage
in the development of the proposed ac-
tivity in order to assess whether such
activities will be consistent to the
maximum extent practicable with the
enforceable policies of such programs.

(b) Timing of consistency determina-
tions. (1) Federal agencies shall provide
State agencies with a consistency de-
termination at the earliest practicable
time in the planning or reassessment of
the activity. A consistency determina-
tion should be prepared following de-
velopment of sufficient information to
reasonably determine the consistency
of the activity with the management
program, but before the Federal agency
reaches a significant point of decision-
making in its review process, i.e., while
the Federal agency has the ability to
modify the activity. The consistency
determination shall be provided to
State agencies at least 90 days before
final approval of the Federal agency
activity unless both the Federal agen-
cy and the State agency agree to an al-
ternative notification schedule.

(2) Federal and State agencies may
mutually agree upon procedures for ex-
tending the notification requirement
beyond 90 days for activities requiring
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a substantial review period, and for
shortening the notification period for
activities requiring a less extensive re-
view period, provided that public par-
ticipation requirements are met.

(c) General consistency determinations.
In cases where Federal agencies will be
performing repeated activity other
than a development project (e.g., ongo-
ing maintenance, waste disposal) which
cumulatively has an effect upon any
coastal use or resource, the Federal
agency may develop a general consist-
ency determination, thereby avoiding
the necessity of issuing separate con-
sistency determinations for each incre-
mental action controlled by the major
activity. A Federal agency may provide
a State agency with a general consist-
ency determination only in situations
where the incremental actions are re-
petitive and do not affect any coastal
use or resource when performed sepa-
rately. A Federal agency and State
agency may mutually agree on a gen-
eral consistency determination for de
minimis activities (see §930.33(a)(3)) or
any other repetitive activity or cat-
egory of activity(ies). If a Federal
agency issues a general consistency de-
termination, it shall thereafter peri-
odically consult with the State agency
to discuss the manner in which the in-
cremental actions are being under-
taken.

(d) Phased consistency determinations.
In cases where the Federal agency has
sufficient information to determine the
consistency of a proposed development
project or other activity from planning
to completion, the Federal agency
shall provide the State agency with
one consistency determination for the
entire activity or development project.
In cases where federal decisions related
to a proposed development project or
other activity will be made in phases
based upon developing information
that was not available at the time of
the original consistency determina-
tion, with each subsequent phase sub-
ject to Federal agency discretion to
implement alternative decisions based
upon such information (e.g., planning,
siting, and design decisions), a consist-
ency determination will be required for
each major decision. In cases of phased
decisionmaking, Federal agencies shall
ensure that the development project or

247



§930.37

other activity continues to be con-
sistent to the maximum extent prac-
ticable with the management program.

(e) National or regional consistency de-
terminations. (1) A Federal agency may
provide States with consistency deter-
minations for Federal agency activities
that are national or regional in scope
(e.g., rulemaking, national plans), and
that affect any coastal use or resource
of more than one State. Many States
share common coastal management
issues and have similar enforceable
policies, e.g., protection of a particular
coastal resource. The Federal agency’s
national or regional consistency deter-
mination should, at a minimum, ad-
dress the common denominator of
these policies, i.e., the common coastal
effects and management issues, and
thereby address different States’ poli-
cies with one discussion and deter-
mination. If a Federal agency decides
not to use this section, it must issue
consistency determinations to each
State agency pursuant to §930.39.

(2) Federal agency activities with
coastal effects shall be consistent to
the maximum extent practicable with
the enforceable policies of each State’s
management program. Thus, the Fed-
eral agency’s national or regional con-
sistency determination shall contain
sections that would apply to individual
States to address coastal effects and
enforceable policies unique to par-
ticular States, if common coastal ef-
fects and enforceable policies cannot be
addressed under paragraph (e)(1). Early
coordination with coastal States will
enable the Federal agency to identify
particular coastal management con-
cerns and policies. In addition, the Fed-
eral agency could address the concerns
of each affected State by providing for
State conditions for the proposed ac-
tivity. Further, the consistency deter-
mination could identify the coordina-
tion efforts and describe how the Fed-
eral agency responded to State agency
concerns.

§930.37 Consistency determinations
and National Environmental Policy
Act (NEPA) requirements.

A Federal agency may use its NEPA
documents as a vehicle for its consist-
ency determination or negative deter-
mination under this subpart. However,
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a Federal agency’s federal consistency
obligations under the Act are inde-
pendent of those required under NEPA
and are not necessarily fulfilled by the
submission of a NEPA document. If a
Federal agency includes its consist-
ency determination or negative deter-
mination in a NEPA document, the
Federal agency shall ensure that the
NEPA document includes the informa-
tion and adheres to the timeframes re-
quired by this subpart. Federal agen-
cies and State agencies should mutu-
ally agree on how to best coordinate
the requirements of NEPA and the Act.

§930.38 Consistency determinations
for activities initiated prior to man-
agement program approval.

(a) A consistency determination is
required for ongoing Federal agency
activities other than development
projects initiated prior to management
program approval, which are governed
by statutory authority under which the
Federal agency retains discretion to re-
assess and modify the activity. In these
cases the consistency determination
must be made by the Federal agency at
the earliest practicable time following
management program approval, and
the State agency must be provided
with a consistency determination no
later than 120 days after management
program approval for ongoing activi-
ties which the State agency lists or
identifies through monitoring as sub-
ject to consistency with the manage-
ment program.

(b) A consistency determination is
required for major, phased federal de-
velopment project decisions described
in §930.36(d) which are made following
management program approval and are
related to development projects initi-
ated prior to program approval. In
making these new decisions, Federal
agencies shall consider effects on any
coastal use or resource not fully evalu-
ated at the outset of the project. This
provision shall not apply to phased fed-
eral decisions which were specifically
described, considered and approved
prior to management program approval
(e.g., in a final environmental impact
statement issued pursuant to NEPA).

248



Nat. Oceanic and Atmospheric Adm., Commerce

§930.39 Content of a consistency de-
termination.

(a) The consistency determination
shall include a brief statement indi-
cating whether the proposed activity
will be undertaken in a manner con-
sistent to the maximum extent prac-
ticable with the enforceable policies of
the management program. The state-
ment must be based upon an evaluation
of the relevant enforceable policies of
the management program. A descrip-
tion of this evaluation shall be in-
cluded in the consistency determina-
tion, or provided to the State agency
simultaneously with the consistency
determination if the evaluation is con-
tained in another document. Where a
Federal agency is aware, prior to its
submission of its consistency deter-
mination, that its activity is not fully
consistent with a management pro-
gram’s enforceable policies, the Fed-
eral agency shall describe in its con-
sistency determination the legal au-
thority that prohibits full consistency
as required by §930.32(a)(2). Where the
Federal agency is not aware of any in-
consistency until after submission of
its consistency determination, the Fed-
eral agency shall submit its description
of the legal authority that prohibits
full consistency to the State agency as
soon as possible, or before the end of
the 90-day  period described in
§930.36(b)(1). The consistency deter-
mination shall also include a detailed
description of the activity, its associ-
ated facilities, and their coastal ef-
fects, and comprehensive data and in-
formation sufficient to support the
Federal agency’s consistency state-
ment. The amount of detail in the eval-
uation of the enforceable policies, ac-
tivity description and supporting infor-
mation shall be commensurate with
the expected coastal effects of the ac-
tivity. The Federal agency may submit
the necessary information in any man-
ner it chooses so long as the require-
ments of this subpart are satisfied.

(b) Federal agencies shall be guided
by the following in making their con-
sistency determinations. The activity
its effects on any coastal use or re-
source, associated facilities (e.g., pro-
posed siting and construction of access
road, connecting pipeline, support
buildings, and the effects of the associ-
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ated facilities (e.g., erosion, wetlands,
beach access impacts), must all be con-
sistent to the maximum extent prac-
ticable with the enforceable policies of
the management program.

(¢) In making their consistency de-
terminations, Federal agencies shall
ensure that their activities are con-
sistent to the maximum extent prac-
ticable with the enforceable, policies of
the management program. However,
Federal agencies should give consider-
ation to management program provi-
sions which are in the nature of rec-
ommendations.

(d) When Federal agency standards
are more restrictive than standards or
requirements contained in the manage-
ment program, the Federal agency may
continue to apply its stricter stand-
ards. In such cases the Federal agency
shall inform the State agency in the
consistency determination of the stat-
utory, regulatory or other basis for the
application of the stricter standards.

(e) State permit requirements. Federal
law, other than the CZMA, may require
a Federal agency to obtain a State per-
mit. Even when Federal agencies are
not required to obtain State permits,
Federal agencies shall still be con-
sistent to the maximum extent prac-
ticable with the enforceable policies
that are contained in such State per-
mit programs that are part of a man-
agement program.

§930.40 Multiple Federal agency par-
ticipation.

Whenever more than one Federal
agency is involved in a Federal agency
activity or its associated facilities af-
fecting any coastal use or resource, or
is involved in a group of Federal agen-
cy activities related to each other be-
cause of their geographic proximity,
the Federal agencies may prepare one
consistency determination for all the
federal activities involved. In such
cases, Federal agencies should consider
joint preparation or lead agency devel-
opment of the consistency determina-
tion. In either case, the consistency de-
termination shall be transmitted to
the State agency at least 90 days before
final decisions are taken by any of the
participating agencies and shall com-
ply with the requirements of §930.39.

249



§930.41

§930.41 State agency response.

(a) A State agency shall inform the
Federal agency of its concurrence with
or objection to the Federal agency’s
consistency determination at the ear-
liest practicable time, after providing
for public participation in the State
agency’s review of the consistency de-
termination. The Federal agency may
presume State agency concurrence if
the State agency’s response is not re-
ceived within 60 days from receipt of
the Federal agency’s consistency deter-
mination and supporting information.
The 60-day review period begins when
the State agency receives the consist-
ency determination and supporting in-
formation required by §930.39(a). If the
information required by §930.39(a) is
not included with the determination,
the State agency shall immediately no-
tify the Federal agency that the 60-day
review period has not begun, what in-
formation required by §930.39(a) is
missing, and that the 60-day review pe-
riod will begin when the missing infor-
mation is received by the State agency.
If a Federal agency has submitted a
consistency determination and infor-
mation required by §930.39(a), then the
State agency shall not assert that the
60-day review period has not begun for
failure to submit information that is in
addition to that required by §930.39(a).

(b) State agency concurrence shall
not be presumed in cases where the
State agency, within the 60-day period,
requests an extension of time to review
the matter. Federal agencies shall ap-
prove one request for an extension pe-
riod of 15 days or less. In considering
whether a longer or additional exten-
sion period is appropriate, the Federal
agency should consider the magnitude
and complexity of the information con-
tained in the consistency determina-
tion.

(c) Final Federal agency action shall
not be taken sooner than 90 days from
the receipt by the State agency of the
consistency determination unless the
State concurs or concurrence is pre-
sumed, pursuant to paragraphs (a) and
(b), with the activity, or unless both
the Federal agency and the State agen-
cy agree to an alternative period.

(d) Time limits on concurrences. A
State agency cannot unilaterally place
an expiration date on its concurrence.
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If a State agency believes that an expi-
ration date is necessary, State and
Federal agencies may agree to a time
limit. If there is no agreement, later
phases of, or modifications to, the ac-
tivity that will have effects not evalu-
ated at the time of the original consist-
ency determination will require either
a new consistency determination, a
supplemental consistency determina-
tion under §930.46, or a phased review
under §930.36(d) of this subpart.

(e) State processing fees. The Act does
not require Federal agencies to pay
State processing fees. State agencies
shall not assess a Federal agency with
a fee to process the Federal agency’s
consistency determination unless pay-
ment of such fees is required by other
federal law or otherwise agreed to by
the Federal agency and allowed by the
Comptroller General of the United
States. In no case may a State agency
stay the consistency review period or
base its objection on the failure of a
Federal agency to pay a fee.

§930.42

(a) Management programs shall pro-
vide for public participation in the
State agency’s review of consistency
determinations. Public participation,
at a minimum, shall consist of public
notice for the area(s) of the coastal
zone likely to be affected by the activ-
ity, as determined by the State agency.

(b) Timing of public notice. States
shall provide timely public notice after
the consistency determination has
been received by the State agency, ex-
cept in cases where earlier public no-
tice on the consistency determination
by the Federal agency or the State
agency meets the requirements of this
section. A public comment period shall
be provided by the State sufficient to
give the public an opportunity to de-
velop and provide comments on wheth-
er the project is consistent with man-
agement program enforceable policies
and still allow the State agency to
issue its concurrence or objection with-
in the 60 day State response period.

(c) Content of public notice. The public
notice shall:

(1) Specify that the proposed activity
is subject to review for consistency
with the enforceable policies of the
management program;

Public participation.
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(2) Provide sufficient information to
serve as a basis for comment;

(3) Specify a source for additional in-
formation, e.g., a State agency web
site; and

(4) Specify a contact for submitting
comments to the State agency.

(d) Procedural options that may be
used by the State agency for issuance
of public notice include, but are not
limited to, public notice through an of-
ficial State gazette, a local newspaper
serving areas of coastal zone likely to
be affected by the activity, individual
State mailings, public notice through a
management program newsletter, and
electronic notices, e.g., web sites. How-
ever, electronic notices, e.g., web sites,
shall not be the sole source of a public
notification, but may be used in con-
junction with other means. Web sites
may be used to provide a location for
the public to obtain additional infor-
mation. States shall not require that
the Federal agency provide public no-
tice. Federal and State agencies are en-
couraged to issue joint public notices,
and hold joint public hearings, to mini-
mize duplication of effort and to avoid
unnecessary delays, so long as the joint
notice meets the other requirements of
this section.

§930.43 State agency objection.

(a) In the event the State agency ob-
jects to the Federal agency’s consist-
ency determination, the State agency
shall accompany its response to the
Federal agency with its reasons for the
objection and supporting information.
The State agency response shall de-
scribe:

(1) How the proposed activity will be
inconsistent with specific enforceable
policies of the management program;
and

(2) The specific enforceable policies
(including citations).

(3) The State agency should also de-
scribe alternative measures (if they
exist) which, if adopted by the Federal
agency, would allow the activity to
proceed in a manner consistent to the
maximum extent practicable with the
enforceable policies of the management
program. Failure to describe alter-
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natives does not affect the validity of
the State agency’s objection.

(b) If the State agency’s objection is
based upon a finding that the Federal
agency has failed to supply sufficient
information, the State agency’s re-
sponse must describe the nature of the
information requested and the neces-
sity of having such information to de-
termine the consistency of the Federal
agency activity with the enforceable
policies of the management program.

(c) State agencies shall send to the
Director a copy of objections to Fed-
eral agency consistency determina-
tions.

(d) In the event of an objection, Fed-
eral and State agencies should use the
remaining portion of the 90-day notice
period (see §930.36(b)) to attempt to re-
solve their differences. If resolution
has not been reached at the end of the
90-day period, Federal agencies should
consider using the dispute resolution
mechanisms of this part and post-
poning final federal action until the
problems have been resolved. At the
end of the 90-day period the Federal
agency shall not proceed with the ac-
tivity over a State agency’s objection
unless:

(1) the Federal agency has concluded
that under the ‘‘consistent to the max-
imum extent practicable’ standard de-
scribed in section 930.32 comnsistency
with the enforceable policies of the
management program is prohibited by
existing law applicable to the Federal
agency and the Federal agency has
clearly described, in writing, to the
State agency the legal impediments to
full consistency (See §§930.32(a) and
930.39(a)), or

(2) the Federal agency has concluded
that its proposed action is fully con-
sistent with the enforceable policies of
the management program, though the
State agency objects.

(e) If a Federal agency decides to pro-
ceed with a Federal agency activity
that is objected to by a State agency,
or to follow an alternative suggested
by the State agency, the Federal agen-
cy shall notify the State agency of its
decision to proceed before the project
commences.
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§930.44 Availability of mediation for
disputes concerning proposed ac-
tivities.

In the event of a serious disagree-
ment between a Federal agency and a
State agency regarding the consistency
of a proposed federal activity affecting
any coastal use or resource, either
party may request the Secretarial me-
diation or OCRM mediation services
provided for in subpart G.

§930.45 Availability of mediation for
previously reviewed activities.

(a) Federal and State agencies shall
cooperate in their efforts to monitor
federally approved activities in order
to make certain that such activities
continue to be undertaken in a manner
consistent to the maximum extent
practicable with the enforceable poli-
cies of the management program.

(b) The State agency may request
that the Federal agency take appro-
priate remedial action following a seri-
ous disagreement resulting from a Fed-
eral agency activity, including those
activities where the State agency’s
concurrence was presumed, which was:

(1) Previously determined to be con-
sistent to the maximum extent prac-
ticable with the management program,
but which the State agency later main-
tains is being conducted or is having an
effect on any coastal use or resource
substantially different than originally
described and, as a result, is no longer
consistent to the maximum extent
practicable with the enforceable poli-
cies of the management program; or

(2) Previously determined not to be a
Federal agency activity affecting any
coastal use or resource, but which the
State agency later maintains is being
conducted or is having an effect on any
coastal use or resource substantially
different than originally described and,
as a result, the activity affects any
coastal use or resource and is not con-
sistent to the maximum extent prac-
ticable with the enforceable policies of
the management program. The State
agency’s request shall include sup-
porting information and a proposal for
recommended remedial action.
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(c) If, after a reasonable time fol-
lowing a request for remedial action,
the State agency still maintains that a
serious disagreement exists, either
party may request the Secretarial me-
diation or OCRM mediation services
provided for in subpart G of this part.

§930.46 Supplemental coordination for
proposed activities.

(a) For proposed Federal agency ac-
tivities that were previously deter-
mined by the State agency to be con-
sistent with the management program,
but which have not yet begun, Federal
agencies shall further coordinate with
the State agency and prepare a supple-
mental consistency determination if
the proposed activity will affect any
coastal use or resource substantially
different than originally described.
Substantially different coastal effects
are reasonably foreseeable if:

(1) The Federal agency makes sub-
stantial changes in the proposed activ-
ity that are relevant to management
program enforceable policies; or

(2) There are significant new cir-
cumstances or information relevant to
the proposed activity and the proposed
activity’s effect on any coastal use or
resource.

(b) The State agency may notify the
Federal agency and the Director of pro-
posed activities which the State agen-
cy believes should be subject to supple-
mental coordination. The State agen-
cy’s notification shall include informa-
tion supporting a finding of substan-
tially different coastal effects than
originally described and the relevant
enforceable policies, and may rec-
ommend modifications to the proposed
activity (if any) that would allow the
Federal agency to implement the pro-
posed activity consistent with the en-
forceable policies of the management
program. State agency notification
under this paragraph (b) does not re-
move the requirement under paragraph
(a) of this section for Federal agencies
to notify State agencies.
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Subpart D—Consistency for Activi-
ties Requiring a Federal Li-
cense or Permit

§930.50 Objectives.

The provisions of this subpart are in-
tended to ensure that any required fed-
eral license or permit activity affect-
ing any coastal use or resource is con-
ducted in a manner consistent with ap-
proved management programs. The
provisions of subpart I of this part are
intended to supplement the provisions
of this subpart for federal license or
permit activities having interstate
coastal effects.

§930.51 Federal license or permit.

(a) The term ‘‘federal license or per-
mit’’> means any required authoriza-
tion, certification, approval, lease, or
other form of permission which any
Federal agency is empowered to issue
to an applicant. The term does not in-
clude OCS plans, and federal license or
permit activities described in detail in
OCS plans, which are subject to sub-
part E of this part. The term ‘‘lease,”
means a lease issued by a Federal agen-
cy to a non-federal entity that author-
izes or approves the use of federal prop-
erty for a non-federal activity. The
term lease does not include leases
issued pursuant to lease sales con-
ducted by a Federal agency (e.g., outer
continental shelf (OCS) oil and gas
lease sales conducted by the Minerals
Management Service or o0il and gas
lease sales conducted by the Bureau of
Land Management). Lease sales con-
ducted by a Federal agency are Federal
agency activities under subpart C of
this part if coastal effects are reason-
ably foreseeable.

(b) The term also includes the fol-
lowing types of renewals and major
amendments which affect any coastal
use or resource:

(1) Renewals and major amendments
of federal license or permit activities
not previously reviewed by the State
agency;

(2) Renewals and major amendments
of federal license or permit activities
previously reviewed by the State agen-
cy which are filed after and are subject
to management program changes not
in existence at the time of original
State agency review; and
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(3) Renewals and major amendments
of federal license or permit activities
previously reviewed by the State agen-
cy which will cause an effect on any
coastal use or resource substantially
different than those originally re-
viewed by the State agency.

(c) The term ‘“‘major amendment’’ of
a federal license or permit activity
means any subsequent federal approval
that the applicant is required to obtain
for modification to the previously re-
viewed and approved activity and
where the activity permitted by
issuance of the subsequent approval
will affect any coastal use or resource,
or, in the case of a major amendment
subject to §930.51(b)(3), affect any
coastal use or resource in a way that is
substantially different than the de-
scription or understanding of effects at
the time of the original activity.

(d) The term ‘‘renewals” of a federal
license or permit activity means any
subsequent re-issuance, re-approval or
extension of an existing license or per-
mit that the applicant is required to
obtain for an activity described under
paragraph (b) of this section.

(e) The determination of substan-
tially different coastal effects under
paragraphs (b)(3), and (c) of this section
is made on a case-by-case basis by the
State agency, Federal agency and ap-
plicant. The opinion of the State agen-
cy shall be accorded deference and the
terms ‘“‘major amendment,” ‘‘renew-
als” and ‘‘substantially different’ shall
be construed broadly to ensure that the
State agency has the opportunity to
review activities and coastal effects
not previously reviewed.

(f) This subpart applies to active appli-
cations. If an applicant withdraws its
application to the Federal agency, then
the consistency process is terminated.
If the applicant reapplies to the Fed-
eral agency, then a new consistency re-
view process will start. If a Federal
agency stops or stays the Federal li-
cense or permit application process,
then the consistency review period will
be stopped or stayed for the same
amount of time as for the Federal ap-
plication process.

§930.52 Applicant.

The term ‘‘applicant’’ means any in-
dividual, public or private corporation,
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partnership, association, or other enti-
ty organized or existing under the laws
of any nation, State, or any State, re-
gional, or local government, who, fol-
lowing management program approval,
either files an application for a re-
quired individual federal license or per-
mit, or who files a consistency certifi-
cation for a required general federal li-
cense or permit under §930.31(d) to con-
duct an activity affecting any coastal
use or resource. The term ‘‘applicant”
does not include Federal agencies ap-
plying for federal licenses or permits.
Federal agency activities requiring fed-
eral licenses or permits are subject to
subpart C of this part.

§930.53 Listed federal license or per-
mit activities.

(a) State agencies shall develop a list
of federal license or permit activities
which affect any coastal use or re-
source, including reasonably foresee-
able effects, and which the State agen-
cy wishes to review for consistency
with the management program. The
list shall be included as part of the
management program, and the federal
license or permit activities shall be de-
scribed in terms of the specific licenses
or permits involved (e.g., Corps of Engi-
neers 404 permits, Coast Guard bridge
permits). In the event the State agency
chooses to review federal license or
permit activities, with reasonably fore-
seeable coastal effects, outside of the
coastal zone, it must generally describe
the geographic location of such activi-
ties.

(1) The geographic location descrip-
tion should encompass areas outside of
the coastal zone where coastal effects
from federal license or permit activi-
ties are reasonably foreseeable. The
State agency should exclude geo-
graphic areas outside of the coastal
zone where coastal effects are not rea-
sonably foreseeable. Listed activities
may have different geographic location
descriptions, depending on the nature
of the activity and its coastal effects.
For example, the geographic location
for activities affecting water resources
or uses could be described by shared
water bodies, river basins, boundaries
defined wunder the State’s coastal
nonpoint pollution control program, or
other ecologically identifiable areas.
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Federal lands located within the
boundaries of a State’s coastal zone are
automatically included within the geo-
graphic location description; State
agencies do not have to describe these
areas. State agencies do have to de-
scribe the geographic location of listed
activities occurring on federal lands lo-
cated beyond the boundaries of a
State’s coastal zone.

(2) For listed activities occurring
outside of the coastal zone for which a
State has not generally described the
geographic location of review, States
must follow the conditions for review
of unlisted activities under §930.54 of
this subpart.

(b) General concurrences for minor ac-
tivities. To avoid repeated review of
minor federal license or permit activi-
ties which, while individually incon-
sequential, cumulatively affect any
coastal use or resource, the State agen-
cy, after developing conditions allow-
ing concurrence for such activities,
may issue a general public notice (see
§930.61) and general concurrence allow-
ing similar minor work in the same ge-
ographic area to proceed without prior
State agency review. In such cases, the
State agency must set forth in the
management program license and per-
mit list the minor federal license or
permit activities and the relevant con-
ditions which are covered by the gen-
eral concurrence. Minor federal license
or permit activities which satisfy the
conditions of the general concurrence
are not subject to the consistency cer-
tification requirement of this subpart.
Except in cases where the State agency
indicates otherwise, copies of federal
license or permit applications for ac-
tivities subject to a general concur-
rence must be sent by the applicant to
the State agency to allow the State
agency to monitor adherence to the
conditions required by such concur-
rence. Confidential and proprietary
material within such applications may
be deleted.

(c) The license and permit list may
be amended by the State agency fol-
lowing consultation with the affected
Federal agency and approval by the Di-
rector pursuant to the program change
requirements found at 15 CFR part 923,
subpart H.
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(1) Consultation with the affected
Federal agency means, at least 60 days
prior to submitting a program change
request to OCRM, a State agency shall
notify in writing the relevant regional
or field Federal agency staff and the
head of the affected Federal agency,
and request comments on the listing
change. The notification shall describe
the proposed change and identify the
regional Federal agency staff the State
has contacted for consultation.

(2) A State agency must include in
its program change request to OCRM a
description of any comments received
from the affected Federal agency.

(d) No federal license or permit de-
scribed on an approved list shall be
issued by a Federal agency until the re-
quirements of this subpart have been
satisfied. Federal agencies shall inform
applicants for listed licenses or permits
of the requirements of this subpart.

§930.54 Unlisted federal license or
permit activities.

(a)(1) With the assistance of Federal
agencies, State agencies should mon-
itor unlisted federal license or permit
activities (e.g., by use of intergovern-
mental review process established pur-
suant to E.O. 12372, review of NEPA
documents, FEDERAL REGISTER no-
tices). State agencies shall notify Fed-
eral agencies, applicants, and the Di-
rector of unlisted activities affecting
any coastal use or resource which re-
quire State agency review within 30
days from notice of the license or per-
mit application, that has been sub-
mitted to the approving Federal agen-
cy, otherwise the State agency waives
its right to review the unlisted activ-
ity. The waiver does not apply in cases
where the State agency does not re-
ceive notice of the federal license or
permit application.

(2) Federal agencies or applicants
should provide written notice of the
submission of applications for federal
licenses or permits for unlisted activi-
ties to the State agency. Notice to the
State agency may be constructive if
notice is published in an official federal
public notification document or
through an official State clearinghouse
(i.e., the FEDERAL REGISTER, draft or
final NEPA EISs that are submitted to
the State agency, or a State’s intergov-
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ernmental review process). The notice,
whether actual or constructive, shall
contain sufficient information for the
State agency to learn of the activity,
determine the activity’s geographic lo-
cation, and determine whether coastal
effects are reasonably foreseeable.

(b) The State agency’s notification
shall also request the Director’s ap-
proval to review the unlisted activity
and shall contain an analysis that sup-
ports the State agency’s assertion that
coastal effects are reasonably foresee-
able. Following State agency notifica-
tion to the Federal agency, applicant
and the Director, the Federal agency
shall not issue the license or permit
until the requirements of this subpart
have been satisfied, unless the Director
disapproves the State agency’s request
to review the activity.

(c) The Federal agency and the appli-
cant have 15 days from receipt of the
State agency notice to provide com-
ments to the Director regarding the
State agency’s request to review the
activity. The sole basis for the Direc-
tor’s approval or disapproval of the
State agency’s request will relate to
whether the proposed activity’s coastal
effects are reasonably foreseeable. The
Director shall issue a decision, with
supporting comments, to the State
agency, Federal agency and applicant
within 30 days from receipt of the
State agency notice. The Director may
extend the decision deadline beyond 30
days due to the complexity of the
issues or to address the needs of the
State agency, the Federal agency, or
the applicant. The Director shall con-
sult with the State agency, the Federal
agency and the applicant prior to ex-
tending the decision deadline, and shall
limit the extension to the minimum
time necessary to make its decision.
The Director shall notify the relevant
parties of the expected length of an ex-
tension.

(d) If the Director disapproves the
State agency’s request, the Federal
agency may approve the license or per-
mit application and the applicant need
not comply with the requirements of
this subpart. If the Director approves
the State agency’s request, the Federal
agency and applicant must comply
with the consistency certification pro-
cedures of this subpart.
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(e) Following an approval by the Di-
rector, the applicant shall amend the
federal application by including a con-
sistency certification and shall provide
the State agency with a copy of the
certification along with necessary data
and information (see §§930.58, 930.62 and
930.63). For the purposes of this section,
concurrence by the State agency shall
be conclusively presumed in the ab-
sence of a State agency objection with-
in six months from the original Federal
agency notice to the State agency (see
paragraph (a) of this section) or within
three months from receipt of the appli-
cant’s consistency certification and
necessary data and information, which-
ever period terminates last.

(f) The unlisted activity procedures
in this section are provided to ensure
that State agencies are afforded an op-
portunity to review federal license or
permit activities with reasonably fore-
seeable coastal effects. Prior to bring-
ing the issue before the Director, the
concerned parties should discuss coast-
al effects and consistency. The appli-
cant can avoid delay by simply seeking
the State agency’s expeditious concur-
rence rather than waiting for the Di-
rector’s decision. If an applicant, of its
own accord or after negotiations with
the State agency, provides a consist-
ency certification and necessary data
and information to the State agency,
the review shall be deemed to have re-
ceived the Director’s approval, and all
of the provisions of this subpart shall
apply and the State agency need not
request the Director’s approval. If an
applicant for an unlisted activity has
not subjected itself to the consistency
process within the 30 day notification
period contained in paragraph (a) of
this section, the State agency must ad-
here to the unlisted activity review re-
quirements of this section to preserve
its right to review the activity.

§930.55 Availability of mediation for
license or permit disputes.

In the event of a serious disagree-
ment between a Federal and State
agency regarding whether a listed or
unlisted federal license or permit ac-
tivity is subject to the federal consist-
ency requirement, either party may re-
quest the OCRM mediation or Secre-
tarial mediation services provided for

15 CFR Ch. IX (1-1-02 Edition)

in subpart G of this part; notice shall
be provided to the applicant. The exist-
ence of a serious disagreement will not
relieve the Federal agency from the re-
sponsibility for withholding approval
of a license or permit application for
an activity on an approved manage-
ment program list (see §930.53) or indi-
vidually approved by the Director (see
§930.54) pending satisfaction of the re-
quirements of this subpart. Similarly,
the existence of a serious disagreement
will not prevent the Federal agency
from approving a license or permit ac-
tivity which has not received Director
approval.

§930.56 State agency guidance and as-
sistance to applicants.

As a preliminary matter, any appli-
cant for a federal license or permit se-
lected for review by a State agency
should obtain the views and assistance
of the State agency regarding the
means for ensuring that the proposed
activity will be conducted in a manner
consistent with the management pro-
gram. As part of its assistance efforts,
the State agency shall make available
for public inspection copies of the man-
agement program document. Upon re-
quest by the applicant, the State agen-
cy shall identify any enforceable poli-
cies applicable to the proposed activ-
ity, based upon the information sub-
mitted to the State agency.

§930.57 Consistency certifications.

(a) Following appropriate coordina-
tion and cooperation with the State
agency, all applicants for required fed-
eral licenses or permits subject to
State agency review shall provide in
the application to the federal licensing
or permitting agency a certification
that the proposed activity complies
with and will be conducted in a manner
consistent with the management pro-
gram. At the same time, the applicant
shall furnish to the State agency a
copy of the certification and necessary
data and information.

(b) The applicant’s consistency cer-
tification shall be in the following
form: ‘““The proposed activity complies
with the enforceable policies of (name
of State) approved management pro-
gram and will be conducted in a man-
ner consistent with such program.”
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§930.58 Necessary data and informa-
tion.

(a) The applicant shall furnish the
State agency with necessary data and
information along with the consistency
certification. Such information and
data shall include the following:

(1) A detailed description of the pro-
posed activity, its associated facilities,
the coastal effects, and comprehensive
data and information sufficient to sup-
port the applicant’s consistency cer-
tification. Maps, diagrams, technical
data and other relevant material shall
be submitted when a written descrip-
tion alone will not adequately describe
the proposal (a copy of the federal ap-
plication and all supporting material
provided to the Federal agency should
also be submitted to the State agency);

(2) Information specifically identified
in the management program as re-
quired necessary data and information
for an applicant’s consistency certifi-
cation. The management program as
originally approved or amended (pursu-
ant to 15 CFR part 923, subpart H) may
describe data and information nec-
essary to assess the consistency of fed-
eral license or permit activities. Nec-
essary data and information may in-
clude State or local government per-
mits or permit applications which are
required for the proposed activity. Re-
quired data and information may not
include confidential and proprietary
material; and

(3) An evaluation that includes a set
of findings relating the coastal effects
of the proposal and its associated fa-
cilities to the relevant enforceable
policies of the management program.
Applicants shall demonstrate that the
activity will be consistent with the en-
forceable policies of the management
program. Applicants shall demonstrate

adequate consideration of policies
which are in the nature of rec-
ommendations. Applicants need not

make findings with respect to coastal
effects for which the management pro-
gram does not contain enforceable or
recommended policies.

(b) At the request of the applicant,
interested parties who have access to
information and data required by this
section may provide the State agency
with all or part of the material re-
quired. Furthermore, upon request by
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the applicant, the State agency shall
provide assistance for developing the
assessment and findings required by
this section.

(c) When satisfied that adequate pro-
tection against public disclosure exists,
applicants should provide the State
agency with confidential and propri-
etary information which the State
agency maintains is necessary to make
a reasoned decision on the consistency
of the proposal. State agency requests
for such information must be related to
the necessity of having such informa-
tion to assess adequately the coastal
effects of the proposal.

§930.59 Multiple permit review.

(a) Applicants shall, to the extent
practicable, consolidate related federal
license or permit activities affecting
any coastal use or resource for State
agency review. State agencies shall, to
the extent practicable, provide appli-
cants with a ‘“‘one-stop’ multiple per-
mit review for consolidated permits to
minimize duplication of effort and to
avoid unnecessary delays.

(b) A State agency objection to one
or more of the license or permit activi-
ties submitted for consolidated review
shall not prevent the applicant from
receiving Federal agency approval for
those license or permit activities found
to be consistent with the management
program.

§930.60 Commencement of State agen-
cy review.

(a) Except as provided in §930.54(e)
and paragraph (a)(1) of this section,
State agency review of an applicant’s
consistency certification begins at the
time the State agency receives a copy
of the consistency certification, and
the information and data required pur-
suant to §930.58.

(1) If an applicant fails to submit a
consistency certification in accordance
with §930.57, or fails to submit nec-
essary data and information required
pursuant to §930.58, the State agency
shall, within 30 days of receipt of the
incomplete information, notify the ap-
plicant and the Federal agency of the
missing certification or information,
and that:

(i) The State agency’s review has not
yvet begun, and that its review will
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commence once the necessary certifi-
cation or information deficiencies have
been corrected; or

(ii) The State agency’s review has
begun, and that the certification or in-
formation deficiencies must be cured
by the applicant during the State’s re-
view period.

(2) Under paragraph (a)(1) of this sec-
tion, State agencies shall notify the
applicant and the Federal agency,
within 30 days of receipt of the com-
pleted certification and information, of
the date when necessary certification
or information deficiencies have been
corrected, and that the State agency’s
consistency review commenced on the
date that the complete certification
and necessary data and information
were received by the State agency.

(3) State agencies and applicants (and
persons under subpart E of this part)
may mutually agree to stay the con-
sistency timeclock or extend the six-
month review period. Such an agree-
ment shall be in writing and shall be
provided to the Federal agency. A Fed-
eral agency shall not presume State
agency concurrence with an activity
where such an agreement exists or
where a State agency’s review period,
under paragraph (a)(1)(i) of this sec-
tion, has not begun.

(b) A State agency request for infor-
mation or data in addition to that re-
quired by §930.58 shall not extend the
date of commencement of State agency
review.

§930.61 Public participation.

(a) Following receipt of the material
described in §930.60 the State agency
shall ensure timely public notice of the
proposed activity. Public notice shall
be provided for the area(s) of the coast-
al zone likely to be affected by the pro-
posed activity, as determined by the
State agency. At the discretion of the
State agency, public participation may
include one or more public hearings.
The State agency shall not require an
applicant or a Federal agency to hold a
public hearing. State agencies should
restrict the period of public notice, re-
ceipt of comments, hearing proceedings
and final decision-making to the min-
imum time necessary to reasonably in-
form the public, obtain sufficient com-
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ment, and develop a decision on the
matter.

(b) Content of public notice. The public
notice shall:

(1) Specify that the proposed activity
is subject to review for consistency
under the policies of the management
program;

(2) Provide sufficient information to
serve as a basis for comment;

(3) Specify a source for additional in-
formation; and

(4) Specify a contact for submitting
comments to the management pro-
gram.

(c) Procedural options that may be
used by the State agency for issuance
of public notice include, but are not
limited to, public notice through an of-
ficial State gazette, a local newspaper
serving areas of the coastal zone likely
to be affected by the activity, indi-
vidual State mailings, public notice
through a management program news-
letter, and electronic notices, e.g., web
sites. However, electronic notices, e.g.,
web sites, shall not be the sole source
of a public notification, but may be
used in conjunction with other means.
Web sites may be used to provide a lo-
cation for the public to obtain addi-
tional information. The State agency
may require the applicant to provide
the public notice. State agencies shall
not require that the Federal agency
provide public notice. The State agen-
cy may rely upon the public notice pro-
vided by the Federal agency reviewing
the application for the federal license
or permit (e.g., notice of availability of
NEPA documents) if such notice satis-
fies the minimum requirements set
forth in paragraphs (a) and (b) of this
section.

(d) Federal and State agencies are en-
couraged to issue joint public notices,
and hold joint public hearings, when-
ever possible to minimize duplication
of effort and to avoid unnecessary
delays.

§930.62 State agency concurrence
with a consistency certification.

(a) At the earliest practicable time,
the State agency shall notify the Fed-
eral agency and the applicant whether
the State agency concurs with or ob-
jects to a consistency certification.
The State agency may issue a general
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concurrence for minor activities (see
§930.53(b)). Concurrence by the State
agency shall be conclusively presumed
if the State agency’s response is not re-
ceived within six months following
commencement of State agency re-
view.

(b) If the State agency has not issued
a decision within three months fol-
lowing commencement of State agency
review, it shall notify the applicant
and the Federal agency of the status of
the matter and the basis for further
delay.

(c) If the State agency issues a con-
currence or is conclusively presumed to
concur with the applicant’s consist-
ency certification, the Federal agency
may approve the federal license or per-
mit application. Notwithstanding
State agency concurrence with a con-
sistency certification, the federal per-
mitting agency may deny approval of
the federal license or permit applica-
tion. Federal agencies should not delay
processing applications pending receipt
of a State agency’s concurrence. In the
event a Federal agency determines
that an application will not be ap-
proved, it shall immediately notify the
applicant and the State agency.

(d) During the period when the State
agency is reviewing the consistency
certification, the applicant and the
State agency should attempt, if nec-
essary, to agree upon conditions,
which, if met by the applicant, would
permit State agency concurrence. The
parties shall also consult with the Fed-
eral agency responsible for approving
the federal license or permit to ensure
that proposed conditions satisfy federal
as well as management program re-
quirements (see also §930.4).

§930.63 State agency objection to a
consistency certification.

(a) If the State agency objects to the
applicant’s consistency certification
within six months following com-
mencement of review, it shall notify
the applicant, Federal agency and Di-
rector of the objection. A State agency
may assert alternative bases for its ob-
jection, as described in paragraphs (b)
and (c) of this section.

(b) State agency objections that are
based on sufficient information to
evaluate the applicant’s consistency
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certification shall describe how the
proposed activity is inconsistent with
specific enforceable policies of the
management program. The objection
may describe alternative measures (if
they exist) which, if adopted by the ap-
plicant, may permit the proposed ac-
tivity to be conducted in a manner con-
sistent with the enforceable policies of
the management program.

(c) A State agency objection may be
based upon a determination that the
applicant has failed, following a writ-
ten State agency request, to supply the
information required pursuant to
§930.58 or other information necessary
for the State agency to determine con-
sistency. If the State agency objects on
the grounds of insufficient informa-
tion, the objection shall describe the
nature of the information requested
and the necessity of having such infor-
mation to determine the consistency of
the activity with the management pro-
gram. The objection may describe al-
ternative measures (if they exist)
which, if adopted by the applicant, may
permit the proposed activity to be con-
ducted in a manner consistent with the
enforceable policies of the management
program.

(d) Alternatives. If a State agency pro-
poses an alternative(s) in its objection
letter, the alternative(s) shall be de-
scribed with sufficient specificity to
allow the applicant to determine
whether to, in consultation with the
State agency: adopt an alternative;
abandon the project; or file an appeal
under subpart H. Application of the
specificity requirement demands a case
specific approach. More complicated
activities or alternatives generally
need more information than less-com-
plicated activities or alternatives. See
§930.121(d) for further details regarding
alternatives for appeals under subpart
H of this part.

(e) A State agency objection shall in-
clude a statement to the following ef-
fect:

Pursuant to 15 CFR part 930, subpart H,
and within 30 days from receipt of this let-
ter, you may request that the Secretary of
Commerce override this objection. In order
to grant an override request, the Secretary
must find that the activity is consistent
with the objectives or purposes of the Coast-
al Zone Management Act, or is necessary in
the interest of national security. A copy of
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the request and supporting information must
be sent to the [Name of State] management
program and the federal permitting or li-
censing agency. The Secretary may collect
fees from you for administering and proc-
essing your request.

§930.64 Federal permitting agency re-
sponsibility.

Following receipt of a State agency
objection to a consistency certifi-
cation, the Federal agency shall not
issue the federal license or permit ex-
cept as provided in subpart H of this
part.

§930.65 Remedial action for
viously reviewed activities.

(a) Federal and State agencies shall
cooperate in their efforts to monitor
federal license or permit activities in
order to make certain that such activi-
ties continue to conform to both fed-
eral and State requirements.

(b) The State agency shall notify the
relevant Federal agency representative
for the area involved of any federal li-
cense or permit activity which the
State agency claims was:

(1) Previously determined to be con-
sistent with the management program,
but which the State agency later main-
tains is being conducted or is having an
effect on any coastal use or resource
substantially different than originally
described and, as a result, is no longer
consistent with the management pro-
gram; or

(2) Previously determined not to be
an activity affecting any coastal use or
resource, but which the State agency
later maintains is being conducted or
is having coastal effects substantially
different than originally described and,
as a result, the activity affects any
coastal use or resource in a manner in-
consistent with the management pro-
gram.

(c) The State agency mnotification
shall include:

(1) A description of the activity in-
volved and the alleged lack of compli-
ance with the management program;

(2) supporting information; and

(3) a request for appropriate remedial
action. A copy of the request shall be
sent to the applicant and the Director.
Remedial actions shall be linked to
coastal effects substantially different
than originally described.

pre-
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(d) If, after 30 days following a re-
quest for remedial action, the State
agency still maintains that the appli-
cant is failing to comply substantially
with the management program, the
governor or State agency may file a
written objection with the Director. If
the Director finds that the applicant is
conducting an activity that is substan-
tially different from the approved ac-
tivity, the applicant shall submit an
amended or new consistency certifi-
cation and supporting information to
the Federal agency and to the State
agency, or comply with the originally
approved certification.

(e) An applicant shall be found to be
conducting an activity substantially
different from the approved activity if
the State agency claims and the Direc-
tor finds that the activity affects any
coastal use or resource substantially
different than originally described by
the applicant and, as a result, the ac-
tivity is no longer being conducted in a
manner consistent with the enforceable
policies of the management program.
The Director may make a finding that
an applicant is conducting an activity
substantially different from the ap-
proved activity only after providing 15
days for the applicant and the Federal
agency to review the State agency’s
objection and to submit comments for
the Director’s consideration.

§930.66 Supplemental coordination for
proposed activities

(a) For federal license or permit pro-
posed activities that were previously
determined by the State agency to be
consistent with the management pro-
gram, but which have not yet begun,
applicants shall further coordinate
with the State agency and prepare a
supplemental consistency certification
if the proposed activity will affect any
coastal use or resource substantially
different than originally described.
Substantially different coastal effects
are reasonably foreseeable if:

(1) The applicant makes substantial
changes in the proposed activity that
are relevant to management program
enforceable policies; or

(2) There are significant new cir-
cumstances or information relevant to
the proposed activity and the proposed
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activity’s effect on any coastal use or
resource.

(b) The State agency may notify the
applicant, the Federal agency and the
Director of proposed activities which
the State agency believes should be
subject to supplemental coordination.
The State agency’s notification shall
include information supporting a find-
ing of substantially different coastal
effects than originally described and
the relevant enforceable policies, and
may recommend modifications to the
proposed activity (if any) that would
allow the applicant to implement the
proposed activity consistent with the
management program. State agency
notification under subsection (b) does
not remove the requirement under sub-
section (a) for applicants to notify
State agencies.

Subpart E—Consistency for Outer
Continental Shelf (OCS) Ex-
ploration, Development and
Production Activities

§930.70 Objectives.

The provisions of this subpart are in-
tended to ensure that all federal li-
cense or permit activities described in
detail in OCS plans and which affect
any coastal use or resource are con-
ducted in a manner consistent with ap-
proved management programs.

§930.71 Federal license or permit ac-
tivity described in detail.

The term ‘‘federal license or permit
activity described in detail”’” means any
activity requiring a federal license or
permit, as defined in §930.51, which the
Secretary of the Interior determines
must be described in detail within an
OCS plan.

§930.72 Person.

The term ‘‘person’ means any indi-
vidual, corporation, partnership, asso-
ciation, or other entity organized or
existing under the laws of any State;
the federal government; any State, re-
gional, or local government; or any en-
tity of such federal, State, regional or
local government, who submits to the
Secretary of the Interior, or designee
following management program ap-
proval, an OCS plan which describes in

§930.75

detail federal license or permit activi-
ties.

§930.73 OCS plan.

(a) The term ““OCS plan’” means any
plan for the exploration or develop-
ment of, or production from, any area
which has been leased under the Outer
Continental Shelf Lands Act (43 U.S.C.
1331 et seq.), and the regulations under
that Act, which is submitted to the
Secretary of the Interior or designee
following management program ap-
proval and which describes in detail
federal license or permit activities.

(b) The requirements of this subpart
do not apply to federal license or per-
mit applications filed after manage-
ment program approval for activities
described in detail in OCS plans ap-
proved by the Secretary of the Interior
or designee prior to management pro-
gram approval.

§930.74 OCS activities subject to State
agency review.

Except for States which do not an-
ticipate coastal effects resulting from
OCS activities, management program
lists required pursuant to §930.53 shall
include a reference to OCS plans which
describe in detail federal license or per-
mit activities affecting any coastal use
or resource.

§930.75 State agency assistance to per-
sons.

As a preliminary matter, any person
intending to submit to the Secretary of
the Interior an OCS plan which de-
scribes in detail federal license or per-
mit activities affecting any coastal use
or resource should obtain the views and
assistance of the State agency regard-
ing the means for ensuring that such
activities will be conducted in a man-
ner consistent with the management
program. As part of its assistance ef-
forts, the State agency shall make
available for inspection copies of the
management program document. Upon
request by such persons, the State
agency shall identify any enforceable
policies applicable to the proposed ac-
tivities, based upon the information
submitted to the State agency.
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§930.76 Submission of an OCS plan,
necessary data and information and
consistency certification.

Any person submitting any OCS plan
to the Secretary of the Interior or des-
ignee shall:

(a) Identify all activities described in
detail in the plan which require a fed-
eral license or permit and which will
have reasonably foreseeable coastal ef-
fects;

(b) Submit necessary data and infor-
mation pursuant to §930.58;

(c) When satisfied that the proposed
activities meet the federal consistency
requirements of this subpart, provide
the Secretary of the Interior or des-
ignee with a consistency certification
and necessary data and information.
The Secretary of the Interior or des-
ignee shall furnish the State agency
with a copy of the OCS plan (excluding
proprietary information), necessary
data and information and consistency
certification.

(d) The person’s consistency certifi-
cation shall be in the following form:

The proposed activities described in detail
in this plan comply with (name of State(s))
approved management program(s) and will
be conducted in a manner consistent with
such program(s).

§930.77 Commencement of State agen-
cy review and public notice.

(a)(1) Except as provided in §930.60(a),
State agency review of the person’s
consistency certification begins at the
time the State agency receives a copy
of the OCS plan, consistency certifi-
cation, and required necessary data
and information. A State agency re-
quest for information and data in addi-
tion to that required by §930.76 shall
not extend the date of commencement
of State agency review.

(2) To assess consistency, the State
agency shall use the information sub-
mitted pursuant to the Department of
the Interior’s OCS operating regula-
tions (see 30 CFR 250.203 and 250.204)
and OCS information program (see 30
CFR part 252) regulations and nec-
essary data and information (see 15
CFR 930.58).

(b) Following receipt of the material
described in paragraph (a) of this sec-
tion, the State agency shall ensure
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timely public notice of the proposed
activities in accordance with §930.61.

§930.78 State agency concurrence or
objection.

(a) At the earliest practicable time,
the State agency shall notify in writ-
ing the person, the Secretary of the In-
terior or designee and the Director of
its concurrence with or objection to
the consistency certification. State
agencies should restrict the period of
public notice, receipt of comments,
hearing proceedings and final decision-
making to the minimum time nec-
essary to reasonably inform the public,
obtain sufficient comment, and develop
a decision on the matter. If the State
agency has not issued a decision within
three months following commencement
of State agency review, it shall notify
the person, the Secretary of the Inte-
rior or designee and the Director of the
status of review and the basis for fur-
ther delay in issuing a final decision.
Notice shall be in written form and
postmarked no later than three months
following the commencement of the
State agency’s review. Concurrence by
the State agency shall be conclusively
presumed if the notification required
by this subparagraph is not provided.

(b) Concurrence by the State agency
shall be conclusively presumed if the
State agency’s response to the consist-
ency certification is not received with-
in six months following commence-
ment of State agency review.

(c) If the State agency objects to one
or more of the federal license or permit
activities described in detail in the
OCS plan, it must provide a separate
discussion for each objection in accord-
ance with §930.63.

§930.79 Effect of State agency concur-
rence.

(a) If the State agency issues a con-
currence or is conclusively presumed to
concur with the person’s consistency
certification, the person will not be re-
quired to submit additional consist-
ency certifications and supporting in-
formation for State agency review at
the time federal applications are actu-
ally filed for the federal licenses or per-
mits to which such concurrence ap-
plies.
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(b) Unless the State agency indicates
otherwise, copies of federal license or
permit applications for activities de-
scribed in detail in an OCS plan which
has received State agency concurrence
shall be sent by the person to the State
agency to allow the State agency to
monitor the activities. Confidential
and proprietary material within such
applications may be deleted.

§930.80 Federal permitting agency re-
sponsibility.

Following receipt of a State agency
objection to a consistency certification
related to federal license or permit ac-
tivities described in detail in an OCS
plan, the Federal agency shall not
issue any of such licenses or permits
except as provided in subpart H of this
part.

§930.81 Multiple permit review.

(a) A person submitting a consist-
ency certification for federal license or
permit activities described in detail in
an OCS plan is strongly encouraged to
work with other Federal agencies in an
effort to include, for consolidated
State agency review, consistency cer-
tifications and supporting data and in-
formation applicable to OCS-related
federal license or permit activities af-
fecting any coastal use or resource
which are not required to be described
in detail in OCS plans but which are
subject to State agency consistency re-
view (e.g., Corps of Engineer permits
for the placement of structures on the
OCS and for dredging and the transpor-
tation of dredged material, Environ-
mental Protection Agency air and
water quality permits for offshore op-
erations and onshore support and proc-
essing facilities). In the event the per-
son does not consolidate such OCS-re-
lated permit activities with the State
agency’s review of the OCS plan, such
activities will remain subject to indi-
vidual State agency review under the
requirements of subpart D of this part.

(b) A State agency objection to one
or more of the OCS-related federal li-
cense or permit activities submitted
for consolidated review shall not pre-
vent the person from receiving Federal
agency approval:

(1) For those OCS-related license or
permit activities found by the State

§930.83

agency to be consistent with the man-
agement program; and

(2) For the license or permit activi-
ties described in detail in the OCS plan
provided the State agency concurs with
the consistency certification for such
plan. Similarly, a State agency objec-
tion to the consistency certification
for an OCS plan shall not prevent the
person from receiving Federal agency
approval for those OCS-related license
or permit activities determined by the
State agency to be consistent with the
management program.

§930.82 Amended OCS plans.

If the State agency objects to the
person’s OCS plan consistency certifi-
cation, and/or if, pursuant to subpart H
of this part, the Secretary does not de-
termine that each of the objected to
federal license or permit activities de-
scribed in detail in such plan is con-
sistent with the objectives or purposes
of the Act, or is necessary in the inter-
est of national security, and if the per-
son still intends to conduct the activi-
ties described in the OCS plan, the per-
son shall submit an amended plan to
the Secretary of the Interior or des-
ignee and to the State agency along
with a consistency certification and
data and information necessary to sup-
port the amended consistency certifi-
cation. The data and information shall
specifically describe modifications
made to the original OCS plan, and the
manner in which such modifications
will ensure that all of the proposed fed-
eral license or permit activities de-
scribed in detail in the amended plan
will be conducted in a manner con-
sistent with the management program.

§930.83 Review of
plans; public notice.

amended OCS

After receipt of a copy of the amend-
ed OCS plan, consistency certification,
and necessary data and information,
State agency review shall begin. The
requirements of §§930.77, 930.78, and
930.79, apply to the review of amended
OCS plans, except that the applicable
time period for purposes of concurrence
by conclusive presumption shall be
three months instead of six months.
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§930.84 Continuing State agency ob-
jections.

If the State agency objects to the
consistency certification for an amend-
ed OCS plan, the prohibition in §930.80
against Federal agency approval of li-
censes or permits for activities de-
scribed in detail in such a plan applies,
further Secretarial review pursuant to
subpart H of this part may take place,
and the development of an additional
amended OCS plan and consistency cer-
tification may be required pursuant to
§§930.82 through 930.83.

§930.85 Failure to comply substan-
tially with an approved OCS plan.

(a) The Department of the Interior
and State agencies shall cooperate in
their efforts to monitor federally 1li-
censed or permitted activities de-
scribed in detail OCS plans to make
certain that such activities continue to
conform to both federal and State re-
quirements.

(b) If a State agency claims that a
person is failing substantially to com-
ply with an approved OCS plan subject
to the requirements of this subpart,
and such failure allegedly involves the
conduct of activities affecting any
coastal use or resource in a manner
that is not consistent with the ap-
proved management program, the
State agency shall transmit its claim
to the Minerals Management Service
region involved. Such claim shall in-
clude: a description of the specific ac-
tivity involved and the alleged lack of
compliance with the OCS plan, and a
request for appropriate remedial ac-
tion. A copy of the claim shall be sent
to the person and the Director.

(c) If, after 30 days following a re-
quest for remedial action, the State
agency still maintains that the person
is failing to comply substantially with
the OCS plan, the governor or State
agency may file a written objection
with the Director. If the Director finds
that the person is failing to comply
substantially with the OCS plan, the
person shall submit an amended or new
OCS plan along with a consistency cer-
tification and supporting information
to the Secretary of the Interior or des-
ignee and to the State agency. Fol-
lowing such a finding by the Director,
the person shall comply with the origi-
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nally approved OCS plan, or with in-
terim orders issued jointly by the Di-
rector and the Minerals Management
Service, pending approval of the
amended or new OCS plan. Sections
930.82 through 930.84 shall apply to fur-
ther State agency review of the con-
sistency certification for the amended
or new plan.

(d) A person shall be found to have
failed substantially to comply with an
approved OCS plan if the State agency
claims and the Director finds that one
or more of the activities described in
detail in the OCS plan which affects
any coastal use or resource are being
conducted or are having an effect on
any coastal use or resource substan-
tially different than originally de-
scribed by the person in the plan or ac-
companying information and, as a re-
sult, the activities are no longer being
conducted in a manner consistent with
the management program. The Direc-
tor may make a finding that a person
has failed substantially to comply with
an approved OCS plan only after pro-
viding a reasonable opportunity for the
person and the Secretary of the Inte-
rior to review the State agency’s objec-
tion and to submit comments for the
Director’s consideration.

Subpart F—Consistency for Fed-
eral Assistance to State and
Local Governments

§930.90 Objectives.

The provisions of this subpart are in-
tended to ensure that federal assist-
ance to applicant agencies for activi-
ties affecting any coastal use or re-
source is granted only when such ac-
tivities are consistent with approved
management programs. The provisions
of subpart I of this part are intended to
supplement the provisions of this sub-
part for federal assistance activities
having interstate coastal effects.

§930.91 Federal assistance.

The term ‘‘federal assistance’” means
assistance provided under a federal pro-
gram to an applicant agency through
grant or contractual arrangements,
loans, subsidies, guarantees, insurance,
or other form of financial aid.
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§930.92 Applicant agency.

The term ‘‘applicant agency’” means
any unit of State or local government,
or any related public entity such as a
special purpose district, which, fol-
lowing management program approval,
submits an application for federal as-
sistance.

§930.93 Intergovernmental review

process.

The term ‘‘intergovernmental review
process’ describes the procedures es-
tablished by States pursuant to E.O.
12372, ‘‘Intergovernmental Review of
Federal Programs,” and implementing
regulations of the review of federal fi-
nancial assistance to applicant agen-
cies.

§930.94 State review process for con-
sistency.

(a) States with approved manage-
ment programs should review applica-
tions from applicant agencies for fed-
eral assistance in accordance with E.O.
12372 and implementing regulations.

(b) The applicant agency shall submit
an application for federal assistance to
the State agency for consistency re-
view, through the intergovernmental
review process or by direct submission
to the State agency, for any proposed
federal assistance activity that is list-
ed in the management program as a
type of activity that will have a rea-
sonably foreseeable effect on any
coastal use or resource and occurring
within the coastal zone (see §930.95(a))
or within a described geographic area
outside of the coastal zone (see
§930.95(b)).

(c) Applicant agency evaluation. The
applicant agency shall provide to the
State agency, in addition to the federal
application, a brief evaluation on the
relationship of the proposed activity
and any reasonably foreseeable coastal
effects to the enforceable policies of
the management program.

§930.95 Guidance provided by the
State agency.

(a) State agencies should include
within the management program a list-
ing of specific types of federal assist-
ance programs subject to a consistency
review. Such a listing, and any amend-
ments, will require prior State agency

§930.96

consultation with affected Federal
agencies and approval by the Director
as a program change.

(b) In the event the State agency
chooses to review applications for fed-
eral assistance activities outside of the
coastal zone but with reasonably fore-
seeable coastal effects, the State agen-
cy shall develop a federal assistance
provision within the management pro-
gram generally describing the geo-
graphic area (e.g., coastal floodplains)
within which federal assistance activi-
ties will be subject to review. This pro-
vision, and any refinements, will re-
quire prior State agency consultation
with affected Federal agencies and ap-
proval by the Director as a program
change. Listed activities may have dif-
ferent geographic location descrip-
tions, depending on the nature of the
activity and its effects on any coastal
use or resource. For example, the geo-
graphic location for activities affecting
water resources or uses could be de-
scribed by shared water bodies, river
basins, boundaries defined under the
coastal nonpoint pollution control pro-
gram, or other ecologically identifiable
areas.

(c) The State agency shall provide
copies of any federal assistance list or
geographic provision, and any refine-
ments, to Federal agencies and units of
applicant agencies empowered to un-
dertake federally assisted activities
within the coastal zone or described ge-
ographic area.

(d) For review of unlisted federal as-
sistance activities, the State agency
shall follow the same procedures as it
would follow for review of listed federal
assistance activities outside of the
coastal zone or the described geo-
graphic area. (See §930.98.)

§930.96 Consistency review.

(a)(1) If the State agency does not ob-
ject to the proposed activity, the Fed-
eral agency may grant the federal as-
sistance to the applicant agency. Not-
withstanding State agency consistency
approval for the proposed project, the
Federal agency may deny assistance to
the applicant agency. Federal agencies
should not delay processing (so long as
they do not approve) applications pend-
ing receipt of a State agency approval
or objection. In the event a Federal
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agency determines that an application
will not be approved, it shall imme-
diately notify the applicant agency and
the State agency.

(2) During the period when the State
agency is reviewing the activity, the
applicant agency and the State agency
should attempt, if necessary, to agree
upon conditions which, if met by the
applicant agency, would permit State
agency approval. The parties shall also
consult with the Federal agency re-
sponsible for providing the federal as-
sistance to ensure that proposed condi-
tions satisfy federal requirements as
well as management program require-
ments.

(b) If the State agency objects to the
proposed project, the State agency
shall notify the applicant agency, Fed-
eral agency and the Director of the ob-
jection pursuant to §930.63.

§930.97 Federal assisting agency re-
sponsibility.

Following receipt of a State agency
objection, the Federal agency shall not
approve assistance for the activity ex-
cept as provided in subpart H of this
part.

§930.98 Federally assisted activities
outside of the coastal zone or the
described geographic area.

State agencies should monitor pro-
posed federal assistance activities out-
side of the coastal zone or the de-
scribed geographic area (e.g., by use of
the intergovernmental review process,
review of NEPA documents, FEDERAL
REGISTER) and shall immediately no-
tify applicant agencies, Federal agen-
cies, and any other agency or office
which may be identified by the State in
its intergovernmental review process
pursuant to E.O. 12372 of proposed ac-
tivities which will have reasonably
foreseeable coastal effects and which
the State agency is reviewing for con-
sistency with the management pro-
gram. Notification shall also be sent by
the State agency to the Director. The
Director, in his/her discretion, may re-
view the State agency’s decision to re-
view the activity. The Director may
disapprove the State agency’s decision
to review the activity only if the Direc-
tor finds that the activity will not af-
fect any coastal use or resource. The
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Director shall be guided by the provi-
sions in §930.54(c). For purposes of this
subpart, State agencies must inform
the parties of objections within the
time period permitted under the inter-
governmental review process, other-
wise the State agency waives its right
to object to the proposed activity.

§930.99 Availability of mediation for
federal assistance disputes.

In the event of a serious disagree-
ment between a Federal agency and the
State agency regarding whether a fed-
eral assistance activity is subject to
the consistency requirement either
party may request the OCRM medi-
ation or Secretarial mediation services
provided for in subpart G of this part.
The existence of a serious disagree-
ment will not relieve the Federal agen-
cy from the responsibility for with-
holding federal assistance for the ac-
tivity pending satisfaction of the re-
quirements of this subpart, except in
cases where the Director has dis-
approved a State agency decision to re-
view an activity.

§930.100 Remedial action for
viously reviewed activities.

pre-

(a) Federal and State agencies shall
cooperate in their efforts to monitor
federal assistance activities in order to
make certain that such activities con-
tinue to conform to both federal and
State requirements.

(b) The State agency shall notify the
relevant Federal agency representative
for the area involved of any federal as-
sistance activity which the State agen-
cy claims was:

(1) Previously determined to be con-
sistent with the management program,
but which the State agency later main-
tains is being conducted or is having an
effect on any coastal use or resource
substantially different than originally
described and, as a result, is no longer
consistent with the management pro-
gram, or

(2) Previously determined not to be a
project affecting any coastal use or re-
source, but which the State agency
later maintains is being conducted or
is having an effect on any coastal use
or resource substantially different than
originally described and, as a result the
project affects a coastal use or resource
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in a manner inconsistent with the
management program.

(c) The State agency mnotification
shall include:

(1) A description of the activity in-
volved and the alleged lack of compli-
ance with the management program;

(2) supporting information; and

(3) a request for appropriate remedial
action. A copy of the request shall be
sent to the applicant agency and the
Director.

(d) If, after 30 days following a re-
quest for remedial action, the State
agency still maintains that the appli-
cant agency is failing to comply sub-
stantially with the management pro-
gram, the State agency may file a writ-
ten objection with the Director. If the
Director finds that the applicant agen-
cy is conducting an activity that is
substantially different from the ap-
proved activity, the State agency may
reinitiate its review of the activity, or
the applicant agency may conduct the
activity as it was originally approved.

(e) An applicant agency shall be
found to be conducting an activity sub-
stantially different from the approved
activity if the State agency claims and
the Director finds that the activity af-
fects any coastal use or resource sub-
stantially different than originally de-
termined by the State agency and, as a
result, the activity is no longer being
conducted in a manner consistent with
the management program. The Direc-
tor may make a finding that an appli-
cant agency is conducting an activity
substantially different from the ap-
proved activity only after providing a
reasonable opportunity for the appli-
cant agency and the Federal agency to
review the State agency’s objection
and to submit comments for the Direc-
tor’s consideration.

§930.101 Supplemental
for proposed activities.

coordination

(a) For federal assistance activities
that were previously determined by the
State agency to be consistent with the
management program, but which have
not yet begun, the applicant agency
shall further coordinate with the State
agency if the proposed activity will af-
fect any coastal use or resource sub-
stantially different than originally de-

§930.112

scribed. Substantially different coastal
effects are reasonably foreseeable if:

(1) The applicant agency makes sub-
stantial changes in the proposed activ-
ity that are relevant to management
program enforceable policies; or

(2) There are significant new cir-
cumstances or information relevant to
the proposed activity and the proposed
activity’s effect on any coastal use or
resource.

(b) The State agency may notify the
applicant agency, the Federal agency
and the Director of proposed activities
which the State agency believes should
be subject to supplemental coordina-
tion. The State agency’s notification
shall include information supporting a
finding of substantially different coast-
al effects than originally described and
the relevant enforceable policies, and
may recommend modifications to the
proposed activity (if any) that would
allow the applicant agency to imple-
ment the proposed activity consistent
with the management program. State
agency notification under paragraph
(b) of this section does not remove the
requirement under paragraph (a) of
this section for applicant agencies to
notify State agencies.

Subpart G—Secretarial Mediation

§930.110 Objectives.

The purpose of this subpart is to de-
scribe mediation procedures which
Federal and State agencies may use to
attempt to resolve serious disagree-
ments which arise during the adminis-
tration of approved management pro-
grams.

§930.111 OCRM mediation.

The availability of mediation does
not preclude use by the parties of alter-
native means for resolving their dis-
agreement. In the event a serious dis-
agreement arises, the parties are
strongly encouraged to make every ef-
fort to resolve the disagreement infor-
mally. OCRM shall be available to as-
sist the parties in these efforts.

§930.112
ation.

Request for Secretarial medi-

(a) The Secretary or other head of a
Federal agency, or the Governor or the
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State agency, may notify the Sec-
retary in writing of the existence of a
serious disagreement, and may request
that the Secretary seek to mediate the
disagreement. A copy of the written re-
quest must be sent to the agency with
which the requesting agency disagrees,
to the Assistant Administrator, and to
the Director.

(b) Within 15 days following receipt
of a request for mediation the dis-
agreeing agency shall transmit a writ-
ten response to the Secretary, and to
the agency requesting mediation, indi-
cating whether it wishes to participate
in the mediation process. If the dis-
agreeing agency declines the offer to
enter into mediation efforts, it must
indicate the basis for its refusal in its
response. Upon receipt of a refusal to
participate in mediation efforts, the
Secretary shall seek to persuade the
disagreeing agency to reconsider its de-
cision and enter into mediation efforts.
If the disagreeing agencies do not all
agree to participate, the Secretary will
cease efforts to provide mediation as-
sistance.

§930.113 Public hearings.

(a) If the parties agree to the medi-
ation process, the Secretary shall ap-
point a hearing officer who shall sched-
ule a hearing in the local area con-
cerned. The hearing officer shall give
the parties at least 30 days notice of
the time and place set for the hearing
and shall provide timely public notice
of the hearing.

(b) At the time public notice is pro-
vided, the Federal and State agencies
shall provide the public with conven-
ient access to public data and informa-
tion related to the serious disagree-
ment.

(c) Hearings shall be informal and
shall be conducted by the hearing offi-
cer with the objective of securing in a
timely fashion information related to
the disagreement. The Federal and
State agencies, as well as other inter-
ested parties, may offer information at
the hearing subject to the hearing offi-
cer’s supervision as to the extent and
manner of presentation. A party may
also provide the hearing officer with
written comments. Hearings will be re-
corded and the hearing officer shall
provide transcripts and copies of writ-
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ten information offered at the hearing
to the Federal and State agency par-
ties. The public may inspect and copy
the transcripts and written informa-
tion provided to these agencies.

§930.114 Secretarial mediation efforts.

(a) Following the close of the hear-
ing, the hearing officer shall transmit
the hearing record to the Secretary.
Upon receipt of the hearing record, the
Secretary shall schedule a mediation
conference to be attended by represent-
atives from the Office of the Secretary,
the disagreeing Federal and State
agencies, and any other interested par-
ties whose participation is deemed nec-
essary by the Secretary. The Secretary
shall provide the parties at least 10
days notice of the time and place set
for the mediation conference.

(b) Secretarial mediation efforts
shall last only so long as the Federal
and State agencies agree to partici-
pate. The Secretary shall confer with
the Executive Office of the President,
as necessary, during the mediation
process.

§930.115 Termination of mediation.

Mediation shall terminate:

(a) At any time the Federal and
State agencies agree to a resolution of
the serious disagreement,

(b) If one of the agencies withdraws
from mediation,

(c) In the event the agencies fail to
reach a resolution of the disagreement
within 15 days following Secretarial
conference efforts, and the agencies do
not agree to extend mediation beyond
that period, or

(d) For other good cause.

§930.116 Judicial review.

The availability of the mediation
services provided in this subpart is not
intended expressly or implicitly to
limit the parties’ use of alternate fo-
rums to resolve disputes. Specifically,
judicial review where otherwise avail-
able by law may be sought by any
party to a serious disagreement with-
out first having exhausted the medi-
ation process provided for in this sub-
part.
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Subpart H—Appeal to the Sec-
retary for Review Related to
the Objectives of the Act and
National Security Interests

§930.120 Objectives.

This subpart sets forth the proce-
dures by which the Secretary may find
that a federal license or permit activ-
ity, including those described in detail
in an OCS plan, or a federal assistance
activity, which a State agency has
found to be inconsistent with the en-
forceable policies of the management
program, may be federally approved be-
cause the activity is consistent with
the objectives or purposes of the Act,
or is necessary in the interest of na-
tional security.

§930.121 Consistent with the objec-
tives or purposes of the Act.

A federal license or permit activity,
or a federal assistance activity, is
‘“‘consistent with the objectives or pur-
poses of the Act” if it satisfies each of
the following three requirements:

(a) The activity furthers the national
interest as articulated in §302 or §303 of
the Act, in a significant or substantial
manner,

(b) The national interest furthered by
the activity outweighs the activity’s
adverse coastal effects, when those ef-
fects are considered separately or cu-
mulatively.

(c) There is no reasonable alternative
available which would permit the ac-
tivity to be conducted in a manner con-
sistent with the enforceable policies of
the management program. When deter-
mining whether a reasonable alter-
native is available, the Secretary may
consider but is not limited to consid-
ering, previous appeal decisions, alter-
natives described in objection letters
and alternatives and other new infor-
mation described during the appeal.

§930.122 Necessary in the interest of
national security.

A federal license or permit activity,
or a federal assistance activity, is
‘“‘necessary in the interest of national
security’’ if a national defense or other
national security interest would be sig-
nificantly impaired were the activity
not permitted to go forward as pro-
posed. Secretarial review of national
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security issues shall be aided by infor-
mation submitted by the Department
of Defense or other interested Federal
agencies. The views of such agencies,
while not binding, shall be given con-
siderable weight by the Secretary. The
Secretary will seek information to de-
termine whether the objected-to activ-
ity directly supports national defense
or other essential national security ob-
jectives.

§930.123
cy.

(a) The ‘‘appellant’ is the applicant,
person or applicant agency submitting
an appeal to the Secretary pursuant to
this subpart.

(b) For the purposes of this subpart,
the ‘‘Federal agency’” is the agency
whose proposed issuance of a license or
permit or grant of assistance is the
subject of the appeal to the Secretary.

Appellant and Federal agen-

§930.124 Computation of time.

The first day of any period of time al-
lowed or prescribed by these rules,
shall not be included in the computa-
tion of the designated period of time.
The last day of the time period com-
puted shall be included unless it is a
Saturday, Sunday or a Federal holiday,
in which case the period runs until the
next day which is not one of the afore-
mentioned days.

§930.125 Notice of appeal and applica-
tion fee to the Secretary.

(a) To obtain Secretarial review of a
State agency objection, the appellant
shall file a notice of appeal with the
Secretary within 30 days of receipt of a
State agency objection.

(b) The appellant’s notice of appeal
shall be accompanied by payment of an
application fee or a request for a waiv-
er of such fees. An appeal involving a
project valued in excess of $1 million
shall be considered a major appeal and
the application fee is $500.00. All other
appeals shall be considered minor ap-
peals and the application fee is $200.00.

(c) The appellant shall send the No-
tice of appeal to the Secretary, Herbert
C. Hoover Building, 14th Street and
Constitution Avenue, NW., Wash-
ington, DC 20230; a copy of the notice of
appeal to the objecting State agency;
and to the Assistant General Counsel
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for Ocean Services (GCOS), 1305 East
West Highway, Room 6111 SSMC 4, Sil-
ver Spring, Maryland 20910.

(d) No extension of time will be per-
mitted for the filing of a notice of ap-
peal.

(e) The Secretary shall waive any or
all fees if the Secretary concludes upon
review of the appellant’s fee waiver re-
quest that such fees impose an eco-
nomic hardship on appellant. The re-
quest for a waiver and demonstration
of economic hardship shall accompany
the notice of appeal. If the Secretary
denies a request for a waiver and the
appellant wishes to continue with the
appeal, the appellant shall submit the
appropriate fees to the Secretary with-
in 20 days of receipt of the Secretary’s
denial. If the fees are not received by
the 20th day, then the Secretary shall
dismiss the appeal.

§930.126 Consistency
essing fees.

appeal proc-

The Secretary shall collect as a proc-
essing fee such other fees from the ap-
pellant as are necessary to recover the
full costs of administering and proc-
essing appeals to the Secretary under
section 307(c) of the Act. All processing
fees shall be assessed and collected no
later than 60 days after publication of
the Federal Register Notice closing the
decision record. Failure to submit
processing fees shall be grounds for ex-
tending the time for issuance of a deci-
sion pursuant to section 319(a)(2) of the
Act (16 USC 1465(a)(2)) and §930.130 of
this subpart.

§930.127 Briefs and supporting mate-
rials.

(a) The Secretary shall establish a
schedule of dates and time periods for
submission of briefs and supporting
materials by the appellant and the
State agency.

(b) Both the appellant and State
agency shall send copies of their briefs,
supporting materials and all requests
and communications to the Secretary,
each other, and to the Assistant Gen-
eral Counsel for Ocean Services
(GCOS), NOAA, 1305 East West High-
way, Room 6111 SSMC4, Silver Spring,
Maryland 20910.

(c) The Secretary may extend the
time for submission of briefs and sup-
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porting materials on his own initiative
or at the request of a party so long as
the request is received prior to the date
prescribed in the briefing schedule. A
copy of the request for an extension of
time shall be sent to the Assistant
General Counsel for Ocean Services.

(d) Where a State agency objection is
based in whole or in part on a lack of
information, the Secretary shall limit
the record on appeal to information
previously submitted to the State
agency and relevant comments there-
on, except as provided for in sections
930.129(b) and (c).

§930.128 Public notice, comment pe-
riod, and public hearing.

(a) The Secretary shall provide time-
ly public notice of the appeal after the
receipt of the notice of appeal, and pay-
ment of application fees. At a min-
imum, public notice shall be provided
in the FEDERAL REGISTER and the im-
mediate area of the coastal zone likely
to be affected by the proposed activity.

(b) The Secretary shall provide an op-
portunity for public comment on the
appeal. The public shall be afforded no
less than 30 days to comment on the
appeal. Notice of the public comment
period shall take the same form as No-
tice required in paragraph (a) of this
section.

(c) The Secretary shall afford inter-
ested Federal agencies, including the
Federal agency whose proposed action
is the subject of the appeal, with an op-
portunity to comment on the appeal.
The Secretary shall afford notice to
the Federal agencies of the time for fil-
ing their comments.

(d) The Secretary may extend the
time for submitting comments on his
own initiative or at the written request
of a party or interested Federal agen-
cy, so long as the request is received
prior to the comment date identified in
the public notice. A copy of the request
for an extension of time shall be sent
to the Assistant General Counsel for
Ocean Services.

(e) The Secretary may hold a public
hearing in response to a request or on
his own initiative. If a hearing is held
by the Secretary, it shall be guided by
the procedures described  within
§930.113.

270



Nat. Oceanic and Atmospheric Adm., Commerce

§930.129 Dismissal, remand, stay, and
procedural override.

(a) The Secretary may dismiss an ap-
peal for good cause. A dismissal is the
final agency action. Good cause shall
include, but is not limited to:

(1) Failure of the appellant to submit
a notice of appeal within the required
30-day period.

(2) Failure of the appellant to submit
a brief or supporting materials within
the required period;

(3) Failure of the appellant to pay a
required fee;

(4) Denial by the Federal agency of
the federal license, permit or assist-
ance application; or

(6) Failure of the appellant to base
the appeal on grounds that the pro-
posed activity is either consistent with
the objectives or purposes of the Act,
or necessary in the interest of national
security.

(b) If the State agency’s consistency
objection is not in compliance with
section 307 of the Act and the regula-
tions contained in subparts D, E, F, or
I of this part, the Secretary shall over-
ride the State’s objection. The Sec-
retary may make this determination as
a threshold matter.

(c) The Secretary may stay the proc-
essing of an appeal on her own initia-
tive or upon request of an appellant or
State agency for the following pur-
poses:

(1) to allow additional information to
be developed relevant to the analysis
required of the Secretary in 930.121,

(2) to allow mediation or settlement
negotiations to occur between the ap-
plicant and State agency, or

(3) to allow for remand pursuant to
paragraph (d) of this section.

(d) The Secretary may stay the proc-
essing of an appeal and remand it to
the State agency for reconsideration of
the project’s consistency with the en-
forceable policies of the State’s man-
agement program if significant new in-
formation relevant to the State agen-
cy’s objection, that was not provided to
the State agency as part of its consist-
ency review, is submitted to the Sec-
retary by the appellant, the public or a
Federal agency. The Secretary shall
determine a time period for the remand
to the State not to exceed three
months. If the State agency responds
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that it still objects to the activity,
then the Secretary shall continue to
process the appeal and shall include
the significant new information in the
decision record. If the State agency
concurs, then the Secretary shall dis-
miss the appeal and notify the Federal
agency that the activity may be feder-
ally approved.

§930.130 Closure of the decision
record and issuance of decision.

(a) No sooner than 30 days after the
close of the public comment period, the
Secretary shall publish a notice in the
Federal Register stating that the deci-
sion record is closed and that no fur-
ther information, briefs or comments
will be considered in deciding the ap-
peal.

(b) No later than 90 days after the
closure of the decision record the Sec-
retary shall issue a decision or publish
a notice in the FEDERAL REGISTER eXx-
plaining why a decision cannot be
issued at that time. The Secretary
shall issue a decision within 45 days of
the publication of such notice.

(c) The decision of the Secretary
shall constitute final agency action for
the purposes of the Administrative
Procedure Act.

(d) The appellant bears the burden of
submitting evidence in support of its
appeal and the burden of persuasion. In
reviewing an appeal, the Secretary
shall find that a proposed federal li-
cense or permit activity, or a federal
assistance activity, is consistent with
the objectives or purposes of the Act,
or is necessary in the interest of na-
tional security, when the information
submitted supports this conclusion.

(e)(1) If the Secretary finds that the
proposed activity is consistent with
the objectives or purposes of the Act,
or is necessary in the interest of na-
tional security, the Federal agency
may approve the activity.

(2) If the Secretary does not make ei-
ther of these findings, the Federal
agency shall not approve the activity.

§930.131 Review initiated by the Sec-
retary.

(a) The Secretary may, on her own
initiative, choose to consider whether a
federal license or permit activity, or a
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federal assistance activity, is con-
sistent with the objectives or purposes
of the Act, or is necessary in the inter-
est of national security. Secretarial re-
view shall only be initiated after the
completion of State agency review pur-
suant to the relevant subpart. The Sec-
retary’s decision to review the activity
may result from an independent con-
cern regarding the activity or a request
from interested parties. If the Sec-
retary decides to initiate review, noti-
fication shall be sent to the applicant,
person or applicant agency, and to the
relevant Federal and State agencies.
The notice shall include a statement
describing the reasons for the review.

(b) With the exception of application
and processing fees, all other provi-
sions under this subpart governing the
processing and administering of ap-
peals will apply to Secretarial reviews
initiated under this section.

Subpart I—Consistency of Federal
Activities Having Interstate
Coastal Effects

§930.150 Objectives.

(a) A federal activity may affect
coastal uses or resources of a State
other than the State in which the ac-
tivity will occur. Effective coastal
management is fostered by ensuring
that activities having such reasonably
foreseeable interstate coastal effects
are conducted consistent with the en-
forceable policies of the management
program of each affected State.

(b) The application of the federal
consistency requirement to activities
having interstate coastal effects is ad-
dressed by this subpart in order to en-
courage cooperation among States in
dealing with activities having inter-
state coastal effects, and to provide
States, local governments, Federal
agencies, and the public with a predict-
able framework for evaluating the con-
sistency of these federal activities
under the Act.

§930.151 Interstate coastal effect.

The term ‘“‘interstate coastal effect”
means any reasonably foreseeable ef-
fect resulting from a federal action oc-
curring in one State of the United
States on any coastal use or resource
of another State that has a federally
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approved management program. REf-
fects are not just environmental ef-
fects, but include effects on coastal
uses. Effects include both direct effects
which result from the activity and
occur at the same time and place as
the activity, and indirect (cumulative
and secondary) effects which result
from the activity and are later in time
or farther removed in distance, but are
still reasonably foreseeable. Indirect
effects are effects resulting from the
incremental impact of the federal ac-
tion when added to other past, present,
and reasonably foreseeable actions, re-
gardless of what person(s) undertake(s)
such actions. The term ‘‘affects”
means have an effect on. Effects on any
coastal use or resource may also be re-
ferred to as ‘‘coastal effects.”

§930.152 Application.

(a) This subpart applies to federal ac-
tions having interstate coastal effects,
and supplements the relevant require-
ments contained in 15 CFR part 930,
subparts C (Consistency for Federal
Agency Activities), D (Consistency for
Activities Requiring a Federal License
or Permit), E (Consistency for OCS Ex-
ploration, Development and Production
Activities) and F (Consistency for Fed-
eral Assistance to State and Local
Governments). Except as otherwise
provided by this subpart, the require-
ments of other relevant subparts of
part 930 apply to activities having
interstate coastal effects.

(b) Federal consistency is a require-
ment on federal actions affecting any
coastal use or resource of a State with
a federally-approved management pro-
gram, regardless of the activities’ loca-
tions (including States without a feder-
ally approved management program).
The federal consistency requirement
does not alter a coastal State’s juris-
diction. The federal consistency re-
quirement does not give States the au-
thority to review the application of
laws, regulations, or policies of any
other State. Rather, the Act allows a
management program to review federal
actions and may preclude federal ac-
tion as a result of a State objection,
even if the objecting State is not the
State in which the activity will occur.
Such objections to interstate activities
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under subparts D, E and F may be over-
ridden by the Secretary pursuant to
subpart H of this part.

§930.153 Coordination between States
in developing coastal management
policies.

Coastal States are encouraged to give
high priority to:

(a) Coordinating State coastal man-
agement planning, policies, and pro-
grams with respect to contiguous areas
of such States;

(b) Studying, planning, and imple-
menting unified coastal management
policies with respect to such areas; and

(c) Establishing an effective mecha-
nism, and adopting a federal-State con-
sultation procedure, for the identifica-
tion, examination, and cooperative res-
olution of mutual problems with re-
spect to activities having interstate
coastal effects.

§930.154 Listing activities subject to
routine interstate consistency re-
view.

(a) Geographic location of listed activi-
ties. Each coastal State intending to
conduct a consistency review of federal
activities occurring in another State
shall:

(1) List those Federal agency activi-
ties, federal license or permit activi-
ties, and federal assistance activities
that the State intends to routinely re-
view for consistency; and

(2) Generally describe the geographic
location for each type of listed activ-
ity.

(b) In establishing the geographic lo-
cation of interstate consistency review,
each State must notify and consult
with the State in which the listed ac-
tivity will occur, as well as with rel-
evant Federal agencies.

(c) Demonstrate effects. In describing
the geographic location for interstate
consistency reviews, the State agency
shall provide information to the Direc-
tor that coastal effects from listed ac-
tivities occurring within the geo-
graphic area are reasonably foresee-
able. Listed activities may have dif-
ferent geographic location descrip-
tions, depending on the nature of the
activity and its effects on any coastal
use or resource. For example, the geo-
graphic location for activities affecting
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water resources or uses could be de-
scribed by shared water bodies, river
basins, boundaries under the State’s
coastal nonpoint pollution control pro-
gram, or other ecologically identifiable
areas.

(d) Director approval. State agencies
shall submit their lists and geographic
location descriptions developed under
this section to the Director for ap-
proval as a routine program change
under subpart H of 15 CFR part 923.
Each State submitting this program
change shall include evidence of con-
sultation with States in which the ac-
tivity will occur, evidence of consulta-
tion with relevant Federal agencies,
and any agreements with other States
and Federal agencies regarding coordi-
nation of activities.

(e) State failure to list interstate activi-
ties. A coastal State that fails to list
federal activities subject to interstate
review, or to describe the geographic
location for these activities, under
paragraphs (a) through (d) of this sec-
tion, may not exercise its right to re-
view activities occurring in other
States, until the State meets the list-
ing requirements. The listing of activi-
ties subject to interstate consistency
review, and the description of the geo-
graphic location for those listed activi-
ties, should ensure that coastal States
have the opportunity to review rel-
evant activities occurring in other
States. States may amend their lists
and geographic location descriptions
pursuant to the requirements of this
subpart and subpart H of 15 CFR part
923. States which have complied with
paragraphs (a) through (d) of this sec-
tion may also use the procedure at
§930.564 to review unlisted activities.
States will have a transition period of
18 months from the date this rule takes
effect. In that time a State may review
an interstate activity pursuant to
§930.54 of this part. After the transition
period States must comply with this
subpart in order to review interstate
activities.

§930.155 Federal and State agency co-
ordination.

(a) Identifying activities subject to
the consistency requirement. The pro-
visions of this subpart are neither a
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substitute for nor eliminate the statu-
tory requirement of federal consistency
with the enforceable policies of man-
agement programs for all activities af-
fecting any coastal use or resource.
Federal agencies shall submit consist-
ency determinations to relevant State
agencies for activities having coastal
effects, regardless of location, and re-
gardless of whether the activity is list-
ed.

(b) Notifying affected States. Federal
agencies, applicants or applicant agen-
cies proposing activities listed for
interstate consistency review, or deter-
mined by the Federal agency, applicant
or applicant agency to have an effect
on any coastal use or resource, shall
notify each affected coastal State of
the proposed activity. State agencies
may also notify Federal agencies and
applicants of listed and unlisted activi-
ties subject to State agency review and
the requirements of this subpart.

(c) Notice of intent to review. Within 30
days from receipt of the consistency
determination or certification and nec-
essary data and information, or within
30 days from receipt of notice of a list-
ed federal assistance activity, each
State intending to review an activity
occurring in another State must notify
the applicant or applicant agency C(f
any), the Federal agency, the State in
which the activity will occur (either
the State’s management program, or if
the State does not have a management
program, the Governor’s office), and
the Director, of its intent to review the
activity for consistency. The State’s
notice to the parties must be received
by the 30th day after receipt of the con-
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sistency determination or certifi-
cation. If a State fails, within the 30
days, to notify the applicant or appli-
cant agency (if any), the Federal agen-
cy, the State in which the activity will
occur, and the Director, of its intent to
review the activity, then the State
waives its right to review the activity
for consistency. The waiver does not
apply where the State intending to re-
view the activity does not receive no-
tice of the activity.

§930.156 Content of a consistency de-
termination or certification and
State agency response.

(a) The Federal agency or applicant
is encouraged to prepare one deter-
mination or certification that will sat-
isfy the requirements of all affected
States with approved management pro-
grams.

(b) State agency responses shall fol-
low the applicable requirements con-
tained in subparts C, D, E and F of this
part.

§930.157 Mediation and informal nego-
tiations.

The relevant provisions contained in
subpart G of this part are available for
resolution of disputes between affected
States, relevant Federal agencies, and
applicants or applicant agencies The
parties to the dispute are also encour-
aged to use alternative means for re-
solving their disagreement. OCRM
shall be available to assist the parties
in these efforts.

PARTS 932-933 [RESERVED]
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