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deny the petition, it shall publish in 
the FEDERAL REGISTER a notice of a 
hearing on the petition and invite in-
terested persons to submit their views 
through an oral or written presen-
tation or both. The hearings shall be 
informal, nonadversary, legislative-
type proceedings in accordance with 16 
CFR part 1052.

§ 1051.9 Factors the Commission con-
siders in granting or denying peti-
tions. 

(a) The major factors the Commis-
sion considers in deciding whether to 
grant or deny a petition regarding a 
product include the following items: 

(1) Whether the product involved pre-
sents an unreasonable risk of injury. 

(2) Whether a rule is reasonably nec-
essary to eliminate or reduce the risk 
of injury. 

(3) Whether failure of the Commis-
sion to initiate the rulemaking pro-
ceeding requested would unreasonably 
expose the petitioner or other con-
sumers to the risk of injury which the 
petitioner alleges is presented by the 
product. 

(4) Whether, in the case of a petition 
to declare a consumer product a 
‘‘banned hazardous product’’ under sec-
tion 8 of the CPSA, the product is 
being or will be distributed in com-
merce and whether a feasible consumer 
product safety standard would ade-
quately protect the public from the un-
reasonable risk of injury associated 
with such product. 

(b) In considering these factors, the 
Commission will treat as an important 
component of each one the relative pri-
ority of the risk of injury associated 
with the product about which the peti-
tion has been filed and the Commis-
sion’s resources available for rule-
making activities with respect to that 
risk of injury. The CPSC Policy on Es-
tablishing Priorities for Commission 
Action, 16 CFR 1009.8, sets forth the 
criteria upon which Commission prior-
ities are based.

§ 1051.10 Granting petitions. 
(a) The Commission shall either 

grant or deny a petition within a rea-
sonable time after it is filed, taking 
into account the resources available 
for processing the petition. The Com-

mission may also grant a petition in 
part or deny it in part. If the Commis-
sion grants a petition, it shall begin 
proceedings to issue, amend or revoke 
the rule under the appropriate provi-
sions of the statutes under its adminis-
tration. Beginning a proceeding means 
taking the first step in the rulemaking 
process (issuance of an advance notice 
of proposed rulemaking or a notice of 
proposed rulemaking, whichever is ap-
plicable). 

(b) Granting a petition and beginning 
a proceeding does not necessarily mean 
that the Commission will issue, amend 
or revoke the rule as requested in the 
petition. The Commission must make a 
final decision as to the issuance, 
amendment, or revocation of a rule on 
the basis of all available relevant infor-
mation developed in the course of the 
rulemaking proceeding. Should later 
information indicate that the action is 
unwarranted or not necessary, the 
Commission may terminate the pro-
ceeding.

§ 1051.11 Denial of petitions. 
(a) If the Commission denies a peti-

tion it shall promptly notify the peti-
tioner in writing of its reasons for such 
denial as required by the Administra-
tive Procedure Act, 5 U.S.C. 555(e). 

(b) If the Commission denies a peti-
tion, the petitioner (or another party) 
can refile the petition if the party can 
demonstrate that new or changed cir-
cumstances or additional information 
justify reconsideration by the Commis-
sion. 

(c) A Commission denial of a petition 
shall not preclude the Commission 
from continuing to consider matters 
raised in the petition.

PART 1052—PROCEDURAL REGULA-
TIONS FOR INFORMAL ORAL 
PRESENTATIONS IN PRO-
CEEDINGS BEFORE THE CON-
SUMER PRODUCT SAFETY COM-
MISSION

Sec.
1052.1 Scope and purpose. 
1052.2 Notice of opportunity for oral presen-

tation. 
1052.3 Conduct of oral presentation. 
1052.4 Presiding officer; appointment, du-

ties, powers.
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AUTHORITY: 15 U.S.C. 1193(d), 15 U.S.C. 
2058(d)(2), 15 U.S.C. 2076(a), and 5 U.S.C. 
553(c).

SOURCE: 48 FR 57122, Dec. 28, 1983, unless 
otherwise noted.

§ 1052.1 Scope and purpose. 

(a) Section 9(d)(2) of the Consumer 
Product Safety Act, 15 U.S.C. 2058(d)(2), 
and section 4(d) of the Flammable Fab-
rics Act, 15 U.S.C. 1193(d), provide that 
certain rules under those statutes shall 
be promulgated pursuant to section 4 
of the Administrative Procedure Act, 5 
U.S.C. 553, except that the Commission 
shall give interested persons an oppor-
tunity for the oral presentation of 
data, views or arguments in addition to 
the opportunity to make written sub-
missions. Several rulemaking provi-
sions of the statutes administered by 
the Commission are subject only to the 
rulemaking procedures of the Adminis-
trative Procedure Act. Section 4(c) of 
the Administrative Procedure Act pro-
vides that the opportunity for oral 
presentations may or may not be 
granted in rulemaking under that sec-
tion. In addition, section 27(a) of the 
Consumer Product Safety Act, 15 
U.S.C. 2076(a), authorizes informal pro-
ceedings that can be conducted in non-
rulemaking investigatory situations. 

(b) This part sets forth rules of proce-
dure for the oral presentation of data, 
views or arguments in the informal 
rulemaking or investigatory situations 
described in subsection (a) of this sec-
tion. In situations where the oppor-
tunity for an oral presentation is not 
required by statute, the Commission 
will determine whether to provide the 
opportunity on a case-by-case basis.

§ 1052.2 Notice of opportunity for oral 
presentation. 

The Commission will publish in the 
FEDERAL REGISTER notice of oppor-
tunity for an oral presentation in each 
instance. The notice shall be suffi-
ciently in advance of the oral presen-
tation to allow interested persons to 
participate. If the oral presentation in-
volves a proposed rule, the notice of op-
portunity may be in the notice pro-
posing the rule or in a later, separate 
FEDERAL REGISTER notice.

§ 1052.3 Conduct of oral presentation. 

(a) The purpose of the oral presen-
tation is to afford interested persons 
an opportunity to participate in person 
in the Commission’s rulemaking or 
other proceedings and to help inform 
the Commission of relevant data, views 
and arguments. 

(b) The oral presentation, which shall 
be taped or transcribed, shall be an in-
formal, non-adversarial legislative-
type proceeding at which there will be 
no formal pleadings or adverse parties. 

(c) The proceedings for the oral pres-
entation shall be conducted impar-
tially, thoroughly, and expeditiously to 
allow interested persons an oppor-
tunity for oral presentation of data, 
views or arguments.

§ 1052.4 Presiding officer; appoint-
ment, duties, powers. 

(a) For oral presentations, the pre-
siding officer shall either be the Chair-
man of the Commission or a presiding 
officer shall be appointed by the Chair-
man with the concurrence of the Com-
mission. 

(b) The presiding officer shall chair 
the proceedings, shall make appro-
priate provision for testimony, com-
ments and questions, and shall be re-
sponsible for the orderly conduct of the 
proceedings. The presiding officer shall 
have all the powers necessary or appro-
priate to contribute to the equitable 
and efficient conduct of the oral pro-
ceedings including the following: 

(1) The right to apportion the time of 
persons making presentations in an eq-
uitable manner in order to complete 
the presentations within the time pe-
riod allotted for the proceedings. 

(2) The right to terminate or shorten 
the presentation of any party when, in 
the view of the presiding officer, such 
presentation is repetitive or is not rel-
evant to the purpose of the pro-
ceedings. 

(3) The right to confine the presen-
tations to the issues specified in the 
notice of oral proceeding or, where no 
issues are specified, to matters perti-
nent to the proposed rule or other pro-
ceeding. 

(4) The right to require a single rep-
resentative to present the views of two 
or more persons or groups who have
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the same or similar interests. The pre-
siding officer shall have the authority 
to identify groups or persons with the 
same or similar interests in the pro-
ceedings. 

(c) The presiding officer and Commis-
sion representatives shall have the 
right to question persons making an 
oral presentation as to their testimony 
and any other relevant matter.

PART 1061—APPLICATIONS FOR 
EXEMPTION FROM PREEMPTION

Sec.
1061.1 Scope and purpose. 
1061.2 Definitions. 
1061.3 Statutory considerations. 
1061.4 Threshold requirements for applica-

tions for exemption. 
1061.5 Form of applications for exemption. 
1061.6 Contents of applications for exemp-

tion. 
1061.7 Documentation of the State or local 

requirement. 
1061.8 Information on the heightened degree 

of protection afforded. 
1061.9 Information about the effect on inter-

state commerce. 
1061.10 Information on affected parties. 
1061.11 Incomplete or insufficient applica-

tions. 
1061.12 Commission consideration on mer-

its.

AUTHORITY: 15 U.S.C. 2075; 15 U.S.C. 1261n; 
15 U.S.C. 1203; 15 U.S.C. 1476.

SOURCE: 56 FR 3416, Jan. 30, 1991, unless 
otherwise noted.

§ 1061.1 Scope and purpose. 
(a) This part applies to the submis-

sion and consideration of applications 
by State and local governments for ex-
emption from preemption by statutes, 
standards, and regulations of the Con-
sumer Product Safety Commission. 

(b) This part implements section 26 of 
the Consumer Product Safety Act 
(CPSA) (15 U.S.C. 2075), section 18 of 
the Federal Hazardous Substances Act 
(FHSA) (15 U.S.C. 1261n), section 16 of 
the Flammable Fabrics Act (FFA) (15 
U.S.C. 1203), and section 7 of the Poison 
Prevention Packaging Act (PPPA) (15 
U.S.C. 1476), all as amended.

§ 1061.2 Definitions. 
For the purposes of this part: 
(a) Commission means the Consumer 

Product Safety Commission. 

(b) Commission’s statutory preemption 
provisions and statutory preemption pro-
visions means section 26 of the CPSA 
(15 U.S.C. 2075), section 18 of the FHSA 
(15 U.S.C. 1261n), section 16 of the FFA 
(15 U.S.C. 1203) and section 7 of the 
PPPA (15 U.S.C. 1476). 

(c) Commission statute, standard, or 
regulation means a statute, standard, 
regulation, or requirement that is des-
ignated as having a preemptive effect 
by the Commission’s statutory preemp-
tion provisions. 

(d) State means a State, the District 
of Columbia, the Commonwealth of 
Puerto Rico, the Virgin Islands, Guam, 
Wake Island, Midway Island, Kingman 
Reef, Johnston Island, the Canal Zone, 
American Samoa, or the Trust Terri-
tory of the Pacific Islands. 

(e) Local government means any polit-
ical subdivision of a State having the 
authority to establish or continue in 
effect any standard, regulation, or re-
quirement that has the force of law and 
is applicable to a consumer product. 

(f) State or local requirement means 
any statute, standard, regulation, ordi-
nance, or other requirement that ap-
plies to a product regulated by the 
Commission, that is issued by a State 
or local government, and that is in-
tended to have the force of law when in 
effect.

§ 1061.3 Statutory considerations. 
(a) The Commission’s statutory pre-

emption provisions provide, generally, 
that whenever consumer products are 
subject to certain Commission stat-
utes, standards, or regulations, a State 
or local requirement applicable to the 
same product is preempted, i.e., super-
seded and made unenforceable, if both 
are designed to protect against the 
same risk of injury or illness, unless 
the State or local requirement is iden-
tical to the Commission’s statutory re-
quirement, standard, or regulation. A 
State or local requirement is not pre-
empted if the product it is applicable 
to is for the State or local govern-
ment’s own use and the requirement 
provides a higher degree of protection 
than the Commission’s statutory re-
quirement, standard, or regulation. 

(b) The Commission’s statutory pre-
emption provisions provide, generally, 
that if a State or local government
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