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§§31.1-31.2 [Reserved]

§31.3 Fraud in connection with cer-
tain transactions in silver or gold
bullion or bulk coins, or other com-
modities.

It shall be unlawful for any person,
by use of the mails or any means or in-
strumentality of interstate commerce,
directly or indirectly:

(a) To employ any device, scheme, or
artifice to defraud,

(b) To make any untrue statement of
a material fact or to omit to state a
material fact necessary in order to
make the statements made in the light
of the circumstances under which they
were made, not misleading, or

(c) To engage in any act, practice, or
course of business which operates or
would operate as a fraud or deceit upon
any person, in, or in connection with
(1) an offer to make or the making of,
any transaction for the purchase, sale
or delivery of silver bullion, gold bul-
lion, bulk silver coins, bulk gold coins,
or any other commodity pursuant to a
standardized contract commonly
known to the trade as a margin ac-
count, margin contract, leverage ac-
count, or leverage contract, or pursu-
ant to any contract, account, arrange-
ment, scheme, or device that serves the
same function or functions as such a
standardized contract, or is marketed
or managed in substantially the same
manner as such a standardized con-
tract, or (2) the maintenance or car-
rying of any such contract.
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Commodity Futures Trading Commission

The provisions of this section shall not
apply to any transaction expressly pro-
hibited by section 19(a) of the Act.

(Secs. 2(a), 8a, and 19 of the Commodity Ex-
change Act and secs. 2 and 23 of Pub. L. 95—
405 (92 Stat. 865, 870-871); 7 U.S.C. 2 and 12a)

[43 FR 58554, Dec. 15, 1978. Redesignated at 49
FR 5526, Feb. 13, 1984]

§31.4 Definitions.

For the purposes of this part:

(a)—(b) [Reserved]

(c) Promotional material includes:

(1) Any text of a standard oral pres-
entation, or any communication for
publication in any newspaper, maga-
zine or similar medium or for broad-
cast over television, radio, or other
electronic medium which is dissemi-
nated or directed to a leverage cus-
tomer or prospective leverage cus-
tomer;

(2) Any standardized form of report,
letter, circular, memorandum, or pub-
lication which is disseminated or di-
rected to a leverage customer or pro-
spective leverage customer; or

(3) Any other written literature or
advice disseminated or directed to a le-
verage customer or prospective lever-
age customer for the purpose of solic-
iting the entry into a leverage con-
tract;

(d) Leverage customer means any per-
son who, directly or indirectly, enters
into, purchases, sells, or otherwise ac-
quires for value any interest in a lever-
age contract with, from or to a lever-
age transaction merchant: Provided,
however, That an owner or holder of a
proprietary leverage account as defined
in paragraph (e) of this section shall
not be deemed to be a customer within
the meaning of §§31.11(a)—(j) and (1),
31.12 and 31.26, and such an owner or
holder of such a proprietary leverage
account shall otherwise be deemed to
be a leverage customer within the
meaning of all other sections of these
rules.

(e) Proprietary leverage account means
a leverage account carried on the
books and records of an individual, a
partnership, corporation or other type
association (1) for one of the following
persons, or (2) of which ten percent or
more is owned by one of the following
persons, or an aggregate of ten percent

§31.4

or more of which is owned by more
than one of the following persons:

(i) Such individual himself, or such
partnership, corporation or association
itself;

(ii) In the case of a partnership, a
general partner in such partnership;

(iii) In the case of a limited partner-
ship, a limited or special partner in
such partnership whose duties include:

(A) The management of the partner-
ship business or any part thereof,

(B) The handling of the trades of le-
verage customers or of the leverage
customer funds of such partnership,

(C) The keeping of records pertaining
to the trades of leverage customers or
to the leverage customer funds of such
partnership, or

(D) The signing or co-signing of
checks or drafts on behalf of such part-
nership;

(iv) In the case of a corporation or as-
sociation, an officer, director or owner
of ten percent or more of the capital
stock, of such organization;

(v) An employee of such individual,
partnership, corporation or association
whose duties include:

(A) The management of the business
of such individual, partnership, cor-
poration or association or any part
thereof,

(B) The handling of the trades of le-
verage customers or of the leverage
customer funds of such individual,
partnership, corporation or associa-
tion,

(C) The keeping of records pertaining
to the trades of leverage customers or
to the leverage customer funds of such
individual, partnership, corporation or
association, or

(D) The signing or co-signing of
checks or drafts on behalf of such indi-
vidual, partnership, corporation or as-
sociation;

(vi) A spouse or minor dependent liv-
ing in the same household of any of the
foregoing persons;

(vii) A business affiliate that, di-
rectly or indirectly, controls such indi-
vidual, partnership, corporation or as-
sociation;

(viii) A business affiliate that, di-
rectly or indirectly, is controlled by or
is under common control with, such in-
dividual, partnership, corporation or
association.
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