AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO

§39.4

correction of typographical errors, re-
numbering or other nonsubstantive re-
visions, during that period;

(7) The applicant identifies with par-
ticularity information in the applica-
tion that will be subject to a request
for confidential treatment and sup-
ports that request for confidential
treatment with reasonable justifica-
tion; and

(8) The applicant has not instructed
the Commission in writing during the
review period to review the application
pursuant to the time provisions of and
procedures under section 6 of the Act.

(b) Termination of part 39 review. If,
during the sixty-day period for review
provided by paragraph (a) of this sec-
tion, it appears that the application’s
form or substance fails to meet the re-
quirements of this part, the Commis-
sion shall notify the applicant seeking
registration that the Commission is
terminating review under this section
and will review the proposal under the
time period and procedures of section 6
of the Act. This termination notifica-
tion will state the nature of the issues
raised and the specific condition of reg-
istration that the applicant would vio-
late, appears to violate, or the viola-
tion of which cannot be ascertained
from the application. Within ten days
of receipt of this termination notifica-
tion, the applicant seeking registration
may request that the Commission
render a decision whether to register
the applicant or to institute a pro-
ceeding to deny the proposed applica-
tion under procedures specified in sec-
tion 6 of the Act by notifying the Com-
mission that the applicant views its
submission as complete and final as
submitted.

(c) Withdrawal of application for reg-
istration. An applicant for registration
may withdraw its application by filing
with the Commission such a request.
Withdrawal of an application for reg-
istration shall not affect any action
taken or to be taken by the Commis-
sion based upon actions, activities, or
events occurring during the time that
the application for registration was
pending with the Commission.

(d) Guidance for applicants and reg-
istrants. Appendix A to this part pro-
vides guidance to applicants and reg-
istrants on how the core principles
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specified in section 5b(c)(2) of the Act
may be satisfied.

(e) Delegation of authority. (1) The
Commission hereby delegates, until it
orders otherwise, to the Director of the
Division of Trading and Markets or the
Director’s delegatees, with the concur-
rence of the General Counsel or the
General Counsel’s delegatees, the au-
thority to exercise the functions under
paragraphs (a) and (b) of this section
and under §39.5.

(2) The Director of the Division of
Trading and Markets may submit to
the Commission for its consideration
any matter which has been delegated
in this paragraph.

(3) Nothing in this paragraph pro-
hibits the Commission, at its election,
from exercising the authority dele-
gated in paragraph (e)(1) of this sec-
tion.

§39.4 Procedures for implementing de-

rivatives clearing organization
rules and clearing certain new
products.

(a) Request for approval of rules. An
applicant for registration, or a reg-
istered derivatives clearing organiza-
tion, may request, pursuant to the pro-
cedures of §40.5 of this chapter, that
the Commission approve any or all of
its rules and subsequent amendments
thereto, including operational rules,
prior to their implementation or, not-
withstanding the provisions of section
5c(c)(2) of the Act, at any time there-
after, under the procedures of §40.5 of
this chapter. A derivatives clearing or-
ganization may label as, ‘‘Approved by
the Commission,”” only those rules that
have been so approved.

(b) Self-certification of rules. Proposed
new or amended rules of a derivatives
clearing organization not voluntarily
submitted for prior Commission ap-
proval pursuant to paragraph (a) of
this section must be submitted to the
Commission with a certification that
the proposed new rule or rule amend-
ment complies with the Act and rules
thereunder pursuant to the procedures
of §40.6 of this chapter.

(c) Acceptance of certain new products
for clearing. A derivatives clearing or-
ganization that accepts for clearing a
new product that is not traded on a
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designated contract market or a reg-
istered derivatives transaction execu-
tion facility must submit to the Com-
mission any rules establishing the
terms and conditions of the product
that make it acceptable for clearing
with a certification that the clearing of
the product and the rules and terms
and conditions comply with the Act
and the rules thereunder pursuant to
the procedures of §40.2 of this chapter.

(d) Orders regarding competition. An
applicant or a registered derivatives
clearing organization may request that
the Commission issue an order con-
cerning whether a rule or practice of
the organization is the least anti-
competitive means of achieving the ob-
jectives, purposes, and policies of the
Act.

§39.5 Information relating to deriva-
tives clearing organization oper-
ations.

(a) Upon request by the Commission,
a derivatives clearing organization
shall file with the Commission such in-
formation related to its business as a
clearing organization, including infor-
mation relating to trade and clearing
details, in the form and manner and
within the time as specified by the
Commission in the request.

(b) Upon request by the Commission,
a derivatives clearing organization
shall file with the Commission a writ-
ten demonstration, containing such
supporting data, information and docu-
ments, in the form and manner and
within such time as the Commission
may specify that the derivatives clear-
ing organization is in compliance with
one or more core principles as specified
in the request.

(¢) Information regarding trans-
actions by large traders cleared by a
derivatives clearing organization shall
be filed with the Commission, in a form
and manner acceptable to the Commis-
sion, by futures commission mer-
chants, clearing members, foreign bro-
kers or registered entities other than a
derivatives clearing organization, as
applicable. Provided, however, that if
no such person or entity is required to
file large trader information with the
Commission, such information must be
filed with the Commission by a deriva-
tives clearing organization.
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(d) Upon special call by the Commis-
sion, each futures commission mer-
chant, clearing member or foreign
broker shall provide information to the
Commission concerning customer ac-
counts or related positions cleared on a
derivatives clearing organization or
other multilateral clearing organiza-
tion in the form and manner and with-
in the time specified by the Commis-
sion in the special call.

§39.6 Enforceability.

An agreement, contract or trans-
action submitted to a derivatives
clearing organization for clearance
shall not be void, voidable, subject to
rescission, or otherwise invalidated or
rendered unenforceable as a result of:

(a) A violation by the derivatives
clearing organization of the provisions
of the Act or of Commission regula-
tions; or

(b) Any Commission proceeding to
alter or supplement a rule under sec-
tion 8a(7) of the Act, to declare an
emergency under section 8a(9) of the
Act, or any other proceeding the effect
of which is to alter, supplement, or re-
quire a derivatives clearing organiza-
tion to adopt a specific rule or proce-
dure, or to take or refrain from taking
a specific action.

§39.7 Fraud in connection with the
clearing of transactions on a de-
rivatives clearing organization.

It shall be unlawful for any person,
directly or indirectly, in or in connec-
tion with the clearing of transactions
by a derivatives clearing organization:

(a) To cheat or defraud or attempt to
cheat or defraud any person;

(b) Willfully to make or cause to be
made to any person any false report or
statement or cause to be entered for
any person any false record; or

(c) Willfully to deceive or attempt to
deceive any person by any means what-
soever.

APPENDIX A TO PART 39—APPLICATION
GUIDANCE AND COMPLIANCE WITH
CORE PRINCIPLES

This appendix provides guidance con-
cerning the core principles with which appli-
cants must demonstrate the ability to com-
ply and with which registered derivatives
clearing organizations must continue to
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