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2. Here describe the property by name so 
that it can be identified—for example ‘‘Fif-
teen shares of the stock of the ‘‘National 
Metropolitan Bank, New York City,’’ or 
‘‘Am. T. & T. s. f.5’s 60.’’ 

3. Here state what other bonds the affiant 
has already signed as surety, giving the 
name and address of the principal, the date, 
and the amount and character of the bond. 

[59 FR 39039, Aug. 1, 1994; 59 FR 64286, Dec. 14, 
1994]

§ 210.69 Approval of complainant’s 
temporary relief bond. 

(a) In accordance with 31 U.S.C. 
§ 9304(b), all bonds posted by complain-
ants must be approved by the Commis-
sion before the temporary relief sought 
by the complainant will be issued. See 
also 31 U.S.C. § 9303(a) and 31 CFR 225.1 
and 225.20. The Commission’s bond ap-
proval officer for purposes of those pro-
visions shall be the Secretary. 

(b) The bond approval process may 
entail investigation by the Secretary 
or the Commission’s Office of Inves-
tigations to determine the veracity of 
all factual information set forth in the 
bond and the accompanying docu-
mentation (e.g., powers of attorney), as 
well as any additional verification re-
quired by 31 CFR parts 223, 224, or 225. 
The Secretary may reject a bond on 
one or more of the following grounds: 

(1) Failure to comply with the in-
structions in the Commission deter-
mination, order, or notice directing the 
complainant to post a bond; 

(2) Failure of the surety or the bond 
to provide information or supporting 
documentation required by the Com-
mission, the Secretary, § 210.68 of this 
part, 31 CFR parts 223 or 224, or other 
governing statutes, regulations, or 
Treasury circulars, or because of a lim-
itation prescribed in a governing stat-
ute, regulation, or circular; 

(3) Failure of an individual surety to 
execute and file with the bond, an affi-
davit of the type shown in appendix A 
to § 210.68, which sets forth information 
about the surety’s assets, liabilities, 
net worth, real estate and other prop-
erty of which the initial surety is the 
sole owner, other bonds on which the 
individual surety is a surety (and 
which must be updated at 4-month in-
tervals while the bond is in effect, 
measured from the date on which the 
bond is approved by the Secretary on 

behalf of the Commission or by the 
Commission); 

(4) Any question about the solvency 
or financial responsibility of the sur-
ety, or any question of fraud, misrepre-
sentation, or perjury which comes to 
light as a result of the verification in-
quiry during the bond approval process; 
and 

(5) Any other reason deemed appro-
priate by the Secretary. 

(c) If the complainant believes that 
the Secretary’s rejection of the bond 
was erroneous as a matter of law, the 
complainant may appeal the Sec-
retary’s rejection of the bond by filing 
a petition with the Commission in the 
form of a letter to the Chairman, with-
in 10 days after service of the rejection 
letter. 

(d) After the bond is approved and 
temporary relief is issued, if any ques-
tion concerning the continued solvency 
of the individual or the legality or en-
forceability of the bond or undertaking 
develops, the Commission may take 
the following action(s), sua sponte or 
on motion; 

(1) Revoke the Commission approval 
of the bond and require complainant to 
post a new bond; or 

(2) Revoke or vacate the temporary 
remedial order for public interest rea-
sons or changed conditions of law or 
fact (criteria that are the basis for 
modification or rescission of final Com-
mission action pursuant to § 210.76(a)(1) 
and (b)); or 

(3) Notify the Treasury Department 
if the problem involves a corporate sur-
ety licensed to do business with the 
United States under 31 U.S.C. §§ 9303–
9306 and 31 CFR parts 223 and 224; or 

(4) Refer the matter to the U.S. De-
partment of Justice if there is a sug-
gestion of fraud, perjury, or related 
conduct.

Subpart I—Enforcement Proce-
dures and Advisory Opinions

§ 210.70 Forfeiture or return of com-
plainant’s temporary relief bond. 

(a)(1) If the Commission determines 
that one or more of the respondents 
whose merchandise was covered by the 
temporary relief order has not violated 
section 337 of the Tariff Act of 1930 to 
the extent alleged in the motion for 
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temporary relief and provided for in 
the temporary relief order, proceedings 
to determine whether the complain-
ant’s bond should be forfeited to one or 
more respondents in whole or part may 
be initiated upon the filing of a motion 
by a respondent within 30 days after 
filing of the aforesaid Commission de-
termination on violation. 

(2) A complainant may file a motion 
for the return of its bond. 

(b) Any nonmoving party may file a 
response to a motion filed under para-
graph (a) of this section within 15 days 
after filing of the motion, unless other-
wise ordered by the administrative law 
judge. 

(c) A motion for forfeiture or return 
of a complainant’s temporary relief 
bond in whole or part will be adju-
dicated by the administrative law 
judge in an initial determination with 
a 45-day effective date, which shall be 
subject to review under the provisions 
of §§ 210.42 through 210.45. In deter-
mining whether to grant the motion, 
the administrative law judge and the 
Commission will be guided by practice 
under Rule 65 of the Federal Rules of 
Civil Procedure. 

[59 FR 67629, Dec. 30, 1994]

§ 210.71 Information gathering. 
(a) Power to require information. (1) 

Whenever the Commission issues an ex-
clusion order, the Commission may re-
quire any person to report facts avail-
able to that person that will help the 
Commission assist the U.S. Customs 
Service in determining whether and to 
what extent there is compliance with 
the order or whether and to what ex-
tent the conditions that led to the 
order are changed. Similarly, whenever 
the Commission issues a cease and de-
sist order or a consent order, it may re-
quire any person to report facts avail-
able to that person that will aid the 
Commission in determining whether 
and to what extent there is compliance 
with the order or whether and to what 
extent the conditions that led to the 
order are changed. 

(2) The Commission may also include 
provisions that exercise any other in-
formation-gathering power available to 
the Commission by law, regardless of 
whether the order at issue is an exclu-

sion order, a cease and desist order, or 
a consent order. The Commission may 
at any time request the cooperation of 
any person or agency in supplying it 
with information that will aid the 
Commission or the U.S. Customs Serv-
ice in making the determinations de-
scribed in paragraph (a)(1) of this sec-
tion. 

(b) Form and detail of reports. Reports 
under paragraph (a) of this section are 
to be in writing, under oath, and in 
such detail and in such form as the 
Commission prescribes. 

(c) Power to enforce informational re-
quirements. Terms and conditions of ex-
clusion orders, cease and desist orders, 
and consent orders for reporting and 
information gathering shall be enforce-
able by the Commission by a civil ac-
tion under 19 U.S.C. § 1333, or, at the 
Commission’s discretion, in the same 
manner as any other provision of the 
exclusion order, cease and desist order, 
or consent order is enforced. 

(d) Term of reporting requirement. An 
exclusion order, cease and desist order, 
or consent order may provide for the 
frequency of reporting or information 
gathering and the date on which these 
activities are to terminate. If no date 
for termination is provided, reporting 
and information gathering shall termi-
nate when the exclusion order, cease 
and desist order, or consent order or 
any amendment to it expires by its 
own terms or is terminated.

§ 210.72 Confidentiality of information. 

Confidential information (as defined 
in § 201.6(a) of this chapter) that is pro-
vided to the Commission pursuant to 
exclusion order, cease and desist order, 
or consent order will be received by the 
Commission in confidence. Requests 
for confidential treatment shall com-
ply with § 201.6 of this chapter. The re-
strictions on disclosure and the proce-
dures for handling such information 
(which are set out in §§ 210.5 and 210.39) 
shall apply and, in a proceeding under 
§§ 210.75 or 210.76, the Commission or 
the presiding administrative law judge 
may, upon motion or sua sponte, issue 
or continue appropriate protective or-
ders.
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§ 210.73 Review of reports. 
(a) Review to insure compliance. The 

Commission, through the Office of Un-
fair Import Investigations, will review 
reports submitted pursuant to any ex-
clusion order, cease and desist order, or 
consent order and conduct such further 
investigation as it deems necessary to 
insure compliance with its orders. 

(b) Extension of time. The Director of 
the Office of Unfair Import Investiga-
tions may, for good cause shown, ex-
tend the time in which reports required 
by exclusion orders, cease and desist 
orders, and consent orders may be 
filed. An extension of time within 
which a report may be filed, or the fil-
ing of a report that does not evidence 
full compliance with the order, does 
not in any circumstances suspend or 
relieve a respondent from its obliga-
tion under the law with respect to com-
pliance with such order.

§ 210.74 Modification of reporting re-
quirements. 

(a) Exclusion and cease and desist or-
ders. The Commission may modify re-
porting requirements of exclusion and 
cease and desist orders as necessary: 

(1) To help the Commission assist the 
U.S. Customs Service in ascertaining 
that there has been compliance with an 
outstanding exclusion order; 

(2) To help the Commission ascertain 
that there has been compliance with a 
cease and desist order; 

(3) To take account of changed cir-
cumstances; or 

(4) To minimize the burden of report-
ing or informational access. 
An order to modify reporting require-
ments shall identify the reports in-
volved and state the reason or reasons 
for modification. No reporting require-
ment will be suspended during the 
pendency of such a modification unless 
the Commission so orders. The Com-
mission may, if the public interest war-
rants, announce that a modification of 
reporting is under consideration and 
ask for comment, but it may also mod-
ify any reporting requirement at any 
time without notice, consistent with 
the standards of this section. 

(b) Consent orders. Consistent with 
the standards set forth in paragraph (a) 
of this section, the Commission may 
modify reporting requirements of con-

sent orders. The Commission shall 
serve notice of any proposed change, 
together with the reporting require-
ments to be modified and the reasons 
therefor, on each party subject to the 
consent order. Such parties shall be 
given the opportunity to submit briefs 
to the Commission, and the Commis-
sion may hold a hearing on the matter. 
Notice of any proposed change in the 
reporting requirements will be pub-
lished in the FEDERAL REGISTER if the 
Commission determines to solicit pub-
lic comment on the proposed change. 

[59 FR 39039, Aug. 1, 1994, as amended at 60 
FR 53121, Oct. 12, 1995]

§ 210.75 Proceedings to enforce exclu-
sion orders, cease and desist orders, 
consent orders, and other Commis-
sion orders. 

(a) Informal enforcement proceedings. 
Informal enforcement proceedings may 
be conducted by the Commission, 
through the Office of Unfair Import In-
vestigations, with respect to any act or 
omission by any person in possible vio-
lation of any provision of an exclusion 
order, cease and desist order, or con-
sent order. Such matters may be han-
dled by the Commission through cor-
respondence or conference or in any 
other way that the Commission deems 
appropriate. The Commission may 
issue such orders as it deems appro-
priate to implement and insure compli-
ance with the terms of an exclusion 
order, cease and desist order, or con-
sent order, or any part thereof. Any 
matter not disposed of informally may 
be made the subject of a formal pro-
ceeding pursuant to this subpart. 

(b) Formal enforcement proceedings. (1) 
The Commission may institute an en-
forcement proceeding at the Commis-
sion level upon the filing by the com-
plainant in the original investigation 
or his successor in interest, by the Of-
fice of Unfair Import Investigations, or 
by the Commission of a complaint set-
ting forth alleged violations of any ex-
clusion order, cease and desist order, or 
consent order. If a proceeding is insti-
tuted, the complaint shall be served 
upon the alleged violator and a notice 
of institution published in the FEDERAL 
REGISTER. Within 15 days after the date 
of service of such a complaint, the 
named respondent shall file a response 
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to it. Responses shall fully advise the 
Commission as to the nature of any de-
fense and shall admit or deny each alle-
gation of the complaint specifically 
and in detail unless the respondent is 
without knowledge, in which case its 
answer shall so state and the state-
ment shall operate as a denial. Allega-
tions of fact not denied or controverted 
may be deemed admitted. Matters al-
leged as affirmative defenses shall be 
separately stated and numbered. 

(2) Upon the failure of a respondent 
to file and serve a response within the 
time and in the manner prescribed 
herein the Commission, in its discre-
tion, may find the facts alleged in the 
complaint to be true and take such ac-
tion as may be appropriate without no-
tice or hearing, or, in its discretion, 
proceed without notice to take evi-
dence on the allegations set forth in 
the complaint, provided that the Com-
mission (or administrative law judge, if 
one is appointed) may permit late fil-
ings of an answer for good cause shown. 

(3) The Commission, in the course of 
a formal enforcement proceeding under 
this section may hold a public hearing 
and afford the parties to the enforce-
ment proceeding the opportunity to ap-
pear and be heard. The hearing will not 
be subject to sections 554, 555, 556, 557, 
and 702 of title 5 of the United States 
Code. The Commission may delegate 
the hearing to the chief administrative 
law judge for designation of a presiding 
administrative law judge, who shall 
certify an initial determination to the 
Commission. That initial determina-
tion shall become the determination of 
the Commission 90 days after the date 
of service of the initial determination, 
unless the Commission, within 90 days 
after the date of such service shall 
have ordered review of the initial de-
termination on certain issues therein, 
or by order shall have changed the ef-
fective date of the initial determina-
tion. 

(4) Upon conclusion of a formal en-
forcement proceeding under this sec-
tion, the Commission may: 

(i) Modify a cease and desist order, 
consent order, and/or exclusion order in 
any manner necessary to prevent the 
unfair practices that were originally 
the basis for issuing such order; 

(ii) Bring civil actions in a United 
States district court pursuant to para-
graph (c) of this section (and section 
337(f)(2) of the Tariff Act of 1930) re-
questing the imposition of a civil pen-
alty or the issuance of injunctions in-
corporating the relief sought by the 
Commission; or 

(iii) Revoke the cease and desist 
order or consent order and direct that 
the articles concerned be excluded 
from entry into the United States. 

(5) Prior to effecting any modifica-
tion, revocation, or exclusion under 
this section, the Commission shall con-
sider the effect of such action upon the 
public health and welfare, competitive 
conditions in the U.S. economy, the 
production of like or directly competi-
tive articles in the United States, and 
U.S. consumers. 

(6) In lieu of or in addition to taking 
the action provided for in paragraph 
(b)(1) of this section, the Commission 
may issue, pursuant to section 337(i) of 
the Tariff Act of 1930, an order pro-
viding that any article imported in vio-
lation of the provisions of section 337 of 
the Tariff Act of 1930 and an out-
standing final exclusion order issued 
pursuant to section 337(d) of the Tariff 
Act of 1930 be seized and forfeited to 
the United States, if the following con-
ditions are satisfied: 

(i) The owner, importer, or consignee 
of the article (or the agent of such per-
son) previously attempted to import 
the article into the United States; 

(ii) The article previously was denied 
entry into the United States by reason 
of a final exclusion order; and 

(iii) Upon such previous denial of 
entry, the Secretary of the Treasury 
provided the owner, importer, or con-
signee of the article (or the agent of 
such person) with written notice of the 
aforesaid exclusion order and the fact 
that seizure and forfeiture would result 
from any further attempt to import 
the article into the United States. 

(c) Court enforcement. To enforce an 
exclusion order, a cease and desist 
order, a consent order, or a sanctions 
order, the Commission may initiate a 
civil action in the U.S. district court 
pursuant to section 337(f)(2) of the Tar-
iff Act of 1930, requesting the imposi-
tion of such civil penalty or the 
issuance of such injunctions as the 
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Commission deems necessary to en-
force its orders and protect the public 
interest. The Commission may initiate 
a proceeding to obtain judicial enforce-
ment without any other type of pro-
ceeding otherwise available under sec-
tion 337 or this subpart or without 
prior notice to any person, except as 
required by the court in which the civil 
action is initiated.

§ 210.76 Modification or rescission of 
exclusion orders, cease and desist 
orders, and consent orders. 

(a) Petitions for modification or rescis-
sion of exclusion orders, cease and desist 
orders, and consent orders. (1) Whenever 
any person believes that changed con-
ditions of fact or law, or the public in-
terest, require that an exclusion order, 
cease and desist order, or consent order 
be modified or set aside, in whole or in 
part, such person may file with the 
Commission a petition requesting such 
relief. The Commission may also on its 
own initiative consider such action. 
The petition shall state the changes de-
sired and the changed circumstances 
warranting such action, shall include 
materials and argument in support 
thereof, and shall be served on all par-
ties to the investigation in which the 
exclusion order, cease and desist order, 
or consent order was issued. Any per-
son may file an opposition to the peti-
tion within 10 days of service of the pe-
tition. 

(2) If the petitioner previously has 
been found by the Commission to be in 
violation of section 337 of the Tariff 
Act of 1930 and if its petition requests 
a Commission determination that the 
petitioner is no longer in violation of 
that section or requests modification 
or rescission of an order issued pursu-
ant to section 337 (d), (e), (f), (g), or (i) 
of the Tariff Act of 1930, the burden of 
proof in any proceeding initiated in re-
sponse to the petition pursuant to 
paragraph (b) of this section shall be on 
the petitioner. In accordance with sec-
tion 337(k)(2) of the Tariff Act, relief 
may be granted by the Commission 
with respect to such petition on the 
basis of new evidence or evidence that 
could not have been presented at the 
prior proceeding or on grounds that 
would permit relief from a judgment or 

order under the Federal Rules of Civil 
Procedure. 

(b) Commission action upon receipt of 
petition. The Commission may there-
after institute a proceeding to modify 
or rescind the exclusion order, cease 
and desist order, or consent order by 
issuing a notice. The Commission may 
hold a public hearing and afford inter-
ested persons the opportunity to ap-
pear and be heard. After consideration 
of the petition, any responses thereto, 
and any information placed on the 
record at a public hearing or otherwise, 
the Commission shall take such action 
as it deems appropriate. The Commis-
sion may delegate any hearing under 
this section to the chief administrative 
law judge for designation of a presiding 
administrative law judge, who shall 
certify a recommended determination 
to the Commission. 

[59 FR 39039, Aug. 1, 1994, as amended at 61 
FR 43433, Aug. 23, 1996]

§ 210.77 Temporary emergency action. 
(a) Whenever the Commission deter-

mines, pending a formal enforcement 
proceeding under § 210.75(b), that with-
out immediate action a violation of an 
exclusion order, cease and desist order, 
or consent order will occur and that 
subsequent action by the Commission 
would not adequately repair substan-
tial harm caused by such violation, the 
Commission may immediately and 
without hearing or notice modify or re-
voke such order and, if it is revoked, 
replace the order with an appropriate 
exclusion order. 

(b) Prior to taking any action under 
this section, the Commission shall con-
sider the effect of such action upon the 
public health and welfare, competitive 
conditions in the U.S. economy, the 
production of like or directly competi-
tive articles in the United States, and 
U.S. consumers. The Commission shall, 
if it has not already done so, institute 
a formal enforcement proceeding under 
§ 210.75(b) at the time of taking action 
under this section or as soon as pos-
sible thereafter, in order to give the al-
leged violator and other interested par-
ties a full opportunity to present infor-
mation and views regarding the con-
tinuation, modification, or revocation 
of Commission action taken under this 
section.
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§ 210.78 Notice of enforcement action 
to Government agencies. 

(a) Consultation. The Commission 
may consult with or seek information 
from any Government agency when 
taking any action under this subpart. 

(b) Notification of Treasury. The Com-
mission shall notify the Secretary of 
the Treasury of any action under this 
subpart that results in a permanent or 
temporary exclusion of articles from 
entry, or the revocation of an order to 
such effect, or the issuance of an order 
compelling seizure and forfeiture of im-
ported articles.

§ 210.79 Advisory opinions. 
(a) Advisory opinions. Upon request of 

any person, the Commission may, upon 
such investigation as it deems nec-
essary, issue an advisory opinion as to 
whether the person’s proposed course 
of action or conduct would violate a 
Commission exclusion order, cease and 
desist order, or consent order. The 
Commission will consider whether the 
issuance of such an advisory opinion 
would facilitate the enforcement of 
section 337 of the Tariff Act of 1930, 
would be in the public interest, and 
would benefit consumers and competi-
tive conditions in the United States, 
and whether the person has a compel-
ling business need for the advice and 
has framed his request as fully and ac-
curately as possible. Advisory opinion 
proceedings are not subject to sections 
554, 555, 556, 557, and 702 of title 5 of the 
United States Code. 

(b) Revocation. The Commission may 
at any time reconsider any advice 
given under this section and, where the 
public interest requires, revoke its 
prior advice. In such event the person 
will be given notice of the Commis-
sion’s intent to revoke as well as an op-
portunity to submit its views to the 
Commission. The Commission will not 
proceed against a person for violation 
of an exclusion order, cease and desist 
order, or consent order with respect to 
any action that was taken in good 
faith reliance upon the Commission’s 
advice under this section, if all rel-
evant facts were accurately presented 
to the Commission and such action was 
promptly discontinued upon notifica-
tion of revocation of the Commission’s 
advice.

PART 212—IMPLEMENTATION OF 
THE EQUAL ACCESS TO JUSTICE 
ACT

Subpart A—General Provisions

Sec.
212.01 Purpose. 
212.02 When the Act applies. 
212.03 Proceedings covered. 
212.04 Eligibility of applicants. 
212.05 Standards for awards. 
212.06 Allowable fees and expenses. 
212.07 Rulemaking on maximum rates for 

attorney fees.

Subpart B—Information Required From 
Applicants

212.10 Contents of application. 
212.11 Net worth exhibit. 
212.12 Documentation of fees and expenses. 
212.13 When an application may be filed.

Subpart C—Procedures for Considering 
Applications

212.20 Filing and service of documents. 
212.21 Answer to application. 
212.22 Reply. 
212.23 Comments by other parties. 
212.24 Settlement. 
212.25 Further proceedings. 
212.26 Determination. 
212.27 Agency review. 
212.28 Judicial review. 
212.29 Payment of award.

AUTHORITY: Sec. 203(a)(1), Pub. L. 96–481, 94 
Stat. 2325 (5 U.S.C. 504(c)(1)).

SOURCE: 47 FR 9391, Mar. 5, 1982, unless oth-
erwise noted.

Subpart A—General Provisions

§ 212.01 Purpose. 
(a) The Equal Access to Justice Act, 

5 U.S.C. 504 (called ‘‘the Act’’ in this 
part), provides for the award of attor-
ney fees and other expenses to eligible 
individuals and entities who are parties 
to certain administrative proceedings 
(called ‘‘adversary adjudications’’) be-
fore an agency. Under the Act an eligi-
ble party may receive an award when it 
prevails over an agency, unless the 
agency’s position in the proceeding was 
substantially justified or special cir-
cumstances make an award unjust. The 
rules in this part describe the parties 
eligible for awards and the Commission 
proceedings that are covered. They also 
explain how to apply for awards, and 
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